INTERMEDIA COMMUNICATIONS INC.

DIRECT TESTIMONY OF HEATHER BURNETT GOLD
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

DOCKET NO. 991534-TP

Q.
PLEASE STATE YOUR NAME, BUSINESS ADDRESS, TITLE, AND THE NATURE OF YOUR POSITION WITH INTERMEDIA COMMUNICATIONS INC. ("INTERMEDIA").

A.
My name is Heather Burnett Gold.  I serve Intermedia as Vice President-Industry Policy.  My business address is 3625 Queen Palm Drive, Tampa, Florida 33619.  I am responsible for Intermedia’s regulatory, legislative and philanthropic activities.  I was formerly President of the Association for Local Telecommunications Services, and before that, Vice President, Industry Affairs for the Competitive Telecommunications Association.  I have also held regulatory positions with National Telephone Services, Allnet, GTE Sprint and SBS.  I am a director of the Universal Service Administrative Company.  I hold BA and MA degrees in economics from Tuft University and an MBA degree in finance and marketing from Washington University. 

Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS PROCEEDING?

A.
I am appearing before the Commission as a policy witness to present evidence describing Intermedia’s contractual arrangements with BellSouth Telecommunications, Inc. (“BellSouth”), specifically those arrangements concerning intercarrier compensation for the transport and termination of local traffic.  My testimony will support Intermedia's position that it bills BellSouth for the transport and termination of traffic on Intermedia's Florida networks that is originated by BellSouth end users using the correct rate under the parties' interconnection agreement.

Q.
WHY HAS INTERMEDIA FILED THIS COMPLAINT AGAINST BELLSOUTH?

A.
On October 8, 1999, Intermedia filed this complaint with the Commission when it became apparent that BellSouth was applying an inappropriate rate in making payments against Intermedia’s invoices for local traffic transport and termination in Florida in breach of the interconnection agreement. 

Q.
WHAT ARE INTERMEDIA’S CONTRACTUAL ARRANGEMENTS WITH BELLSOUTH IN RESPECT TO THIS COMPLAINT?

A.
On July 1, 1996, Intermedia executed an interconnection agreement with BellSouth pursuant to section 252 of the Act.  As required by section 251(b)(5) of the Act, Intermedia and BellSouth reciprocally compensate each other for the transport and termination of traffic originated on the network of the other within the same local calling area according to terms and conditions set forth in the interconnection agreement.  The interconnection agreement sets a composite local interconnection rate of $0.01056 per MOU for DS-1 tandem switching.  The provisions of the interconnection agreement controlling the treatment of local traffic are contained in Exhibit HBG-1.

Q.
DID BELLSOUTH PERFORM AS IT WAS REQUIRED TO UNDER THE RECIPROCAL COMPENSATION PROVISIONS OF THE INTERCONNECTION AGREEMENT?

A.
No.  BellSouth soon began to completely withhold payments against Intermedia’s invoices for local traffic compensation.  BellSouth claimed that Intermedia was billing it for compensation for traffic terminated to internet service providers (“ISPs”) and that such traffic is not eligible for reciprocal compensation under the interconnection agreement.

Q.
HOW WAS THAT DISPUTE RESOLVED?

A.
It became necessary for Intermedia to pursue a regulatory remedy.  On April 6, 1998, Intermedia filed a complaint against BellSouth with this Commission, alleging that BellSouth was in breach of the interconnection agreement.  On September 15, 1998, the Commission established BellSouth’s liability in ruling that BellSouth was required under the interconnection agreement to pay reciprocal compensation to Intermedia for traffic originating from a BellSouth end user to ISPs on Intermedia’s network in the same local calling area.
  The Commission then denied BellSouth’s motion to stay its Order pending appeal to the federal court.
  

Q.
WHAT DID BELLSOUTH DO WHEN ITS MOTIONS TO STAY THE COMMISSION’S ORDER WERE DENIED?

A.
Recognizing its liability under the Commission’s Order, which remained effective, BellSouth sent Intermedia a check on July 2, 1999, in the approximate amount of $12.7 million.  The amount owed Intermedia at that time was, however, approximately $37.7 million.  In discussions about this discrepancy, BellSouth revealed that it had determined that the rate to be applied to local traffic compensation was contained in an amendment to the interconnection agreement executed on June 3, 1998.  This was surprising news to Intermedia, since nothing had occurred, including the amendment (which has become known as the “MTA Amendment”) to supersede any of the provisions of the July 1, 1996, interconnection agreement controlling compensation for local traffic termination.  

Q.
WHAT IS THE “MTA AMENDMENT?”

A.
The MTA Amendment modifies Intermedia’s interconnection agreement with BellSouth for the purpose of making available at Intermedia’s election a network architecture called “multiple tandem access,” or “MTA.”  This architecture is typically deployed in order to minimize the number of trunk groups needed to complete traffic in metropolitan areas.  It also is useful to alleviate conditions of persistent traffic congestion.  Mr. Thomas explains this fully in relation to Intermedia’s Florida operations in his direct testimony in this proceeding.

Q.
YOU TESTIFY THAT THE MTA AMENDMENT MAKES MTA AVAILABLE TO INTERMEDIA UPON ITS ELECTION.  WHAT IS YOUR BASIS FOR THIS?

A.
I refer to the MTA Amendment, which is contained in Exhibit HBG-2.  I am not a lawyer, but, from a business standpoint, I can state what the amendment provides and why it does so.  First, the amendment begins by providing in numbered paragraph 1 that upon Intermedia’s request, BellSouth will provide MTA.

The Parties agree that BellSouth will, upon request, provide, and [Intermedia] will accept and pay for, Multiple Tandem Access, otherwise referred to as Single Point of Interconnection, as defined in 2, following.

In numbered paragraph 2, the amendment follows with a definition of MTA. 

This arrangement provides for ordering interconnection to a single access tandem, or, at a minimum, less than all access tandems within the LATA for [Intermedia]’s terminating local and intraLATA toll traffic and BellSouth’s terminating local and intraLATA toll traffic along with transit traffic to and from ALECs, Interexchange Carriers, Independent companies and Wireless Carriers.  This arrangement can be ordered in one way trunks and/or two way trunks or Super Group.  One restriction to this arrangement is that all of [Intermedia]’s NXXs must be associated with these access tandems; otherwise, [Intermedia] must interconnect to each tandem where an NXX is homed for transit traffic switched to and from an Interexchange Carrier.


Next, in numbered paragraph 3, the amendment provides that when MTA is elected and provisioned that the elemental rates in Attachment A will be used to bill local traffic.

The parties agree to bill Local traffic at the elemental rates specified in Attachment A.


Fourth, in numbered paragraph 4, the amendment provides that, when MTA is elected and provisioned, local traffic compensation will be reciprocal based on Attachment A. 

The amendment will result in reciprocal compensation being paid between the Parties based on the elemental rates specified in Attachment A.


Fifth, the amendment provides in numbered paragraph 5 that, otherwise, the provisions of the agreement remain in full force and effect, including, by fair inference, the provisions controlling local traffic compensation absent the election and provisioning of MTA.

The Parties agree that all of the other provisions of the Interconnection Agreement, dated July 1, 1996, shall remain in full force and effect.


Finally, the rates in Attachment A are introduced by prefatory language designating them as rates to be applied where MTA is used (pursuant to the foregoing provisions) for terminating local traffic.

Multiple Tandem Access shall be available according to the following rates for local usage.


Intermedia’s business plan incorporates this construction of the amendment. 

Q.
WHAT DOES INTERMEDIA UNDERSTAND BELLSOUTH’S VIEW OF THE AMENDMENT TO BE?

A.
Based, among other things, on BellSouth’s explanation of the payment it made on July 2, 1999,
 testimony filed in another proceeding before this Commission
, and BellSouth’s discovery requests in this proceeding,
 BellSouth apparently views the amendment as having two effects.  The first effect is to make MTA available under certain terms and conditions.  This, of course, is consistent with Intermedia’s position.  The second effect is to adopt as region-wide rates for reciprocal compensation the rates the Commission approved in Order No. PSC-96-1579-FOF-TP.  According to BellSouth, these now region-wide rates are established by the amendment, independent of the deployment of MTA.  This is an illogical and unsustainable view, one with which Intermedia takes strong exception, and one that must be repudiated by the Commission.

Q.
WHAT IS WRONG WITH THE WAY BELLSOUTH APPARENTLY VIEWS THE EFFECT OF THE MTA AMENDMENT?  

A.

In the first place, in Order No. PSC-96-1579-FOF-TP (“AT&T Order”), the Commission set forth its rulings in the arbitration proceedings of AT&T and MCIMetro against BellSouth.
  Those rulings without question had the limited effect of resolving the issues in dispute in AT&T’s and MCIMetro’s negotiations of their interconnection agreements with BellSouth.  The rulings are in no way generic, as BellSouth now appears to suggest.  The Commission has long maintained a policy of limiting arbitration proceedings to the negotiating parties.
  There is nothing to vindicate importing any provisions of the AT&T Order, on a wholesale or a piece part basis, to the Intermedia and BellSouth interconnection agreement.  The Commission has taken no action that would permit that step.  The parties themselves have taken no action that would permit that step.  



While it is true that, in the AT&T Order, the Commission established rates for tandem switching and end office termination,
 it established rates for a great number of other elements and resolved a great number of other issues.  BellSouth gives no reason why it makes sense to import local switching and transport rates, but only those rates, from the AT&T Order to the Intermedia and BellSouth agreement.  The question arises then, if the rates in the MTA Amendment are to be considered independent of MTA deployment, as appears to be BellSouth’s position, what has happened to require that the rates for tandem switching and end office termination established in the July 1, 1996, agreement, and only those rates, be displaced?  The answer is that nothing has happened to require or permit this--except the appearance of BellSouth’s illogical construction of the amendment.  This is simply another instance of BellSouth behavior that upsets and frustrates competition.  

Q.
IS THERE ANYTHING ELSE WRONG WITH BELLSOUTH’S VIEW OF THE MTA AMENDMENT?  

A.

Yes, there is.  BellSouth would have the Commission believe that the effect of the amendment was to immediately and unconditionally throughout its entire nine-state region reduce by approximately three times the rates applicable to reciprocal compensation, and in Florida, to do so on the basis of the AT&T Order.  According to BellSouth, this dramatic and region-wide reduction has nothing to do with the network architecture used in terminating the traffic.  Rather, BellSouth claims, it is a recasting simply of the rate structure to be used going forward as the compensation mechanism for terminating local traffic for reciprocal compensation.  If this were the purpose of the amendment, surely BellSouth would have been expected to announce it in a way consistent with its importance.  In reality, having lost repeatedly on the issue of reciprocal compensation liability, BellSouth, by this contrivance, and quite transparently, is attempting damage control.



Similarly, if that had been Intermedia’s purpose in executing the amendment, I can state without equivocation, and as one who is very experienced in negotiations with BellSouth, that very explicit language would have appeared in the amendment stating exactly that.  I can emphasize that point still more by again noting that Intermedia would have been agreeing to end office termination and switching rates in Florida one-third, more or less, of the composite rate agreed to in the July 1, 1996, agreement for apparently only the consideration of enabling the election of MTA--an election that Intermedia has yet to make in Florida.  That, of course, is absurd.  In addition, state commissions in other BellSouth jurisdictions have made rulings comparable to the rulings in the Florida Commission’s AT&T Order, making it all the more imperative to have included specific language in the amendment expressing an intent to import the rulings of the several state commissions.  There is no language even remotely having that effect in the amendment.  Intermedia engaged in no detailed discussions with BellSouth leading to the execution of the amendment.  Given BellSouth’s view of the amendment, it is not possible to make a rational case that evidence of a bargained for and proportional consideration appears in any way in the language of the agreement.    



Therefore, not only is BellSouth’s view internally inconsistent (some but not all of the AT&T Order must be imported), but it is externally inconsistent as well because there is nothing in the amendment that supports importing state commission rulings subsequent to the July 1, 1996, agreement into the amendment nor is there even a demarcation of some kind (as one might expect to find) to indicate where the amendment might be no longer speaking of the first effect and beginning to speak of the second effect.   

Q.
WHY DO NOT NUMBERED PARAGRAPHS 3 AND 4 OF THE AMENDMENT SUPPORT BELLSOUTH’S VIEW?    

A.
The answer is simple.  Purely apart from the circumstances that gave rise to the amendment, it is true, I suppose, that if those paragraphs were interpreted in isolation, they arguably would support BellSouth’s view that the amendment requires the Attachment A rates to be applied region-wide upon execution, without any other linkage.  But these paragraphs are not isolated, or isolatable.  They appear in a continuum requiring that they be construed in context.  It is just that in-context construction that I have explained above.  

Q.
HAS INTERMEDIA REQUESTED MTA IN FLORIDA?  

A.
No.  Intermedia has never requested that BellSouth deploy MTA in Florida.  Mr. Thomas’s testimony is quite useful to an understanding of the Intermedia and BellSouth network architectures in place in Jacksonville, Orlando and Miami.  

Q.
TO WHAT CONCLUSION DOES THE FOREGOING TESTIMONY LEAD YOU?  

A.
BellSouth is bound to compensate Intermedia for terminating local traffic according to the terms and conditions of the July 1, 1996 interconnection agreement as construed by this Commission in Docket No. 980945-TP.  The MTA Amendment is conditional.  It is not operative currently because Intermedia has not requested that BellSouth deploy MTA in Florida, which is necessary to establish a linkage to the rates in the amendment.  In lawyer’s language, the “condition precedent” has not occurred that would introduce the rates in Attachment A as the compensation mechanism for the exchange of local traffic in Florida.  As a consequence, BellSouth is in breach of the interconnection agreement, and the Commission should so find.    

Q.
DOES THIS CONCLUDE YOUR TESTIMONY?   

A.
Yes, it does.
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