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FLORIDA POWER CORPORATION’S 
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Pursuant to Rule 28-1 06.204, Fla. Admin. Code, Florida Power Corporation (“FPC‘3 files 

this motion to dismiss the Petition for a htmnhatian of Need for 2111 Electrk Power Plant filed 

with the Florida Public Service Commission (the “Commission”) on March (4,2000 by Panda 

Leesburg Power Fartnws, L.P. C‘Panda Leesburg”). As grounds for its motion, FPC stakes as 

fdlows: 

1. Panda Leesbwg’s Petition for a Determhatian af Need for a 1000 MW “merchant 

plant” should be dismissed for each of the following r e ~ ~ s :  

0 

0 

Panda LResburg is not a proper “applicant’’ under Section 403.5 19, &L 
Stats, or the Florida EIectticd Power Plant Siting Act (%e Siting Act”) 
$5 403.501-.518, m~tats.; 
Pmda hsburg admittedly is not an EWG as to the proposed power plant 
for which it seeks a deteminatiatl of need, and does not allege that it is an 
“eleccttic utility” under Florida Statutes Chapter 366, subject to the Grid 
Bill and Ten Year Site Plan rTYSP”) regulatory authhty of the 
C o h w i o n ;  

Panda Leesburg failed to comply with the pleading requirements of Rule 
25-22.88 I, Florida Administrative Code; 

Panda Leesburg failed to comply with Rule 25-22.071, Florida 
Administrative Code; and 



2. 

b Panda Leesburg failed to comply with Rule 25-22.082, Florida 
Administrative Code. 

As explained more fully below, these defects in Panda Leesburg’s qualifications 

as a proper “applicant,” its failure to comply with Rule 25-22.08 1 ’s pleading requirements, and 

its failure to comply with the legal prerequisites to the filing of a Petition for Determination of 

Need are fatal and require the immediate dismissal of Panda Leesburg’s Petition by the 

Commission. 

3. Panda Leesburg is not a proper “applicant” under Florida Statute Section 403.5 19, 

or the Siting Act. Under controlling Supreme Court precedent, only entities like FPC that are 

obligated to serve retail load or independent power producers that are contractually dedicated to 

serving the needs of such entities have standing as an “applicant” to seek a determination of need 

under Section 403.519, Fla. Stats, E&, Nassau Power C a i o n  v. Deason ,641 So. 2d 396 

(Fla. 1994). Although the Commission ruled otherwise in Joint Petition for &,km ination of 

Need for --t 111 Volusia County by t h e t i e s  C o r n  ission. City of New 

. .  

. . .  

PV New Srnymdibch Power Company Ltd., L.LJL, 

Order No. PSC 99-0535-FOF-EM (Mar. 22, 1999) (“Duke”), the Cornmission exceeded its 

statutory authority in reaching that result. 

4. Even under the Commission’s decision in Q&g, Panda Leesburg is not a proper 

“applicant” for a determination of need. To the contrary, Panda Leesburg admits at Page 4 of its 

Petition that it has not yet obtained FERC approval as an exempt wholesale generator (“EWG”). 

Further, Panda Leesburg fails to allege that it is an “electric utility” under Florida 5 .  

Statutes Chapter 366, subject to the Grid Bill and TYSP regulatory authority of the Commission. 
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6 .  For all these reasons, Panda Leesburg fails to qualify as a proper “applicant” for a 

determination of need, and its Petition should be dismissed. 

7. Panda Leesburg has also failed to comply with the pleading requirements of 

Commission Rule, 25-22.08 1, Florida Administrative Code, applicabk to need petitions. 

8. Importantly, Panda Leesburg’s Petition does not contain or attach the required 

detailed analysis prescribed by Rule 25-22.08 l(3). This Rule provides in pertinent part as 

follows: 

If a determination is sought on some basis in addition to or in lieu of capacity 
needs, such as oil backout, then detailed analysis and supporting documentation 
of the costs and benefits is required. 

Panda Leesburg’s Petition seeks a determination on “some basis in addition to or in lieu of 

capacity needs.” Panda Leesburg admits that it cannot meet the need for future capacity that the 

FRCC has identified in its load and rcsource plan unless “other utilities contract for the Project’s 

output.” (Petition, 7 17). Further, Panda Leesburg asserts -- d o u t  any supporting; analysis o r 

documentation - that its Project “can be expected to suppress wholesale power prices in Florida 

below what they would otherwise be.” (Petition, 125). Thus, it is plain on the face of the 

Petition that Panda Leesburg is seeking approval for its Project on “some basis in addition tQ or 

in lieu of capacity needs” {emphasis added) as Rule 25-22.081 (3) provides. Therefore, Panda 

Leesburg must comply with the requirements of the Rule. It has not. 

9. Panda Leesburg’s Petition neither contains nor attaches anything remotely 

resembling the required detailed analysis and supporting documentation concerning the alleged 

costs and benefits of the Project. Panda Leesburg’s Petition merely refers to two analyses that 

have been performed by retained consultants: one by R.W. Beck and the other by Altos 

Management Partners. Neither analysis is discussed in detail and only the summary conclusions 
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of R.W. Beck’s minimally described modeling even accompanies the Petition. Thus, Panda 

Leesburg’s Petition is deficient on its face. 

10. This is not an insignificant failure. Panda Leesburg’s disregard for this specific 

pleading requirement makes it impossible for the Commission Staff and intervenors to evaluate 

the Petition’s need allegations, especially under the accelerated schedule that has been 

established for the hearing in this docket. The importance of this omission has been illustrated 

dramatically by recent events in a similar pending docket invohing Okeechobee Generating 

Company, L.L.C. (WGC”). (Docket No, 991462-EU). Like Panda Leesburg, OGC based its 

Petition on a professed economic need for its proposed merchant ptant; asserted that its Project 

would provide cost-effective power to the FRCC region and would provide economic benefits to 

the region; and based its Petition on the work of Altos Management Partners. Although OGC 

provided substantially more materials with its Petition than Panda Leesburg, OGC nonetheless 

failed to include any detailed analyses and 

Management Partners. After months of discovery and the expenditure of considerable resources 

by all parties and the Commission, the intervenors were finally able to obtain much (but not all) 

of the supporting analyses and documentation and learned that the supporting work was fatally 

flawed. Because this information had not been timely disclosed, OGC was forced to seek an 

emergency continuance of the hearing, at great cost and expense to all parties and the 

Commission. This debacle illustrates the crucial importance of the requirement that supporting 

analyses and documentation be provided with the petition. 

’ concerning the work of Altos 

. .  

1 1. Florida’s electric customers rely on the Commission to make informed, critical 

decisions about the need for and cost-effectiveness of future generation resources in the State. 

The Cornmission should not permit such significant pleading failures to hamper its ability to 
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fulfill its obligations to these customers. Panda Leesburg’s facially inadequate Petition should be 

dismissed. 

12. Panda Leesburg’s Petition also fails to comply with the pleading requirements of 

Rule 25-22.081 (4). This subsection states that the need petitions of all investor-owned utilities 

must include “a detailed description of the selection process used and detailed description of the 

generating unit alternatives proposed by each finalist, if any, selected to participate in subsequent 

contract negotiations pursuant to Rule 25-22.082, Florida Administrative Code,” (the “Bid 

Rule”). If Panda Leesburg is a “utility” at all (which FPC rejects) then it must be an investor- 

owned utility, according to its own allegations. (Petition, fi 5).  Thus, Panda Leesburg must 

comply with the Bid Rule, and describe in its Petition how it has done so, which it has not. 

13. Finally, Panda Leesburg has failed to comply with the legal prerequisites to filing 

a Petition for Determination of Need under the Commission’s Rules, and accordingly its Petition 

is legally infirm and should be dismissed. 

14. To begin, Panda Leesburg failed to file a 1999 Ten Year Site Plan. Commission 

Rule 25-22.07 1 ,  Florida Administrative Code, at subsection (1 )(b) specifically requires any 

electric utility planning to construct a generating facility greater than 75 MW to prepare and 

submit a TYSP “in the year the decision to construct i s  made or at least three years prior to 

application for site certification . . ,,, making such filing a legal prerequisite to a need 

determination proceeding. 

15. As evidenced by the “Detailed Project Schedule’’ attached to Panda Leesburg’s 

Petition, Panda Leesburg decided in 1999 to construct its proposed Project. If Panda Leesburg is 

an “electric utility,” then it has no standing to file its Petition for a determination of need. If 

it is an “electric utility” (which FPC rejects) then it was required to file a TYSP in a timely 
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manner. (Panda Leesburg should not be permitted to evade this requirement through the artifice 

of allowing the filing date to expire before announcing its plans to develop the Project.) 

Moreover, although Panda Leesburg has not yet filed its application for site certification, it is 

apparent that Panda Leesburg intends to do so within three years, given its planned in-service 

date of May 2003. Accordingly, Panda Leesburg was required to file a TYSP before now, and 

its failure to do so is fatal to its Petition. 

16. Moreover, Panda Leesburg’s Petition should be dismissed due to its failure to 

comply with the Commission’s Bid Rule, a prerequisite to the filing of a need petition by any 

investor-owned utility as demonstrated above. The fact that the Panda Leesburg’s Project will 

not be “rate-based” is simply irrelevant to the question whether Panda Leesburg is the most cost- 

effective provider of additional supply-side capacity in Florida. 

17. Panda Leesburg alleges in its Petition {at 17 26-28) that Florida’s retail Ioad- 

serving utilities will buy 99% to 100?4 of the Project’s output and pass the cost of those 

purchases through to their electric customers. Accordingly, Panda Leesburg proposes to impose 

the cost of its Project ultimately upon Florida ratepayers. ’That being the case, Panda Leesburg 

must demonstrate that its Project will be more cost-effective than alternatives that may be 

provided by Florida load-serving utilities or other entities. Panda Leesburg is in no position to 

do so if it has not complied with the Hid Rule to elicit alteinative supply-side proposals. Because 

Panda Leesburg has not complied with this prerequisite, its Petition should be dismissed. 

18. For all of the foregoing reasons, Panda Leesburg’s Petition for Determination of 

Need should be dismissed. 
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WHEREFORE, FPC requests that the Commission enter an Order dismissing Panda 

Leesburg's Petition for Determination of Need for an Electrical Power Plant in St. Lucie County 

by Panda Leesburg Power Partners, L.P., and closing the docket in this matter. 

FLORIDA POWER 
CORPORATION 

JAMES A. McGEE 
Senior Counsel 
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P.O. Box 14042 
St. Petersburg, Florida 33733 
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CERTIFICATE OF S E R V I E  

1 HEREBY CERTIFY that a true and correct copy of the foregoing FLORIDA POWER 
CORPORATION’S MOTION TO D ~ S M ~ S S  THE PETITION has been furnished by U.S. Mail to the 
following parties of record this day of March, 2000. 

PARTES OF RECORD: 

Suzanne Brownless, Esq. 
131 143 Paul Russell Road, Ste. 201 
Tallahassee, FL 32301 
Phone: (850) 877-5200 
Fax: (850) 878-0090 
Attorneys for Panda Leesburg Power Partners, 
L.P. 

Jon Moyle, Jr. 
Moyle Law Firm 
1 f 8 North Gadsden Street 
Tallahassee, FL 32301 
Phone: (850) 681 -3828 
Fax: (850) 68 1-8788 

Regional Planning Council #06 
Sandra Glenn 
631 N. Wymore Road, Ste. 100 
Maitland, FL 32751 
Phone: (407) 623- 1075 
Fax: (941) 623-1084 

Steven W. Crain, P.E. 
Panda Leesburg Power Partners, L.P. 
4100 Spring Valley, Ste. 1001 
Dallas, Texas 75244 

Paul Darst 
Department of Community Affairs 
Division of Local Resource Planning 
2740 Centerview Drive 
Tailahassee, FL 32399-2 1 00 
Phone: (850) 488-8466 
Fax: (850) 921-0781 

Department of Environmental Regulation 
Gary Smallridge 
2600 Blairstone Road 
Tallahassee, FL 32399-2400 
Phone: (850) 487-0472 
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