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March 28,2000 

Mrs. Blanca S. Bay6 
Director, Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Rs: 5ock43t No. 000262-TP (NOW Communications, Inc.) 

Enclosed is an original and fifteen copies of BellSouth 
Telecommunications, Inch Response to MOW Communications, Inch Motion to 
Dismiss, which we ask that you file in the above-re’fet’end matt@r. 

A copy of this letter is enclosed. Please mark it to indicate that the original 
was filed and return the c ~ p y  to me. Copies have been sewed to the parties 
shown on the attached Certificate of Service. 

Sincerely, 1 



Certificate of Service 
Docket No. 000262-TP (NOW Communications) 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 

served via U.S. Mail and this 28th day of March, 2000 to the following: 

Timothy Vaccaro 
Staff Counsel 
Florida Public Service Cornmission 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-08#50 

NOW, L.L.C. 
Attention: Larry Seab 
71 3 Country Place Drive 
Jackson, Mississippi 39203 

Carroll H. Ingram, Esq. 
lngram & Associates, PLLC 
21 1 South 29'Avenue 
Post Office Box 15039 
Hattiesburg, Mississippi 39404-5039 
Tel. No. (601) 261-1385 
Fax. No. (601) 261-1393 
E-Mail: ingram@netdoor.com 

Jennifer I. Wilkinson 
Ingram & Associates, PLLC 

P.O. Box 13466 
Jackson, Mississippi 39236-3466 
Tel. No. (601) 713-0062 
Fax. No. (601) 713-0404 
E-Mail: Jenningrarn@aol.com 

4273 1-55 North 

James Mingee, Ill 
McKay & Simpson 
4084 Coker Road 
Madison, MS 391 10 
Tel. No. (601) 856-1768 
Fax. No. (601) 856-5720 
E-mai I: mi ng eelawaao I. corn 
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BJEFORE TH€ FLORIDA PUBLIC SERVICE COMMISSION 

Docket No. 000262-TP ) 
1 

Petition for Arbitration of the Interconnection 
Agreement Between BellSouth Telecommunications, ) 
Inc. and NOW Communications, Inc. Pursuant ) 

1 to the Telecommunications Act of 1996. 
Filed: March 28, 2000 

BELLSOUTH TELECOMMUNICATIONS, INC.'S RESPONSE TO NOW 
COMMUNICATIONS, INC.'S MOTION TO DISMISS 

COMES NOW BellSouth Telecommunications, Inc. ("BellSouth") and responds to 

the Motion to Dismiss filed by NOW Communications, Inc. (WOW), In response, 

BellSouth states as follows: 

INTRODUCTlON 

On March 16, 2000, Now filed its Motion to Dismiss the Petition for Arbitration of 

a new Resale Agreement ("Petition") filed by BellSouth on February 25, 2000. As a 

basis for seeking dismissal of IBellSouth's Petition, NOW argues two grounds: (1) that 

BellSouth failed to comply withi Section 251 (b)(l) of the Telecommunications Act of 

1996 (the "1 996 Act") regardin'g the timely filing of a Petition for Arbitration and (2) that 

BellSouth failed to comply with Section 252(b) of the 4996 Act regarding providing 

copies of the Petition and relevant documentation to the other party. NOW is wrong on 

both points. As explained more fully below, BellSouth has complied fully with the 

requirements of the 1996 Act. 'Thus, NOW'S Motion to Dismiss should be denied. 



ARGUMENT 

A. The Arbitration “window” under Section 252(b)(I] of the 1996 Act 

NOW contends that BellSouth failed to comply with the filing requirements 

contained in Section 252(b)(I) of the 1996 Act. Specifically, NOW argues that Section 

252(b)(i) mandates the statutory “window” for filing a petition for arbitration and that 

“the statutory mandate is jurisdictional and cannot be amended, agreed, extended or 

waived.” (Motion to Dismiss ai! 2). Consequently, NOW argues that the Commission 

“lacks jurisdiction to hear the f3ellSouth Petition.” (Id.). BellSouth does not dispute that 

the statutory timeframes for arbitration under the 1996 Act are jurisdictional. As will be 

shown below, however, BellSouth has fully complied with the  statutory “arbitration 

window” by filing its Petition for Arbitration on February 25, 2000. 

The existing Resale Agreement between the parties was for a two-year term 

beginning on June 1, 1997. BellSouth corresponded with NOW as early as October 2, 

1998, regarding a new standard resale agreement and the possibility of the parties 

amending their current agreement to reflect the recovery of charges for BellSouth’s 

provision of access to NOW to BellSouth’s operations support systems (“OSS”). 

Ultimately, BellSouth sent a foirmal request to renegotiate the parties’ existing resale 

agreement to NOW on August 20, 1999. Despite BellSouth’s efforts to negotiate with 

NOW toward a new resale agrleement, no new agreement was reached. The statutory 

window for the  filing of a petition for arbitration by either patty, based upon the first date 

requesting negotiations under Section 252(b)(I) of the 1996 Act, began on January 2, 

2000, which was the 135th day, and ended on January 27,2000, which was the 160th 

day. 
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As is reflected in the Petition for Arbitration, as the statutory deadline 

approached, NOW sent BellS’outh a written request to extend the time for the parties to 

continue negotiating. NOWs letter was sent on January 21, 2000, just six (6) days 

before the arbitration window was set to close. NOW expressly noted that the time for 

filing a petition for arbitration would expire on January 27, 2000. NOW then stated in its 

letter that “[w]e respectfully request your concurrence to extend the window [for filing for 

arbitration] for 30 days. We are looking toward moving from a resale agreement to a 

facilities-based agreement with provisions for UNE combinations pursuant to the FCC 

31 9 Order.” (NOWs letter of January 21, 2000 is attached to the Petition as Exhibit “D”). 

In light of this request from NCIW, BellSouth sent a letter dated January 26, 2000 to 

NOW in which BellSouth acknowledged that it would agree to extend the time for the 

parties to negotiate a new agreement. (BellSouth’s letter of January 26, 2000 is 

attached to the Petition as Exhibit “E”). 

BellSouth’s and NOWs agreement to extend the time for negotiations was not, 

as NOW apparently contends, an agreement to alter the arbitration timelines found in 

Section 252(b)( I ), but rather was an agreement to alter the start date for the parties’ 

negotiations which would trigger the statutory arbitration deadlines. Basically, the 

parties agreement to continue negotiating, which again was at NOWs express request, 

was to treat the date that the request for negotiations was sent as being thirty (30) days 

later, In other words, BellSouth’s August 20, 1999 letter was being treated by the 

parties, certainly as far as BelliSouth was concerned, as having been sent on 

September 19, 1999 so that thle parties could continue their negotiations. This meant 
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that the statutory arbitration window would close on February 25, 2000. Thus, BellSouth 

timely filed its Petition for Arbitration by filing the Petition on February 25, 2000.’ 

Not only did NOW req tiest an additional thirty (30) day extension of time to 

negotiate in January, 2000, NOW also requested a second extension of the time to 

negotiate in February, 2000, again just days prior to the deadline for filing the petition. 

BellSouth declined this time siince it was apparent that the parties were not going to be 

able to reach a new agreement through the negotiation process. (Copies of the parties’ 

correspondence regarding this second request for extension of the time to negotiate are 

attached to the Petition as Exhibits “F” and “G”). 

Section 252(b)(1) states as follows: 

(b) Agreements Arrived at Through Compulsory Arbitration. 

(1) Arbitration-During the period from the 1 35‘h to the 1 60th day 
(inclusive) after the date on which an incumbent local exchange carrier 
receives a request for negotiation under this section, the carrier or any 
other party to the negotiation may petition a State commission to arbitrate 
any open issues. 

The Telecommunicatioris Act of 1996 was passed, among other reasons, to 

remove any restrictions on cornpetition in the telecommunications market, including the 

local exchange market. Althoulgh a request for arbitration must be made within the 135 

and 60day timeframe established by Congress; these statutory timeframes must be 

placed in context. The Federal Communications Commission (“FCC”) has stated that 

“[tlhe legislative history thus indicates that Congress was concerned about parties filing 

too early and not giving informal negotiations a chance to succeed. Requiring parties to 

adhere to the statutory deadlines in section 252, therefore is consistent with that 

’ As BellSouth’s Petition for Arbitration clearly reflects, “BellSouth’s Petition is filed with the Commission 
between the 1 35th and 160’” day from the date that the negotiations were deemed to have commenced.” 
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concern, as expressed in the Statute and the legislative history.” The FCc held that the 

failure to adhere to the statutory timeframe for requesting arbitration in Section 

252(b)(l) does not warrant dismissal of the arbitration petition; rather it only excuses the 

state commission from completing the arbitration within nine months as required by 

Section 252(b){4)((C). See In re: Amstrong Communications, Inc. Petition for Relief 

Pursuant to Secfion 252(6)(5) of the Telecommunications Act of 7996, 13 FCC Rcd 07 1 , 

DA 98-85, 7s I O - ?  1 (Jan. 22, j998) (because party filed arbitration petition before the 

1 35‘h day, state commission was “not bound by section 252 to complete the arbitration 

process within nine months of [the request for negotiation]”). (copy of the FCC’s 

decision is attached to this Response as Exhibit ‘‘I”). In keeping with Congress’ intent 

in passing the 7996 Act in general and Section 252(b)(I) in specific, the parties can 

agree to the effective date that the parties’ negotiations started which in turn affects the 

time that the “arbitration window” starts and ends, which is exactly what happened here. 

Such an interpretation is consistent with Congress’ preference for voluntary 

negotiations. In fact, to narrowly construe the parties’ agreement here as to when the 

time for negotiations starts and ends would have a chilling effect on future negotiations. 

The Commission should allow the parties to negotiate fully and completely when they 

have mutually agreed to do so in an attempt to avoid arbitration. Such a conclusion is in 

the public interest in that it encourages continued negotiations between the parties in 

lieu of arbitration. 

The California Public Service Commission recently issued a decision involving 

the negotiation of an interconnlection agreement that may shed some light on the 

present situation. In re: Petjtiori by Pacific Bell for Arbitration of an Interconnection 

(Petition for Arbitration at 7 12) (emphasis added). 
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Agreement with Pac-West Tdecom, Inc., I999 Cal. PUC LEXlS 70 (Cal. Public Utilities 

Comm’n Feb. 4, 4 999) {copy of the California Commission’s decision is attached hereto 

as Exhibit “2”). In that case, Pacific Bell, the incumbent, sent a letter to Pac-West 

indicating its desire ”to begin rwgotiations for a new Interconnection Agreement.” Pac- 

West responded, stating that iit was willing to enter into negotiations and requesting 

certain information from Pacific Bell. The patties subsequently agreed to a time-frame 

for concluding the negotiations of a new agreement from the date of Pac-West’s 

response. 

When those negotiations were unsuccessful, Pacific Bell filed a petition for 

arbitration with the California Cornmission, Pac-West filed a motion to dismiss, 

contending that, before a petitiion for arbitration is made, the Act requires that a request 

for renegotiation must be received by the incumbent. Because Pacific Bell asked to 

renegotiate the existing interconnection agreement, Pac-West asserted that no such 

request was made of Pacific Bell and, therefore, Pacific could not seek arbitration. 7999 

Cal. PUC LEXlS 70, *4. 

The California Commission rejected this argument and denied Pac-West’s 

motion to dismiss. While acknowledging that Pacific had invited Pac-West to the 

negotiation table, the Commission noted that “both parties through their action assented 

to considering Pac-West’s reply letter to Pacific as the de facto bona fide request for 

negotiation to begin interconnection negotiation.” The Commission concluded that Pac- 

West had willingly participated in the negotiation process, voluntarily agreed to 

timeframes for the negotiations, and never gave any indication that it was not going to 
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negotiate a new agreement with Pacific. Under these circumstances, the California 

Commission held that the requirements of Section 252(b)(1) had been satisfied. 

Similarly, at no time during the negotiations, which NOW voluntarily participated 

in, did NOW suggest that it objected to extending the date by which the arbitration 

petition must be filed. To the contrary, NOW is the party that requested BellSouth to 

delay filing for arbitration so thlat the parties could have further opportunity to negotiate 

between themselves toward a new agreement. But for NOWs request for additional 

time to negotiate, which BellSouth consented to in good faith, BellSouth would have 

filed the petition for arbitration prior to the original deadline of January 27, 2000. The 

Commission should encourage the re-negotiation of existing agreements, thus NOWs 

attempts at obstructionism should be rejected. To do otherwise would penalize 

BellSouth for acting in good faith during negotiations toward a new resale agreement. 

B. The provision of copies of the Petition and relevant documentation 
under Section 252(b) of the 1996 Act 

NOW also complains in its Motion to Dismiss that BellSouth failed to comply with 

the statutory provision for properly providing a copy of the Petition and any 

documentation to the other party, citing to Section 252(b). (Motion at p. 2). NOW did not 

provide any further explanatiori for this allegation. As the Petition for Arbitration clearly 

reflects, BellSouth attached numerous exhibits containing the relevant documentation to 

this arbitration, including a “redl-lined” version of the dratl resale agreement that the 

parties had been negotiating. Additionally, as BellSouth’s Certificate of Service clearly 

indicates, BellSouth served a copy of the Petition with the exhibits attached thereto 

upon at least two representatives of NOW on the same day that BellSouth filed the 
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Petition with the Commission., One such person was Mr. Larry Seab, NOWs President 

and CEO and the individual who acted as NOWs primary negotiator. The second 

person was NOWs legal counsel, Mr. Carroll H. Ingram, who also participated in the 

parties’ negotiations. Based iipon the foregoing facts which clearly demonstrate 

BellSouth’s compliance with the requirements of Section 252(b), BeflSouth respectfully 

requests that the Commission deny NOWs Motion to Dismiss. 

CONCLUSION 

WHEREFORE, for the reasons set forth above, BellSouth respectfully requests 

that the Commission deny NOWs Motion to Dismiss and allow this matter to proceed to 

Arbitration in order that the parties may enter into a new Resale Agreement. BellSouth 

further requests such other, more general or specific relief as is just and proper under 

the circumstances. 

a 



Respectfully submitted this 28th day of March, 2000. 

BELLSOUTH TECOMMUNICATIONS, INC. 

d o  Nancy Sims 
150 South Monroe Street 
Tallahassee, FL 32301 
(305) 347-5558 

A. LANGLEY KlTCHlNGS 
Suite 4300, BellSouth Center 
675 West Peachtree Street, N.E. 
Atlanta, GA 30375 
(404) 335-0747 

COUNSEL FOR BELLSOUTH 
TELECOMMUNICATIONS, INC. 

203033 
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13 PCIZRcd 871, '8%; W98 FCC LEXE 426, **2; 
1 1  Cumm. Reg. (P & F) 317 

n5 Many o f  the facta reqarding knmtrong'm Petition wera B e t  forth fn a 
rmparata patition for declairatary ruling currently panding baform th. 
Comnimsion. Asmatrong P e t i t i o n  for Daelaratory Ruling Rplgarding the mafinit.ion 
of Providing 'Video Programring undtx S e c t i o n  351(f) (1) (C) of tha Act ,  CCB P o l  
97-02, filsd Fab. 2 6 ,  1997 EDeclaratory Ruling Patition). Amstrong rsqueclts 
that the C m t u o i o n  incorpcirats harmin the record ust forth in the Dccl.aratory 
Ruling rcrctitim proceeding. which we do. mtrwrg Patition at 3, note 6 .  

IX. BACKGR,XJ?JD 

2. Annstrong i m  a cable oparatar In a portion of Weutmomlud Counky, 
~ennmylvarlia. n6 ~ i t f x t n e  i m  M faeu&mnt local exchange carrier (LEC) marving 
apprQdXatdy 5 , 0 0 0  [*a31 accmsm linea in a portion of Wumtmraland Comty. 
n7 On March 6 ,  April. 2, and Way 30, 1996, ArmlltrQrtg 1Urmtsd lmttmrm to C i t i z a n m  
amking for interconnection gurouant to aaetion 251 of ttm A c t .  a@ Rcctione 
351fa) and Eb) a€ the Act  impoac on all LBCa cartaia dutircl rrgarding 
inrereQnntction, ramale of telacmmmmicatiom aerwfceti, n-r portability, 
dlaling parity, accesu to rlghtu-of-way, and reciprocal eampenarrtion. n9 Section 
351(c) require0 i nmmbnt  ZEC8 t o  met certain additional abligationn to 
potential canpetitors with taapect to intarebnn8ctioaI aceeaa to uribundlad 
network alamcnts, and stsalt ot retail sewicem, rmong othar thing.. n10 

n6 Armsttong Declaratory Ruling Petition at 2 ;  OCA Ruapnma, rrppsndix A, P 1. 

n7 A n n ~ t r o n g  Declaratory Ruling Petition Raply ,  A t t a c h m e n t #  R, E, F, I r t  11, 
and if at 1; OCA Rnqponra, kppeadix A, P 1. 

nB Arrrutrong Petition at I j  Pennsylvania  ismi ion Remponmm at 2; OCA 
Reeponse at 4 and Appmndix A at P 12. 

' I  



i 
I 

the requeet f c m  interconnection ccmes f r om ma cable oparatar providing video 
p r q r m f u g ,  and rmaking to provide m y  tclscammrnicatione merviea, in the 

limitation on Cha turd e x m q t f w r  
company that 5.a providing vLdao programing on the data of  enactnwnt of the 
Te1ecommunieat:iona A c t  of 1996. .  1115 

ares in w h i c h  the rural campany pmvidse video [**51 progranslffig.. nl4 Thfm 
nut apply, hDvav8r, .to la rural telephone 

I 

n l l  Armmtrtmg DeclaratoTr Ruling Petition at 3;  Annatrong Deelaratoxy R u l i n g  
Petition Reply at 4 ,  Attachnantr A-E; 4 7  V.S.C. I 2511f) (1) la). 

n13 4 7  U . S . C .  S 25f l t )  ( l i t  (A) .  

n15 Id. 

n19 4 7  U . C . C .  352/b) ( I )  ( C ) .  

n20 Pannmyylvania C a m I a ~ i s w  Reaponma at httachmmt D (rsttar dated P ~ h t u a y  
13, 1997 to John 0.  ALfaxd, Racretary to thm Pmllnmylv*nia C d 8 m i O n .  f r o m  n. 
Hark T h a m a m ,  A t t o r n e y  fox Axmstrong); Arnutrong P a t L t i w  at 5 .  

5 .  On Psbruary 2 7 ,  I * * I ' ]  1997, tha Pennmylvmia eanraimoianaa ntaf f  #emt 
Armlrtrong a letter atating: 

*In a curmoxy review of tha record, it mppenxa thmt m t t O P g ' 8  initial f i l i n g  
waa not pnrfeetmd . , . . Iat rddition, my r w i e r  of the raeord rwaalm C h a t  
additi-1 reququimnts alucr may be lackisg. conmaquwtlg, your calculation of 
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Page 6 
m S E E  

tha February 28, 1997 deadlint in which the IPeanaylvaaial C d r r s i o n  mbou1.d net  
i a  in  mrror. milt the [Pummylvanial C o m ~ l i a o i m  will ravirrr Amnmtrongia 
petition in due course, thii [Pannmyivanial Ccrmmiaairm will not act op ar before 
February 28, 1937.' 021 

On March 10, 1997 ArmatrOng filad with tlm Rmnmylvda C d n d o n  a petition 
for r a v i w  of ths Pmmrrylvamfa Comis#im mEafF'8 Febbruary 97th datsrmj,nstion. 
1-122 The pttirion for raview warn plaead 
1997 public meeting agenda fer resolution. n23 Prior to that public nwmtlng, 
Armetrong f i led ita PatifAcln wfth thia Cammianion on Hay 37, 1997. 

tha Plansylvanla -immion't m e  13. 

n91 Pennsylvania Canmisaion Raaponse at Attuchmant E; hxmutrong Petition at: 
Attachment E. 

014 Letter from William ;h. K d w m  to Mfehael. R. Bannet, dated Junc 1 5 ,  1997 
(providing notice of  ax part. pramantation of tha Pmnaylvania M s m i w r  to the 
conmimaion tranmnitting & m a  12 order) .  

n15 In re' Lmplnmmtatlon of tho T d e ~ c a t i P n m  Act o f  1996, PAPof: Docksz. 
lo, H-009607!19, Order enter& itme 3 ,  1996, PEnnBylvania Bullatin, Vol. 26, Ho. 
31, Augumt 10, 1996, at p.  :3855 (ab0 attached aa A t t a c h a n t  C ail C i t i X s M  
*eDponsc). 
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nza Censcrlldaation Order, Citiaano Rdapoumc, Attachment C at 16-17. 

nZ9 ;run0 1 1  Order at +-ti. 
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Armmtcong, to Richard K. Welch, Chief, Policy and Program P l a t m t n q  DivfEtan, 
Colmnon Carrier Bureau. 

n36 letter datd ~~ovembiz. 26,  1997 frm Stephen 0. maskin, Attorney for 
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13 FCC! RCd 871, w7; 1998 Fcc LBXIS 436, -14; 
11 COonm. Reg. (P dL F) 317 

meetion 252 to complete the! arbitratian proeene w i t h i n  nint nwnths of 
ARnotrong's Ray 3 0 ,  1996 interconnection rapuut ( i . e . ,  by February 28, 1997). 

n40  4 7  U . S . C .  S 352(b) 111. 

n43 Cftizenz Responae at 7 - B ;  Pannaylvmia Commlseion Renponat at 8 .  

1144 Altcrrirtivaly, i f :  AZmgtxmg had r a l i d  inmtead on nithar ftm Mmrch 6; or 
April 2 rmquemta for intareomaction,  it^ Dc-bar 1st Arbitsation Petition warn 
Filed toa lata.  I*+151 

If imuusa runah unrmsolvedi mora than 135 a y e  aitar t h m  date the [LBC] raeeived 
the requart to  nagotiate, any p t t y  to the negotiations may p t i t i o n  the stat- 
to Intervena l o r  tha purpose of  reeolving any immw that ramaim open in the 
negotiation. Requeetm tu chit uta ta  to i n t e r n e  met ba lMda during thm 25 dny 
period that  begins  135 d a y  after the [LEC] received the nsgatfatiaa recpemt.m 
n4  6 
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13 PCC! Rd 871, W9; 1998 Pcc =IS 436, 
I I  Cmm. Reg. (PSIPI 317 

n53 the Ptnnaylvania Camaiiieiwn staff tUd not dimmiam or dmy Akmst-a. 
Arbitration Petition, but rather statad that it m l d  rwiav thn petition *in 
due COWEICI.~ Tha Psnnmylvm.ia C a r d s m i o n  f n  currently, to our ~mdsr~#tmfing., 
addraaaing the ieeuas I * *201  raimad by both Asmetmug and Ci-tizcna on the 
merite, a lbe i t  not within ths nine-month t h  f r m  a p e c i f i d  in mactian 
252tbI ( 4 ) .  n51 Under them circumataneea, wm do not find that Amatrmg ha. barn 
denied mprocedural €aimenam or that an exceptian to the gonard1 ruir that 
etatutary dcadlinem may not be waived is warranted. -5: 

nS3 Patie5m for Csxmiamioa ~ m r u m p t i ~ l  of jurimdiction of Lou ~ t e h  m n i g n a ,  
Inc. C m  Petition for Atbitration with masitmch Illlnoim Bafora tha Xllinois 
Ccnmnares C o r r a ~ i s e l o n ,  CC Dockst no. 97-163, Petition for Conrniasicm Amuumption of 
jurisdiation Qf Low Tech Dasigne, Knc.'m Patition for axbitration w i t h  BellSouth 
Before the QnorgLa Public Sanricn C d u o f o n ,  CC Doek t  HQ. 97-162, Petition for 
Coudclmion Amuumption of Jur imdie t im of Low Tech Danigrm, IQG.'s Pet i tha  for 
Arbitratiw with CFIg Bouth Befota thm Public Betmica C o m d m m i o n  of South 
Carolina, CC Docket l o .  97-165, Memorandm opinion and Q&r, FCC 97-362 Irel. 
oct. 8 ,  ~ 9 9 7 )  at 20 (Low Tech O r d e r )  a recoIw. plnding (holding that a state  
cammiunion doc9 not "fail to actrn when it d i d s m s e  or dmLfrs m arbitration 
petition on the ground that it iu pmcadurally defective, the mtitimer lack8 
standing ta arbitrate, OX the ntate cwminsion lack8 jurisdictim war tha 
proccsding) . [*e211 

1154 809 mqru e 6 & nota 2 9 .  

1155 B e t ,  I E . ~ . ,  Qardner, 530 P.3d u t  1091 & 
dmadlht  wau made in the *axtraordinary* cam4 
mads it minqmaeibla reasonablya for the party 
mtatute) , 
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terminating t h e  1996 agraemsnt cffmctive J u s  3 0 ,  1998, and etatad that i t  warn 
"prepared to begin nagotiaeimo far a new Interaimneetion Agrmamrtt: n2 
Pac-Went responded on June 9, 199W, stating that it warn mvlllin,g to haw 
diucueeimm with Pacific fox B n w  Inttrconnaetion Agrecl~ntat." n3 Pac-WesBk'm 

rmaponae almi noted that i l t  cxpetecl "Pacific Bell to prwida Pae-Wemt w i t h  the 
termlr and c m i d i t i a  of a .caconmsnded agreamnt ao vall  am copiem of a l l  othux 
Facllitiea Biieed 1nterewml:etian Agrement# and Rmmals Agraammnta. n4 

n2 Exhibils A, Motion of Pae-waat for niemineal, dated Decrmbar 3 ,  1998. ~e 
pmvidhd in :3cctlon VIII. riither party could terminate the Agrement after the 
initial 3 year term, upon ti0 days written notie. to the othar party. mi grwidsd 
i n  Geetion VEII .  the aqxaanrent continuad--md eontinuae--wfthart intmrruptim 
untfl B new Lntarconnectlori agrccmmt baeamsm sffactiva. 

n3 Xxhibk E, M o t i o n  of Pac-Want for nismioarl., dated Dacsmbsr 3, 1998. 

n4 Id. 

n5 E x h i b i t  C ,  copy of e-mil asnt by Ur. HaFf&ltinger tQ Ha. L¶OamM, in which 
Mr- Faifalfinger w n n t a d  CP "double cheek en timing" asking Ha. Wa*man whather 
her datsr concurred with him dutee. hksm cited wern: Rwa& Bell: g J l &  to 1oi9.1 
and Pacific Ball: 1P/22 ta 11/16, the rampactive datsm r~gnifyllng 
the arbitration windoor for aach came. 

Tha negotiating partien [ a 4 1  bagan diucuaaioncl regarding tha 
new hterconnretlon 8grecmant on July 14, 1998.  Having f a i l d  to reach a new 
agxecmant, on EYavmber 16, 199B, PiciFic filed an applkatlm for arbitrrtiw 
pusmuant to section 252 of tha A c t .  n6 
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P o s i t i o M  of Partiar 

Rae-West 8.eserta tht batore an application far arbitration i~ mada, the Act 
requircrn that a request for negotiation muot ba received by the i a c b t  local 
mrchangc carrier (ILPC). Pae-Weat claim pa much r n q w r t  wn8 matla of Pacific 
(the ILITC) by Pac-Wast, and. thartfore, Pacific ~4nnot apply for mandatory 
Arbbitration undar the A c t ,  according ta Fae-Weeet. norawsr, Pac-Waat aayr wan 
if its [*5J nagotinthnm with Pacific are aubjece to the Act,, Pacificla 
application wan filed beyond the etatutary d e u d l i n m  wad must be disdamiled. 
Aceardhg to Pa~-We5t, the arbitration w i n d o w  clock Begino on the date oil 
pacifican lettar to Pac-West, rather than its raply letter to Pncific i n  which 
it: agreed to nsgotiatfona. 

Pac-went Bascrta t b t  mei€'ic1e application i o  an attarapt t o  force 
premature arkiitratian o f  iauu- that are wing bafora the- conmiasion and the 
F d m r ~ l  Commultcationm CWamLsoion .Ln other proceadinge. Buch tactic ahould not 
b* podttta, according to Pae-Wmet. Finally, upon d i d r r a l  of tha application, 
Pac-Wcet aayri Pacific ahould h orderad to comply w i t h  ths Cmd.mnim'a mlem in 
D.95-11-056 I 6 3  CWC3d 7 0 0 ) .  

Pacific &ins not: refute that it invited Pac-Wmrt to t h  negotiation table 
w h e n  it terminatd the origlnul agxasmsnt; howwsr, it: amnsrta that Pac-Weat'a 
twriktan Y B p l y ,  agxetnment f o r  ncgotiatioa, and ita on tha %rbitration 
w i n d o w r  that WuLd gwsrn tlha negotiation undar tha Talecumudc:ationm A c t  
tatablisb that PacWeat and Pacific w a r s  negotiating under the A c t  and that 
conncqumtly Pacific fa urt.ltled to f i l m  a msndatory mxbitxation purrnuant to 
saetion [ * t i l  2 5 1  of the Act. Pacific provides an e-mail memnage fnrn HE. 
Hsffmlfinga Confirming an rigremmnt on M arbitrmtkon window and a mworn  
declaration frw it6 l a d  msgotirtnr, W.. L p d n  Seaman, that i n  tha na$pt;iation 
that fd.Lowt~I diacumgiona WOKO he211 on thm m u b j m c t  of potantk8l arbitration 
imauam that cmcb party might raimn in the arbitration. n7 

Pacific rl:atas that at no tima did Fme-West m a a t  thmt it waa 
not nagotiatng undar the A c t ,  and chat the conduct of Fac-WumtHm nmgotiatorm 
dtmonatrata Pae-Wast warn na!yotiating under the Act. Pacific m a y  that i f ,  i n  
fact, Pac-Wmt nmmr had any intent Lo roach M h t G X C o n I m C t i a I  agrm-t w i t h  
Pacific Be11 under the Act ,  i t  eholrld have i n f o d  FIcifie Fie11 at thcl M t M t  of 
zha negotinrlon. But hmviag failed to do 80, by tha conduct of l l t m  nsgothtor. 
Pac-Wemt led Pacific Bell tq3 believe that Pae-Waet was intaremtnd [*TI in 
an intarc-action agreemen!:. Pacific memks to hava Pac-Wamt ert-d to contend 
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nf3 mRather, the proper remsdy would be for the t e d M t h n  charge to 
be nsgotinted. betwaen tho partiao to racogniw tha appropriate comta of 
cdL1 tadnat ion  and in view of t h m  corrapponding mvanuan racaivsd by 
the earrftr cm sllhoee nmtwort tha call i s  originated. ILBC cmn rllnsgotiate 
tho kntmcmmction mgrtsmaatn w h e n  they t a d n r t a  to rchkwc  this ~ u t ~ o ~ a . m  

(D. 98-10-057, m i m u .  I pagso 18-19. 'I 
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During the earliar pham of thm dimcumrion8, t h  lead negotiatorr, 
wafflefinger trm Pac-West, and tl~man from Pecifie amtabliahad a 2 s - h ~  
marbitration windowu dates of Oetclbcr 22,  1398, and Wovembcr 16, 3998, an the 
135th and l6Cth days, r R l r p ! C t i V & l y ,  counting fX- Juna 9 ,  1 9 9 8 .  Haftalfingmr'n 
e-mailed mcmaagt in this regard i 8  critical to OUT datemdmtim that ma the 

prim negatfatar for Pae-Memt, ha confirmed the arbitration window that thn 
partlas had earlier agreed upon, Heffclfinger*r counting of the axbitration 
dates start em June 9. 1998', the date on which ha mmnt a [* lo1  Ictt.er to 
Pacific ~ a l L  accepting paclficie invitation to nagotlata and requesting 
materials partlnent to xntelrcoancetion h g r a e m ~ t ,  a lime of date* for 
diucuseianm, and offering Pae-WsMt'a 6to&toni0 offie. to hold ithe n q g o t i i t i o n s .  
Thrwgh t h i a  serien of actions of i t u  lead asgotiator, H e f f e l f h g e u ,  Phe-wemt 
had clearly led Pacific B e l l  to beliaw? that Fac-West warn voluntarily ngYX3ming 
to nsgotiata w l t h  Pacific for intarconnection agxaamant. 

Pac-Weat'm act ive  participation and agraaawt in matting tha 135th mid 160th 
day arbitration window is comimtmt wfth saction 252Ib) (13 of 
the Telmoanaaudcationm Act. According t o  &setion 25a (b) (1) the as-day psriod is 
remmmed for any of the parties to the negotiatiau to petition rr State 
C m r a d ~ s h n  to arbitrate any open Ismuen. H~ff8fing8s'S a-nrsil In unambigwrre 
in c o n f i d q y  these d a t e o ,  and thus agraming to allow either p a r t y  ta 
seek mandatory arbitration from the C d s e i a n  k i n g  thir incluniva priod. 
mrthenmrr, in a sworn deelaratfcm, Mu, % e m  arscrtm that on July 14th an 
which tho  n m f O t h t i t a 5  camnunced. I d h c w d o n  wae held batween t h e  t w u  partiea 
regarding w h a t  potential arbitration iesuea each party might ra:lea in 
the arbitration. [+111 Pac-Wcat does not dimputa thin ammertian. Hawvsr, 
MY. neflelfizlger submit8 in a oworn declaration that he h a m  .no particular 
exp.rtiam" *r.lth reaptct t o  talscarrmunicatiom law or the rpplfembbility o f  
federal law veraua Califorda to the negotiation8 for intcremnrnetion c r g x a m t  
betwean Pacific Ball and Pac-Waet. 
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rrtate intercanneetion l a w  to  want the nmtion of  Pac-Weest to dim mi^^ Pacific's 
Application for  mandatory a , rb i txat ion.  Having maid tht wa find Pac-Waat1a 
rumaidng amasrtionu in i t a  notion Fox diumimual lacking in aupport d 
unconvincing. 

Section 252(a)  (1) prwkdae that: 

* W L W A R Y  IpIwcrrIATIoplS.--ppon receiving a m a t  for interconnection, 
eemicem. or natrork clutmnte purePlant to e e c t i m  251,  an incumhant local. 
exchange earr iar  amy nmgotiatm and enter inta a binding agreemeuit w i t h  
the xequemting tdeoomrmnicatione carrier or carrier6 w i t h o u t  mgard to the 
stadarch 8et forth i n  eubamctiaa (b] and (c) of mectiaa 151.- 

Clmrly, this IM not 1 cut and dry nsgatietion procmaa. Pat:-wea+ did not, a m  
a matter of fact, in i t la ta  the negotiation proeemm. Paeifio did that. ~ m v e t ,  
bath partie8 thraugh t h n k  action a8rbntad t o  emrridarhg Pac-Wertma reply 
letter to P a c : l f l c  a m  the da facto fidm rapusmt for nagotiakion to 
begin intercomaction negotiation. loth partisa couatad tha arbttratim win- 
from the date of the lettar sat by P&c-Wemt, easmtially eutab:timhing 
Pac-Wast'a L f ! P t s r  am tha request for interconnection. ImL3l Moothing before 
urn showw that. Sac-Went at any time i n  thia procane dimagrad with or sxpreamed 
that i t  had nny $iffarant undctmtanding af the detarminatim o# tho rrhitratim 
window. To the contrary, Pac-West nought from Pneif lc  mmtaria1mA which are 
ralavant to Kntareonnmetion Aqrccmente under tba Tnlec0mrnmiEat:Lon Act,  If 
furthar agreed to an arbitration windaw d u r i q  which each party m y  
soak mandatary arbitration by the ,Cuidrrrim on my Opan immuaB, and mgagad 
in negotiation purrnut t o  these Gmdit imia.  ~n v i m  ot ~ a c - i f e a t ' r  aetiwts we 
EM attributl5 no other credibls  purpose to Pna-wemt1a m g o t i a t k m  with Pacific 
other than a negotiation pxoeeaa undnr Section 252 af: the Tclecmmudcattionr 
A c t .  

Pacific cltsm l3,9&-10-057 in gupprt of i t a  claim that it 1s w2y urneking to 
follm C a r m i s a i w  guidance sad renegotiakn thir  interconnection aqrramnnt. 
Pacific i m  eormct that the CO?KSIIin,sion atatsd ILECE E M  msgothte 
intereannection agremnmtm to rntionalite tendnation charges. (0.91-10-057, 
dmeo. ,  page 19.1 

R s . p o n t l s n t I m  motion a h w ~ l d  be denied. Applicant and respondaat ahall continue 
to angaga in the arbitratlcin procamding betorc Arbitrator Bustun W. Wattawn. 

Finding OF E'rct 

Pac-Weat through the ackimm OP its laad negotiator had accmtmd its Juna 4, 
1998 latter ta be rha start: data for counting ths 135th md 16Dth dsy 
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for arbitration window uudm section 251 oi the A c t  and in no do* thus 
usmamtad to eonmidaring ktii latter as a request for intarcmmetion negotiation 
with Pacific Ball weer Seetian 252 of the Act .  

1. The Act. provide8 that, during the mriod from tha 135th ta ths 160th day 
after tha date an which M I L s C  raesiwo a raquent lor acgotiatiom under 

patitian t h e  State Comnimdon for arbitration of any open h a m .  
Bection 252 of the Act .  t h m  carrier or any other party to thm nmgotiatim M y  

IT I B  that the D e c d r  3. 1998 motion of Par-Wemt Tala~mn,  Ine. for 
i d i a t a  dtnmiamal i n  denied. 

Henry M. M u s ,  Commimnionaf, concurring: 

1 concur w i t h  the reaomfng and resrult reached in t ldu dacimhn. 

In rdditian ta t h e  ramming citad in tho dclciaian, I wi8h to nut. that r i w n  
the context of intarconnection nagotiationm, a l l  prmcmmddingr far - tLma have 
ptagrmoaed towarda ramolution dasn the *federal" path charterad by 
tha Talsc-unicrtionm A c t .  Thus, without m a n m  r f f i m t i v s  action on M r .  
HsEErl€Lugtr'r part. hia actions could tmly have Q ~ Q  raaaonsblr interprrtatian 
- -  that Pac-Ptcatr ths e m p a y  ha raprooanted, wum entaring into nagotiatioum 
w i t h  Pacific under the procedurss govmrnad by tha Federal T e l a u d e r t i w a r  
Act.  

F o r  thia additional mason,  f aonuur w i t h  the rcault ranchd i n  Itmu la. 

Peibzuary 9,  1999 

B a n  Prmeioc.a 


