
ORlG I NAL 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint of US LEC of Florida Inc. 
against BellSouth Telecommunications, 
Inc., for Breach of Terms of Florida 
Interconnection Agreement under Sections 
25 1 and 252 of the Telecommunications 
Act of 1996. and Reauest for Relief 

US LEC OF FLORIDA INC.’S MOTION TO STRIKE 

IN THE ALTERNATIVE, TO STAY PORTION OF PENDING HEARING 

COMES NOW US LEC of Florida Inc. (“US LEC”), through counsel, and files this 

Motion to Strike Portions of Pre-Filed Rebuttal Testimony Or, In the Alternative, to Stay A 

PORTIONS OF PRE-FILED REBUTTAL TESTIMONY OR, 

Limited Portion of the pending hearing in this matter. Specifically, US LEC asks the 

Commission to strike portions of the pre-filed rebuttal testimony of Mr. Jerry Hendrix on the 

grounds that Mr. Hendrix addresses, for the very first time, a matter that has not been put into 

issue by the pleadings in this case. Should the Commission decline to strike that portion of Mr. 

Hendrix’s Rebuttal Testimony, then US LEC requests that the Commission delay that portion of 

the Hearing addressing that testimony. In support of this Motion, US LEC respectfully states as 

follows: 

1. This matter is before the Commission on the Complaint of US LEC, as amended, 

\FA ~ 

hFF - against BellSouth Telecommunications, Inc. (“BellSouth”). In its Complaint US LEC alleged 

only that BellSouth breached the parties’ first (November 1996) and second (November 1998) 

interconnection agreements by refusing to compensate US LEC for the transport and 

termination of calls originated by BellSouth end users to ISPs on US LEC’s network. In the 

Second Amended Complaint US LEC noted that BellSouth was in breach of the parties’ third 
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(June 1999) interconnection agreement for the same transaction. In each Complaint, US LEC 

addressed only BellSouth’s liubirity and obligation under those contracts to compensate US 

LEC for transporting and terminating calls to ESPs, especially ISPs. [Complaint, para- 

graphs 25 and 26; Second Amended Complaint, paragraphs 28 and 29.1 US LEC did not 

address and does not request any finding with respect to rates applicable to local traffic. 

2. Notably, in its Answer and Response to the initial Complaint and the Second 

Amended Complaint, BellSouth responded only to the issue of liability raised by US LEC; 

BellSouth did not raise the issue of the rate to be applied to its reciprocal compensation 

obligations. 

3. BellSouth’s failure to raise the applicable rate issue as a defense to US LEC’s 

claims, or as an affirmative counter-claim in its own right, has important practical and legal con- 

sequences: there is no claim of any kind at issue in this case regarding the rate to be applied to 

the parties’ obligations under their June 1999 Interconnection Agreement upon which the 

Commission can grant any form of relief. Indeed, even today, BellSouth has never formally 

stated the relief that it seeks from the Commission on the rate issue. 

4. It was not until Februaryl8,2000, in pre-filed rebuttal testimony filed by Mr. 

Hendrix, that BellSouth raised for the first time an issue over the proper rate to be applied in 

calculating the parties’ respective reciprocal compensation obligations under the June 1999 

interconnection agreement. 

5. From line 10, page 20 to line 2, page 24, including Exhibit JDH-1, of his pre- 

filed rebuttal, Mr. Hendrix testifies concerning an alleged dispute between BellSouth and US 

2 



Motion to Strike Testimony 
Docket No. 990874-TF' 
Page 3 

LEC regarding the contractual reciprocal compensation rate to be applied to local traffic under 

the Intermedia Agreement US LEC adopted. 

6. The rate issue raised by Mr. Hendrix for the first time in his rebuttal testimony 

apparently deals with a June 3, 1998, amendment to the Intermedia Agreement. On its face, the 

amendment appears to address the circumstances under which Intermedia will be given multiple 

tandem access ("MTA") and the rates that will be applied in the event Intermedia avails itself of 

the opportunity to use those MTA's (the "MTA Amendment"). (A copy of the MTA 

Amendment is attached hereto as Exhibit 1). 

7. In what is becoming a familiar, if tiring, refrain, BellSouth now apparently con- 

tends that the MTA Amendment does not mean what it says. Instead, BellSouth claims that the 

MTA Amendment was intended, by BellSouth, to reduce all rates paid for the transport and 

termination of local traffic, regardless of whether the interconnecting carrier even avails itself of 

the opportunity for MTA architecture. In Mr. Hendrix's own words, the MTA Amendment 

"was designed to incorporate the commission-approved reciprocal compensation rates into the 

parties' interconnection agreement, which the parties agreed to charge and to pay for the trans- 

port and termination of local traffic." [Hendrix Rebuttal Testimony, page 21, lines 20-23.1 

This, of course, appears nowhere in the MTA Amendment itself. 

8. Since the issue was not raised in either of BellSouth's Answers, US LEC has not 

had the opportunity to conduct discovery on the issue from either BellSouth or Intermedia and 

has not had the opportunity to submit testimony on the issue. It was not necessary to submit any 
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testimony on the rate to be applied under the June 1999 Agreement because it never was 

identified as an issue in this case. 

9. Intermedia has filed a complaint with this Commission that challenges 

BellSouth's construction of that Amendment. [Docket 991534-TP.] According to the present 

procedural schedule, the Commission will hear evidence on June 13,2000, and will rule on 

Intermedia's complaint by August 15,2000. 

IO. In addition to being severely prejudicial, US LEC submits that litigating the 

meaning of the MTA Amendment in this case would make little sense in light of section 252(i) 

of the Telecommunications Act of 1996, which is intended to prevent discrimination among 

carriers.' Under section 252(i), the intent of the original parties to an interconnection agree- 

ment, including any negotiated amendments, controls the construction of the agreement as it 

may be applied to any adopting carrier. Thus, it is the intent of Intermedia and BellSouth in 

executing the MTA Amendment that must control the way that Amendment is construed by this 

Commission. US LEC is prepared to be bound by the Commission's ruling in the complaint 

proceeding brought by Intermedia against BellSouth, and intends to file its own complaint 

against BellSouth on the rate issue and seek to join that complaint with the pending Intermedia 

case. The meaning of the MTA Amendment should be resolved by the Commission in a 

I Petition of Global NAPs South, Inc. for the Arbitration of UnresolvedIssues from the 
Interconnection Negotiations with Bell Atlantic-Delaware, Inc., PSC Docket No. 98-540, Arbitration 
Award at 5 (Del. P.S.C., Mar. 9, 1999)(section 252(i) "imposes an anti-discrimination constraint on the 
camer-to-carrier negotiation process; it restrains an incumbent carrier from treating similarly situated 
new entrants dissimilarly"), rev'd on other grounds, Bell Atlantic-Delaware, Inc. v. Global NAPs South, 
Inc., 1999 U S .  Dist. LEXIS 19362 (D. Del. 1999). 
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separate proceeding-either the one brought by Intermedia or one to be filed by US LEC to 

address this precise question. 

1 1. The MTA Amendment has nothing whatever to do with whether traffic to ESPs, 

especially ISPs, is subject to reciprocal compensation, which is the only issue raised by US LEC 

or BellSouth prior to Mr. Hendrix’s rebuttal testimony. 

12. BellSouth’s attempt to raise the issue of the appropriate reciprocal compensation 

rate in this proceeding through Mr. Hendrix’s rebuttal testimony relative to the MTA 

Amendment (or in any other way) is entirely inappropriate and should be stricken. 

13. Alternatively, if the Commission chooses not to strike the designated portion of 

Mr. Hendrix’s rebuttal testimony at this time, then US LEC asks the Commission to delay 

taking any testimony on that issue until after the Intermedia case, and any separate US LEC 

case, has been decided. At that point, the Commission can determine whether any additional 

evidence is necessary in this case. Any other outcome would severely prejudice US LEC in its 

ability to obtain proper relief in a timely and procedurally sound manner. 

WHEREFORE, for the reasons above, US LEC respectfully urges the Prehearing Officer 

in this proceeding to grant its Motion to Strike Testimony, thereby striking the rebuttal 

testimony of BellSouth witness, Jerry Hendrix, from line 10, page 20 to line 2, page 24, 

including Exhibit JDH-1 or, in the alternative to delay the taking of any testimony on the rate to 

be paid under the June 1999 Interconnection Agreement until after the meaning of the MTA 

Amendment to that Agreement has been determined in a separate proceeding. 
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This 30” day of March, 2000. 

c 

</ 
Patrick K. Wiggins 
Wiggins & Villacorta, P.A. 
2145 Delta Boulevard 
Suite 200 
Tallahassee, Florida 32303 
Tel: (850) 385-6007 

email: wipevill@,nettallv.com 

Richard M. Rindler 
Michael L. Shor 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, N.W., Suite 300 
Washington, D.C. 20007 
Tel: (202) 424-7771 

Fax: (850) 385-6008 

Fax: (202) 424-7645 

Counsel for US LEC of Florida Inc. 
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ATTACHMENT A P. 1 

BEFORE THZ FLORIDA ?113LIC SERVIC’: COMMISSION 

In re: Request by EellSOUth 
Telecommunications, inc. for 
spgroval of amendment to 
interconnection agreement wit5 
Intermedia Communications, I.?:. 
Dursuant to Sections 251, 252, 
and 271 of the 
Telecommunications Acz of 1936. 

DOCKET NO. 380879-TP 
ORDER NO. PSC-98-1347-FOF-TP 
I S S U E D :  0:tober 12, 1 9 9 8  

The following Ccmuissioners participated in the disposition of 
this matter: 

,VLIA L. ;OHNSON, Chairman 
J. T E M Y  DEASON 
SiTS.XV F. CLARK 

532 GARCIA 
E. LEON JACOSS, JR. 

> 0 
INTERCONNEC TION AGREWENT 

BY THE COMMISSION: 

On July 13, 1998, BellSoEth Telecommunications, Inc. (BST) and 
Intermedia Communications, Inc. (Inte-media) filed a request f o r  
approval of an amenaqent to tb+ existing interconnection agreement 
under 47 U.S.C. 5252(e) of the Telecommunicacions Act of 1996 (the 
Act). The amendment to the existing agreement is artached to this 
Order as Attachment A and inco-orated by reference herein. 

Both the Act and Chapter 354, Florida Statutes, encourage 
parzies to enter into negotiated agreements to bring about local 
exchange ccnpetition as quickly as possible. Under the 
requirements of 4 7  U.S.C. 5 252(e), negoriated agreements must be 
sl;tniited to :he stzte ccmTissicn fDr apprDval. Secticn 2 5 2 ( a )  ( 4 )  
r e c ~ i r e s  rhe scire c c  r e j e c r  :z cppzove =he ag:semer,? vizhi .?  30 
3iiys afxer sc=m:ssi;n 2: ; z  s ? . s l L  52 a e t ~ . e d  a p p r o ~ ~ d .  

The existing aqreernenr. csverns  the r e l a t i c a s h i p  between the 
companies regarding lscal izzerccnnect.inn and the exchacge of 
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traffic pursuant to 47 U.S.C.  5 251. Upon review of the proposed 
amendment to the existing zgreement, we believe that ir: complies 
with the Telecomnunications Act of 1956; thus, ws hereby approve 
it. The Commission's apprsval of this agreemenr should not be 
construed as a determination zhac aST has mer the requirements of 
S e c t i o n  271 of zhe Act. BS? and Intermedia are a l s o  required to 
file any subsequent supplements or modifications to their agreement 
with the Commission for review under the provisions of 4 7  U.S.C. 5 
252 :e). 

Based on the foregoing, it is 

ORDERED by the Florida i?ublic Service Commission that the 
amendment to the existing interconnection agreement between 
BellSouth Telecommunications, Inc. and Iatermedia Communications, 
Inc., as set forth in Attachmezt A and incorporated by reference in 
this Order, is hereby approved. It is further 

ORDERED that any supplements or modifications to this 
agreement must be filed with the Commission fo r  review under the 
provisions of 47 U.S.C. 5 2 5 2 ( e ) .  It is further 

ORDERED that this Docket'shall be closed. 

By ORDER of the Florida Piblic Service Commission, this 
day of Octobeg, m. 

3 m C A  S. BAY6, Director 
Division of Records and Reporring 

By: K . .  +Ld 
Kay Fly&, ChiOef 
3ureau o f  Records 
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N O T I C E  07 FdRTHER 'RGCZEDINGS OR JGDICJAL REVIEW 

The  F l o r i d a  P i i b l i c  S e r v i c e  Commission is  r e q u i r e d  by S e c t i o n  
120.569(1), r ' l o r ida  S t a t s t e s ,  t 3  n o t i f y  p a r t i e s  of  any 
a&. in i s t r a r ive  h e a r i q  o r  j u d i c i a l  review of Connission o r d e r s  t h a t  
i s  a v a i l a b l e  under Sec t ions  123.57 or 123.68,  F l o r i d a  S t a t u t e s ,  a s  
w e l l  a s  r h e  procedures  and t i n e  l i m i t s  c h a t  app ly .  T h i s  n o t i c e  
should n o t  be cons t rued  t o  mein a l l  req i ies t s  t o r  an a d m i n i s t r a t i v e  
hea r ing  or j u d i c i a l  review w i l l  b e  Granted o r  r e s u l t  i n  t h e  relief 
sought .  

Pny p a r t y  adve r se ly  a f f e c t e d  by t h e  Commission's f i n a l  a c t i o n  
i n  t h i s  matrer may reques t :  1) r e c o n s i d e r a t i o n  of  t h e  d e c i s i o n  by 
f i l i n g  a motion f o r  r e c o n s i d e r a t i o n  w i t h  t h e  D i r e c t o r ,  D i v i s i o n  of 
Records and  Repor t ing ,  2540 Shumard CaK Boulevard,  T a l l a h a s s e e ,  
F l o r i d a  32399-0850, w i t h i n  f i f t e e n  (15) days  of  t h e  i s s u a n c e  of 
t h i s  order i n  t h e  form p r e s c r i b e d  by Rule 25-22.060, F l o r i d a  
A d n i n i s t r a t i v e  Code; or 2 )  j u d i c i a l  review i n  F e d e r a l  d is t r ic t  
c o u r t  pu r suan t  to t h e  Federai Telecommunications A c t  of 1996, 47 
U.S.C. 5 2 5 2 ( e )  ( 6 ) .  



P. A 

 om^^ NO. p S C - 9 8 - 1 3 4 7 - F O F - i ?  

DOCKET NO. 980879-TP 
PAGE 4 

ATTACHMENT A 

m . m  
TO 

INTERMEDL4 COIbfhfWICATIONS, INC. and 

DATED JULY 1,1996 

~ C O h ' 5 ~ C l T O X  .4GREEMWT BElWEEN 

BELLSOUTH -ixucoMMLnUIcAnoNs, MC. 

P u r r w t  ID rbk Agrcsmmt (rhc'Amcndmmr"), I n t u m d i  ComvaiUriens h e .  
("1CI") and Bcllhurh Tclcsomunicatioq Im ~BcllSouth") bncbfk? referred to 
collccuvcly as rhc "putiu" hcrcby a g u  to amend tha CmaiD M v t n  InrcMnnaion 
Agramsnt bcwm the Rnia cffmive July 1.1996 ~ l n t c r w n n a t i o n  Agrcemcnr"). 

NOW THEREFORE, in considmtion of* munul provkioa, contained hcnh 8nd 
orhn good and valuable sonridemion, rhc receipt and rufficirncy of which am hereby 
acknowledged, IC1 and BeUSolnh bueby covenant md agree as f o l k  

1. 

2. 

. 
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Director-Inarcanncrdon Services 
Tide Tark , , 

. 
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ATTACHMENT A 

Muldple Tandem Access shall h available according to rbe foUouZng rates for local usage: 

1, E u b  Pany'r I d  usage will bc d c ~ ~ r m h d  by r k  application of its rcporWl Percent 
Larl U q e  ('PLU') 10 iu imnnuc (cmiming minutes of use as set fonh in 
Para& l.D. in ICI'r Wn~ry 24. 1597. Amcodmm~ 10 iu InrcrcoMcction 
Agreement. 

2. n e  Pudcr agree 1O bill Loui rnfhc u rhr elemnvl TzIL( specifud below: 

.u FL CA w L A  



CERTIFICATE OF SERVICE 

Docket No. 990874-TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing via hand 

delivery* or Federal Express for overnight delivery** this 30th day of March, 

2000, to the following: 

Donna Clemons' 
Staff Counsel 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Nancy B. White 
Michael Goggin 
c/o Nancy H. Sims* 
BellSouth Telecommunications, Inc. 
150 South Monroe Street 
Room 400 
Tallahassee, Florida 32301 

R. Douglas Lackey** 
Bennett L. ROSS** 
BellSouth Telecommunications, Inc. 
675 W. Peachtree Street, NE 
Atlanta, Georgia 30375 
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