ONE PROGRESS PLAZA
200 CENTRAL AVENUE, SUITE 2300
ST. PETERSBURG. FLORIDA 33701-4352

Ms. Blanca S. Bayo, Director

CARLTON

ATTORNEYS AT LAW

April 27, 2000

Division of Records and Reporting
Flonda Public Service Commission

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re:

FIELDS

OR#G{MAE_

MAILING ADDRESS:
PO. BOX 2851, ST. PETERSBURG. FL 33731-2861
TEL (727) 821-7000  FAX (727) 822-3768
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In re: Petition for Determination of Need for an Electrical Power Plant in

Okeechobee County by Okeechobee Generating Company, L.L.C.
Docket No. 991462-EU

Dear Ms. Bayo:

Enclosed for filing in the above docket are the original and 15 copies of Florida Power
Corporation’s Notice of Supplemental Authority, Suggestion of Lack of Jurisdiction

Supplemental Motion to Dismiss for Lack of Subject Matter Jurisdiction, and Motion for
Immediate Stay Pending Dismissal.

We request you acknowledge receipt and filing of the above by stamping the additional
copy of this letter and returning it to me in the self-addressed, stamped envelope provided

821-7000.

M:- A %Sures

[

TAMPA ORLANDO PENSACOILA

Very truly yours,

If you or your Staff have any questions regarding this filing, please contact me at (727)

%/9/5,/ 550
“Gary L. Sso

TALLAYIASSEE WEST PALM BEACH
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Determination )
of Need for an Electrical Power ) DOCKET NO. 991462-EU
Plant in Okeechobee County by )
Okecchobee Generating Company, ) Submitted for filing: April 27, 2000
L.L.C. )
)

FLORIDA POWER CORPORATION’S
NOTICE OF SUPPLEMENTAL AUTHORITY,
SUGGESTION OF LACK OF JURISDICTION,
SUPPLEMENTAL MOTION TO DISMISS FOR
LACK OF SUBJECT MATTER JURISDICTION, AND
MOTION FOR 1 DIATE STAY PEN ISMISSAL

Intervenor, Florida Power Corporation (“FPC”) hereby gives notice of the April 20, 2000,

decision of the Supreme Court of Florida in Tampa Electric Co.; Florida Power Corp.: and
Florida Power & Ligh \'4 arcia, et al. he Florida Publi rvice Commission;
ilities Commission fNew Sm h; and Duke Ener W wer

C o, 1td LLP, Supreme Court Case Number SC95444-95446 (copy attached) (hereafter

“Duke”). In light of Duke, FPC respectfully suggests that the Commission is without jurisdiction
or power to entertain, hear, or grant the Petition for Determination of Need For An Electrical
Power Plant filed by Okeechobee Generating Company, L.L.C. (“OGC”) (Docket No. 991462-
EU). OGC’s petition’ therefore should be immediately dismissed and this docket closed.

Moreover, FPC requests that the Prehearing Officer immediately stay all further

discovery, filing of testimony, and other matters to be rescheduled under the CASR. Such an

! The pleading by which OGC sought to invoke the jurisdiction of the Commission under § 403.519 was styled as a
"petition." Section 403.519 refers only to "applicants,"” not "petitioners." This is all nomenclature; however, for
consistency and accuracy, FPC uses the term "applicant” or "application” herein, which should be read as
synonymous with "petitioner" or "petition. "

1 DOCUMENT sty . DATE
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immediate stay is necessary, pending dismissal of these proceedings, to prevent material,

unnecessary and unlawful prejudice to FPC.

Dismissal of the Petition For Lack of Commission Jurisdiction

r Power To Gran rmination ra Merch /1
I. In Duke the Supreme Court reversed this Commission’s Order Number 99-0535-

FOF-EM, granting a determination of need to the City of New Smyrna Beach and Duke Energy
New Smyma Beach Power Company, Ltd. under § 403.519, Florida Statutes. The grounds on
which the Court reversed in Duke were the same grounds that FPC (and others) had
unsuccessfully urged before the Commission in support of FPC's Motion To Dismiss the
Duke/New Smyma application. Specifically, the grounds urged by FPC -- with which the
Supreme Court ultimately agreed -- were that the Commission lacks statutory authority under
§ 403.519 to entertain a need determination application for a proposed power plant whose output
is not fully and specifically committed to use by an electric uiility, such as FPC, having an
obligati erve retar mers.

2. The Supreme Court expressly found that Duke Energy -- which had committed
less than 100% of the output of the proposed plant to such firm purchase contracts -- was not a
proper “applicant” under Section 403.519, and that “the granting of the determination of need on

the basis of” such an application “does exceed the PSC’s present authority.” The Court went on

to hold that:
A determination of need is presently available only to an applicant that has
nstr { ili tiliti i il mers h i
c i need for al he electrical eraty T
plant.
% 3k %k
2
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Accordingly, we find that the statutory scheme embodied in the Siting Act
and FEECA was not intended to authorize the determination of need for a

proposed power plant output that is not fully committed to use by Florida
customers who purchase electrical power at retail rates. Rather, we find that
the Legislature must enact express statutory criteria if it intends such
authority for the PSC. Pursuant only to such legislative action will the PSC

be authorized to consider the advent of the competitive market and
wholesale power promoted by recent federal initiatives. Such statutory
criteria are necessary if the Florida regulatory procedures are intended to

cover this evolution in the electric power industry. The projected need of
ifi iliti insul rida i n
i a criteria _for Iminj wh
i1 £ I ) ion 4 Flori fut
(Duke at pp. 13, 16-17)

3. OGC’s application is precisely the type that Duke held to be unauthorized by
Section 403.519 and whose granting by the Commission would “exceed the PSC’s present
authority.” (Duke at p. 13). OGC’s application reveals on its face that the proposed power plant
is not wholly committed to fill the specific needs of a retail electric utility or utilities, as required
by Duke and § 403.519.

4. This Commission is “an arm of the legislative branch” of government “in that the
Commission obtains all of its authority from legislation.” (Duke at p.14). The highest court of
this State has now expressly determined that: (a) “[o]nly an applicant can request a determination
of need under § 403.519” (Duke at p.12); (b} a proper “applicant” is only . . . an applicant that
has demonstrated that a utility or utilities serving retail customers has specific committed need

for all of the electrical power to be generated at a proposed plant,” (Id. at 13); and (c) in the

absence of such an application, granting a need determination “exceeds the PSC’s authority.”

(Duke at p.18),

? All emphasis in quoted material is added.

STP#518364.01




5. Because this purported "applicant” and its application fail to satisfy these
requirements, the Commission lacks the authority to proceed with the application. Accordingly,
it must be dismissed, and this docket closed. There is simply no basis to entertain or proceed
with this application, and to do so is a continuing violation of the statutory framework defining
and limiting the Commission’s powers.

nt tion to Dismi,

6. On December 13, 1999 the Commission denied FPC’s Motion to Dismiss on
grounds identical to those now decided in FPC’s favor by the Florida Supreme Court in the Duke
case. In the face of this digpositive supplemental authority; FPC timely files this Supplemental
Motion to Dismiss, requesting the immediate dismissal of OGC’s application based on the
Commission’s lack of subject matter jurisdiction and entry of an order closing this docket. 84
Lum LV 1, 656 So. 2d 1297 (absence of subject matter jurisdiction is so vital to the
court’s power to adjudicate one’s rights, that its absence can be questioned at any time).

7. The absence of a statutory grant of power to an administrative agency, as is the
case here, is the equivalent of a lack of jurisdiction in the judicial context. Indeed, in its Duke
opinion the Supreme Court used the two interchangeably. (Slip Opinion at p. 11, quoting United

ida v. Publi i ommission, 496 So0.2d 116, 118 (Fla. 1986)).
Indeed, the absence of a tribunal's jurisdiction or organic power to act on the subject matter of a
proceeding need not even be raised by a party, it being so fundamental and fatal a defect that it
must be noticed and acknowledged by the tribunal itself whenever called to its attention.

7. The law imposes no limitations on when a lack of such jurisdiction or organic

power may be brought to a tribunal's attention. Indeed, the tribunal may raise the issue itself,

STP#518364.01




even if not raised by the parties. Circumstances indicating a lack of jurisdiction or power may
come from any source. Any other policy would make no sense. Duke clearly mandates the
immediate dismissal of OGC’s application and whether it does so as a result of this request or on

its own, this Commission has no choice but to dismiss OGC’s application and close this docket.

Immedia ASR Schedule

9. The Prehearing Officer has not yet conducted a scheduling conference or
otherwise prescribed a new schedule following the Commission’s grant of OGC’s request for
continuance, presumably because no written Order on the continuance has been issued by the
Commission. Nonetheless, counsel for FPC has been contacted by Staff counsel concerning
potential testimony filing dates and new October 2000 hearing dates in this docket. In the face of
Duke, however, there is no longer a need to establish a schedule and the Prehearing Officer
should immediately stay all prehearing activities.

10.  This docket must not be permitted to simply procced as though nothing has
happened. While, prior to Duke, selecting new testimony filing dates and hearing dates was the
logical next step, it is futile at this point for the parties to proceed any further down this dead end
road. Absent a stay, all parties -- including OGC -- will continue to incur the substantial expense
involved in preparing and filing testimony in a proceeding which, at least since April 20, 2000
(the date of the Duke opinion), has been clearly unlawful and unauthorized.

11. Concepts of basic faimess dictate that the Prehearing Officer take notice of Duke
and immediately stay all further discovery, testimony, and hearing related activities in this

docket. When the very power of a tribunal to hear and determine the merits of a proceeding are

STP#518364.01



placed in serious facial doubt, the tribunal should stay all discovery and trial related proceedings
until the tribunal adjudicates its power to entertain the proceeding in the first place. In such
circumstances the cost to a party of participating in the proceeding is an unjustified injury that

the stay mitigates or avoids. As the Court observed in Chudasama v. Mazda Motor Corp., 123
F.3d 1353, 1367-1368 (11™ Cir. 1997):

Facial chal fficien: im or defense, such
as a motion to dismiss based on fallure to state a claim for relief, should . . .
be resolved before discovery begins. Such a dispute always presents a

purely legal question; there are non issues of fact because the allegations
contained in the pleading are presumed to be true . . . . Discovery imposes
several costs on the litigant from whom discovery is sought. These burdens
include the time spent searching for an compiling relevant documents, the
time, expense and aggravation of preparing for and attending depositions,
the costs of copying and shipping documents, and the attorneys' fees
generated . . . .

i nonmeri i fore di

begun, unnecessary ggsxs to the litigants . . . can be avoided. Conversely,

delaying ruling on a motion to dismiss . . untll after the parties compete
discovery encourages abusive discovery and, if the court ultimately

dismisses the claim, mpgsgﬁ_ugm_c_e_s_sa_ry_o_sjg For these reasons, anx

laim that w nlarce fi

should be eliminated before the dlsggygxx siagg, f possible,. .. Thus w hﬁn
faced with a motion to dismiss a claim . . ., the . . . court should rule on the

ntering discov I i ible.

12.  The circumstances presented in this proceeding compel such a stay. Duke leaves
the Commission with only the obligation to follow the law as announced by the Supreme Court
and dismiss OGC’s application. In such a circumstance the need to avoid unnecessary discovery,
and the associated burdens on the party opposing the proceeding, is obvious. Indeed, in these
circumstances because all discovery and related activities (such as preparing and filing
testimony) are unnecessary, by definition they "unduly enlarge the scope of discovery" and

should be stayed. Chudasama, supra, at 1368.

STP#518364.01



Conclusion
For the reasons set forth above, FPC respectfully submits that this Commisston is without
Jurisdiction or power to entertain the application for a determination of need filed by OGC, and
that OGC’s application must be summarily dismissed and this docket closed. Moreover, pending
dismissal of the application, FPC respectfully requests that the Prehearing Officer immediately
stay all further activities in this docket.
Respectfully submitted,

FLORIDA POWER CORPORATION

P

JAMES A. McGEE / GARY L/SASSO

Senior Counsel . Florida Bar No. 622575
FLORIDA POWER CORPORATION ' JILL H. BOWMAN

P.O. Box 14042 Florida Bar No. 057304

St. Petersburg, Florida 33733 Carlton, Fields, Ward,
Telephone: (727) 820-5184 Emmanuel, Smith & Cutler, P.A.
Facsimile: (727) 820-5519 Post Office Box 2861

St. Petersburg, FL. 33731
Telephone: (727) 821-7000
Telecopier: (727) 822-3768
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ERTIF

ICE

I HEREBY CERTIFY that a true and correct copy of the foregoing FLORIDA POWER
CORPORATION’S NOTICE OF SUPPLEMENTAL AUTHORITY, SUGGESTION OF LACK
OF JURISDICTION, SUPPLEMENTAL MOTION TO DISMISS FOR LACK OF SUBJECT
MATTER JURISDICTION, AND MOTION FOR IMMEDIATE STAY PENDING
DISMISSAL has been furnished by facsimile and U.S. Mail to Robert Scheffel Wright and John
Moyle as counsel of record for Okeechobee Generating Company, L.L.C. and via U.S. Mail to
all other counsel and parties of record as listed on this 2} day of April, 2000.

V(2
Attormey
COUNSEL OF RECORD:
Robert Scheffel Wright John Moyle
John T. LaVia Moyle Flanigan, Katz, et al.
Landers & Parsons, P.A. The Perkins House
310 West College Avenue 118 N. Gadsden Street

Tallahassee, FL 32301

Phone: (850) 681-0311

Fax: (850)224-5595

Attorneys for Okeechobee Generating
Company, L.L.C.

Sanford L. Hartman

Okeechobee Generating Company, L.L.C.

PG&E Generating Company
7500 Old Georgetown Road
Bethesda, MD 20814

Phone: (301) 280-6800

Fax:

Sean J. Finnerty

PG&E Generating Company
One Bowdoin Squaren Road
Boston, MA 02114-2910

STP#518364 01

Tallahassee, FL 32301

Phone: (850) 681-3828

Fax: (850) 681-8788

Attorneys for Okeechobee Generating
Company, L.L.C.

Matthew M. Childs

Charles A. Guyton

Steel Hector

215 South Monroe Street, Ste. 601
Tallahassee, FL 32301-1804

Telephone: (850) 222-2300

Fax: (850) 222-7510

Attorneys for Florida Power & Light Company

Regional Planning Council #07
Douglas Leonard

P.O. Drawer 2089

Bartow, FL 33830

Phone: (941) 534-7130

Fax: (941) 534-7138



Michelle Hershel

Post Office Box 590

Tallahassee, FL 32302

Phone: (850) 877-6166

Fax: (850) 656-5485

Attorney for Florida Electric Cooperative
Assoc.

Department of Environmental Protection
Scott Goorland

2600 Blairstone Road

Tallahassee, FL 32399-2400

Phone: (850) 487-0472

Kenneth Hoffman/john Ellis
Rutledge Law Firm

Post Office Box 551

Tallahassee, FL 32302-0551
Phone: (850) 681-6788

Fax: (850) 681-6515

Attorneys for City of Tallahassee

Florida Industrial Cogeneration Association
c/o Richard Zambo, Esq.

598 Sw Hidden River Avenue

Palm City, FL 34990

Phone: (561) 220-9163

Fax: (561)220-9402

Legal Environmental Assistance
Foundation, Inc.

Gail Kamaras/Debra Swin

1114 Thomasville Road, Ste. E

Tallahassee, FL 32303

Phone: (850) 681-2591

Fax: (850) 224-1275

D. Bruce May

Holland & Knight LLP

315 South Calhoun Street, Ste. 600 (32301)
P.O. Drawer 810

Tallahassee, FL 32301

Phone: (850) 224-7000

Fax: (850) 224-8832
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Paul Darst

Department of Community Affairs
Division of Local Resource Planning
2740 Centerview Drive

Tallahassee, FL 32399-2100

Phone: (850) 488-8466

Fax: (850)921-0781

Myron Rollins

Black & Veatch

Post Office Box 8405
Kansas City, MO 64114
Phone: (913) 458-7432
Fax: (913) 458-2934

James Beasley/Lee Willis

Ausley Law Firm

Post Office Box 391

Tallahassee, FL 32302

Phone: (850) 224-9115

Fax: (850) 222-7560

Attorneys for Tampa Electric Company

Florida Power & Light Company (Miami)
William G. Walker, III

9250 W. Flagler Street

Miami, FL 33174

Phone: (305) 552-4327

Fax: (305) 552-3660

Harry W. Long, Jr.
Tampa Energy, Inc.
Post Office Box 111
Tampa, FL 33601-0111
Phone: (813)228-1702
Fax: (813) 228-1328



sSupreme Court of Florida

Nos. SC95444; SC95445; SC95446

TAMPA ELECTRIC CO.; FLORIDA POWER CORP.;
and FLORIDA POWER & LIGHT CQ.,
Appellants,

Vs.

JOE GARCIA, et al., as the FLORIDA PUBLIC SERVICE COMMISSION;
UTILITIES COMMISSION, CITY OF NEW SMYRNA BEACH; and
DUKE ENERGY NEW SMYRNA BEACH POWER CO.,LTD.,LLP.,

Appellees.
[April 20, 2000]
PER CURIAM.
These consolidated cases are before the Court on appeal from an order of
the Public Service Commission (PSC or Commission). We have jurisdiction. Art.
V, § 3(b)(2), Fla. Const. The issue presented concerns the statutory authority of

the PSC to grant a determination of need under the Florida Electrical Power Plant

Siting Act (Siting Act)' and the Florida Energy Efficiency & Conservation Act

¢ 403.501-.518, Fla. Stat. (1997).




(FEECAY’ for an electric power company’s proposal to build and operate a
merchant plant in Volusia County.> We reverse the order of the PSC for the
reasons stated herein.

The construction of any new electrical power generating plant with a
capacity greater than seventy-five megawatts is required to be certified in accord
with the various requirements of the Siting Act in chapter 40}, Florida Statutes.”
As part of the process, an applicant seeks a determination of need from the PSC

for a proposed power plant. See § 403.519, Fla. Stat. (1997).> The PSC’s granting

28§ 366.80-.85, 403.519, Fla. Stat. (1997).

3The PSC defines “merchant plant” as a power plant with no rate base and no captive retail
customers.

“Section 403.506, Florida Statutes (1997), provides in relevant part:

(1) The provisions of this act shall apply to any electnical power plant as
defined herein, except that provisions of this act shall not apply to any electrical
power plant or steam generating plant of less than 75 megawatts in capacity or to
any substation to be constructed as part of an associated transmission line unless
the applicant has elected to apply for certification of such plant or substation
under this act.

3Section 403.519, Florida Statutes (1997), provides in relevant part:

On request by an applicant or on its own motion, the commission shall
begin a proceeding to determine the need for an electrical power plant subject to
the Florida Electrical Power Plant Siting Act. . .. The commission shall be the
sole forum for the determination of this matter, which accordingly shall not be
raised in any other forum or in the review of proceedings in such other forum. In
making its determination, the commission shall take into account the need for
electric system reliability and integrity, the need for adequate electricity at a
reasonable cost, and whether the proposed plant is the most cost-effective
alternattve available. The commission shall also expressly consider the

2-




of a determination of need for a proposed power plant creates a presumption of
public need. See § 403.519, Fla. Stat. (1997). This determination serves as the
PSC’s report required by section 403.507(2)(a)2, Florida Statutes (1997), as part
of the permitting procedure.

On August 19, 1998, the Utilities Commission of the City of New Smyma
Beach (New Smyrna), and Duke Energy New Smyrna Beach Power Co., Lid.
(Duke) filed in the PSC a joint petition for determination of need for the New
Smyrna Beach Power Project, a proposed natural gas fired combined cycle
generating plant with 514 megawatts of net capacity to be built and operated by
Duke in New Smyrna Beach. Duke is not presently subject to PSC regulation as a
public utility authorized to generate and sell electric power at retail rates to Florida
customers. Duke is a subsidiary of an investor-owned utility based in North
Carolina. As a company offering electrical power for sale at wholesale rates,
Duke is subject to the regulatory jurisdiction of the Federal Energy Regulatory
Commission (FERC) and is classified as an exempt wholesale generator (EWG).6

New Smyrna is a Florida municipal electric utility that directly serves retail

conservation measures taken by or reasonably available to the applicant or its
members which might mitigate the need for the proposed plant and other matters
within its jurisdiction which it deems relevant.

6See 15 U.S.C. § 79z-5a (1994).




customers.” In the present petition for determination of need, Duke proposed to
build a 514-megawatt plant, with thirty megawatts of that capacity and associated
energy committed to be sold to New Smyrna and the remaining megawatts
uncommitted and intended to be made available for sale at competitive wholesale
rates to utilities that directly serve retail customers.

Prior to filing the present joint petition, Duke and New Smyma entered into
an agreement requiring Duke to finance, design, build, own, and operate the plant
and to sell to New Smyrna thirty megawatts of Duke's proposed plant's capacity at
a discount wholesale rate. New Smyrna agreed to provide the site for the plant, a
wastewater treatment facility, water, and tax reductions. New Smyrna intends to
sell to its retail customers the energy it has committed to purchase from Duke.
The agreement also provides that Duke will make available for sale the remaining
484 megawatts of power in the competitive wholesale electrical power market
primarily, but not exclusively, for ultimate use in Florida.

The seven intervenors as to the petition included present appellants Tampa
Electric Co. (Tampa Electric), Florida Power Corp. (FPC), and Florida Power &
Light Co. (FP&L). After a hearing in December 1998, three members of the

Commission voted to deny motions to dismiss by FPC and FP&L and voted to

New Smyma is regulated by the PSC pursuant to section 366.04(2), Florida Statutes (1997).

-4-



grant the joint petition. In re Joint Petition for Determination of Need, No. PSC-

99-0535-FOF-EM (March 22, 1999) (Order). Commissioner Clark dissented,
concluding that Duke was not a proper applicant. Commissioner Jacobs concurred
and dissented, stating that he believed Duke was a proper applicant but that Duke
had not proven its proposed plant to be the most cost-effective option.

In this appeal, appellants are public utilities that are regu_lated and
authorized by the PSC to generate and sell electrical power to users of the power
in Florida. Appellants designate themselves as Florida retail utilities. Appellants
contend that section 403.519, Florida Statutes, from 1ts initial adoption in 1980
through subsequent legislative changes and up to the present date, does not
authorize the PSC to grant a determination of need to an entity other than a Florida
retail utility regulated by the PSC whose petition is based upon a specified
demonstrated need of Florda retail utilities for serving Florida power customers.

Appellants point out that the recent national movement toward the
construction of power plants intended to generate power to be sold in competitive
wholesale markets stems from recent federal legislative initiatives. This

movement began with the Public Utilities Regulatory Policies Act of 1978



(PURPA).® Subsequent relevant federal legislation includes the Energy Policy Act
of 1992.° which exempts certain wholesale generators from some regulatory
requirements. Another milestone is a FERC order issued in 1996 which affects
power distribution.'® Appellants note that these federal initiatives occurred
subsequent to the Legislature’s enactment of the Siting Act of 1973. Appellants
also emphasize that the Legislature has not amended section 403.519 to authorize
the PSC to grant a determination of need for a power plant in Florida that would
generate power intended to be sold in the competitive wholesale market which is
developing as a result of these federal legisiative and regulatory changes. |
Appellants contend that Duke is not an authorized applicant under section
403.519 because Duke is not a Florida retail utility. Appellants contend that
joining with New Smymna, which is a proper applicant, does not cure the fact that

Duke 1s not a proper applicant in view of the commitment to New Smyrna of just

8Pub. L. No. 95-617, 92 Stat. 3117 (1978) (codified as amended at 16 U.S.C. §§ 2601-2645
(1994)). See also Jeffrey D. Watkiss & Douglas W. Smith, The Energy Policy Act of 1992-A
Watershed for Competition in the Wholesale Power Market, 10 Yale J. on Reg. 447 (1993).

°Pub. L. 102-486, 106 Stat. 2776 (1992) (amending the Federal Power Act, codified at 16
U.S.C. §§ 791a-825u (1994)).

"Promoting  Wholesale Competition Through Open Access Non-Discriminatory
Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and
Transmitting Utilities, Order No. 888,61 Fed. Reg. 21,540 (1996), [Regs. Preambies Jan. 1991-June
1996] F.E.R.C. Stats. and Regs. 31,036, clarified, 76 F.E.R.C. 61,009 & 76 F.E.R.C. 61,347 (1996)
(known as Order 888).
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thirty megawatts of the 514-megawatt capacity of the plant.!" Appellants contend
that the proposed plant is not authorized by section 403.519 because all but the
thirty megawatts that New Smyrna has agreed to buy is uncommitted. Therefore,
there is no demonstrated specific need committed to Florida customers who are
intended to be served by this proposed plant.

In support of their position, appellants cite PSC orders in proceedings that
led to this Court’s decisions in Nassau Power Corp. v. Beard, 601 So. 2d 1175
(Fla. 1992) (Nassau I}, and Nassau Power Corp. v. Deason, 641 So. 2d 396 (Fla.

1994) (Nassau II) (collectively, the Nassau cases).

In the proceedings below, the five members of the PSC were divided in their
conclusions as to the decision to grant the determination of need. The three-
member majority’s rationale is presented by the PSC as an appellee in this Court.
In the PSC order at issue here, the PSC majority finds that Duke and New Smyrna
are proper applicants pursuant to the Siting Act, FEECA, and the Florida
Administrative Code. Order at 18-29. The majority construes section 403.519 as
requiring, pursuant to section 403.503(4), Florida Statutes (1997), that an

applicant may be any “electric utility.” Id, at 19. Utilities are defined in section

MNew Smyma’s committed power purchase could be satisfied by a power plant that is
exempt from obtaining a determination of need because a plant with a capacity of less than seventy-

five megawatts is exempt from the need determination requirement. § 403.506, Fla. Stat. (1997).

7.



403.503(13), Florida Statutes (1997), as “regulated electric companies.” Id. The
majority finds that Duke is a regulated electric company pursuant to federal
regulatory statutes because the statutes do not expressly provide that “regulated
electric companies” are to be state-regulated. Id. at 20. The majority finds that
even though Duke is not a Florida retail utility, it is a regulated electric company
subject to federal regulation and certain other Florida regulati_on. Id. at 19, 22-24,
The majority also finds that a determination of need properly could be based upon
the projected needs of utilities throughout peninsular Florida rather than
committed megawatt needs of specific retail utilities. Id. at 53-54. The majority

finds the Nassau cases not to be on point here because those cases concerned a

wholly different issue. Id. at 29-32. In the Nassau cases, the PSC was asked to

determine the need and standing of qualified facilities under PURPA, the federal
law regulating cogenerators. The PSC points out that it specifically limited its
decision to the facts of those qualified-facilities cases. Id. at 32.

In her dissenting opinion, Commissioner Clark construes the Siting Act and
FEECA to mean that a proper applicant under section 403.519 is defined for
purposes of FEECA, of which section 403.519 is a part, as “any person or entity of
whatever form which provides electricity or natural gas at retail to the public.”

Order at 58 (quoting Ch. 80-65, § 5 at 214, Laws of Fla.) (alteration in original).

-8-




She conciudes that a utility’s sale of electrical power must be a retail sale in order

for that utility to be subject to PSC regulatory authority. Id. at 66. She notes that

“wholesale sales are a matter within the sphere of federal regulation.” Id.

Commissioner Clark cites this Court’s Nassau cases in support of her
interpretation of the term “applicant” in section 403.519. Id. at 68. She finds
those cases to be relevant in that this Court’s rationale focused on the types of
entities enumerated in section 403.503, Florida Statutes, and “concluded that the
common denominator present in each was an obligation to serve customers.” Id.
at 68. Thus, “the need to be examined under section 403.519, Florida Statutes,
was a need resulting from the duty to serve those customers.” Id. Commissioner
Clark concludes her dissenting opinion by stating:
Qur task 1n this case was to decide what the law is, not what it

ought to be. In my view, the law is clear that Duke New Smyrna is

not a proper applicant under section 403.519, Florida Statutes, and

the petition must be dismissed. We should, however, move forward

with our workshop so that we can make recommendations to the

Legislature as to what the law ought to be.
Order at 71. In his dissenting opinion, Commissioner Jacobs agrees with the
majority that Duke is a proper applicant but finds that Duke and New Smyrna

“failed to provide the weight of evidence required to depart from the

Commission’s long-standing policy of relying on its own cost effectiveness



analysis of a proposed plant.” Order at 74.

In this Court, Duke and New Smyrna, who are joint appellees with the PSC,
argue that a need determination as part of the permitting process for the proposed
Duke plant does fall within the parameters of section 403.519. They argue that the
primary determinant as to Duke’s applicant status is whether Duke is a regulated
utility. The appellees maintain that Duke qualifies as a regulated utility because it
is regulated under federal regulatory procedures, and if Duke receives permits to

operate its proposed plant in Florida, the plant’s operation will be regulated in part

by the PSC. Duke and New Smyrna maintain that the Nassau cases were decided
in the context of need for power demonstrated by cogenerators and that those
cases do not apply here. The appellees also rely upon the fact that Duke has filed
a joint application with New Smyma.

New Smyrna additionally presents two constitutional arguments and argues
that prohibiting Duke from applying directly for a need determination would
violate the dormant Commerce Clause of the United States Constitution because
such action would unconstitutionally discriminate against out-of-state commerce
and burden interstate commerce. New Smyrna also argues that any state
requirement that Duke first obtain a contract with a retail utility to build the

project is preempted by the federal Energy Policy Act of 1992, which mandates a
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robust competitive wholesale market.
We conclude that this case is resolved on the threshold legal issue of
whether the PSC exceeded its statutory authority in granting the present

determination of need. As we stated in United Telephone Co. of Florida v. Public

Service Commission, 496 So. 2d 116 (Fla. 1986):

We note preliminarily that ‘orders of the Commission come
before this Court clothed with the statutory presumption that they
have been made within the Commission's jurisdiction and powers,
and that they are reasonable and just and such as ought to have been
made.” Genera] Telephone Co. v. Carter, 115 So. 2d 554, 556
(Fla.1959) (footnote omitted). See also Citizens v. Public Service
Commission, 448 So. 2d 1024, 1026 (Fla. 1984).

Such deference, however, cannot be accorded when the
commission exceeds its authority. At the threshold, we must establish
the grant of legislative authority to act since the commission denves
its power solely from the legislature. See Florida Bridge Co. v.
Bevis, 363 So. 2d 799, 802 (Fla. 1978). As we said in Radio
Telephone Communications, Inc. v. Southeastern Telephone Co., 170
S0.2d 577, 582 (Fla.1965):

[O]f course, the orders of the Flonda Commission
come to this eourt with a presumption of regularity, Sec.
364.20, Fla. Stat., F.S.A. But we cannot apply such
presumption to support the exercise of jurisdiction where
none has been granted by the Legislature. If thereis a
reasonable doubt as to the lawful existence of a
particular power that is being exercised, the further
exercise of the power should be arrested.

496 So.2d at 118.

The precise question we consider here is:
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Does section 403.519, Florida Statutes, authorize the granting of a
determination of need upon an application for a proposed power plant
for which the owner and operator is not a Florida retail utility
regulated by the PSC and for which only thirty megawatts of the
plant’s 514-megawatt capacity have been commutted by contract to be
sold to a Florida retail utility regulated by the PSC?

While we recognize that the PSC is correct in pointing out that the Nassau

cases were decided upon different facts and were intended to resolve different
issues, we conclude that our analysis of the Siting Act, articulated in those

decisions, is applicable to the present case. In Nassau II, we stated:

In Nassau Power Corp. v, Beard, 601 So. 2d 1175, 1176-77
(Fla.1992), we recently explained:

The Siting Act was passed by the legislature in 1973 for
the purpose of minimizing the adverse impact of power
plants on the environment. See § 403.502, Fla. Stat.
(1989). That Act establishes a site certification process
that requires the PSC to determine the need for any
proposed power plants, including cogenerators, based on
the criteria set forth in section 403.519, Florida Statutes
(1989). Section 403.519 requires the PSC to make
specific findings for each electric generating facility
proposed in Florida, as to (1) electric system reliability
and integrnty, (2) the need to provide adequate electricity
at a reasonable cost; (3) whether the proposed facility is
the most cost-effective alternative available for
supplying electricity; and (4) conservation measures
reasonably available to mitigate the need for the plant.

(Footnote omitted). . . .

Only an “applicant” can request a determination of need under
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section 403.519. Section 403.503(4), Florida Statutes (1991), defines
the term “applicant” as “any electric utility which applies for
certification pursuant to the provisions of this act.” An “electric
utility,” as used 1n the Act,

means cities and towns, counties, public utility districts,
regulated electric companies, electric cooperatives, and
joint operating agencies, or combinations thereof,
engaged in, or authorized to engage in, the business of
generating, transmitting, or distributing electric energy.

Sec. 403.503(13), Fla. Stat. (1991). The Commission determined that
because non-utility generators are not included in this definition,
Nassau is not a proper applicant under section 403.519. The
Commission reasoned that a need determination proceeding is
designed to examine the need resulting from an electric utility's duty
to serve customers. Non-utility generators, such as Nassau, have no
similar need because they are not required to serve customers.

The Commission's interpretation of section 403.519 also
comports with this Court's decision in Nassau Power Corp. v. Beard.
In that decision, we rejected Nassau's argument that “the Siting Act
does not require the PSC to determine need on a utility-specific
basis.” 601 So. 2d at 1178 n.9. Rather, we agreed with the
Commuission that the need to be determined under section 403.519 is
“the need of the entity uitimately consuming the power,” in this case
FPL. Id.

641 So. 2d at 397, 398-99 (footnote omitted). Based upon our Nassau analysis of
the Siting Act, we conclude that the granting of the determination of need on the
basis of the present application does exceed the PSC’s present authority. A
determination of need 1s presently available only to an applicant that has

demonstrated that a utility or utilities serving retail customers has specific
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committed need for all of the electrical power to be generated at a proposed plant.
Our decision is founded upon our continuing recognition that the regulation
of the generation and sale of power in Florida resides in the legislative branch of
government.'? The PSC, successor to the Florida Railroad and Public Utilities
Commission, is an arm of the legislative branch in that the Commission obtains all
of its authority from legislation.”® Originally, the Legislahue.did not include
among the PSC’s responsibilities the authority to approve the siting of new power
plants but left such authority to local government entities. In 1973, the Legislature
enacted the Florida Electrical Power Plant Siting Act,' to preempt local
government action and to consolidate approval of most state agencies into a single
license. Within that law was a requirement that each utility submit a ten-year site
plan estimating the utility’s power generating needs and the general location of its
power plants." In enacting the Siting Act, the Legislature recognized a need for

statewide perspective in selecting sites for power plants because of the “significant

'2We find the historical context offered by Commissioner Clark in her dissenting opinion to
be helpful. Order at 64-71. The record also contains a relevant discussion by FPC counsel Gary L.
Sasso before the PSC in proceedings below. Record on Appeal, Vol. I of Hearing Transcript at 21-
50.

138 350.001, Fla. Stat. (1997).
4Ch. 73-33, § 1 at 73, Laws of Fla.
'*Ch.73-33, § 1 at 76 (codified at § 403.505, Fla. Stat. (Supp. 1974)).
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impact upon the welfare of the population, the location and growth of industry and
the use of the natural resources of the state.” See Ch. 73-33, § 1 at 73, Laws of
Fla. At that time, the role of the PSC was to prepare a “report and
recommendation as to the present and future needs for electrical generating
capacity in the area to be served by the proposed site.” Id, at 77.

In 1980, as part of the Florida Energy Efficiency and Conservation Act
(FEECA), the Legislature changed the PSC’s requirement of a “report and
recommendation” to “a proceeding to determine the need for an electrical power
plant subject to the Florida Electrical Power Plant Siting Act.” Ch. 80-65, § 5, at
214, Laws of Fla. (codified at section 366.86, Fla. Stat. (1981)). By this statutory
revision, the PSC was directed to review the regulated utilities’ proposed new
plants, taking into account the need for system reliability and integrity, the need
for adequate reasonable-cost electricity and whether a proposed plant was the most
cost-effective alternative available. See Ch. 80-65, § 5 at 217, Laws of Fla. The
need determinatiop provision at issue in this case was originally codified at section
366.86, Florida Statutes (1981), which was part of FEECA. The same provision is
now at section 403.519 but continues to be listed within FEECA, even though it is
codified immediately following the Siting Act.

The term *utility” was expressly defined for purposes of FEECA, including
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section 403.519, as “any person or entity of whatever form which provides
electricity or natural gas at retail to the public.” Ch. 80-65, § 5 at 214, Laws of
Fla. Section 366.82(1), Florida Statutes (1997), provides: “For the purposes of ss.
366.80- 366.85 [FEECA], and 403.519, ‘utility’ means any person or entity of
whatever form which provides electricity or natural gas at retail to the public.” In
1990, statutory revisions included an amendment that changed the term “utility” to
“applicant” in the first sentence of section 403.519.'°

Our reading of this statutory history leads us to continue to conclude that
the present statutory scheme was intended to place the PSC’s determination of
need within the regulatory framework allowing Florida regulated utilities to
propose new power plants to provide electrical service to their Florida customers
at retail rates. This need determination, pursuant to section 403.519, contemplates
the PSC’s express consideration of the statutory factors based upon demonstrated
specified needs of these Florida customers. The need determination is part of the
process that the Legislature intended by its plain language to balance “the pressing
need for increased power generation facilities” with the necessity that the state

ensure through available and reasonable methods that the location

and operation of electrical power plants will produce minimal adverse
effects on human health, the environment, the ecology of the land and

'°Ch. 90-331, § 24, at 2698, Laws of Fla.
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its wildlife, and the ecology of state waters and their aquatic life.
§ 403.502, Fla. Stat. (1997).

Accordingly, we find that the statutory scheme embodied in the Siting Act
and FEECA was not intended to authorize the determination of need for a
proposed power plant output that is not fully committed to use by Florida
customers who purchase electrical power at retail rates. Rathc?r, we find that the
Legislature must enact express statutory criteria if it intends such authonty for the
PSC. Pursuant only to such legislative action will the PSC be authorized to
consider the advent of the competitive market in wholesale power promoted by
recent federal initiatives. Such statutory criteria are necessary if the Florida
regulatory procedures are intended to cover this evolution in the electric power
industry."” The projected need of unspecified utilities throughout peninsular
Florida is not among the authorized statutory criteria for determining whether to
grant a determination of need pursuant to section 403.519, Florida Statutes.
Moreover, we agree with appellants that the fact of Duke’s joining with New

Smyrna in this arrangement for a thirty-megawatt commitment does not transform

YOur conclusion is consistent with the conclusion of the North Carolina Utilities
Commission, which dismissed a similar petition by an independent power producer that proposed
a merchant plant in North Carolina that was opposed by Duke Power Company. The Commission’s
order was affirmed. Empire Power Co. v. Duke Power Co., 437 S.E. 2d 540 (N.C. Ct. App. 1993).
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the application into one that complies with the Siting Act and FEECA.

We find no merit in the constitutional arguments advanced by New Smyrna.
As to any alleged preemption or interference with interstate commerce, we find
that power-plant siting and need determination are areas that Congress has
expressly left to the states.'®

Accordingly, we reverse the order of the PSC on the basts that the granting
of the determination of need exceeds the PSC’s authority pursuant to section
403.519, Florida Statutes (1997).

It 1s so ordered.
HARDING, C.J., and SHAW, WELLS, PARIENTE, LEWIS and QUINCE, JJ.,
concur.

ANSTEAD, J., dissents with an opinion.

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND
IF FILED, DETERMINED.

ANSTEAD, J., dissenting.
I cannot concur in the majority’s conclusion that the Florida Legislature has

clearly prohibited the proposed action of the Commission. Indeed, it appears to

" The Energy Policy Act of 1992, Pub. L.. 102-486, Title VI, Subtitle C, State and Local
Authorities, section 731, provides:

Nothing in this title or in any amendment made by this title shall be
construed as affecting or intending to affect, or in any way to interfere with, the
authonty of any State or local government relating to environmental protection or
the siting of facilities.
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me that the prohibition is based upon a strained and artificial construction of
various provisions of the legislative scheme that have little bearing on the 1ssue
before us today. In fact, even under the strained construction of the majority the

issue would be not whether the petitioning utilities were proper applicants, but

whether the capacity required should be permitted.

I am especially concerned with the majority’s conclusion that it will not find
Commisston authority to act absent “express statutory criteria” for the specific
circumstances presented here. Clearly, the Commission was created to regulate
utilities seeking to operate in Florida. In my view that is precisely what the

Commission is doing here.

Three Consolidated Appeals from the Public Service Commission

Harry W. Long. Jr., pro hac vice, Tampa, Florida, and Lee L. Willis and James D.
Beasley of Ausley & McMullen, Tallahassee, Florida, for Tampa Electric Company;
Gary L. Sasso, Sylvia H. Walbolt, Robert Pass and Joseph H. Lang, Jr. of Carlton,
Fields, Ward, Emmanuel, Smith & Cutler, P.A., St. Petersburg, Florida, and James A.
McGee and Jeff Froeschle, Senior Counsels, St. Petersburg, Florida, for Florida
Power Corporation; Matthew W. Childs and Charles A. Guyton of Steel, Hector &
Davis, Tallahassee, Florida, and Alvin B. Davis, Thomas R. Julin, Edward M. Mullins
and Sandra K. Wolkov of Steel, Hector & Davis, Miami, Florida, for Florida Power
and Light Company,

Appellants

-19-




Robert D. Vandiver, General Counsel and Richard C. Bellak, Associate General
Counsel, Tallahassee, Florida, for the Florida Public Service Commission; Robert
Scheffel Wright and John T. LaVia, III of Landers & Parsons, P.A., and Alan C.
Sundberg, c/o Landers & Parsons, P.A., Tallahassee, and Steven G. Gey and Mark
Seidenfeld, pro hac vice, Florida State University College of Law, Tallahassee,
Florida, for Utilities Commussion, City of New Smyrna Beach, Florida; Stephen H.
Grimes, D. Bruce May, Karen D. Walker and Susan L. Kelsey of Holland & Knight,
Tallahassee, Florida, Daniel S. Pearson of Holland & Knight, Miami, Florida, and
Brent C. Bailey, pro se, Vice President and General Counsel, Houston, Texas, for
Duke Energy New Smyrna Beach Power Co., Ltd., LLP; and Jon C. Moyle, Jr. and
Robert J. Sniffen of Moyle, Flanigan, Katz, Kolins, Raymond & Sheehan, P.A.,
Tallahassee, Florida, for PG&E Generating (f’k/a/ U.S. Generating Company),

Appellees

-20-




