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MCI WORLDCOM’S COMMENTS 
CONCERNING STAFF’S INITIAL PROPOSAL 

MCI WorldCom, Inc. (“MCI WorldCom”) submits these comments in response to 

Staffs Initial Proposal conceming an Operations Support Systems Performance 

Assessment Plan, 

INTRODUCTION 

MCI WorldCom agrees with Staff that the development of a performance 

assessment plan is “vitally important to opening the local telecommunications market and 

ensuring nondiscriminatory access to LEC services and facilities.” Staff is on the right 

track in recommending that a performance assessment plan be developed through a series 

of collaborative workshops that builds on work that has been done in other jurisdictions. 

This approach is the best way to address the complex issues involved in establishing 

performance metrics, performance standards and an appropriate remedy structure 

Although MCI WorldCom agrees with Staffs general approach, MCI WorldCom 

proposes certain modifications to the Staffs Initial Proposal. MCI WorldCom 

recommends that the Proposal be modified to (i) recommend that a self-executing 

remedies plan be adopted, and include discussion of the structure and levels of self- 

executing remedies in the workshops; (ii) note additional metrics that should be 
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considered during the workshops; and (iii) address interim performance measures that 

should be adopted with respect to GTE and Sprint. Each of these issues is discussed 

below. 

PROPOSED MODIFICATIONS 

A. Self-Executing Remedies 

Staffs Initial Proposal recognizes that penalties for noncompliance are 

appropriate, and that the Commission has authority to assess penalties. Staff also states 

that severity and frequency of noncompliance should be taken into account in 

determining the remedy to be applied. Staff stops short, however, of recommending that 

a self-executing remedy plan be adopted. Instead, Staff encourages ILECs to develop 

and implement voluntary self-enforcement programs, and states that Commission penalty 

assessments will be made on a quarterly basis, if necessary. MCI WorldCom respectfully 

requests that Staffs Initial Proposal be changed to recommend that a self-executing 

remedies plan be adopted, and to include in the workshop discussions the issue of what 

self-executing remedies the Commission should require. 

Consideration of what remedies to impose, if any, on a quarterly basis would 

require the expenditure of substantial time and resources by the Commission and parties 

and would leave uncertain what remedies would be required for discriminatory conduct. 

Self-executing remedies are necessary to ensure swift and certain consequences that 

would give ILECs appropriate incentives to provide nondiscriminatory treatment to 

ALECs. Without self-executing remedies, discrimination would go undeterred for long 

periods, which could put some ALECs out of business or damage their reputations 

severely before any remedies were paid. A quarterly review plan would not leave 
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ALECs in a much better position than was described by the Department of Justice in its 

Louisiana I1 Evaluation: 

We find no evidence in the record that BellSouth has committed itself in 
any significant way to specific levels of performance or to any 
enforcement provisions to remedy inadequate performance. Rather, it 
appears that, as a general matter, CLECs who feel that BellSouth’s 
performance is inadequate would need to file complaints with the [state] 
PSC and then, in the course of the resulting regulatory proceedings, 
establish the appropriate level of performance, whether BellSouth had 
failed to meet that performance level, and finally, establish the remedy. To 
be most effective in preventing backsliding, such issues should be 
resolved in advance, either in contracts between BellSouth and its 
competitors or through regulatory proceedings. 

Evaluation of the United States Department of Justice at 39, filed in In re Application of 

BellSouth Corporation Pursuant to Section 271 of the Communications Act of 1934, as 

amended, to Provide In-Region, InterLATA Services in Louisiana, CC Docket No. 97- 

231. 

Likewise, the FCC noted in its Bell Atlantic 271 Order that “[ilt is important that 

these [remedy] plans are designed to function automatically without imposing 

administrative and regulatory burdens on competitors.” In re Application of Bell Atlantic 

New York for Authorization Under Section 271 of the Communications Act to Provide 

In-Region, InterLATA Service in New York, CC Docket No. 99-295, Memorandum 

Opinion and Order, 7 12 (rel. Dec. 22, 1999). The FCC also stated: 

In this instance, we believe that the enforcement mechanisms developed in 
New York will be effective in practice. We base this predictive judgment 
on the fact that the plan has the following important characteristics: 

Potential liability that provides a meaningful and 
significant incentive to comply with the designated 
performance standards; 
Clearly-articulated, pre-determined measures and 
standards, which encompass a comprehensive range of 
carrier-to-carrier performance; 
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. A reasonable structure that is designed to detect and 
sanction poor performance when it occurs; 
A self-executing mechanism thai does not leave the door 
open unreasonably to litigation and appeal; and . Reasonable assurances that the reported data is accurate. 

Id. 7 433 (emphasis added). 

Encouraging ILECs to adopt voluntary self-executing remedies plans will not 

resolve the remedies issue. ILECs have no incentive to volunteer for a remedies plan 

with substantial consequences for discriminatory performance. The Commission can be 

assured that if it directs ILECs to “go out and pick their switches,” the ILECs will retum 

with twigs. The only way an adequate remedies plan can be achieved is through the 

active intervention of the Commission. In New York, for instance, the commission 

adopted a modified version of Bell Atlantic’s plan after receiving ALEC comments in 

informal discussions and a formal rulemaking proceeding. 

This Commission has ample authority to require self-executing remedies. In 

Pennsylvania, for example, Bell Atlantic contended that the Commission lacked the 

authority to adopt remedies. The Pennsylvania Commission strongly disagreed, finding 

that it had the authority under federal and state law. With respect to federal law, the 

Pennsylvania Commission stated: “The Commission has oversight authority to ensure 

that ILECs, including BA-PA, provide nondiscriminatory access to their OSS pursuant to 

Section 251. This Commission’s implementation of performance measures and standards 

is a legitimate exercise of the Commission’s authority to ensure that BA-PA fulfills its 

Section 251 obligations.” Joint Petition ofNEXTLINK of Pennsylvania, Inc. et al. for an 

Order Establishing a Formal Investigation of Performance Standards, Remedies, and 
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Operations Support Systems Testing for Bell Atlantic-Pennsylvania, Inc., Docket No. P- 

00991643, Opinion and Order (Dec. 31, 1999). The Commission further stated: 

Our authority to establish performance measures, standards, and self- 
executing remedies is based on authority delegated to us by TA-96. 
If an ILEC such as BA-PA chooses not to accept Commission- 
implemented performance measures, standards, and remedies by it 
[sic] own volition, this Commission has the authority to direct 
performance measures, standards, and remedies as regulatory 
requirements pursuant to section 271. 

Id 

Just this month, the Tennessee Regulatory Authority (“TRA”) reached a similar 

conclusion. In moving (among other things) to adopt enforcement mechanisms in the 

ITC DeltaCom arbitration, Director Greer explained at length why the TRA had the 

authority to do so. He noted that (i) BellSouth tariffs approved by the TRA contain self- 

effectuating performance measures and guarantees; (ii) the Department of Justice has 

concluded that the issue of performance guarantees should be resolved through contracts 

or regulatory proceedings; (iii) numerous courts have held that public service 

commissions may impose performance guarantees in interconnection agreements’; and 

(iv) the Telecommunications Act of 1996 requires the TRA to arbitrate those issues 

brought before it. In re Petition for Arbitration of ITC DeltaCom Commnications, Inc. 

with BellSouth Telecommunications, Inc. Pursuant to the Telecommunications Act of 

1996, Docket No. 99-00430, Transcript at 7, 10-11 (April 4, 2000). (A copy of the 

Transcript is attached as Exhibit A.) As Director Greer stated, “[tlhe Act, the FCC, and 

the DOJ have concluded that state commissions have the authority where the parties have 

not agreed to the terms of agreement to impose enforcement mechanisms as a vehicle to 

‘See,  e.g., U S  West Communicafiom, Inc, v. TCG Oregon, 31 F. Supp.2d 828 (D. Ore. 1998). 
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ensure that the telecommunications market is irreversibly open to competition in 

accordance with congress’s intent.” Transcript at 11-12. The TRA approved the motion 

unanimously. 

Although the decision was issued in an arbitration proceeding, a public service 

commission’s authority to require self-executing remedies is not limited to that context. 

As Director Greer stated: “Performance measures provide the necessary information to 

determine if BellSouth is complying with these requirements [of Section 251(c) of the 

Act], and enforcement mechanisms encourage BellSouth to meet the requirements of 

Section 251.” Transcript at 14. He continued: “I find the Arbitrators should adopt 

performance measures with standards and benchmarks and enforcement mechanisms. 

These measurement mechanisms should remain in effect until this Authority conducts a 

generic proceeding to adopt permanent performance measurements with standards and 

enforcement mechanisms applicable to all CLECs.” Id The Tennessee and 

Pennsylvania decisions demonstrate that this Commission has authority under Sections 

251 and 252 of the Act to require self-executing remedies. Such remedies may be 

required in arbitration proceedings or in a generic docket such as this one. 

The Michigan Public Service Commission recently has taken an approach similar 

to what MCI WorldCom is proposing here. The Michigan Commission initially declined 

to order self-executing remedies, but stated that such remedies could be voluntarily 

negotiated. In re Ameritech Michigan‘s Submission on Performance Measures, 

Reporting, and Benchmarks Pursuant to October 2, 1998 Order in Case No. U-11654. 

Case No. U-11830, Opinion and Order, p. 15 ( May 27, 1999). Earlier this year, the 

Michigan Commission changed course, entering an order directing Ameritech-Michigan 
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to commence a collaborative process With commission staff and ALECs that includes the 

issue of self-executing remedies. The Commission stated: 

The collaborative process should be used to develop specific performance 
assurance measures, including a self-effectuating system to prevent 
backsliding. Ameritech Michigan’s performance enforcement plan shall 
include the key elements discussed in the December 22, 1999 order in CC 
Docket No. 99-295, FCC 99-404 involving Bell Atlantic’s Section 271 
order. In particular, the performance enhancement plan shall include 
provisions for Ameritech Michigan to make self-executing performance 
payments in the event its performance does not meet standards. 

In the Mutter, on the Commission’s Own Motion, to Consider Ameritech-Michigan’s 

Compliance with the Competitive Checklisr in Section 271 of the Federal 

Telecommunicarions Act of1996, Case No. U-12320, Order, p. 5 (Feb. 9,2000). 

In short, self-executing remedies will be critical to local market entry in Florida, 

and the Commission has the authority to impose them. Staff should recommend that self- 

executing remedies be adopted, and the structure of such remedies should be one of the 

key issues addressed during the upcoming workshops. 

B. Additional Measures 

MCI WorldCom respectfully submits that the following metrics, in addition to 

those identified in the Staffs Initial Proposal, should be included in the workshop 

discussions: 

b Percent and Timeliness of Firm Order Confirmations, Rejections 

b 

b 

Percent Provisioned Orders Not Completed in Provisioning System 

Percent Missing Orders Resubmitted at the ILEC’s Request But Rejected 
As Duplicates 

Percent BST Response to Requests for Inbound ILEC-to-ALEC Trunks 
Received in X Days 

Mean Time to Respond to Requests for Inbound ILEC-to-ALEC Trunks 

b 

b 



a Percent Requests for Inbound ILEC-to-ALEC Trunks Denied 

Other new metrics also may be required as ALEC business experience develops. MCI 

WorldCom therefore recommends that discussion of additional metrics not be foreclosed 

during the workshops. 

C. GTE and Sprint 

MCI WorldCom agrees that this proceeding can best be handled by developing a 

performance assessment plan for BellSouth before moving on to develop plans for GTE 

and Sprint, as recommended by Staff. MCI recommends, however, that interim measures 

be adopted for GTE and Sprint so that measures will be in place while the BellSouth 

phase of the proceeding is moving forward. In North Carolina, GTE, Sprint and ALECs 

were able to agree on such interim performance measures based on GTE's and Sprint's 

national measurement plans. Little effort would be required to reach a similar agreement 

' inFlorida. 

CONCLUSION 

StafPs Initial Proposal is on the right track toward addressing performance 

measurement issues. MCI WorldCom respectfully requests that the Proposal be modified 

along the lines proposed above so that it fulfills more completely its stated objectives. 
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RESPECTFULLY SUBMITTED t h i s d y d a y  of April, 2000. - Donna Canzano McNulty 
MCI WorldCom, Inc. 
325 John Knox Road 
The Atrium, Suite 105 
Tallahassee, FL 32303 
(850) 422-1254 

Dulaney L. O'Roark I11 
MCI WorldCom, Inc. 
Six Concourse Parkway 
Suite 3200 
Atlanta, Georgia 30328 
(770) 284-5498 

Attorneys for MCI WorldCom, Inc. 

9 



CERTIFICATE OF SERVICE 
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28th day of April, 2000. 

Marsha Rule Carolyn Marek 
AT&T Time Warner Telecom of Florida, L.P. 
101 North Monroe St. Suite 700 233  Bramerton Court 
Tallahassee, FL 32301  Franklin, TN 37069 

Nancy B. White 
c/o Nancy H. Sims 
BellSouth Telecommunications, 
Inc. 
1 5 0  S.  Monroe St./ Suite 400 
Tallahassee, F1 32301  

Michael A. Gross 
Florida Cable Telecommunications 
Asso., Inc. 
310 N. Monroe Street 
Tallahassee, FL 32301  

Tim Vaccaro 
Division of Legal Services 
Public Service Commission 
2540  Shumard Oak Blvd. 
Tallahassee, FL 32399 

Susan Masterton/Charles Rehwinkel 
Sprint Communications 
Limited Partnership 
P.O. BOX 2214 
MC: FLTLH00107 
Tallahassee, FL 32316-2214 

Company 

Kimberly Caswell 
GTE Florida Incorporated 
P.O. Box 110, FLTC0007 
Tampa, FL 33601  

Scott Sapperstein 
Intermedia Communications, Inc. 
3625  Queen Palm Drive 
Tampa, FL 33619-1309 

Nanette Edwards/BrianMusselwhite 
ITC" Deltacom 
4092 S. Memorial Parkway 
Huntsville, AL 35802 

Peter Dunbar/Karen Camechis 
Pennington Law Firm 
P.O.  Box 10095 
Tallahassee, FL 32302-2095 

Wayne Stavanja/Mark Buechele 
Supra Telecom 
1 3 1 1  Executive Center Drive, 
Suite 200 
Tallahassee, FL 32301  

139639.1 



ATTACHMENT A 



Page 1 

THE TENNESSEE REGULATORY AUTHORITY 

3 
4 

) 

) 

IN RE: 
5 

PETITION FOR ARBITRATION OF ITC ) Docket No. 

BELLSOUTH TELECOMMUNICATIONS, INC. ) 

7 PURSUANT TO THE TELECOMMUNICATIONS ) 

) ACT OF 1996 
8 
9 

6 DELTACOM COMMUNICATIONS, INC. WITH ) 99-00430 

10 
11 
12 

TRANSCRIPT OF THE PROCEEDINGS 
Tuesday, April 4, 2000 

13 
14 

APPEARANCES: 
15 

For ITC DeltaCom: Mr. H. LaDon Baltimore 
16 Mr. Christopher J. Rozycki 
17 For BellSouth: Mr. Bennett Ross 
18 
19 
20 
21 
22 
23 
24 
25 Reported By: 

Christina Meza, RPR, CCR 
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Page 2 
I (The aforementioned cause came on to 
2 be heard on Tuesday, April 4,2000, beginning at 
3 approximately 900 a.m., before Chairman Melvin Malone, 
4 Director Lynn Greer, and Director Sara Kyle, when the 
5 fallowing proceedings were had, to-wit:) 
6 
7 
8 
9 
10 

CHAIRMAN MALONE: Call to order the 
hearing in Docket No. 99-00430, pettiton for 
arbitration aflTC DeltaCom, Inc., with BellSouth 
Telecommunications, Inc., pursuant to the 

I I Telecommunications Act of 1996. 
12 Previously the parties have Submitted 
13 to the Authority that they had resolved several of the 
14 issues in dispute. The Authority at its last  statu^ 
15 conference on this matter decided not 10 issue 
16 deliberations on the outstanding issuer but to permit 
17 the parties further time to negotiate. The parties 
18 have subsequently notified the Authority that not only 
19 could they not reach agreement on the remaining 
20 outstanding issues, but whatever preliminary weemen1 
21 they had on the other issue$ fell through. 
22 
23 none afthe issues in this matter has settled, i s  that 
24 correct? Mutually so? 
25 

As I understand it from the parties, 

MR. ROSS: Mr. Chairman, Bennett Ross 

Page 3 
, I on behalf of BellSouth. 

2 
3 issues have mutually settled. I believe we're getting 
4 some conflicting signals as to where we are in the 
5 actual settlement process. Mr. Rozycki - 
6 CHAIRMAN MALONE: That's immaterial. 
7 
8 concerned, none Of the issues have been settled. 
9 CHAIRMAN MALONE: Mr Baltimore? 
10 MR. BALTIMORE: It's the complete set 
I I of issues we have -. we're ready for a decision on 
I 2  those. None of them have settled. 
13 
14 come forward and identify yourself and whom you 
I S  represent for the record and make your statement. 
16 MR. BALTIMORE. For the record, ht 
17 Don Baltimore, local coun~el for ITC DeltaCam, and with 
I 8  me is MT. Chris Rozycki of ITC DeltaCom. 
19 CHAIRMAN MALONE And your statement 
20 with respect to the settlement of any issues? 
21 MR. ROZYCKI We have worked quite a 
22 bit towards seltling all these issues. We have - 
23 CHAIRMAN MALONE. Are any of the 
24 issues settled? 
25 MR. ROZYCKI: Are any of the issues 

According to DeltaCom, none of the 

MR. ROSS As far as DeltaCom is 

CHAIRMAN MALONE. Would you please 
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I settled7 
CHAIRMAN MALONE. rm confused. 

22 DIRECTOR GREER: None. 
23 CHAIRMAN MALONE: Director Kyle? 
24 DLRECTOR KYLE: Huh& None. 
25 CHAIRMAN MALONE: The first issue in 

NASHVILLE CC 

Page 5 
I this case i s  Issue I(A). Should BellSouth be required 
2 to comply with performance measures and guarantees for 
3 preordering, ordering, resale, and unbundled network 
4 elements, provisioning, maintenance, interim number 
5 portability and local number portability, collocation, 
6 coordinated conversions, and the bona fide request 
7 processes BS ret forth fully in Attachment 10 of the 
8 Exhibit A to this petition? 
9 
IO like to m&e Some comments, and they are not 
I I necessarily brief, and then present a motion. 
I 2  
I 3  DeltaCom'r request of performance measures and 
14 enforcement mechanisms. One, BellSouth recognizes 
I 5  competitive and financial incentives by deterring entry 
16 of competitive carriers: two, BellSouth is in control 
17 ofthe telecommunications network; and three, requiring 
18 CLECs to seek remedies through a complaint process will 
19 thwart competition. 
20 
21 performance measures and guarantees BellSouth is 
22 unlikely to provide service 10 CLECs in the Same manner 
23 that it provides to itself, and that if BellSouth is 
24 granted 271 approval, antibacksliding meaJum must be 
25 in place to ensure the quality of sewice to CLECs. 

DIRECTOR GREER Mr. Chairman, I would 

DeltaCom sets forth three reasons far 

DeltaCom also argues that without 

Page 6 
I DeltaCom points out that because the telecommunicatiom 
2 indunlly IS currently transitioning to competition 
3 these measurements are necessary. 
4 Concerning the enforcement mechanisms, 
5 although the Tier TWO and Tier Three dollar amounts are 
6 significant, DeltaCom maintains they are justified 
7 because of BellSouth's market dominance. DeltaCom 
8 attempts to dispel BellSouth's aceus8tion that Tiers 
9 Two and Three provide DellaCom with a windfall by 

I O  recommending that BellSouth pay those amounts to the 
I 1  state. 
12 
13 authority Io order the use of monetan, enforcement 
14 mechanisms and award damages for poor performance 
I S  DeltaCom bases its assenion on: One, the 
16 Telecommunications Act of 1996 and the authority 
17 provided therein to those who arbitrate interconnection 
18 terms according to the 1996 Act; number two, 
19 BellSouth's existing tariffs that were approved by this 
20 Authority and contain late payment penalties and 
21 interest; and, three, BellSouth currently offers 
22 unconditional satisfaction guarantees, performance 
23 guarantees, and service inrtallation guarantees in its 
24 access and retail tariffs. 
25 Additionally, DeltaCom references 

DeltaCom asserts that the TRA has 

Page 7 
I BellSouth's 271 application in Louisisna and the FCC's 
2 recowition of the Louisiana Commission for taking 
3 steps to develop performance measurements. DeltaCOm 
4 addresser Tennessee law on the maner by stating that 
5 any Tennessee law that would prevent the TRA from 
6 awarding damages i s  inapplicable in this context for 
7 two reasons. First, the TRA is charged with 
8 implementing federal law i n  this docket. Second, 
9 DeltaCom is not arking for damages but merely 

10 self-effectuating performance guarantees that would 
I I compel BellSouth to waive charges or pay penalties to 
12 the Slate when it  fails to perfom. BellSouth cited no 
13 authority to the contrary. 
14 
15 BellSouth ta<iffs approved by the Authority Contain 
16 self-effectuating performance measures and guarantees. 
I 7  Funher, DeltaCom states that if the TRA has the 
I 8  authority to approve monetary enforcement mechanisms 
19 applicable to BellSouth's retail customers, then the 
20 TRA has the Authority to approve monetary enforcement 
21 mechanisms applicable to BellSoutYs wholesale 

23 DeltaCam states that the service 
24 quality measurements, that is the SQMr, as proposed by 
25 BellSouth are inadequate and not acceptable to all 

As DellaCom points out, current 

22 operations. 
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I CLECs. Specifically, DeltaCom complains that the SQMs 
2 do not include bona fide request and coordmated 
3 conversions, bath ofwhieh are extremely imponant to 
4 DeltaCam. 
5 Additionally, DeltaCom states that 
6 substantial portions of the BellSouth SQMs are st i l l  
7 under development. Nonetheless, DeltaCom suggests that 
8 the TRA could combine the proposals of BellSouth and 
9 itself. For example, the TRA could assure that the SQM 
10 measurement and benchmarks are proper, add to the SQMs 
I I the new measurements included in the DeltaCom proposal 
12 and adopt the guarantees proposed by DeltaCom. 
13 BellSouth proposes the SQMs as 
14 attached to the direct testimony ofDavid Coon. 
I5  BellSouth contends that they are sufficient for the 
16 CLEC industry, including DeltlCom. Additionally, 
17 BellSouth states that the SQMs as presented are 
I 8  continually being revised based on the requirements of 
19 the CLEC industry. 
20 According to BellSouth, DeltaCom's 
21 proposed performance guarantees are unnecessary and 
22 Section 251 ofthe Act does not require such 
23 guarantees. BellSouth also argues that these penalties 
24 or liquidated damages are not appropriate for 
25 arbimtion and that the TRA lacks statutory authority 
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I to adopt liquidated damages. In lieu of h proposed 
2 monetary enforcement mechanisms. BellSouth points to 
3 state law and federal -excuse me .. points 10 state 
4 law and state and federal commission procedures as 
5 being adequate to address any breach ofcontract. 
6 BellSouth states that it i s  aware of 
7 its obligation under the Act to provide 
8 nondiscnminatory access to CLECr, but that additional 
9 incentives, such as monetary enforcement mechanisms, 
10 are unnecessary. Nonetheless, as BellSouth witness 
1 I Dr. Taylor stated, with evenything held cmstant, the 
12 h a t  ofa fine for noncompliance is an incentive for 
13 a company to comply? 
14 BellSouth states that the 
I 5  self-effectuating performance measures it filed with 
16 the FCC were proposed solely to address the concerns of 
17 the FCC regarding Seetion 271 approval. That is. the 
18 concern of h e  FCC should be addressed in there 
19 self-effectuating measures. not those of DeltaCom. 
20 BellSouth also claims that the filing with the FCC i s  
21 just a draR and, therefore, cmnd be placed before 
22 this Authority for consideration. BellSouth also 
23 argues that these measures should become effective at 
24 the same time BellSouth is  given 271 approval. 
25 In evaluating BellSouth's arguments 

Page 10 
1 against the Autharityb potential imposition of 
2 enforcement mechanisms. it is impor" IO consider the 
3 requirements of the Act. BellSouth contends that 
4 DeltaCom's proposal on this issue calls for monetary 
5 enforcement mechanisms that are unenforceable under 
6 federal or state law and the Authority does not have 
7 the power to impose penalties in arbilmtion. 
8 Nonetheless, the Act requires the Authority to 
9 arbitrate any issue set forth in the position and in 
IO the response, according to Section 252(bX4j(A). 
11 The Depament oflwtice has spoken 
I 2  on this issue and concluded that to be most effective 
13 in preventing backsliding, such issues guarantees and 
I4  future performance -- guarantees of future performance 
I 5  should be resolved in advance either in ~ o n m e t ~  
16 between BellSouth, its competitors, or through 
17 regulatory proceedings, and that was stated in the 
18 evaluation of the United States DepaRment oflustice 
19 Second Application hy BellSouth Corporation for 
20 provision of in-region interLATA sewices in Louisiana 
21 CC Docket No. 98.121, dated August 19, 1998, on page 
22 34. This language implies that in the absence of 
23 voluntary action on the pan of BellSouth, the slate 
24 commission should establish guidelines to ensure future 
25 performance. 

NASHVILLE C( 
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I 
2 commissions may impose performance guarantees in 
3 interconnection agreements. In one such case in us 
4 West Cammunications, Incorporated versus TCG Oregon, 
5 the Caun evaluated liquidated damages provision 
6 included in an interconnection agreement between TCG 
7 and US West. The Coun stated that, quote, Although 
8 the Act does not expressly provide for such damages, 
9 neither does it categorically preclude such provisions 
10 in an interconnection agreement so long as they are 
I 1  reasonable and justified under the circumstances, close 
12 quote. I t  IS instructive and imponant to note that 
13 the Oregon commission used a last best offer in 
14 establishing the performance standards and liquidated 
I5 damages provisions in this case. 
16 
I 7  have presented the enforcement mechanisms issucs for 
I 8  arbitration by the Authority 
19 
20 Section 252(c)(l) ofthe Act, the Authority may resolve 
21 those issues brought before it and impose conditions on 
22 the parties so long as the Authority's actions are 
23 just, reasonable, and nondiscriminatory. The Act, the 
24 FCC, and the DO1 have concluded that slate commissions 
25 have the authority where the parties have not agreed to 

Numerous coults have held that state 

In this case BellSouth and DeltaCom 

Pursuant to Sections 252(bX4XAj and 
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I the t m s  of agreement to impose enforcement mechanisms 
2 as a vehicle to ensure that the telecommunications 
3 market is  irreversibly open to competition in 
4 accordance with congress's intent. 

Section 251 requires that the 5 
6 provisions and interconnection agreements addressing 
7 rates, terms and conditions must be just, reasonable, 
8 and nondiscnminatory. In concluding that the 
9 Authority may impose enforcement mechanisms under the 
10 federal law, the Authority must apply a reasonableness 
1 I standard to evaluate the performance guarantees 
I 2  proposed by DeltaCom. Thus, under federal law and 
13 state law the Authorily may impose enforcement 
14 mechanisms so long as such mechanisms satisfy the 
I 5  standards of being just, reasonable, and 
16 nondiscriminatory as required by the Act. 
17 
18 BellSouth receives 271 approval there will be no 
19 incentive for BellSouth to provide services in a 
20 competitively neutral manner. In this docket BellSouth 
21 noted that as a prelude to its 271 application it has 
22 filed and continues to update voluntmy 
23 self-effectuating enforcement measures -- that's 
24 VSEEMs -- with the FCC. There measures include the 
25 exact action being measured, the methodology for 

DeltaCom arguer convincingly that once 
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1 testing, whether the CLEC has received inferior 
2 service, and the remedy procedure. All measurements 
3 are to be provided to CLECs monthly. Not every 
4 measurement, however, contains a specific benchmark. 
5 
6 and Tier Two enforcement mechanisms. Tier One i s  
7 referred to as liquidated damages and is  payable to the 
8 CLEC upon BellSOuthS noncompliance with the 
9 measurement. Tier Two is  based on an aggregate of a11 

I O  CLEC data and is  an assessment paid to the state 
1 I regulatory agency or its designee when BellSouth fails 
12 to meet a performance standard for three consecutive 
13 months in a qmner. 
14 
I5  far Tier One and Tier Two payments for the entire 
16 BellSouth region of 120 million with a Tennessee cap of 
17 13 million. BellSouth will csl~ulate all msasuremedr 
I 8  using BellSouth-generated data. Although the 
19 BellSouth .- although BellSouth and others may not 
20 agree on the specifics of performance measurer and 
21 guarantees, i t  is  evident from BellSouth submissions of 
22 VSEEMr to the FCC that BellSouth, the FCC, and even 
23 DeltaCom agree on the general concept that performance 
24 measures and guarantees are necessary. 
25 

Included with the VSEEMs are Tier One 

Finally, VSEEMs contain an annual cap 

Section 251(c) afthe Act places 
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1 additional obligations on incumbent local carrien. 
2 These obligations include: One, interconnection that 
3 i s  at least in quality to that provided by the local 
4 exchange carrier to itselfor any subsidiary affiliate; 
5 number No, the duty to provide unbundled access in a 
6 nondiscriminatory manner: three, the duty to offer 
7 nondiscriminatory resale; and, four, the duty to 
8 provide collocation on a nondiscriminatory basis. 
9 Performance meawes provide the 

I O  necessary information to determine if BellSouth is  
I I amplying with these requirements, and enforcement 
I2  mechanisms encourage BellSouth to meet the requirements 
13 ofSection251. 
14 Based on the proceeding, I find the 
IS Arbinaton should adopt perfomance measures with 
16 standards and benchmarks and enforcement mechanisms. 
17 These measurement mechanisms should remain in effect 
I 8  until this Authority conducu a generic proceeding to 
19 adopt permanent performance measurements with standards 
20 and enforcement mechanisms applicable to all CLECs. 
21 Additionally, the data used to 
22 calculate performance measurements should he reponed 
23 on a Tennessee basis to reflect BellSouth’s performance 
24 in this state. While the SQMs ofsellSouth are not 
25 100 percent complete, the methods ofcollecting data 
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I and measuring is  complete for many of the measurements 
2 lfthe Authonty adapts the proposed 
3 SQMs, the lead time for implementation should be 
4 Shorter than if new measurements are adopted which have 
5 to be developed fmm scratch. I t  should not take any 
6 longer to implement those measurements and the SQM 
7 noted under development than it would to take -. to 
8 implement another type of measurement in the Texas 

I O  I find that the format of BellSouth’s 
I I proposal to the FCC i s  appropriate for use in the 
12 interconnection agreement resulting from this 
13 arbitration. I funher find that the repons and 
14 underlying data used to prepare the repons should be 
I 5  made available to DeltaCom. During the hearing in bath 
16 DeltaCom and ICG, there was no evidence presented 
17 regarding a method ofdata collection or for not using 
I 8  BellSouth data. Thus. I find that BellSouth data 
19 should be used for all measurements and calculations 
20 and that performance repor& he made available to the 
21 CLEC through an electronic medium on a monthly basis. 
22 Although BellSouth proposes the 
23 adoption of SQMs, they provide no evidence 
24 demonstrating that services are or will be provided in 
25 the same manner or at the same quality that BellSouth 

9 plan 
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I provides to itself. That is  because the SQMs lack a 
2 standard or benchmark with enforcement mechanisms. 
3 Even though BellSouWr VSEEMs propose several testing 
4 methodologies for this purpose, specific teru are not 
5 related to specific performance measures. 
6 
7 is  no way to deermine when enforcement measuru should 
8 apply. Without enforcement mechanisms, there i s  no 
9 incentive for BellSouth to meet the standard or 

10 benchmark and to provide nondiscriminatory access. 
II BellSouth’s adoption of performance 
12 mea~ures and guarantees in an interconnection agreement 
13 i s  certainly a step towards ensuring that BellSouth 
14 opens the 1-1 market to telecommunications providers 
15 in B competitively neutral manner. Nonetheless, this 
16 step may fall short of what this Authorily would accept 
17 prior to BellSouth receiving 271 approval. 
18  As BellSouth arguer, performance 
19 measures should be applied consistently between all 
20 CLECs. Thus, prior to obtamng 271 approval, 
21 BellSouth should have in place a performance 
22 measurement plan on which a11 interested CLECr have had 
23 an opportunity for comment. Ultmtately th is  Authority 
24 should adopt a set of performance mearums with 
25 enforcement mechanisms that are applicable to all 

Without B standard or benchmark, there 
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I CLECs. 
2 
3 a stsndard and/or a benchmark may occur through no 
4 fault of BellSouth. Therefore, I find that a procedure 
5 by which BellSouth may request that this Authority 
6 Waive an enforcement mechanism i s  needed. Establishing 
7 this procedure in the interconnection agreement will 
8 eliminate confusion in the future should BellSouth seek 
9 such a waiver. 

10 
1 I clear that BellSouth did not feel that either the Texas 
I2  plan northe VSEEMs that BellSouth is  proposing to the 
13 FCC were appropriate far use in the interconnection 
14 agreement between BellSouth and DeltaCom. During the 
IS hearing, I implored Mr. Vamer to present to the 
I 6  Authority something that would be acceptable to 
I 7  BellSouth. He plainly stated that no plan involving 
I 8  enforcement mechanisms would be acceptable to BellSouth 
19 without 271 approval. 
20 
2 I negotiate on this point, but there was no positive 
22 response. Therefore, in my motion that follows I have 
23 crated a plan that I believe to be just, reasonable, 
24 and nondiscriminatory, as required by federal law 
25 

Finally, failure by BellSouth to meet 

During the hearing Mr. Vamer made it 

I funher implored Mr. V m e r  to 

I have a copy ofthe formal motion. I 
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I want to give it to each of my Directon so you can 
2 follow with it. I will give a copy to the E O U ~  
3 reporter. 
4 Based on the record and my comments, I 
5 mow that the ArhiUators: 
6 (A) Rule Ulat performance measurements 
7 with standards andior benchmarks and enfmcemem 
8 mechanisms will he adopted hy the Arbitrators in this 
9 proceeding. Additionally, these should be treated 8s 

10 proxy measurements and enforcement mechanisms. Should 
I 1 this Authority adopt generic measurements and 
12 enforcement mechanisms in another proceeding, those 
13 will replace the proxies adopted in this proceeding. 
14 
I 5  associated definitions and business rules for the 
16 purpose of measurement along with the following 
17 additions, deletions, and revisions. For the following 
18 additions. the definitions and business rules 
19 associated with the Texas plan measurement should be 
20 adopted. 
21 
22 listed 30 of them, and you may want to take a few 
23 minutes to look at them, as opposed to me reading each 
24 and every one of them as we go through, because this 
25 has been lengthy enough 8s it is  and doernt need to be 

(B) Adopt BellSouth’r SQMs with 

And on y o u  sheet you will see I have 
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1 dragged out any funher. But there are 30 additions 
2 that need to be covered. 
3 (The additiom as daeumented 
4 are as follows:) 
5 (I) Remove the SQM on firm order 
6 confirmation timeliness; 
7 (2) Add percent firm order 
8 confirmation returned within specified time (Texas Plan 
9 Measurement NO. 5); 

10 (3) Add percent mechanized rejecu 
I I returned within one hour of receipt of reject in LASR 
12 (Texas Plan Measurement No. IO): 
13 (4) Add percent of accurate and 
14 complete formatted mechanized bills (Texas Plan 
I 5  Measurement No. 15); 
16 (5) Add billing completeness (Texas 
17 Plan Measurement No. 17); 
18 (6) Add unbillsble usage (Texas Plan 
19 Measurement No. 20); 
20 (7) Add percent bury in the local 
21 service center (LSC) (Texas Plan Measurement No. 23); 
22 (8) Add percent busy in the lwd 
23 operations center ( L E )  (Texas Plan Measurement 
7.4 No. 26). 
25 (9) Add percent inSBllations 

RT REPORTERS 
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I completed within industry guidelines far LNP with loop 
2 (Texas Plan Measurement No. 56.1); 
3 
4 loop makeup information (Texas Plan Measurement 
5 NO. 57). 

( I O )  Add average response time for 

6 
7 speed ofanswer (Texas Plan Measurement No. 80); 
8 
9 answer (Texas Plan Measurement No R7b 

(I I )  Add directory assistance avverage 

(12) Add operator Services speed of 
~ ~~~~~~~.~ ..._,, 

10 
I I dates within industryguidelines (Texas Plan 
I 2  Measurement No. 91); 
13 
14 service providerreleases the subscription priorto the 
I5 expiration ofthe second nine-hour (TZ) timer (Texas 
16 Plan Measurement No. 92); 
17 (15) Add percentage ofcustomer 
18 account restructured prior to LNP due date (Texas Plan 
19 Measurement NO. 93): 
20 (16) Add percentage premature 
21 disconnects for LNP orders (Texas Plan Measurement 
22 No. 96); 
23 
24 process a request (Texas Plan Measurement No. 106); 
25 

(13) Add percentage ofLNP only due 

(14) Add percentage of time the old 

(17) Add average days required to 

(I 8) Add cageless collocation to the 
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I level of disaggregation on BSTs SQM 
2 "collocatiodaverage response time"; 
3 
4 level of disaggregation on BST's SQM 
5 "collaeatiodaverage arrangement time"; 
6 
7 level of disaggregation on BSTs SQM 
8 "colloeatiodpereent of due dates missed, 
9 (21) Add percentage of updates 
10 completed into the DA database within 72 hours far 
I 1  facility-based CLECs (Texas Plan Measurement No. I IO),  
I 2  (22) Add average update interval for 
13 DA database for facility-based CLECr (Texas Plan 
14 Measurement No. I I I); 
15 
16 accuracy for manual updates (Texas Plan Measurement 
17 No. 112); 
I 8  
19 discomecls (ewrdinated cutovers) (Texas Plan 
20 Measurement NO. 114); 
21 (25) Add percentage of missed 
22 mechanized M P  conversions (Tenas Plan Measurement 
23 No. 116); 
24 
25 tested prior to the LERG effective date (Texas Plan 

(19) Add cageless collocation to the 

120) Add cageless collocation to the 

(23) Add percentage DA database 

(24) Add percentage of premature 

(26) Add percent NXXs loaded and 
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. . . . -. . . . ,. 
2 
3 loading and testing (Texas Plan Measurement No. 118); 
4 
5 Plan MeasurementNo 119): 

(27) Add average delay days for NXX 

(28) Add mean lime to repair (Texas 
~ ~ ~ ~ ~ , .  ~~ 

6 (29) Add percentage ofrequests 
7 processed within 30 business days (Texas Plan 
8 Meamremen1 No. 120); and 
9 

10 for authorized BFRshpecial requests within X (IO, 30. 
I I 90) days (Texas Plan Measurement No. 121). 
12 (Discussion of motion 
13 resumes.) 
14 (C) Require 811 measurements at the 
I 5  state level, meaning the Tennessee level. 
16 (D) Require BellSouth lo provide a 
17 reasonable Commitment date for when the measurements 
18 will be available for the SQMs where i t  is  noted that 
19 the level of disaggregation is  under development. 
20 Additionally. BellSouth should provide a reasonable 
2 I commitment date far when the additional measures listed 
22 above in (B)(Z) through (BI(30) will be available. 
23 (E) Approve the use of BellSouth data 
24 far all meawrements and calculatiom as in BellSouUlt 
25 proposal in the VSEEMs. The Arbitrators should order, 

130) Add percentage of quotes provided 
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1 "BellSouth will make performance reports available to 
2 DellaCom on a monthly basis. The reports will contain 
3 information collected in each performance category and 
4 will be available to DeltaCom through some  electron^ 
5 medium. BellSouth will also provide electronic access 
6 to the raw data underlymg the performance 
7 measurements." 
8 
9 party for the following five issues: 

la 
I I in providing DeltaCom with access to the performance 
I 2  repartand underlyingdata. 
13 (2) The process to be utilized to 
14 determine BellSouths compliance or noncompliance with 
I 5  the standard andlor benchmark. 
16 
I 7  each measurement. Stlndards must be Specific and 
18 measurable. Parity or retail analog should include the 
I 9  specific Service to which parity wil l  be measured or 
20 the retail analog companion. Additionally, a 
21 methodology should be provided for defining or 
22 calculating the performance standard andlor benchmark 
23 for each measure, such as the method contained in the 
24 voluntary self.effectuating enforcement mechanisms for 
25 each measure. 

(F) Order final best offers from each 

(I)The electronic medium to be used 

(3) Standards andlor benchmarks for 
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I (4) Enforcement mechanisms. These 
2 must be specific and should provide the number of 
3 Occurrences at which the enforcement mechanisms applies 
4 at the threshold and the specific enforcement mechanism 
5 once the threshold is  met. Enforcement mechanisms 
6 should be categorized by tiers structured similar IO 
7 those contained in BellSouthr VSEEMs and should 
8 include appropriate caps. 
9 ( 5 )  Circumstances which would warrant 

10 a waiver request from BellSouth and the time frame for 
I 1  submitting such a waiver request. 
12 DIRECTOR KYLE: Vote yes. 
13 
14 a few minutes break to see i f the  motion reconciles 
I 5  with my notes. 
16 
17 1O:W a.m.) 
18 CHAIRMAN MALONE I will make the 
19 result ofthe motion wanimouS. 
20 DIRECTOR GREER: Thank you. 
21 CHAIRMAN MALONE. The next issues, 
22 I S E U ~ I  2,2(A), 4, and 6(A), have k e n  combined as 
23 fallows: Pursuant to this definition should BellSouth 
24 be required to provide the following, and, if so, under 
25 what conditions and at what rates: One, Operational 

CHAIRMAN MALONE I would like to take 

(Recess taken at 9 4 1  till 
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1 suppan systems; two. UNES: and, three, unbundled loop 
2 using IDLC technology? 
3 It appears to me that each ofthese 
4 issues are issues that have been thoroughly presented 
5 by the parties m their testimony, but also are issues 
6 that have thoroughly been commented an and ruled upon 
7 by the Directors in other dockets. And so I think it's 
8 unnecessary to traverse the testimony here, and suftice 
9 it to say, that I think the rulings that the Directors 

10 have made previously on each ofthese three issues 
I 1  should be adopted here today. 
I2 And so I would move that the 
I3  Arbitrators adapt the underlying methodology and rates 
14 for operations support systems and unbundled network 
15 elements as ordered in Docket 97-01262. Until such 
16 time that the final rates are adopted in said docket, 
17 the existing proxy rater from the ATBcT-BellSouth 
18 arbitration should continue to be used. The final 
19 rates resulting from the permanent pdee docket should 
20 then be applied retroactively to the date ofthe new 
21 agreement resulting in a true up 
22 Finally, I think the Arbitrators 
23 should require BellSouth to provide IDLC to DeltaCOm in 
24 servine areas where IDLC is  available to BellSouth 
25 conris~eenl with the TRAP decision in Docket 97.01262 

RT REPORTERS 
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I DIRECTOR K Y L E  Vote yes. 
2 DIRECTOR GREER: I agree. 
3 CHAIRMAN MALONE. The next issue LS 
4 2(B)(ii). Until the FCC makes the decision regarding 
5 UNEs's and UNE combinations should BellSouth be 
6 required to continue providing those UNEs in 
7 combinations that it is  currently providing to ITC 
8 DeltaCom under the interconnection agreement previously 
9 approved by this Commission? 

10 Issue 2(BXiii)(a), should BellSouth 
I 1  be required to provide ITC Deltacam the following 
12 combinations: One, loop port combination; two, loop 
13 transpon UNE combinations; three, loop UNE connected 
14 to access transpons (b) Ifso, at what rates7 
15 
16 agreement of the parties and presented in such manner 
17 In the matrix and in the testimony. I would move that 
I 8  the Arbitraton adopt the resolution they reached in 
19 the ICG-BellSOuth-DeltaCOm Issue No. 4, which WBS the 
20 Same issue as i s  presented in these combined issues. 
21 DIRECTOR GREER I agree. 
22 DIRECTOR K Y L E  Vote yes. 
23 
24 Issue ) ( I ) ,  Should BellSouth be required to pay 
25 reciprocal compensation to ITC DeltaCom far all calls 

These issues have been combined by 

CHAIRMAN MALONE: The next issue, 
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I that are poperly routed over local trunks, including 
2 calls to information service providers? 
3 I would move that that -- this is  an 
4 issue that in several cases we've heard the testimony 
5 and we've heard the testimony of BellSouth on a number 
6 ofoccasions and including in this docket and the ICG 
7 Telecom docket, which were combined, likewise in the 
8 Time-Wamer arbitration. And so I would move that this 
9 issue be resolved here consistent with the manner in 
10 which it was resolved in the TimeWamer arbitration 
11 DIRECTORGREER I agree. 
12 DIRECTOR KYLE: Vote yes. 
13 CHAIRMAN MALONE The next issue i s  
14 3(2). What should be the rate for reciprocal 
I S  compensation per minute of use, and how should i t  be 
16 applied? 
17 Section 251(b)(5) ofthe'96Act 
18 states that all telecommunications carriers have the 
19 duly to establish reciprocal compensation arrangements 
20 for the transporting and termination of 
21 telecommunications. 
22 
23 Act specifically stipulates that for purposes of 
24 compliance an incumbent local exchange carrier -- 
25 compliance with 251(bXS) a smte commission shall not 

In addition, Seetion 252(dK2) of the 
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1 consider the terms and conditions for reciprocal 
2 compensation to be just and reasonable unless such 
3 terms contain both, one, provide for the mutual and 
4 recipmal recovery by each ca&r ofeost associated 
5 with the transpon and termination on each carrieh 
6 network facilities of calls that onginate on the 
7 network facilities ofthe other carrier, and, two, to 
8 determine such casu on the basis of a reasonable 
9 approximation of the additional cosu for terminating 
10 such calk  
l l  The FCC has acknowledged that 
12 regardless ofthe payment arrangement LECE incur costs 
13 when delivering traffic to an ISP that originates on 
14 another LEC's network. On the other hand. the FCC 
15 determined that states electing to set rates through a 
16 cost study must use the forward-looking economic 
I7 cost-based methadology to des1 with the reasonable 
I 8  approximation of the additional E O S ~ S .  

19 llve concluded that Mr. Vamer's 
20 testimony with respect to the manner in which DeltaCom 
21 approximated that cost i s  corre~t. I1 was not 
22 cast-based. as it had a declining scale, if you will. 
23 So I would move that the proxy rates set forth in the 
24 second and final order of arbitration awards in Docket 
25 No. 96-01 152 and 96-01271 pending final order in 
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I permanent prices Docket No. 97-01262 with true up 
2 retroactive to the effective date of the new agreement. 
3 
4 rates far reciprocal compensation based on the type of 
5 connection, those being end office switched reciprocal 
6 compensation rate and the tandem switch compensation 
7 rate. The end office reciprwal compensation rate 
8 would equal the sum ofthe rates for local end office 
9 switching and common transport. The tandem reciprocal 

10 compensation rate would equal the sum ofthe rates for 
I I a tandem switchingat the tandemcommon tmsport 
I2 between the tandem and the end office -- and end oEce 
13 switching. 
14 And let me State that on the record as 
I5 presented DeltaCom did not carry the burden in 
16 demonstrating that 11s network and the configuration of 
17 i ts network provided the tandem functions. Should 
I 8  DeltaCom be capable ofcarrying the burden on that 
19 particular point at B later time, it  may be appropriate 
20 for DeltaCom to also receive the tandem rate for 
21 reciprocal compensation when the tandem function i s  
22 utilized. 
23 
24 second your motion. 
25 

Secondly, that we adopt the two proxy 

DIRECTOR GREER: I agree. I will 

DIRECTOR K Y L E  Well, I" convinced 
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I that the state-of-the-an least-cost networks being 
2 installed by CLECs are capable of providing similar 
3 functianalitier and results to BellSouth tandem. Also 
4 I believe that DeltaCam intends on installing their 
5 Switch and serving the same geographical area as Bdrs 
6 tandem 
7 Therefore, consistent with the FCC 
8 local competition order, 1 would be in favor that 
9 DeltaCom be entitled to receive the tandem switching 

10 rate element as part oftheir reciprocal compensation 
I 1  rate This encourages state-of-the-art investment by 
I2 CLECs and promoting competition in Tennessee, and 
13 that's the message I want to rend for technology 
14 development and deployment That will be my position 
I S  on this case based on the record, experience, and 
16 public interest. 
17 CHAIRMAN MALONE: The next i s w e  is  
I 8  Issue 4(A). Should BellSouth provide cagelerr 
19 collocation to ITC DeltaCom 30 days afler a firm order 
20 i s  placed? 
21 
22 BellSouth commit to a 30-day turnaround for cageless 
23 collocation. While such a provisioning interval i s  
24 Significantly shorter than for walled or caged 
25 collocation, ITC DeltaCam contends that it is  

1TC DeltaCom has requested that 
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I reasonable. 
2 BellSwth on the other hand, contends 
3 that they are not required by the FCC's advanced 
4 services order to provide cageless collocation within 
5 30 days. BellSouth stated that because space 
6 preparation and network infrastructure work murt be 
7 completed regardless ofthe type of arrangements 
8 selected. the dates and intervals that i t  put forward 
9 were more than reasonable 

10 In order to meet the conditions ofthe 
11 Telecommunications Act of'96. incumbent LECs have the 
I2 duty to provide rates, terms, and conditions that are 
13 just and reasonable and nondiscriminatory for physical 
14 eollocati~n of equipment necessary for interconnection 
15 or access to unbundled network elements at the premises 
16 ofthe locsl exchange carrier. 
17 
I 8  record, it would appear that DeltsCom'r request for 30 
19 days may not be unreasonable. On the other hand, there 
20 are scenarios of which were -- some of which were 
21 presented at the hearing in which appeared at 90 days 
22 it may take some extraordinary action and may, in fact, 
23 be impossible. 
24 And based upon those issues, I think 
25 it appropriate for the parties to submit final best 

In some circumstances, based on the 
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1 offers recognizing the validity of both positions and 
2 that the beat way to resolve this i s  probably with a 
3 compromise or at least an acknowledgement on DellaCom's 
4 part that there are occasions where 30 days would be 
5 not enough time and a compromise on BellSouth's part 
6 that there are occasions in which provisions -- the 
7 provlsioningcan %cur within the 30 days a% requested. 
8 DIRECTOR KYLE: I" very well aware of 
9 what the FCC has stated regarding cageless and vely 

I O  much aware ofthe US Court's decision and the fact that 
I I Bell has already agreed to provide and that this 
12 particular issue is the t m e  factor at this time, and I 
13 am also in favor ofthe parties prowding final and 
14 best offer. 
15 DIRECTOR GREER: 1 agree with the 
16 Chairman's motion. 
17 CHAIRMAN MALONE. Issue 5, should the 
I 8  paities continue operating under existing local 
19 interconnection arrangements? 

DIRECTOR GREER BellSouth states that 
21 DeltaCom provided no real indication as to what it i s  
22 seeking by adding this issue in its position and failed 
23 to provide any proposed contract language in eonneetiw 
24 with this issue. 
25 Contrary to BellSouth claim, 
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I DeltaCam slates that this issue is  set fanh in 
2 Attachment 3 of DeltaCom's petition and that concerns 
3 regarding this issue are set forth in Exhibit B ofthe 
4 petition. DeltaCom. however, claims that it does not 
5 identify or elaborate on any specific coneern or issue. 
6 Instead DeltaCom only states that it generally proposes 
7 the interconnection language in the existing agreement 
8 as a soluti~n to lasue 5 and that Exhibit B lists the 
9 proposed language. 

10 
I I that there are 19 coneems referencing Issue 5. For 
12 each of the 19 concerns DeltaCom'r position varier, but 
13 in Ule majority DeltaCom wants the language as 
14 contained in the current interconnection agreement. 
I 5  
16 the ArbitratorS should rule on the concerns listed by 
17 Deltacam in Exhibit B because Some appear to be 
18 fundamental to completion of an interconnection 
19 agreement. The record, however, is  insufficient to 
20 formulate a sound reeommendation. I would like to move 
21 to order final best offers an each afthe 19 concerns 
22 listed for Issue 5 in Exhibit B of DeltaCom's petition 

Upon review of Exhibit B, it appears 

Therefore. I would like to move that 

I :i for arbimtion. 
DIRECTOR KYLE: 1 agree. Vote yes. 
CHAIRMAN MALONE Make it unanimous 
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' I  

2 recurring and nonrecurring rates and charger for one, 
3 two-wire ADSUHDSL compatible loops, (B) four-wire HDSL 

~ 4 compatible loops; (C) two-wire SLI loops; (0) two-wire 
5 SL2 Imps; or (E) two-wire SL2 loop order coordination 
6 for specified conversion time? 
7 Let me state -- let me not place my 
8 note, imo the record when reading the issue. On (BJ 
9 the issue as set forth by the parties actually says 

I O  four-wire ADSUHDSL compatible loops. 
II 
I2 probably more orderly to break them up into three 
13 categories: Recurring rates; nonrecurring rates for 
I 4  SLI and SL2 and order coordination with the specified 
I 5  conversion time; and ADSLHDSL nonrecurring rates. 
16 
17 recurring rates, DellaCom provides testimony and rates 
18 for nonrecurring rates only. Other than the joint 
19 matrix in which DeltaCom requests that rates be 
20 FCC-compliant TELRlC rates, there is  no record or 
21 evidence presented for recurring rates. 
22 
23 evidentiary record in this regard, I would move that 
24 the Arbitrators not establish recurring rates for 
25 two-wire ADSUHDSL compatible loops, four-wire HDSL 

Issue 6(BJ, What are the appropriate 

In addressing these issues, it's 

With respect lo the first grouping, 

Due to the inadequacy ofthe 
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I compatible loops, two-wire SLI loops, two-wire SL2 
2 loops, or two-wire SL2 loop order coordinatmn for 
3 specified conversion time with this proceeding. I 
4 would move that the Arbitrators adopt the proxy rates 
5 until the completion ofthe permanent price proceedings 
6 with a true up retroactive to the expiration of the 
7 current agreement or the beainnine of the new . -  
8 agreement, which are the Same. 

DIRECTOR GREER Second. 9 
I O  DIRECTOR KYLE: Vote yes. 
11  CHAIRMAN MALONE With respect to 
I2 nonrecurring rates for SLI, SL2, and order cobrdination 
I3 with a specified conversion time, DeltlCom presented 
14 nonrecurring rates for SLI, SL2, and order coordination 
15 for specified conversion time. DeltaCom contends that 
16 its proposed rates result from adjusting certain inputs 
17 in the BellSouth cost calculator. There is, however, 
18 upon my review, no detail provided to explain exactly 
19 how the inputs were adjusted by DeltaCom. 
20 Therefore, I would move with respect 
21 to the nonrecurring rates an SLI, SLZ, and order 
22 coordination with a specified conversion time that the 
23 Arbiuators adopt BellSouth's position and order that 
24 the nonrecurring rates in the current agreement be used 
25 with a true up retroactive to the expiration date o f  
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I the current agreement. 
2 DIRECTOR KYLE Vote yes. 
3 DIRECTORGREER: Yes. 
4 
5 final grouping, which would be the ADSUHDSL 
6 nonrecuning rates, it appears that the best 
7 presentation of B thorough examination of the issues 
8 here is, in fact, in the permanent prices docket. I 
9 think it would be not prudent to attempt to resolve 
IO this issue on the record in the DellaCom docket. 
II 
12 Arbitrators again adopt BellSouthls proposal that the 
13 nonrecurring rates in the current interconnection 
14 agreement be applied for twewire ADSL, two-wire HDSL, 
15 and four-wire HDSL until the Authority concludes the 
16 permanent prices docket with a me up reuoactive to 
17 the expiration date of the current agreement. 
18 DIRECTOR KYLE Vote yes. 
19 DIRECTOR GREER: I agree. 
20 CHAIRMAN MALONE: The next issue is  
21 Issue 6(B). What should be the appropriale recurring 
22 and nonrecurring charges for cageless and shared 
23 collwation in light of the recent FCC advance 
24 sewices Order Number FCC 99-48 issued March 31, 1999, 
25 in Docket NO. CC 98-147 

CHAIRMAN MALONE AS concerning the 

Therefore, I would move that the 
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I DIRECTOR GREER BellSouth's argument 
2 that the rates found in the current interconnection 
3 agreement should be used until the Authority issues a 
4 final order in the generic UNE cost proceeding is  
5 somewhat flawed in that neither the curtent agreement 
6 nor the generic W E  cost proceeding contains rater that 
7 exactly cover the definition of virtual collocation. 
8 The rates far physical collocation in either ofthe 
9 documents would have to be prorated somehow to be used 

10 for shared collocation. 
II 
12 using cageless collocation. and then until rates for 
13 cageless eollwation can be produced. the existing rate 
14 for virtual Collocation with adjustments to remove 
15 maintenance costs should be used for cageless 
I6 collocation. 
17 
I8 Tariff No. I. it appears that the rates for virtual 
19 ~ol lo~st ion have been established on a per square foot 
LO basis for floor space and on a per AMP basis for power. 
21 Maintenance of the collocator's equipment, when 
22 necessary, is  billed separately from the actual 
23 collocation fees using FCC Tariff NO. I. Section 
24 13.3.1. 
25 Therefore, the virtual collocation 

DeltaCom states that they will be 

A t k  reviewing the rates in FCC 
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I rates listed in FCC TariffNo. I. Section 20.31 are 
2 appropriate to use as interim rates as they do not 
3 contain inappropriate maintenance charges. BellSouWs 
4 proposed rates for point oftermination bays and fiber 
5 cross-connects are acceptahle for use hy DeltaCom if 
6 they so choose. The cost methodology used in these 
7 cost studies is  consistent with the costing methadology 
8 BS well as the cost of money, depreciation, lives, and 
9 shared and common factors ordered by the Authority in 
IO Docket No 97.01262, 
I 1  Therefore, I move that until a 
12 Separate proceeding can be concluded by the Tennessee 
13 Regul8tory Authority, rates for virtual c01Io~atm 
14 should he utilized for cagelers collocation and the 
I 5  rates for physical collocation with appropriate 
16 prorations for shared c~llo~ation is ordered in FCC 
17 Docket NO. 98-147, paragraph NO. 41. I funher move to 
I 8  adopt BellSouth's proposed rates for point of 
19 termination hays for fiber cross-connects. 
20 DIRECTOR KYLE: Vote yes. 
21 CHAIRMAN MALONE: Make it unanimous. 
22 The next issue i s  Issue 7(B)(4). 
23 Which party should be required to pay for the percent 
24 local usage-percent interstate usage audit in the event 
25 such audit reveals that either p a w  was found to have 
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I overstated the PLU or P N  by 20 percentage points or 
2 more? 
3 
4 the requesting party, regardlerr ofthe oulcome, should 
5 pay for the audit. BellSouth proposes Ulat the party 
6 requesting an audit should pay for it if no substantial 
7 errors are found. If either party i s  found to have 
8 overstated the PLU or the PIU by 20 percent, however, 
9 BellSouth conlends that the party in error should be 
10 required lo pay for the cost ofconducting the audit. 
I 1  Since the PIU and PLU percentages are 
12 important factors for purposes of hilling, it i s  
13 impanant that the factors provided by each party are 
I4 C O T T ~ C ~ .  Both parties recogniu this impanance by 
I S  agreeing that they should have audit rights to make 
16 sure that the reponed usage numbers are E O T T C C ~ .  
17 Therefore, I would move that the 
18 Arbitrators adopt the language poposed by DeltaCom and 
19 the supplemental language provided hy BellSouth in 
20 Attachment 3, Section 2.0. and that it would read as 
21 follows' Thirty days written notice each party must 
22 provide the other the ability and oppommity to 
23 condnct an annual audit to ensure the proper billing of 
24 trafic. BellSouth and ITC DeltaCom shall retain 
25 records of call detail for a minimum of nine months 

DeltaCom witness Rozycki assem that 

I 
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I from which a PLU can be ascertained. The audit shall 
2 be accomplished during normal business hours at an 
3 offi~e designated by the party being audited. Audit 
4 requests shall not be submined more frequently than 
5 one time per calendar year. Audits shall be performed 
6 by a mutually acceptable independent auditor paid for 
7 by the party requesting the audit. 
8 If as a result of an audit either 
9 party i s  found to have overstated the PLU andlor P N  b) 

10 20 percentage points or more, that party shall 
I 1 reimburse the auditing party far the wst of the audit. 
12 The PLU shall be adjusted based upon the audit results 
13 and shall apply to the usage for the quaner the audit 
14 was completed. the usage for the quaner prior to the 
I5 completion of the audit, and to the usage for the two 
16 quallers following the completion of the audit 
17 DIRECTOR KYLE Vote yes. 
18 DIRECTOR GREER. I agree. 
19 CHAIRMAN MALONE: The next issue is 
20 Issue 8(Bj, whether the losing party to an enforcement 
21 proceeding or proceeding for breach of the 
22 interconnection agreement should be required Io pay the 
23 cost of such litigation. 
24 It would appear that while panies may 
25 agree to such a requirement, that it would be both 
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I inappropriate and not prudent for the Arbitrators to 
2 force such an agreement upon the parties. I would so 
3 mwc. 
4 DIRECTOR KYLE: Ofcourse, I believe 
5 in following the Tennessee law that such i s  only -- 
6 attorney fees are only awarded if it's rtatutoly or by 
7 wntract agreement. 
8 DIRECTOR GREER: As a Director, I'm 
9 allowed to make decisions according to my personal 
10 experiences as well as the evidence presented by the 
I 1  panies. Throughout my business career I have seen too 
12 many instances where frivolous lawsuits have been filed 
I 3  because the complainant had nothing at risk There is  
14 nothing in this docket that convinces me on a practical 
I 5  basis that loser pays is  not B viable position. I am B 

16 firm believer in the loser pays system, and, thus, 
17 suppon DeltaCom's proposal. I vote no. 
18 
19 i s  it two-to-one, Director Kyle? 
20 
21 following law, contractor statute. 
22 
23 Iawuits defined as frivolous filed by you, Director 
24 Greer? 
25 

CHAIRMAN MALONE: Then that issue -- 
DIRECTOR KYLE That's right. 1 was 

CHAIRMAN MALONE: Were any ofthe 

DIRECTOR GREER: Believe it or not, I 
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1 have never filed a frivolous lawsuit against anyone. 
2 
3 position on the issue. 
4 
5 tax liability should be included in the interconnection 
6 agreement, and, ifso, should that language simply 
7 state that each party is  responsible for its own tax 
8 liability? 

CHAIRMAN MALONE: That suppons my 

Issue 8(E), whether language covering 

I O  DIRECTOR GREER: Yes. Simply, I would 

14 agreement. 
15 DIRECTOR KYLE At this time I would 
16 agree with that statement, that they present final and 
I 7  bent offers. 
18 CHAIRMAN MALONE: 1'11 agree. 
19 
20 whether BellSouth should be required to compensate 
21 ITC DeltaCom for breach of material terms of the 
22 contract. 
23 Is there a motion? 
24 (No response.) 
25 CHAIRMAN MALONE Having reviewed 

The 1st and 6nal ikw, Issue 8(Fj, 
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1 carefully the respective positions afthe parties to 
2 make sure I understood their positions, I think it 
3 problematic to have the sentence in the clause 
4 presented with respect to the $IOO,O00 included or 
5 ordered to be included. If that sentence i s  stricken, 
6 lhen a11 other remedies provided in that section are 
7 remedies that are freely available to m y  party at any 
8 time ever. So I find no justification for the contr~ct 
9 at all. I think it at that point would be rupemuous 

10 
I 1  the language presented by DeltaCom in Issue S(0 and 
I 2  not order that i t  be placed into the interconnection 
I3  agreement. 
14 DIRECTOR GREER: I agree. 
I5 DIRECTOR KYLE: I agree 
16 
I 7  deliberations requested final best offers on a number 
I 8  of ISSUCS in order to move things speedily along and 
I 9  not needlessly delay the effectuation ofa final 
20 interconnection agreement. It would seem to me that -- 
21 and also given the -. given the passage of time since 
22 the filing ofthis arbitration and the extensive 
23 negotiations both before and after the hearing that a 
24 request for final best offers 30 days fmm receipt of 
25 the transcript is not unreasonable or tu0 burdensome. 

I move that the Arbitratan disregard 

CHAIRMAN MALONE We have during the 
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I Any objections from the parties? 
2 MR ROSS: Mr. Chairman, Directors, 
3 certainly as to the I believe all the best and finals, 
4 with the exception of performance measurements I think 
5 are straightforward and I believe we can easy do withm 
6 30 days. I hesitate to commit as to the performance 
7 measurements because I believe there was a lot that was 
8 discussed, and I have not had a chance to look st the 
9 actual written five areas where we have to do best and 

10 finals. 
1 1  
12 commitments, I believe one of the things we arc 
13 supposed to do is to give the TRA an indication as to 
14 when we can comply. h e  got to get the 30 or IS 
15 however - 19 additions and changes that the Authority 
16 has ordered to our folks to take a look ~ t .  It's going 
17 to take a little while, I think, to get a good faith 
18 estimate as to how long it will take to comply with 
19 those modifications. 
20 What1 would suggest i fwe possibly 
21 could have 60 days 8s to Issue I(A), and the others 
22 the --the other best and finals 30 days should be, I 
23 think, sufficient. 
24 
25 DeliaCom? 

And panicularly with the time 

CHAIRMAN MALONE: Any comments from 
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1 And I would -. I would -. I would he 
2 of the opinion that given the length oftime this 
3 discussion has heen going on and our familiarity with 
4 these issues that final best offers he made within 30 
5 days from the filing of the -. within 30 days ofthe 
6 filing afthe transcript with the Authority. 
7 It's your motion, Director Greer, with 
8 respect IO the performance measurements. 
9 DIRECTOR GREER Mr. Baltimore, would 

I O  you commenl on his comments concerning the performance 
I I measurements issue? I mean, I -- I will not comment at 
12 this point. 
13 
14 60 days, ifthat's the Authority's decision. 
15 
16 what he has proposed on 60 days an I(A) and 30 on the 
17 other. I think that's only fair. 
18 
19 and Director Kyle, since they both agreed, I guess it's 
20 okay. I would like to have had them a little s ~ n e r .  
2 I I redize it's the first time you've seen this list, 
22 and I will grant you that. Although, it's not -- 
23 shouldn't come as a total surpnse that the Texas plan 
24 was under consideration or pans of it were under 
25 consideration during the deliberations and dunng the 

MR. BALTIMORE: We'll accept the 

DIRECTOR KYLE: I believe (1's fair 

DIRECTOR GREER Well, Mr. Chairman 
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I negotiations. And I fully realize that BellSouth 
2 rejected the Texas plan out ofhand, and basically 
3 Deltacom rejected the BellSouth plan out of hand. In 
4 facr, you had not seen the VSEEMr until we ordered that 
5 they be submitted. 
6 
7 DIRECTORGREER Yeah. I" just 
8 concerned that this has been a long process. Mr. Ross, 
9 could you cut it a couple ofweeks and make it 45 days? 

10 MR. ROSS: We'll certainly do what the 
I I Authority directs. I wm just - 
12 CHAIRMAN MALONE Then we can direct 
I3 30 days if you can do w h a  we direct. 
14 MR. ROSS: Absolutely. You can direct 
I5 lamonow and we'll do -. we can do whatever you direct 
16 DIRECTOR GREER: I don't want to be 
17 unreasonable and -- 
I8 MR. ROSS I undentand -- I know from 
19 dealing with performance measurements that getting a 
20 goad faith estimate of how long it's going to take to 
21 do these things taker same time because generally we 
22 have contractors and vendors who we've got to contact 
23 and say we need 10 make this change, what's cnvolved, 
24 how long is it going to take? And then we have to get 
25 a lot of people involved in that process. And rm just 

CHAIRMAN MALONE What ahout 45 days? 

NASHVILLE C( 
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I recognizing the reality, and, yau know, 45 certainly 
2 would be better than 30. Sixty would be ideal, but, 
3 you know, I understand. 
4 
5 that it's the 45 days. You know, we've had occasions 
6 where if the s h w  was on the other foot, Mr. Ross, you 
7 would like speed. And I think 45 days, given the 
8 length oftime these issues have been on the table, I S  

9 a reasanable amount oftime. 
10 DIRECTOR GREER: I agree with the 45 
I I days and would prefer 30 if they could make it. 
12 CHAIRMAN MALONE: Are there any other 
13 matters the parties wish to bring before the 
14 Arbitrators a t  this time? 
15 MR. BALTIMORE: NO, Mr. Chairman. 
16 CHAIRMAN MALONE: Other comments or 
17 items by the Arbitrators? 
18 (No response.) 
19 CHAIRMAN MALONE: Then this 
20 arbitration hearing is adjourned. 
21 (Proceedings concluded at 
22 10.35 a.m.) 
23 
24 
25 

CHAIRMAN MALONE. Then I would move 

Page 48 
REPORTERS CERnFlCATE I 

4 COUNTY OF "_. . 
5 
6 R e v " .  and Not- Public for fhc Statc ofrmcrrce 

I, Christina M q  Rciircred Professional 

7 a iqe, 
8 
9 pmcccdings were [ k e n  st the time and pi- set forth 

10 in fhc caption thaeof. fhsl fhc proseedings were 
I I stmographically reported by me in shorthand: and bat 
12 the forrgmng proEsdmgr c~nitituyfc a me and comc~t 
13 umscnpt of said p m d i n g r  fo the best of my 
14 ability 

I FURTHER CERTIFY that I am not dated to I S  
16 any offhs panins named herein, nor fhcir counsel, and 
17 have no interest. financial orolhmirc, in thc 
18 0YtU)IIIC orevenrraflhiosctio". 
19 
20 my official siyalurc and scal ofofice Uur 5th day 
21 ofApnil, 2000. 
22 

DO HEREBY CERTIFY that fhc foregoing 

IN WITNESS WHEREOF, I have h.rcunlo a x e d  

23 CHRISTINA M E A .  Registad 

24 

25 My Commission Expires: 

Professional Reponcr and 
N o l w  Public in and for the 
Sfale ofTennessee at Large 


