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FLORIDA PUBLIC SERVICE COMMISSION II f, 
In re: Petitian far Sation 252(b) Arbitration of a 0 - *  

Resale Ageement between BdZSouth Docket NO. 000262-TP Y -  
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communicatiom, Inc., Filed: May 5,2000 55 9 c’, 
Telecornmmications, hc. and NOW 

0 

NOW COMMUNICATIONS, lNC.% MOTION FOR LEAVE TO SUBMIT 
INFQRMATIVN SUPPLEMENTARY TO ITS MOTION FOR DETEaMXXVATION OR 

PRELTMmrnY MATTER 

COMES NOW, NOW Communications, I ~ G .  (‘WOW’), through counsel, and files this 

Motion far Leave to Submit Information Supplementary to its Motion for Determination of 

Preliminary Matter, stating in support thereof the fdIowing: 

1. 
c 

On May 3, 2000, NOW fiIed With this C o d s s i o n  a Motion for Determination of a 

Preliminary Matter (“Second Motion”), requesting that the Commission place in abeyance until 

such preliminary matter is resolved any wtion on NOW’S motion to dismiss on grounds of 

untimeliness BellSouth’s petition for mbitmtion (‘First Motion”). 

2. In furtherance thereof, NOW moves for leave to submit information that it believes 

supports its Second Motion, specifically, (1) an affidavit of Larry W. Seab (Attachment 1); (2) 

the Final Rwmendation of the Administrative Law Judge, May 4,2000, Docket No. U-24762, 

Louisiana Public Service Commission (Attachment 2); and (3) the transcript of Pxe-Hearh~ 

Conference, April 21, 2000, Docket No. 27461, Alabama Public Service Commission 

(Attachment 3), together with the clarifymg statement of Charles Welch (Attachment 4). 

Mr. Seab’s affidavit attests to (1) the status of NOW’S resde agrement with BellSouth, 



negotiations to the anti-competitive suit NOW brought against BellSouth in the US. District 

Court for the Northern District o f  Alabama. 

4. The Final Recommendation of the Administrative Law Judge in Louisiana is to dismiss 

BellSouth’s petition for arbitration, upon a finding that NOW has not sought re-negotiation of 

the existing resale agreement pursuant to section 25 l(b)(l). 

5 .  The Alabama Pre-Hearing Conference was convened for the purpose of argument on 

NOW’S motion to dismiss BellSouth’s arbitration petition. As being of particular significance, 

NOW calls this Commission’s atliention to Mr. Laurie’s’ comments concerning the parties’ resale 

agreement at pages 7 and 19-20 and Mr. Kitching’s’ comments at page 21 concerning the 

parties’ agreement on background facts. Mr. Welch’s3 statement corrects a statement contained 

in a brief submitted to the Tennessee Regulatory Authority, which Mr. Kitching’s cites at pages 

34-3 5 .  

WHEREFORE, NOW respectfully moves this Commission for leave to submit the 

supplementary information attach.ed hereto as Attachments 1 through 4 for its consideration. 

Robin Laurie, counsel for NOW in Alabama. 
A. Langley Kitchings, counsel fior BellSouth 
Charles Welch, counsel for NOW in Tennessee 
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Submitted, this 5th day of May, 2000. 

NOW C;iM;;~;;;;zc. ~~ 

Charles J. Pel1 'ni 
WEGINS & VILLACORTA, P A. 
2145 Delta Blvd., Suite 200 
Tallahassee, FL 32303 

(850) 385-6008 (facsimile) 
email wignvill@nettally. corn 

By: C , , r  L * L  

(850) 385-6007 

Its Attorneys 

3 



ATTACHMENT I 



AFFIDAVIT 
Larry W. Seab 

of 

Upon my oath or affirmation, I state the following to be true to the best of my knowledge, 
information and belief. 

1. My name is Lany W. Seiib. I am an adult resident citizen of Rankjn County, Mississippi 
and suffer no disability of law with respect to the making of this affidavit. 

2. I am the President and Chief Executive Officer of NOW Communications, Inc. ((‘NOW’) 
and, by virtue of such position, am lcnowledgeable of the business dealings between NOW and 
BellSouth Telecommunications, Inc:. (“BellSouth”). 

3. On or about June 1, 1997 NOW and BellSouth entered into an agreement providing for the 
resale by NOW of BellSouth’s telecommunications services. As of the date hereof, such agreement 
has not expired and remains in forcr: until May 3 1,2001 by its terms and was extended more broadly 
by the M e r  terms of a separate letter agreement between the parties dated January 26,2000. 
Inasmuch as the Resale Agreement between the parties will remain in effect for a substantial period of 
time, NOW does not believe there was or is an existing valid basis for an arbitration proceeding 
between the parties. 

4. In December, 1998 NOW filed suit against BellSouth in the US. District Court for the 
Northern District of Alabama seeing injunctive relief and damages for certain anti-competitive 
practices of BellSouth. The U.S. D:istrict granted the injunction sought by NOW. Shortly thereafter, 
NOW and BellSouth reached an agreement to dissolve the injunction and the Court granted their joint 
motion for that purpose. The remaining claims of NOW against BellSouth were dismissed without 
prejudice with the Court’s notation ,that the claims should first be considered by the appropriate 
regulatory agencies. The dismissal without prejudice was affirmed by the U.S. Court of Appeals for 
the Eleventh Circuit. Since that time, and specifically since August 20, 1999, the parties have engaged 
in negotiations to settle their differences. 

5 .  The parties’ negotiations have centered on negotiations of an interconnect agreement to 
provide for compensation prospectively to NOW for its grievances based on BellSouth’s past anti- 
competitive practices. These negotiations have not been for the purpose of extending the present 
Resale Agreement, which remains ffffective for a substantial period as stated above. Since the parties’ 
Resale Agreement remains in effect, NOW has seen no need to negotiate for a new resale agreement 
and therefore, has not negotiated for that purpose. The purpose of the negotiations between the parties 
has been to settle their differences arising out the litigation described above. Further, BellSouth has 
attempted to use its superior strength against NOW by demanding negotiation and using the arbitration 
process as a club to coerce NOW into agreeing to terms in an interconnection agreement which were 



economically unacceptable to NOW. NOW has attempted to forestall the initiation of the expensive 
arbitration process by seeking additional time for the negotiations with BellSouth, but BellSouth has 
continued to use its unequal and superior bargaining strength by insisting that NOW sign an onerous 
agreementfirst, and then negotiate to change the onerous terms thereafter. NOW has refused to accede 
to BellSouth's demand and believes such demands violate any duty of BellSouth to negotiate in good 
faith. 

Further, Affiant sayeth not. 

.-/ - 
L d W %  . eab, President and CEO 
NOW Communications, Inc. 

Personally appeared before ine this d day of May, 2000, the within named Larry W. Seab 
identified himself and stated upon his oath or affirmation that the foregoing Affidavit is true and 
correct to the best of his knowledge, information and belief and that he placed his signature thereon as 
his free and voluntary act. 
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Ingram & Associates, PLLC 

Post Office Box 15039 
Wattjicsburg, Mississippi 3 9404-503 9 

PH-60 1 -26 1 - 1 3 85 
FX-BO 1 -261 - 1393 

FAX TKANSMISSION COVER SHEET 

Date: May 4,2000 

To: Stan Smith, Esquire (601) 9494804 
Ben Bronstoa, Esquire (504) 831-0892 
Robin G, Laurie, Esquire (334) 269-3115 
Charlie Pellegrid, Esquire (850) 3854008 
Marcus Trathitn, Esquire (919) 839-0304 
Chuck Welch, Esquire (615) 726-1776 
Walter E. Saleg, Esquire (502) 581-9564 

Sender: Carroll H. h g m m  via Ann Brlnkley, Psrskgal 

Re: Communication to Judge Garner Re: FhaI Recommendation of 
LA ALJ 

Message: See attached letter and Administrative Law Judge Rang.  

YOU SHOULD RECEIVE 10 PAGE@), INCLUDING THIS COVER SHEET. 
IF YOU DO NOT RECEM, ALL THE PAGES, PLEASE CALL 601-261-1385. 

‘ W A m G !  The Mannation contained in this FAX is coddentid and is intcndtd only 
for the use of thc &srsee. Any distxibution or copy made of the infomation contained h this 
communication is hetIyprohibitGd Ifyou haw received this facsimile m c w e  in m r ,  please 
4 the sender by telephone immediately and retrtrn the original FAX pagc(s) and cover sheet to 
us at the above vis U.S. M A .  Thank ~ M L  

. . .. . . . 



mmmm 
LOUISIANA PUBLIC BERWCE COMMISSION 

Baton Rwge, Louish, this P day OfMay, 2000. 

cc: OEcid scrvtos t i s t  
Via Fax TrrrnsmIttdl 

-_ . . . - .- . . . -. . . . 



LOUISIANA PUBLIC SERVICE COMMISSION 

.. - .. .. . . . -. . - . . . 



! 

On Janrrary 20, 2,000. NOW i n f d  BellSouth th& it wanted to negotiate an 



BellSouth and NOW. 
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STATE OF ALABAMA 

ALABAMA PUBLIC SERVICE COMMISSION 
MONTGOMERY, ALABAMA 

IN RE: 
INTERCONNECTION AGREEMENT BETWEEN 
BELLSOUTH TELECOM%JNICATIONS, INC. , AND 

NOW COMMUNICATIONS, I N C ,  , PURSUANT TO THE 

TELECOMMUNICATIONS ACT OF 1 9 9 6 .  

PETITION FOR ARBITRATION OF THE 

DOCKET NO. 27461  

PRE -HEAR I N G  CONFERENCE 

ROUGH DRAFT 

PROCEEDINGS t:a ken before t h e  

Public Service Commission in t h e  

above-referenced matter on Friday, 
21, 2000, commencing a t  9 :40  a.m. 

Alabama 

April 

in the 
hearing room of t h . e  Alabama Public 
Service Commission, t h e  RSA Union 
Building, 100 North Union Street, Room 
904,  Montgomery, Alabama, before Amy L. 
Maddox, Certified Shorthand Reporter  and 

Notary Public in and f o r  the State of 
Alabama at Large. 

~ . .. .. .- . . . . 
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1 REFORE: 
2 JOHN GARNER, Administrative Law Judge 
3 
4 APPEARANCES 
5 
6 FOR BELLSOUTH TELECOMMUNICATIONS, INC.: 
7 A. LLVGLEY KITCHTNGS, ESQ. 
8 BellSouth Telecommunications, lnc. 
9 Suite4300 

1U 675 West Peachtree Street, NE 
I 1  .4QanyGA 30375 
12 FOR NOW COMMUNICATIONS, INC.: 
13 RO3lX G. LALUUE, ESQ. 
14 Balch Br Bingham 
15 Two Dexter Avenue 
16 Montgomery, AL 36104 
1 7 A I  ,SO PRESENT: 
18 CARROLL INGRAM, ESQ. 
19 LAmYSEAB 
20 
21 TlrJT)EX PAGE 
22 NOWEXHU3ITl: 42 
23 BELLSOUTH E)MIBIT 1 : 44 

* * * *  
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P R O C E E D I N G S  

JUDGE GARNER: For the rwrd,  we're 
here this morning of April 2 1,2000, for 
P pre-hearing wnfermce in the matter of 
Docket 2746 1. Docket 27461 con- the 
petitiou of 3eUSouth T d e c o m u u i d o ~ s ,  
hc., for arbitration of intg.oonnection 
agreement between BellSouth and Now 
Communications, hc., purmant to the 
Telccomunicntions Act of 1996. 

arbitration was filtd with the Commissiori 
on ur tihut February 25th of 2000, and 
interested pnrties were mode aware of 
today's procmhg by noticc datcd April 
14, 2000. 

Wc'll d d x s s  my prdiminary 
matters shortly. Let's however, 
take appearances far &e record at this 
b e .  Who is appearing on behalf of NOMI 
CUlI3lIluniUtiUtI!j? 

BellSouth's pdititm fur 

MR. LAURIE: Robin Laurie, Balch ailad 
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Ringhham, l,T,P, Two Dexter Avenue. P.0. Box 
78, Montgomery, 36101. With me is Carol, 
C-A-R-R-0-L-L, Iiigatri Esquire, of hgan 
of Associates, Hattiesburg Mississippi, 
who serves as general counsel for Now 
Communications. Also is Mr. Larry Seab, 
who is President and Chef hecutive 
Oficer of Now Communications, Jackson, 
Mississippi. 

BdlSouh? 

BdISouth, Your Honor. Langley 
Kitchmgs. My address is 675 West 
Peachtree Street, Suite 4300, Atlanta, 
Georgia 30375. I had to think about it 
for a minute. 

JUDGE GARNER: You muve around so 
muc4 you're not quite sure. 

MR. WCHMGS: I h o w .  Whsch day 
i s  it? 

JUDGE GARNER: In the way of 
p r e h m r y  matters, Iet me note for the 

JUDGE GARNER: And on behalf of 

MR. KITCHMGS: On behalf of 
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record that our prhaiy pitryose thh 
morning is to address the issue raised in 
Now's removed motioH to dismiss, which 
was fiIed with the Commission on or about 
A N 7  of 2000. In hzrt motion, Now 
also sought reconsideration ofthc 
Cotlllllissiou's March 29th procedural rulhg 
dismissing Now's previous motion to 
dismiss that was filed with the 
Commission on or abut March 17,2000, 
and 3eIlSout3 did me a response to that 
&t Now motion to &ismiss on Man31 28, 
2000. 

motion to dismiss, &m me also P 
n u m b  ofissucs which Wac r a i d  in 
Now's March 29,2000, response in answer 
tu BdISouth's p&tion for xbitrhion 
in this matter which we need to address 
t h s  morning, and W s  our p m  
 purpose^ and well also tie up any other 
lwsc mnrfu that thc partics may huvc. 
I d s  go ahead and get any preliminary 

In addition til Now's pm- 
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matters that the p t i e s  may have at this 
time. 

motion to dismiss on about March 14, 
2000. Tt tiled a response to RelISouth's 
petition for arbitration on or about 
March 20,2000, and then the proceduraL 
ruling was issued, 1 believe, on about 
March 29,2000. 

MR. LALXE: Your Honor, Now filed a 

JUDGE GARNER: Right. 
lMR. LAURIE: T I C  rnolion LO &miss 

that's penbg  or the motion to 
reconsider deges the very same gounde 
that were alleged in Now's response of 
about March Nth, 2000. There's not 
going to be any dispute tbat BellSouth 
drafted an interconnection agreement or 
resale agreement and offered that 
apmmur 10 Now Communications h 13137. 
I forget tbe exact date that the 
,agreement wgm signed, but it was 
e f h ~ v e  51s uf June 1, 1997. It was 
fled with this Commission and approved! 
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by tbis C o d s s i m  also iU 1997. 
That agreement is very plain 

Et was for a two-year term begimhg Jiiue: 

May 3 1,1999, mnd it mtomatidy 
renewad for two oneyar t a m s  unless 
either party gave written aotifidou I L ~  
least 60 days before tbe expiration of 
the contract, which wodd have been 60 
dayspriortoMay31, 1999. Itis 
undisputbd that BeltSouth did not ave 

1,1997, and expiring JUW 30 - I I U ~  

Writmdd0nUhw-t 
W S t O t U l D U W E  * ~ e C t i v e M q 3 1 , I W .  
Thy do not JiSpufE ttla in their 
paptrs. Also that contract, Section 18 
on pagc 31,l bclicvc, says that it may 
not be amended or changed in any manna 
udcss tbmc is a wnting sipd by both 
parties to the ae;reement. That has never 
occurred. 

Congress. in 1996, declared 
that thc;rr: wodd bc ccrmpdion in thc 
local exchange and passed the '96 Act, 
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Part of that, Congress didn't believe 
that the local monopolies, the incumbent 
caniers, wodd he mzriable to bavhg 
competition in the local exchange, and 
therefbre under Section 252 they provided 
a mechanism for potential competing 
Caniers to force the incumbent carriers 
to the bargaining table, and in the event 
thar the incumbent m i e n  refused it 
provided a m e c h s m  by which the 
wmpelirip canier could Bad h e  Bell 
company, or the incumbent carrier, into a 
sme Conunission and require thm those 
agreements be arbitrated. 

Section 252(b), tiitled 
"Agreements h v e d  at through 
Compulsory .Mitration," states: 
"Arbimion. Dllring tbe period from 
h e  I 3 S h  10 h e  160th day iuclusivz, 
after the date on which an incumbent 
local exchange m ' e r  receives n request 
for negutidtiun under this sedan, the 
carrier or any other party m y  petition a 
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state Coumissiou to arbitrate auy opeu 
issues." Tbe operative language in that 
SIXtiou is the period of t h e  after the 

receives a request for negatidon of an 
agreemen$ of a resale agreement or m 
hterexchmge agrewuwt. As a ~lustter of 
fact and as a matta of law, Now has 
never, ever requested a negotiation or a 
renegotiation of its existing agreement 
with BeUSouth, which is in effw by its 
v u y  tm-mq t-s hiit BellSouth inswtwl 
into contract, until May 31,2001, No 
written. As a mattm of fkx BellSouth 
admrts it t h~y  did not give 60 days' 
advmcc notice, 60 days  prior to May 3 1, 
'99. h d  while the language. it 
~rutomahdy rmcws for fwo onr;-ywr 
terms, might be ambiguous, I'm not quite 
sure what it memg BellSouth &died the 
agreement and we've cited the Georgia 

unequivocally holds tht when there is a 

a- on ~h BLI incumbent canim 

StdtUtC and &C G W ~ l  hW Which  
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question about a mntractud provision, 
it is strictly construed against the 
yar~y dlafting die agpxuent. nlis 
agreement is in MI force and effect for 
another 14 or 15 months. 

BellSouth -- and I'm not 
taking about Langiey, but I'm talking 
about his client -- in a very 
disingenuous matter. to put it nicely, 
wote to Now in August of '99 and told 
h n  tlia~ your qe-eniait expired on June 
1, '99, and it's t ime to renegotiate a 
new agreement. h their fdings with 
this Commission, Mr. Kitchings' client 
says that the term of the agreement w3s 
for two years, expkhg May 3 1, 1999. 
That is not correct. l l ~ e  agreement has 
not expired, because there was a way to 
make he a g w l a l r  expire May 3 1,1393, 
and that way was to give 60 days' prior 
wiitten notice of the expiration. Never 
h a p p e d .  Did nut happen. This 
agreement is still ia f u U  force and 
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effect. 
Now, if we get into a factual 

issiie on this, I will tell you that 
BellSouth crammed renegotiations down the 
throats of essentially every other 
competitive h e r  in its ninestate 
regiob which included uppiug the cost 
for OSS charges in resale agemen&. We 
contend in an interconnect 
f&cilities-bsswf agrcanent that the 
mqwtitive carrier ought to pay OSS 
Charges, but in LL pure d e  context, 
which Now Communications is in, no way, 
no how are thv supposwl to pay OSS 
charges in addition to the mtes, their 
discounted ratcs. 

Now Commirnications is a prepaid 
lung rtisz;inr;r: - or ii prcplrid 104 
Canier, This Commission found that the 
public convenience and necessity required 
the Service proposed by Now back in 1997, 
and Nuw has b a a  suwcssful. It meets 
the needs of those coflsumtrs who art 
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tinable, for wliatever rewmn, to pay bills 
in mean the way Your Honor and I 
probably do  SI ol h e  hue. They yay 
it in advance, and when their advance 
paywent expires, their seert-ice i s  
terminated, but many of Now's customers 
repeatedly come in and make payments in 
advance so they keep their senice intact 
continuously. 

successliJ did in 1338 XTOW was receiving 
orders and sendrng them to BellSouth to 
connect Now's customers, and BellSouth 
didn't llke it and engag4 in all sorts 
of anticompetitive and illegal behavior 
that required Now to file in the United 
States District Court for the Nortbem 
District of Alabama a complaint alleghg 
S b m m  A d  violations aud rqucsling 
relief under the Clayton Act, state tort 
law, Conimunicntions Act claims; and hidge 

enjoined BellSouth from t e d t i u g  Now's 

The service has been so 

Sam Porter ufthttt wourt prelinindy 
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mice becmrse Now refused to pay 
BellSouth because of BellSouth's 
auticorupetitive behavior tbar was to the 
d b e n t  of Now and every other 
competitive carria. In connection with 
resolving that - that injunction 
rmaiued iu force for approxitliniely 90 
days, until approximately March of '99. 
It was dissolved by agreement of the 
pEilties. Judge Porter decided Now's 
complaint and muchided that jurisdictiotl 
in the fmit imhnw WLLS slppropri* in 
the state Commissions or with tbe Federal 
Communidons commission, Jismisswl tbe 
complaint without prejudice to it beiug 
rcfiling &cr Now had c x h a d  
administrative remedies at the state or 

decision to the Eleventh Circuit. 

litigation, Now's counsel, Mr. Ingram 
a d  BcUSouth's wunud, Frcd WdtcTs. 
engaged in settlement negotiations. Now 

f d L 3 - d  Icvd. Now a p p d d  that 

In connection witb that 

4 (Pages 10 to 13) 
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insided upon a payment in the seven, 
eight-figure range. Mr. Walters said, 
KNOW, wire not going 10 pay you hat hind 
of money, but here is what well do for 
you. H'e will of'fer you a new remle 
agreement that will have economic terms 
that will be beneficial to Now 
prospectively, that will more than offset 
the damage that BellSouth had done to 
Now, which precipitated the federal court 
ariiivusi suit. Now ucvtx requested die 
renegotlation or the negotiation of any 
agreement. That was an offer by Mr. 
Waiters with BellSouth. 

E.ventdly the Eleventh Circuit 
aMirmed Judge Porter's decision, but Now 
still h3d &e right, the opportunity, and 
the ability, financial and otherwise, to 
Iile h e v q  OM of fie Ilillr: B e l l S ~ h  
states complaints against BellSouth 
alleging the ,wtiwnrpetitive and 
h d u l m t  behavior. Mr. W d b  was 
negotiating with h k  Ingram to prevent 
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b t .  h a b u t  J m i q  of this year, a 

delivered to Mr. Ingram which r&md 
BellSouth's position but said that Now 
should negotiate with BctlSouth's regular 
negotiating team about a new agrmmt. 
Well, Now doesn't have ntiythp, to 
negotiate with BellSouth about their 
existing agreement, Now was willing to 
talk to Bell about negotiating something 
that would m l v e  Now's clrrims against 
Be& but not in the wnkxt of Section 
252. Now has never, w a  rqucstEd the 
negotiihon of a resde agmmmt under 
Section 252. And that language is black 
and whtc, is "cry plain. This contract 
does nor expire until May 3 1 of 2001, and 
Now stmds m i ts  iqpxmmt u d  Nuw 
stands on Section 252. 

This petinon for arbitrarion 
must be dismissed. As far as the motion 
to diiumisu un timclincss issucs, that's 
been f d y  presentad, and we submit that 

retm signed by Mr. Walters was hand 
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on the written rewrd. 

Laurie, here was reprewniahm, I 
believe, in BellSouth pleadings that, 
awrding to m y  notes, on or abut  
January 20 of this year that Now advised 
UellSouth that it sought an 
interconnection agreement, not just a 
resate agreement. What is Now's response 
and position with regard to that? 

b R  LAURIE: Thai was hi cormectio~rl 
with tryrns to resolve Now's complaints 

1 will repeat that BellSouth has crammed 
down OSS charges to llirtually every other 
competitive camier in the nine-state 
region. Now told BelEoutb no way, no 
how, as a matter of fact, law, and 
regulation, is s pure rewUer lo yay OSS 
charges. BeIlSouth's response was, that 
i s  not negoti;lhle, period. So in an 
ef'furt to appeuse BallSouth, Now Sa;& 
we11, let us take a look at an 

JUDGE GARNER: Let me inquire, Mr. 

i i @ ~ ~ ~ t  BdlSo~th. NOW ~d -- md %&I 
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intermmection agwneut iu which Now's 
position is that OSS charges &odd be 
charged to the competitive carrier or 
passed through to the competitive csinjer 
to get by your statement that OSS is not 
negotiable in a d e  coatext But it 

I d e  or an intawnncction agreement 
within the context of Section 252. Now 
has got an agreement. From the very 
begitllllll& aud you h o w  with the March 20 
i jhg  responsive  NOW, thv said, 
there's nothing to arbitratt. This 
agreement is in full fora and efftxt 

JUDGE GARNER: What about the 
rcprcscntatjlon, t W c v c  it was in thc 
BelISouth pleadings, that the parry have 
m u t d y  u g r d  to o p w d ~  undur thc 
exishg agreement until negotiations 
conclude and a new agreement was in 
effect? 

a moment? 

clmidy was uot 0 r e q u a  to nqotiate 

MR. LAURIE: Cvdd I cudm for jus? 

5 (Pages 14 to 17) 
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JCJDGF. GARhXR: Sure. 
(Off-the-record discussion.) 

MR. LAURIE: May I approach, 

X J W E  G A R W R :  Sure. 
MR. LAURIE: There's a letter dated 

J a n q  2b, 2000, from Paige &idler to 
Mr. Seab, titled "Arbination Extension,'" 
and 1 believe it's one of the filings of 
either Now or BellSouth in this matter. 

hm. KITCHNGS: Jt's a c t d y  in 
y'all's response, Exhi bit 2. 

E D G E  GhRTU'ER: Have you got m extra 
copy? Yeah, 1 believe it is Exhibit 2 to 
the Now Communications, Inc., responsr:. 

MR. LAURIE: T h s  January 26 lettar 
is still in the context of resolving 
Now's claims against BellSouth that wen: 
pari of he k d d  court a c h q  md 
that's when they talk about m i t i o n  
from negotiation from R resnle 'agreement 

already addressed, extension of 

please? 

to all intGrwm& agrwlrnf whi& we'\% 
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p r d u r a l  scheditles a d  termination of 
the c m t  resale agreement in tbe state 
of Noith Carolina. 

This letter was countersigned 
by Now. Now agreed that t h q  would 
transition from the negotiation of a 
r d e  qreeueut to the negotiation of EUI 
intaconnaction agreement, which Now 
hired en&m and did studies for about 
ten days and dCtermined that au 
intercouuectiou agrement was not nny 
g o d  Extmrtry the arbifdon winrlow 

Carolina The pmdthie pawgraph 
states. BellSouth and Now Hrlll continue 
to honor tfic tams ofthc misting 
agremnmt datd h e  1, '97, for the 

Kentuckv, Louisiana, Mississippi, South 
Carolina, mind Tenntssee until B new 
ageanent is signed. They aclmowldge 
&ai tht- Junc 1, 1997, agrwmcmt is in 
full force and effect, and Now agreed to 

md tcmimtin g the ageunmt in North 

statcs uf Al&m* Ffurik ciwrgig 
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that. T mean, there's nothing to 
dispute. That agreement is in full force 
and erlh. 

m i n s  to be that if* they negotiare an 
agreement and they don't like it, they 
can petition for arbitfation at any time 
notwithstanding the agreement, and bar's 
just not right from a matter of law or 
matter ofregulation. And, Your Honor, 
I'm prepared 10 put on evidence loday 
that will corroborate the factual 
~gunlents that I'm making to you. if they 
are disputed. 

BellSouth, and we'll look at doing that 
if we need to. hh. Kitchgs? 

Gamer. I guess we wml( a Iiulr: beyond 
preliminary maners. I don't have any 
preliniinnry matters, 50 1'11 just jump 
right into it as well. 

You h o w ,  BellSouth's position 

JUDGE G.RWER: Well, let's hear fiom 

MR. KJTCHINGS: Thank you, Judge 

JUDGE GARNER: I think we've gotten 
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to the meat of it. 

think we are. As C o u d  has said, tho 
m x  of this mattg is Section 252 and 
25 t and additionally the agreement 
between my climg BellSouth 
Telwnmuxlicatious, and Mr. Laurie's 
client, Now CommUnicafions. 

Briefly reciting the facts, as 
I don't thjnk you'll h d  my difference 
h the bnckground facts hi as they were 
S M  by Mr. l a & I i s ;  the d e  
ageanent which was signed in 1997 had an 
e f f d v t :  date of June 1, 1997. It has a 
two-year term. It also has provisions 
for an cxtcnsion ofthc contract by two 
one-year t m s .  We're going to talk 
about that a littlc bit mwc l a b ,  but 
obviously that's where a rnqjor part of 
our disagreement is. 

comcsponding with Now at fcut o d y  
over the phone, if not, in fact, in 

MR. KlTCHlNGS: Ithink weare. I 

BellSouth. for its part, began 
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writing, m early as Octoki of 1998, 
requesting that we look at renegotiating 
h s  comaci. A hml rquesi h r  
negotiation was sent to Now on August 20, 
1999. If you asamie that the August 20, 
1999, letter operated as a request for 
interconnectioa, then the statutory 
period to file arbitration would have 
been January 2nd through .Tune -- I'm 
sorry -- January 2nd of 2000 through 
Jmwy 2 7 h  of2000. The pa&$ 
proceeded. The parties had discussions. 
As the afbitration window at that point 
in time neared a close, Now requested an 
extension for 30 days in au effort to try . 

to work this out. One part of wyhg to 
work it out was looking at the 
possibility of moving from a resale to a 
Ml-fledged racilihs-based 
interconnection qpznent, which 
iiltiinntely didn't work oiit, 

On Jlrnlwry 26th, the ldtm 
that you and Counsel were just speaking 
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about, the letter agrmenr was reached 
between BellSouth and Now agreeing to 
-?end the arbitration whdow for mme 30 
days. It is our position that the in 
eff- moved the &ginning date of 
negotialions to Scptcmba 19th of 1999, 
which currespolldingly moves be 
arbitration window so &I& it would have 
closed on February 25th. BeLlSouth's 
petition for ditralion was fiid on 
Fcbninry 25th. Itl tfis meanhe, Now 
w q u m ~  an dditiund extmsion of 
time, which BellSouth declinod. That, 
Your Honor, is the fttc$ual bwkgruund 
that bas bm@t us here today. 

BellSouth has laid aut twice its position 
and aqqlmLnt, and 1 will brldly rr;s$atG 
that. I don't think h e  got a whole lot 
new to acid to tbat. First and foremost, 
our position is that the purpose of the 
Tcl~wmunicditions .4ct of 1996 was to 
open markets to comphtion, dl markets, 

In rcsponsc to Now's position, 
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not just local exchange, hut long 
distance. We're d very well aware of 
S ~ l i o n  2 71 and ils rquiremwts. We're 
d very well aware of Section 251 and 
the rqairements rt puts on local 
exchange carriers, including incumbent 
LLCs, but it also has proTisions for 
competitive local exchange carriers. new 
locd exchange h e r s .  In the lo& 
market context, as Counsel stated, the 
law provides for ne&oikhl, rndaL ion  
and arbibation, and he, in fact, read to 
you from Section 252fi)(l). Thus the 
FCC -- and the FCC was given oversight, 
if you will, of this process if state 
Commissions didn't act in terms of 
diht ions.  

Now, Counsel has made basidly 
1WO p O k l S  hzrtt2. ( h G  iS b L  YOU Cauuil l  

waive a stmitory deadline, and two is 
that, per the Imgwige of the st,ltute, an 

for negotiation. W d ,  that's fine, but, 
incumhi LEC mu* &Vt: the q u w a  
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again, it must be p I a 4  h the context 
of what WEIS intad4 by the law and by 
Cougess. And, iu fact, the FCC has 
addrtssed both of these issug or at 
least one very directly, imd the 
California Public SjerVice Commission has 
ad&& the other. rd &e to briefly 
touch on those and read you some Sactims 
fiom some opinions, both of which we've 
cited previody. 

ne ~tid ctlst tw r'tll 
mfmingto is in re Armsaonls, a d i n  
the Armstrong case, the FCC was dealing 
with a yumtion of whetha or nut I 
petition for a r b i d o n  bad been filed 
in a h c l y  fashon. in fw &cy 
determinod that the arbitration petition 
hd b m  fild prunuturcly. But thc FCC 

abitrtion petition does not mea the 
statutory criteria the Pennsylvania 
Commission w q  in turn, not bound by 
Section 252 to complete the arbitration 

stated as follows: "Since hnmong's 

Pagu 2s 
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process within nine months of Aniwtrong'T 
May 30, 1996, interconnection request." 

nerdore, Your Hoaor, even If 
you assume that Now is m e c t  and that 
fclr the fact that t h e y  asked f i r  a 30day 
extension would now be h d d  against 
UeUUSouh then the remedy is not a 
dismissal of the petition for 
arbidxtion, but it is. in fact. a reason 
for this Commission to take an 
appropriate yairsd of lime as upposed io 
the nine-month period of time that's laid 
out in the m t e .  They stated 
second time BS well later in the 
opinion. 

JUDGE GARNER And that opinion is 
appended to your March 28th, 2000, 
response to the Now Communications motion 
Lo dismiss? 

bfit, IiTTCmGS: That's co1~6ct. 
Additionally, Your Honor, to the point af  
an inadxnt  LEC being r q d  to 
receive a request for intmmmsction, 

a 
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well, iu 19% that was true. Everybody 
WBS coming tD the inmnbmt LECS that 
wanted to start up a business. Youke 
got to 4 that, in fact, local 
mdmge senice was a monopoly service:, 
so there was no rc~son for rn incumbent 
1 o d  exchange cillrier to go ow aud 
request negotiation of someone else. 
Well, four years has passed since that 
time. We have l i t d y  hmdds of 
interconnection ageemen& both d e  
mul fiuditiei-llwed# in pl- a d  for 
the notion that an entity could come and 
rqumz hmnne&n ur a r d c  
qreement in I996 and thus put it in 
place forcvcr and nmcr d o w  thc 
incumbent company to request negotiation 
ur rmcgutiation of that wntrac3 is ;it 
best difficult to believe. 

The California Public Senice 
Commission, the Public Utilities 
cummission, was f a d  with this c x x t  
m e  question in the case of Pac West and 
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Pac Bell. 1 believe this opinion W X ~  

also appended to our response. 

believe. 

will indulge me, J'I1 read a brief 
portion of that. Again. the facts were 
that Pac Bell initiated the request for 
interconnection. Pac West w a  the 
competitive local exchange company. The 
uperahe language oui of hat opinion is 
as follows: "PEE West did n~t, as a 
mmer of f a a  initiate the negotiation 
process. Pacific did that. However, 
both parties, through their action, 
assented to considering Pru: Wesr's reply 
Ietier to Pacific as the de facto bona 
fide request for negotiation to begtn 
iritmcomecljon Iiegorialion. Boh 
parties counted the arbitration window 
froin the dare of the letter sent by P,ac 
West, esw~tidly eshblishmg Pw; West's 
letter as the request for 

JUDGE GAEVLR: As Exhibit 2, I 

MR. KTTCHFNGS: Again, if Your Honor 
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interconnection" Skipping to &e fd 
seflttnce in that prapph, it states, 
"h view of Pac West's acuous, we c8tl 
athibutt no 0th- credible purpose to 
Pac Weds tiegotidon with P ~ C  other 
tban a negotiation pro- unda Section 
1252 of the Telecormnuuications Act." 

Your Honor, the m e  has 
happened here. rm not going to address 
the lengthy discussion of &e 
litigntion. The litigation speaks for 
itself. The unly thing 1 Hzll say on 
that is that Now had the ability to fde 
w m p b t s  *ut Be~SoUth's business 
practices before the Public Senice 
Commission bcforc rhc fcdcral court cvcr 
spoke. I. was not privy to the 
hxussims. 1 will ;fssumc hiat what 
Counsel has stated today is accurate 
about negotiatiws. I will rcseme the 
right -- if, on further idomtion, I 

will correct myself. But, 
find that my folks tcu mc OthLxwiUc, I 

8 (pages 26 to 29) 
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again, for today's purposes, Tm going to 
accept what Counsel opposite has said is 
correc~. I dun'r rhitlk it maurns IO dle 
substance of this. The point of the 
matter i s  the pmies continued to 
negotiate. The parties talked about an 
interconnection agreement. 'lhe parties 
even Iooked at moving from a resale to ,a 
full-scale. full-blom interconnection 
agrement and wmt back to resale, as the 
ru15 have borne out. 

Your Honor, as to &IS part of 
the argument, I'm going to sum it up by 
saying that Congress has stated a 
preference for negotiation. It is in the 
public interest be dlowed to negotiate. 
It is in the public interest that parties 
be allowed to expand the time h e  to 
uegdale, aud he way tu do Ulal is lo 
change the beginning date. It's been 
done in ntiiiiwous ather lociions. South 
Cardhi, North C w l i m  have found to 
the conmy.  North C a r o h  is not 

F'-31 
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hvolved iU this p r d i U g ,  but North 
C a r o b  has already said, you've got to 
stick with it, To my howledge, there's 
no other Commission in the BellSouth 
region which does so. Cut~cntly> as 
C o d  is well aware, we w m  in 
Louisiana discussiue, the stme f i g  
yesterdcry, and presumably &is issue will 
come uy in other places, However, no 
otha Commission in the BdSouth region 
has ruM, to my knowledge, in the way 
requested by C o d  uppolritt: with the 
exception of somtl C a r o h  in dl is 
case. 

Let's tnlk or let's turn, Your 
Honor, to thc contract itsclf. Tfic 
contract itself is at issue and the terms 
of it. C o d  has dirr;rmJ you to 
Section I@). And, again, if you will 
indulge me, Your Honor, I think it would 
benefit the record to r a d  paragraph 1@) 

be automatidly mtwd for two 
in its Lpti'czy. "This q p . m L X l t  &d 
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rtdditional one-year periods unles$g either 
party indicates its intent not to renew 
h e  ageemeni. N o h  o r  such inmi 
must be provided in Writing to the other 
p a q  no later than 60 days prior to the 
end of the then existing contract 
period. I'he terns of t h s  agreement 
shall remain in effect after the t a m  of 
the existing agrment has expired and 
while a new weement is being 
negolialed." 

Your Honor, in my view, Now's 
posihon would obviate this provision. 
They would have you beheve that the 
cstension language stands for two years 
instead of two additional one-year 
periods, as is pIainly stated. It's 
interesting that Counsel began his 
a r g u w u ~  by saying ha[ he a g r m a i t  is 
very plain, but then when you get to 
Section 1 (h), it becomes ambiguous d l  of 
a sudden. BeUS0uth dwsn't bbwe it's 
ambiguous. And the statutes and case law 

Rg 33 
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that Counsel has relied upon from Georgia 
law - and by the way, we would ttgree 
tltar &e ageement bas to be hteqmtcd 
under Georgia law - do not cOme into 
playy, becnust this is not ambiguous. 
This is clear on its face. It's two 
additional one-yw periods. 

Now didn't raise my of this 
until after the petition for arbimtion 
was fled. Given their insisme on a 
written dismissal or wriaeu uotice that 
the wnlru bc tmnbtd, on Mar& 
3Oth, 2000, Paige Miller, who is a 
nagotiwr for BellSouth, snt a 1- 
to Now notrfylng them 60 days in advance 
ofthc termination of tbc frrst ycar's 
extension m o d  that BeUSouth desired 
to t&iitr; thc wntr-?. Thus thc 
term of the contract have been met. 
k b i h o n  is timely, Your Honor, 
because what ?hey would hrlve you believe 

a contract has expired before you can 
iS th& YUU iibibsOlUtC~y hdVC t0 W i t  UXld 
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begin negotiation and mediation and 
arbitration, and such is simply not the 
Case. 

Your Honor, it's interesting 
also to note Counsel -- that has not heell 
attached. This was not attacbed to 
UetlSauth's response because we didn't 
have it at the time. But the Tennessee 
Regulatory Authority asked the parties f13 
brief this Same issue. We did so. Now 
filed a brief arid in he "Facts" secliori 
of that tmet  beginning at the bottom of 
the first page and mo\ing to the second 
page, agaq ifyou'll indulge me, 1'U 
read you a section I think you'll find 
very illuminating. "On or about October 
2, 1998, the parties initiated h f o d  
discussions to negotiate the t e m s  of a 
new resale or, as an a l l m a h e ,  a 
comprehensive hterwnnectiw agreemait. 
These initial discussions were 
unsuwssful. On Augusd 2 0 4  lW9, 
BdISourh submitted its written notice to 
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Now of its h i l t  to renegotiate the 
agrement. At this point, howem, the 
initial, agreement of the parties had b e a  
exteadad by its tenns until June 1, 
2000. 

Counsel, l'll give you this so 
you can review it. But &at document is 
siwd by Charles B. Welch, attorney for 

I have, Robin. 
Now communicatiolls. That's the only copy 

Themfore, 1 find it very 
intu-&iIlg tbLlt wen Now's l o d  WUnseI 
in Tennessee believes that that's two 
onpywr t a m s  as opposed to li solid 
twwycm term. 

contract issuc. I would again fike to 
rL%um OUT attcmtiun tu thc J;lnw 26 
Ietter. I think the letter speaks for 
itself. 1 think you're more than cryldle 
of seeing what this letter is htmded to 
do. I WUJJ howcvcr, misc onc SU~LIICC 

to Your Honor's attention, and that's the 

Finally, Your Honor, on thc 
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first paragraph on the secclnd page o f  
that letter, the last sentence in that 
param$. "Dy signing arid 
countersigning this letter, both patties 
waive any right tn claim the dates within 
which a party may seek state Commission 
arbitration of unresolved issues begins 
and ends on any earlier dates," That 
apparently has gone by the boards. 

Your Honor, 1 believe that's 
dl I have in res;yons-e io Cowisel 
opposite. I have other information on 
these other issues that you alluded to 
that you wanted to get to, but I guess we 
can get to that her. 

JUDGE GARNER: Let me inquire, in 
he BellSouth responsiye pleadings, there 
was mention of October 2, '98, 
wrrqoudaicc w i h  Now ComiUUicaiiom. 
Do 1 take it that none of that 
mrrespclndence was in writing, it was 
Y d d  r;ontw* only'? 

MR. KITCHINGS: Your Honor, it is my 
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uildmtmdiug frQru W g  with Ms, 
Mill- that she believed that she mt a 
letter. She catlllot find auy such lettec 
in her records. She hows  that there was 
oral c o n v d o n  betwarn herself and 
Now, but she is unable to 1-c any 
letter, So I believe that all we c u  
prove is o d  convtdsatiofls took place. 

position is that with the notice that was 
w e d  on March 30 of this year, I 

expire on May 3 1 of this year? 

Honor. 

two separate one-year terms? 

JUDGE GARNER: So the BeUSouth 

behevq that the exisdng agl-emlat wi l l  

MR. KITCHINGS; That's wm~t, Your 

JUDGE GARNER: Undcr h c  thmy of 

MR. MTCHINGS: That's wmxt 
JUDGE GARNER: Mr. Laurie, do you 

MR. L A L W :  M a y  I? The Ctrliforuia 
writ to respond? 

PLT ct? . tdy  bcld what it hcld with 
respect to who requests negotiation of an 

10 {Pages 34 to 37) 



P a y  38 

1 
2 
3 
4 
5 
6 
7 
8 
9 

1u 
3 1  
12 
13 
14 
15 
16 
17 

13 
20 
21 
22 
23 

ia 

interconnection agrwnait, but there i s  
language that M. Kitchings read to the 
rewrd d i d i  d w I y  distiriguishes hat 
situation from the situation at hand. 
The California Commission found that 
there had been a waiver, which is a 
voiuntanly h o m  relinquishment of 
existing rights, is the way I call it. 
That's not what they Wued. but hat's 
essentially what they held. And they 
Ibmd as a matter of fui  h a i  the 
parties voluntary negotiations, that 
there was -- that there was no oher 
credible purpose than negotiations under 
252. In this case, there is more than 
credible other reasons for negotiating. 
Now wanted relief for the anticompetitive 
and huddent behavior of BellSouth, and 

interested in compensating Now with money 
rtmiages, but instend they would give Nclw 
a new agreement which would b~ 
advmtztgeous to them economidy in the 

when BellSoub said bat hey were UOI 
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future, which is essentially prospective 
rate making. We all h o w  that rates mw: 
Be made prospectively. 

I would like to give Your Honor 
a copy of a D-ba 22,1999, lerter 
from Paige Miller to Larry Scab. Do you 
h v e  this? 

MR. KITCUtiS:  1 don't h o w  if 1 db 
or not. I do no$ Counsel. 

MR. LAURIE: Do you want to m d  
h u g h  it a Illiuute? 

MR. KlTCHLNtiS: H m .  Thtmk you. 
Mn. LAURIE: And, Yoim IIonor, I'm 

guhg to uffca this as an exhibit to this 
p r o w .  l l i s  is CI Ierter from Paige 
wcr of BcllSmth to Mr. scab at Now. 
It says, ".4 copy of BeUSoiith's standard 
rc&c agrmmt w;rs initidly fOrWNdd 
to Now for the purpose of renegotiations 
on October 2, 1998. Subsequent phone 
calls were made to NQW. However! Now 

progress was made toward a new 
dccIinud to ncgotiak and &us no 
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agreement. " 
That is part of BellSouth 

c~~arrminp down 0% charges dowii h e  h o a r  
of these competitive canims that are 
piire resellers. That's what that October 
2,1998, agreement was, or included. 
UelISouth has repeatdly hed to cram 
OSS charges down Now's throat in spite of 
the c0n-t that the parties signed 
that BellSouth drafted, and that's been 
qylprOWd by L h i S  COIlUK~SShl.  

The very best that BellSouth 
can expect in response to Now's motion to 
&Smiss and its response filed on March 
30, is a ding by t i i s  Commission that 
the apeement expires May 3 l/Junc 1 of 
the year 2000. But the agreement - and 
if the Commission b o b  that, Now wiu 
h e d i a t d y  requesl mda Section 252 a 
new resale agreement. Is that c o w ?  

MR.SEAR: Yes. 
MR. LAURIE: it will hmdirl5dy 

request negotiation of a new resale 

P+ 41 

agmment with BeUSoutlr, and that's when 
the arbitdon window, #he deadlines and 
the Be, begin. Bmuse ihe Comacr 
very p M y  says that in the event of an 
expiration, the parties will operate 
under this existing agreement until a new 
agmmeut is negotiated. Uuder &e 
Cieotpja law, which we provided, it is our 
contention that this apfecment does not 
expireuntilMay31/Junt 1 of2001. But 
I will COilQddt that the very k t  that 
Bell wuld expect in response to this is 
a ruling that h e  agreenleat does expire 
My 31/Junt: 1 of this yes, and if this 
CommiSsion $0 hofa  Now wi'll immediately 
insist upon a 252 negotiation, and 
hopefiiffy that would resalve it. and if 
not, th~m arbitwion prospwtivdy. 

ahcad and introduce hat letter? 
JUDGE GARNER: Are you going to 80 

MR.mcTIUE: Yes. 
JUDGE GARNER: r MCVC hc ILT~LT 

is referend in the BellSouth 
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pleadings. 
MR. LAURIE: It's a letter dated 

December 22, 1P99. We'd olhr h i s .  
MR. KTTCHINGS: No objection. 
.nJT)GE GARNER: It will be marked as 

Now Communications, Inc., Exhibit 1, rmd 
we'll handle the m h g  of the copies 
following the proceeding. 

(Now E>ihrbit 1 was marked 
for identification.) 

E D G E  GARNER: hlr. &i&ings, is 
there an-g in closing on this issue 
you want to tie up? 

redy wanted to try to avoid getting 
into some of the invective, but I can't 
resist this time. Counsel has used the 
term "Cramming" OSS charges down 
resdm'  Uuoats on numerous owsium, 
and I object to that reference. It is 
rlpproprhe to arbitrate thar issue. In 
fact$ Issue 3, as iiM in BeUSouth's 
petition, states: "What are the 

MR. KiTUHlNGS: Yes, Your Honor. 1 
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appropriate rates to be chafsed by 
BellSouth for Now's access to and use of 
the electroic and inrwual h t e t f a m  to 
BellSouth's o p d o n  support systuns and 
fun&ons?" l'm not going to get into 
the substance of it, but BellSouth has a 
my compelling case on bsy but f do 
want to note my objection for the record 
to the chawmmh on of what's gone on 
here about those OSS charges. Thank yon 

duly n d  

* .  

JUDGE GARNER: Your objection is, 

MILLALIRE Iwouldsaythatthat 
at Mr. Kit&ings; it was was not 

directad at his client. And we will 
dchtcly provc, if wc haw to, drat 
thafs exactly what BellSouth has done. 

JUDG€ CiARSER: AU right. Mr. 
Kitchqs, I would be interested in 
submission of the brief that you rad  
from fiom the Tennessee Commission. 

MR. KITCHMGS: Okay. 
JUDGE GARNER: Any ob.jection to the 
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introduction o f  ?hat as ReIlScluth Exhibit 
l?  

MR. LAURIE: No objKtion. 
(3ellSoutfi Exhibit I was marked 
for identification.) 

MR. LAURIE: Again, we71 need a 
copy of i& and I'd just point out that 
that is the very best that BellSouth can 
expect to walk away from this uith today. 

from Now's cousd II Tamessee, buk 
again, we'll be happy to provide a copy 
to both you and them. I guess a 
procedural question would be, do we want 
to make a copy here at the Commission, or 
would you prefer we take it back to 
Atlanta and mad it to both of you? 

JUDGE GARNER: I f  there's no 
objwtioy I would I&G lo go ahead and 
make a copy here and distribute it while 
everyone is here in attendance. 

MR. UTCl-llNtiS: Your Honor, it is 

MR. KITCMNGS: Cerbidy. 
MR. LAURIE And I'm not a member of 
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the Teuesm Bar. 
MR. KITCHINGS: Well, I believe 

JUDGEGARNER: Wellbandlethat 
COlltlSef has my copy. 

following the p r d g  if that's aU 
right. 

MR. KITCHTNGS: Okay. Thatlk you. 
JUDGE GARNER: Well do the same for 

the BeUSouh letter of December 22n4 
1999. 

MR. KITCHtNGS: W s  wit& 
amGhKnd. 

JUDGE GARNER: I would inquire, Mr. 
L u r k  if you had any arguments in 
addition to what was presented in the Now 
rcsponsc and answcr to h c  BcUSouth 
petition on the 0th issues that were  
raid thtzr~. 1 bdi:ly.c o m  of host: 
issues was that BellSouth's failed to 
provide a copy of the petition to Now in 
a timely manna. 

Evw. LALXE: Nuthing additional. 
Your Honor. 
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PaeeJt 
JUnGE GARNER: What about any ofthe 

other issues raised in the response of 
NOW 111 answer to he BdlSouDi pelition? 
Any other issues that you want to touch 
on specitically this morning? 
MR. LAURIE: Your Honor, I think 

from ohsening my demeanor this morning 
you h o w  what Now's position is on its 
motion to & m i s s .  In the highly 
unlikely event that Now is forced to 
ubivate rrhh BellSoulh iu spire or 
Section 252 and in spite of the contract, 
Now expects to raise every issue filed in 
its response in that arbitration because 
it is part of -- it includes the lrnfair 
and anticompetitive treatment of Now and 
other compdtive carriers by BellSouth, 
and this Commission must know how 
BelISouh has ~ a k d  Now and h e  oiher 
competitive carriers so that this 
Commission can prospectively resolve 
issues involving the r d e  v e n t  in 
a prospective manner such as TAFA against 
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Southem Compauy requires and all &le 

cau br: prospective relief for 
auticompetitive and illegal behavior in 
the past; md that prospective relief mn 
be grantsd in only one way, and that's 
with a r d e  agreemat that compmsues 
Now for that illegal bhavior. 

JUDGE GARNER: .4s a threshold 
matter, you don't have anything to add to 
those issues in addition? 

fled rorte cases rq* so that there 

MR. LAUEUE: No, sir. 
JUDGE GARNER: I think you've 

d r d y  touched on both of those. 
Nothing in particular you want to add to 
myhingraiscd'? 

C 0 n f i m r : l  
MR. LAURIE: No. sir. Well, can I 

JUDGEGARNER: Sure. 
MR. L4tNE: Your Honor, we do 

expect -- Now does expat to offm proof. 
compiling p r w i  on L w h  of cvcxy onc ol' 
its allegations as defenses, or whatever 
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you want to call them, in Now's resporw 
of March 20. 

JUDGE GARNER: h he G W I I ~  that we 
go to arbitration in the case? 

MR. TAURIF,: Sir? 
JUDGE GARNER: In the event that we 

go to arbitration in the case? 
MR. LAURIE: Yes, sir. And like I 

say, I don't have to tell you again what 
Now's position is on that. 

clear. 
L D G E  GkILhlER: You've made aiai vay 

MR. LAURIE: h d  Your Honor, Mr. 
Kltchings and 1 -- again, without waiving 
the motion to dismiss or the fact that 
we're at least not ripe for arbitration 
because the agreement hasn't expired - 
we will suggest that we would be amenable 
LO discuss wue exkusions or t h e .  but 
we first want this decided. 

KTnGE GARNER; Mr. Kitchings, 

MR. KITCHlNGS: Yes, Judge. Ikn 
crnythulg in dosing? 
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going to have to reply to what Counsel 
said eartier because this came up 
yesterday* W e  had a status mderence in 
Louisiatq and it became my 

is free to come3 me. But it became my 
uudersmdine, hat Now's positiou is dm 
by attachbg its complaint in the fed& 
court case that it refmenccd &at 
somehow all of the degations in that 
corupkht are now in this mbitmtioll. 
l'w luoked through their mpnse. The 
only place that I found a referen= to 
thslt nitdlnlttnt was in I dmliption of 
w b t  had gone on in the federal court 
asc. I do not rocall saing, haw not 
seen. mythe, that entimerates those 
issucs w being part o f -bs  
arbitmion. And 1 just want the 
Commission to be aware that if, in faq 
Now's position is that evuy one of those 
dcgaimns is in this arbimiitm, wc'rc 
going to object to their inclusion. And 

understanding - sla4, of Counsel 
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we can get into that substannce o f  that 
later, but suffice to say that the 
appropriate place 10 bihg dial up woulct 
have been in its response or 
alternatively file a CIomini.s.sion 
complaint. 

represent all various carriers that 
BellSouth ha allegedly freated so 
disreputably. Well, then bring the other 
GUI-LXS in as wdl ;  IC[ hem joiu die 
complaint. Tlus is a two-party 
arbitration between BellSouth and Kow. 
BellSouth would also remind the 
Commission that Now has filed to file 
testimony as per the Commission d e s .  
Therefore, we believe that the 10 issues 
included in the petition are the 10 
issues iu h i s  case. Thank you. 04 and 
by the way, I do concur with what Coun:;el 
said earlier in closing &out willingness 
to discuss my extmsions that 
necesssry to accommodate the Commission. 

'l'hey claim to - purport to 
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MR. L-ALIRE: a0 you need a response 
to that? 
JUDGE GARNER: Well get to the 

extensions before we close out today. If 
you do have P response to what's been 
stated, 11 allow you to make one. 

tbc f d d  cow Complaint, whi& 
m LAURIE: we discussed, we fled 

describes the treatment of Now by 
BellSouth and 0th Carriers, And we 
expect, agairz prospective reliefin the 

need to go to arbitration now, but if, in 

then we request prospective relief in the 
f o m  of morc advantageous tcnns of an 
wbitrated resale agreement became of 
thu miswundud of BcU. 

As far as fifing testimony, 
there hasn't b m  any order to fie 
testimony, to my howledge, and if the 
Commission wants tcs.timony flcd, jus? 
let us know and well set it done. But, 

form - agstrin, we hnY thiak that we 

the highly unlikely evmlt that we &, 
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wain, we don't think that we even have 
to get to that, because as a procedural 
ma~er ,  d r e  noi suppsad 10 be here. 

Mr. Kitching is  referencing is the 
requirement in the Commission's T rules 
regardm_e petitions for arbitration 
specifidly Rule T-26 that does require 
filing of testimony uith your response 
and also requires on the h n t  end, when 
Lhe petition is Wd. h e  peliriorhq? 
party has to include prefiled testimony 
at that time. But w, you've said, we've 
got to deal with the threshold issue 
first before we get to that, so that for 
the momen& is what we've got to address 
before we look at the other issues, but 
we do have that issue on rccoTcI. 

JUDGE GARNER: Well I think what 

MR. KTTCHMGS: nlak you. 

my d l G r  points that the pidm: W a l t  to 

JUDGE GARNER: All right. Before we 
talk rlbout possible eutensions, are tlwe 

make? 
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MR.LAuluE: No,sir. 
MR KITCHNGS: None for BellSouth, 

JUDGE GARNER: Well, I thought I had 
Your I Iouor. 

n pretty good b d c  on this before I 
m e  in bere this morning, but now lln 
uot quite so sure. so what z% going to 
do is take the matter undm advisemen& 
and I will discuss with the COW 
reporter getting something of a e t e d  
mpy of the tmtlscript. 3ecause of &at, 
1 think we do n t d  to talk h u t  
extensions bemuse wcte got to deaf with 
this thrm;bold issue before myth+ else 
transpires, and if decision is to 

extension because it won't matter. But 
in thc cwnt thai wc drr, 1 trrE;c it thc 
patties are amenable to extensions. 

&S&S, W C  WOD't bC ConCCmCd with all 

MR. L 4 L W :  Yes, Your Honor. 
MR. WCHINGS: Yes. Your Honor. 
3zrDGE GAEhTR: B a d  on what's bmn 

said t h s  morning? 
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MR. IAIJRTE; Yes. Your Honor. 
MR. KITCHINGS: Yes, Your Honomr. 
JUDGE GARXER: Have you had a11y 

thought on what you consider a reasonalde 
extension: 30, 60,90 days? 

somethmg in that range would be amenable 
to Now, agam, without waiving its 
position. 

w i h  Cuutisel opposite on Uia~ b u ~  
something in that range would be 
acceptable to BellSouth as well. 

want to drag it out any longer than we 
had to anyway. We do have a 
responsibility to address these matters 
in an expeditious fashion, so we w o l d  
IU&C e ~ m y  eflurt (Q  do. So I Cor 
going forward purposes, I would need to 
,address the issues of the threshold 
nature; hat have b u n  raised this morning 
so the parties will be in a position to 

MR. LAURIE: Yes, Your Honor, 

MR. KITCHlNCiS: 1 have not spoken 

JUDGE GARNER: We eddy don't 
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h o w  what they have to do aud so will th 
Commission, so I d endeavor to do that 
as quickly as we m. 

M R  L A W :  Thank you, Your Honor. 
MR. KITCIJINGS: Thank you. 
JUDGE GARNER: We have the BellSouth 

Exhibit 1 a d  the Now Co~uuicsUiotls 
Exbibit 1 that are a part of the record 
in this proceedmg. h y t h q  else that 
n& to be addressed before we close out 
this ruornhg? 

side, Your IIonor. 

taken mda advisement. nnd that will 
concludc thc prc-hwing confkmcc. 
(Whereupon. the hearing was concluded.) 

MR. UTCHINCiS: Not on the BeUSouth 

JUDGE GARNER: If nok the matter is 
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May 5,2000 

Mr. K. D a 4 d - W  
Executive S m r y  
Tennezee Regulatory Authriig 
460 James Rokmon Parkway 
Nashville, TN 372434505 

Dear Mr. Waddek 

On April 18, ZOOO,, NOW Communkadons, Inc. filed its Memorandum In 
Support of I t s  modon to dismiss the pdtlon of Bells& Telecomunudcadons, Inc. for 
arbitradon filed fn the referenced docket. In that Memorandum, it was stated that “the 
InIda1 [Resale] agreement of the pards has been wtended by ttr terms mtiI lune 1, 
2000.’’ This stattment was merely made for argurnentathre 
purposes only. Thk I e t t v  is submitted as a clarification abut this paint. Ahhwgh it b 
not necessarily mamial to thle h u e  cum pending, NOW’S position Ls and always has 
been that the agreement has been extended by operation of i~ provisions undl June 1, 
2001. 

(Memonnctum, p. 2.) 



Mr. K. David Waddell 
May 5, 2000 
Page 2 

copk are attached herewkh. 
infomadon contained In thls IerBt, pIease feel free to contact me. 

7 3 1 s  lemr Is intended ,as an offlciaI TRA filing, and, accordlngly, thhteen ( 1  3) 
If you have any questions or concern regardfng the 

FARRlS, MATHEWS, BRANAN 
6OBANGO 81 HELLEN, P A C .  

Chatla B, Welch, ]r. 

cc: RScott Seab 
Carroll H, Ingram 
Jennifer 1. Wlklnson 
Jams Mlngee, 11 
Rlchard CoIlier, €squire 
Guy M, Hicks, Esquire 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing, Now Communications, Inc.'s 
Motion for Leave to Submit [nformation Supplementary to its Motion for Determination 
of Preliminary Matter, has been served by hand delivery this 5th day of May, 2000, on 
the following: 

Ms. Nancy H. Sims 
BellSouth Telecommunications, Inc. 
150 South Monroe Street 
Suite 400 
Tallahassee, Florida 32301-1 556 

Mr. Tim Vaccaro 
Division of Legal Services 
Florida Public Service Comm.ission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Charles J. Pellegni 


