ORIGy

BEFORE THE PUBLIC SERVICE COMMISSION OF FLORIDA AL

Complaint of ITC”DeltaCom Communications, Inc. Docket No. 991946-TP

)
Against BellSouth Telecommunications, Inc., for )
Breach of Interconnection Terms, and Request )
for Immediate Relief. )

MOTION FOR SUMMARY FINAL ORDER

ITC"DeltaCom Communications, Inc. (“DeltaCom™), pursuant to Rule 28-106.204(4),
Florida Administrative Code, moves for entry of a summary final order in the above-captioned
Complaint against BellSouth Telecommunications, Inc. ("BST"), for breach of interconnection
terms and conditions of the Interconnection Agreement and Amendments between DeltaCom and
BST (collectively, the “Agreement”) on the grounds that (1) there is no genuine issue as to any
material fact and as a matter of law, the same issues in a prior decision have been answered
contrary to BellSouth’s position, and (2) that as a matter of law, BST is collaterally estopped by
the decision of the Alabama Public Service Commission from re-litigating the issue of whether
BellSouth is required to pay reciprocal compensation for calls placed by customers of BST to
Information Services Providers (“ISPs”) served by ITC”*DeltaCom.

Introduction

The issue in this proceeding is whether local, seven-digit calls placed by customers of
BST to an ISP customer of DeltaCom constitute local traffic for which reciprocal compensation
is due under the parties’ Agreement. At the time DeltaCom filed its Complaint, at least twenty-
five (25) state commissions had held that ISP traffic is subject to reciprocal compensation.' In
addition, several federal district courts have upheld state commission decisions requiring

reciprocal compensation for ISP traffic?  Additionally, the Federal Communications

' Attached as Appendix A is a listing of state commission decisions requiring the payment of reciprocal
compensation for calls to ISPs. )

* Attached as Appendix B is a listing of those federal district court rulings upholB @ lYt4E N SnMEMBIRI DATEs
requiring payment of reciprocal compensation for calls to ISPs.
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Commission (“FCC”) determined that, iﬁ the absence of a federal rule regarding appropriate
compensation for such traffic, the decisions of state commissions on this issue have binding
effect.’ Recently, the D.C. Circuit Court vacated and remanded the FCC’s ruling that ISP-bound
calls are jurisdictionally interstate for want of “reasoned decision making.™

Five of the states deciding that reciprocal compensation applies to ISP traffic involved
proceedings in which BST was a party. Moreover, the Florida Public Service Commission
decision in the Global Naps® docket reviewed the same language that is contained.in the
DeltaCom/BellSouth Interconnection Agreement at dispute here. In the Global Naps case, the
Commission was asked to review contract language regarding the definition of local traffic and
the provisions concerning reciprocal compensation to determine whether BST is required to pay
for the delivery of calls to ISP customers served by Global Naps. The Commission determined
that the Global Naps interconnection agreement required BST to pay reciprocal compensation
for the delivery of BellSouth originated calls to the Global Nap’s ISP customers. Because the
contract language at issue in this proceeding is the same language at issue in the Global Naps
proceeding, there is no genuine issue of material fact and as a matter of law, summary judgment
is due.

Furthermore, under Florida law, where the parties and issues are identical and the matter
has been fully litigated, the prevailing party may preclude the other party from re-litigating an

issue decided in a previous action.® This doctrine, known as collateral estoppel, applies to

* Implementation of the Local Competition Provisions in the Telecommunications Act of 1996 and Inter-Carrier
Compensation for ISP-Bound Traffic, CC Dockets No. 96-98 & 99-68, FCC No. 99-38, Declaratory Ruling and
Notice of Proposed Rulemaking 4 24 (rel. February 26, 1999) (“ISP Declaratory Ruling™).

* Bell Atlantic Telephone Company v. Federal Communications Commission, No. 99-1094, 2000 WL 273383 (D.C.
Cir. March 24, 2000) vacating and remanding the FCC’s ISP Declaratory Ruling.

Y nre: Complaint and/or Petition for arbitration by Global Naps, Inc. for enforcement of Section VI(B) of its
interconnection agreement with BellSouth Telecommunications, Inc., and request for relief, FPSC, Docket No.
991267-TP (Order No. PSC-00-0802-FOF-TP), (April 24, 2000).

* McCabe v. Waodland Towers, Case No. 98-3082, 1999 Fla. Div. Admin. Hear. LEXIS 183,
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7 As discussed more fully below, DeltaCom submits that

decisions of administrative agencies.
BST is collaterally estopped from re-litigating the issue of whether the ITC DeltaCom and
BellSouth interconnection agreement, as amended, requires reciprocal compensation for ISP
traffic because of the Alabama Public Service Commission’s decision which was rendered
against BST,

Argument

ISSUE 1: UNDER THE BELLSOUTH AND ITC*"DELTACOM
INTERCONNECTION AGREEMENT, AS AMENDED, ARE THE
PARTIES REQUIRED TO COMPENSATE EACH OTHER FOR
DELIVERY OF TRAFFIC TO ISPS? IF SO, WHAT ACTION, IF ANY,
SHOULD BE TAKEN?

On March 12, 1997, DeltaCom and BST entered into the Agreement which, as amended,
sets forth the terms and conditions governing the interconnection of their respective
telecommunications networks. The Agreement, including all pertinent Amendments, was
approved by this Commission.® This dispute involves whether under the Agreement DeltaCom is
entitled to payment of reciprocal compensation for local seven-digit calls placed by customers of
BST to an ISP customer of DeltaCom.

A. Findings by the FCC and State Commissions on ISP Traffic

At the time DeltaCom filed its Complaint with this Commission, at least twenty-five state

commissions had concluded that ISP traffic is subject to reciprocal compensation.” In addition,

on February 26, 1999, the FCC issued its long-awaited decision concerning whether a local

" See Akins v. Hudson Pulp & Paper Co., Inc., 330 S0.2d 757 (Fla. 1" DCA 1976); United States Fidelity &
Guaranty Co. V. Odoms, 444 So. 2d 78 (Fla. 5% DCA 1984).

DeltaCom Complaint, § 6; BST Answer, ¥ 6. By citing to BST’s Answer in this motion, DeltaCom does not waive
any objection to the content of that pleading. DeltaCom reserves the right to challenge any allegations or argument
deemed improper, by way of a motion to strike or otherwise, at the appropriate time.

*  DeltaCom Complaint, 20 ; BST Answer, Y 20,




exchange carrier is entitled to reciprocal compensation for traffic it delivers to an ISP.”® In this
ISP Declaratory Ruling, the FCC decided the following:

(1) ISP traffic is “jurisdictionally mixed and appears to be largely interstate.”"'
(2) The FCC’s adoption of a rule “regarding inter-carrier compensation for ISP traffic

3212

... to govern prospective compensation would serve the public interest. Because of an

inadequate record, the FCC secks comments on alternative proposals for such a rule."”

3) Since the FCC has not heretofore adopted a rule governing inter-carrier
compensation for ISP traffic, there is “no reason [for the FCC] to interfere with state commission
findings as to whether reciprocal compensation provisions of interconnection agreements apply
to ISP-bound traffic, pending adoption of [such a rule].”’* The FCC’s ISP Declaratory Ruling is
not to “be construed to question any determination a state commission has made, or may make in
the future, that parties have agreed to treat ISP-bound traffic as local traffic under existing

»15 Moreover, “state commissions ... may determine in their

interconnection agreements.
arbitration proceedings at this point that reciprocal compensation should be paid for this
traffic.”'® Indeed, although the FCC “has not adopted a specific rule governing the matter, ...

[its] policy of treating ISP-bound traffic as local for purposes of interstate access charges would,

Implementation of the Local Competition Provisions in the Telecommunications Act of 1996 and Inter-Carrier
Compensation for ISP-Bound Traffic, CC Dockets No. 96-98 & 99-68, FCC No. 99-38, Declaratory Ruling and Notice
of Proposed Rulemaking (rel. February 26, 1999).

" Id at1;seealsoid. at B(“After reviewing the record, we conclude that, although some Internet traffic is intrastate,
a substantial portion of Internet traffic involves accessing interstate or foreign websites,”).

¥ Id. at 28 (emphasis added).

Id. at 28; see also id. at 29-36.

Id. at 21; see also id. at 1 (“In the absence, to date, of a federal rule regarding the appropriate inter-
carrier compensation for this traffic, we therefore conclude that parties should be bound by their existing
interconnection agreements, as interpreted by state commissions.”). _

* Id at 24; see also id. at 28(*“Until adoption of a final rule, state commissions will continue to determine whether
reciprocal compensation is due for this [[SP-bound] traffic. As discussed above, the Commission’s holding that parties’
agreements, as interpreted by state commissions, should be binding also applies to those state commissions that have
not yet addressed the issue.”).

I at?s.
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if applied in the separate context of reciprocal compensation, suggest that such compensation is
due for that traffic.”"’

From the foregoing, it is clear that the FCC will not interfere with any state commission
decision — previously made or to be made in the future — requiring payment of reciprocal
compensation for ISP traffic, at least until the FCC promulgates a rule on the matter, The FCC
also clearly recognized that the state commissions have jurisdiction under sections 251 and 252
of the Telecommunications Act of 1996™ to decide whether reciprocal compensation applies to
ISP traffic under interconnection agreements approved by those commissions.”” Recently, the
portion of the FCC’s ISP Declaratory Ruling that establishes calls to ISPs are jurisdictionally
mixed and largely interstate has been remanded back to the FCC by the D.C. Circuit Court for
want of “reasoned decision making.”” For the reasons discussed below, DeltaCom submits that
this Commission should exercise its jurisdiction to resolve this dispute concerning reciprocal
compensation for ISP traffic and, in doing so, should determine as a matter of law that it has
already concluded that reciprocal compensation is due under this agreement, or, in the
alternative, apply collateral estoppel to preclude BST from re-litigating the issue already decided
against BST by the Alabama Public Service Commission.

Five state commissions have addressed this same issue in proceedings in which BST was
a party: Alabama, Florida, Georgia, North Carolina, and Tennessee.?! In each of these
proceedings, the state commissions interpreted interconnection agreements between BST and

various CLECs as providing for payment of reciprocal compensation on ISP traffic. In fact, the

17

Id at25

47 U.S.C. §§ 251 & 252. See DeltaCom Complaint at 5.
See also 18P Declaratory Ruling at 25(*As we observed in the Local Competition Order, state commission authority
over interconnection agreements pursuant to section 252 extends to both interstate and intrastate matters. Thu53 the mere
fact that ISP-bound traffic is largely interstate does not necessarily remove it from the section 251/252 negotiation and
arbitration process.”}{footnote omitted).
” Bell Atlantic Telephone Company v. Federal Communications Commission, No. 99-1094, 2000 WL
273383 at 2 (D.C. Cir. March 24, 2000) vacating and remanding the FCC’s ISP Declaratory Ruling.

" See Appendix A for listing of state commission decisions.
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Alabama Public Service Commission’s decision and this Commission’s decision in the Global
Naps case interpreted the very same Agreement at issue in this proceeding.

The Florida proceedings involved complaints filed by four CLECs against BST alleging
that BST had failed to pay reciprocal compensation for local telephone exchange traffic
transported and terminated by the CLECs to ISPs.> The Florida Public Service Commission
considered the case as “primarily a contract dispute between the parties” and therefore addressed
only “the issue of whether ISP traffic should be treated as local or interstate for purposes of
reciprocal compensation as necessary to show what the parties might reasonably have intended at
the time they entered into their contracts.”” Reviewing the interconnection agreement between
BST and WorldCom, the commission concluded that, regardless of whether the language of the
agreement was ambiguous, the “the parties intended to include ISP traffic as local traffic for
purposes of reciprocal compensation under their agreement.”* It explained:

Even if we assume for the sake of discussion that the
parties’ agreements concerning reciprocal compensation can be
said to be ambiguous or susceptible of different meanings, the
parties’ conduct at the time of, and subsequent to, the execution of
the Agreement indicates that they intended to treat ISP traffic as
local traffic. None of the parties singled ISP traffic out for special
treatment during their negotiations. BellSouth concedes that it
rates the traffic of its own ISP customers as local traffic. It would
hardly be just for BellSouth to conduct itself in this way while
treating WorldCom differently. Moreover, BellSouth made no
attempt to separate out ISP traffic from its bills to the ALECs until
it decided it did not want to pay reciprocal compensation for ISP
traffic to the ALECS. BellSouth’s conduct subsequent to the
Agreement was for a long time consistent with the interpretation of
Section 1.40 [of the Agreement] urged by WorldCom. A party to a
contract cannot be permitted to impose unilaterally a different
meaning than the one shared by the parties at the time of execution
when it later becomes enlightened or discovers an unintended
consequence.

Complaint of WorldCom Technologies, Inc. Against BellSouth Telecommunications, Inc. for Breach of Terms of
Florida Partial Interconnection Agreement under Sections 251 and 252 of the Telecommunications Act of 1996 and
Request for Relief. DocketNo. 971478-TP, Order No. 98-1216 (F.P.S.C. September 15, 1998) (“Florida Order™) at 3-4.

Id. at 5,
Id. at 8-9.



BellSouth states in its brief that “the Commission must
consider the extant FCC orders, case law, and trade usage at the
time the parties negotiated and executed the Agreements.” We
have. By its own standards, BellSouth is found wanting. The
preponderance of the evidence shows that BellSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service end users that are
Internet Service Providers or Enhanced Service Providers under the
terms of the WorldCom and BellSouth Florida Partial
Interconnection Agreement. Traffic that is terminated on a local
dialed basis to Internet Service Providers or Enhanced Service
Providers should not be treated differently from other local dialed
trafficc.  We find that BellSouth must compensate WorldCom
according to the parties’ interconnection agreement, including
interest, for the entire period the balance owed is outstanding.”

B. This €ase is a Matter of Contract Interpretation and There are No Genuine Issues as to
Any Material Fact

This case is a simple matter of contract interpretation. The interpretation of contracts is a
matter of law and the admission of evidence is improper unless the language of the instrument is
ambiguous.”® “Before a trial court can consider such extrinsic evidence in interpreting a contract,
the words used must be unclear such that an ambiguity exists on the face of the contract.”
Thus, unless the Commission finds that the Agreement between DeltaCom and BST is unclear, it
must determine the issue of reciprocal compensation for ISP traffic as a matter of law based on
the face of the Agreement without any reference to testimony or other evidence.

In Global Naps®, BST fully litigated the issue of whether the language contained in the
agreement between Global Naps and BST required payment for reciprocal compensation of ISP

traffic. Because Global Naps adopted the ITC"DeltaCom Agreement pursuant to 252(i) of the

Telecommunications Act of 1996, the Global Naps Agreement is identical to the ITC*DeltaCom

®  Id. at23-24. The Commission reached a similar conclusion as to BST’s interconnection agreements with the other

CLEC complainants. See id. at 25 (Teleport'TCG South Florida), 26 (MCI), 27 (Intermedia).

* Friedman v. Virginia Metal Products Corp., 56 50.2d 515, 516 (Fla. 1952).

2 Emergency Associates of Tampa, P.A. v. Sassano, 664 So.2d 1000, 1002 (2d DCA 1995).

2 In re: Complaint and/or Petition for Arbitration by Global Naps, Inc. for Enforcement of Section VI(B) of its
Interconnection Agreement with BellSouth Communications, Inc. and Request for Relief, FPSC Docket No. 991267-
TP (Order No. PSC-00-0802-FOF-TP) (April 24, 2000).




and BST Agreement. The Commission found that the “plain language” of the Global Naps/BST
Agreement (the same contract language at issue in this proceeding) requires the payment of
reciprocal compensation for all local traffic, including traffic bound for ISPs:

In this case, however, we believe the plain language of the Agreement shows
that the parties intended the payment of reciprocal compensation for all local
traffic, including traffic bound for 1SPs. Therefore, it is not necessary to
look beyond the written agreement to the actions of the parties at the time
the agreement was executed or to the subsequent actions of the parties to
determine their intent.

(Emphasis added).”

Thus the Commission decided, as a matter of law, that the plain meaning of the contract
between BellSouth and Global Naps was clear and did not require extrinsic evidence to
determine the parties” intent. Because the exact same language is at issue in this case, the
Commission should rule that the contract language is clear and unambiguous and does not
require the admission of testimony or other extrinsic evidence. To conduct discovery and a
hearing in this matter will be a waste of judicial resources and result in unnecessary expense for
all involved. Where there is no genuine issue of matetial fact, and the same issues of law were
answered in prior decisions, either expressly or impliedly, contrary to the position of the
defendant, summary judgment is proper.”

C. This Matter Has Already Been Fully Litigated and Therefore BellSouth is Collaterally
Estopped From Re-litigating Whether It Must Pay Reciprocal Compensation

The Alabama Public Service Commission’s (“APSC”) March 1999 order collaterally

estops BellSouth from re-litigating the same issues,”’ The APSC interpreted the Agreement
between BST and DeltaCom as requiring payment of reciprocal compensation for ISP traffic. In

that proceeding, the APSC also interpreted interconnection agreements between BST and other

“Id. at7-8.
* Forte Towers, Inc., v. City of Miami Beach, 360 So. 2d 81 (Fla 3 DCA 1978).

¥ In re Emergency Petitions of ICG Telecom Group Inc. and ITC*DeltaCom Communications, Inc., for a Declaratory

Ruling, Docket No. 26619, Alabama Public Service Commission (March 4,1999) {“Alabama Order”} (Copy attached as
Appendix C).




CLECs, Petitioner ICG Telecom Group, Inc. (“ICG”), and Intervenors Intermedia
Communications, Inc. (“Intermedia”), KMC Telecom, Inc. (“KMC”), and e.spire
Communications, Inc. (“e.spire”).” The CLECs sought a “determination that telephone. calls
originating and terminating in the same local calling area from a BellSouth provided telephone
exchange service end user to the respective end users of [the CLECs], including ISPs, qualify as
local traffic under the terms of their respective interconnection agreements and are, therefore,
subject to the payment of reciprocal compensation under the terms and conditions of those
agreements.”” 1In response, BST raised essentially the same defenses and arguments that it has
presented in this proceeding.**

On March 4, 1999, the Alabama Public Service Commission issued its order finding “that
with regard to the interconnection agreements BellSouth entered with DeltaCom, KMC,
Intermedia and e.spire, telephone calls originating and terminating in the same local calling area
from a BellSouth provided telephone service end user to the respective ISP end users of the
effected [sic] CLEC Petitioners/Intervenors qualifies as local traffic which is subject to reciprocal
compensation.”®  The BST interconnection agreement with DeltaCom is the identical
Agreement, with Amendments, that is at issue in the present proceeding.*®

Focusing on the actual language of the agreements,”’ the APSC determined that the
parties intended to treat ISP traffic as local traffic for purposes of reciprocal compensation. It
stated:

In particular, we note that at the time the interconnection

agreements in question were entered, ISP traffic was treated as
local in virtually every respect by all industry participants

Alabama Order at 3; see also id. at 20-22 (setting out pertinent provisions from each agreement).
Id at1l.

* Compare Alabama Order at 2 with BST Answer.

" Id. at 26.

" Asnoted in section IT of the Agreement, the Agreement governs the interconnection arrangements between the parties
int all nine BST states.

7 Id. at 20,




including the F.C.C. Like the CLEC Petitioners/Intervenors,
BellSouth was fully aware of the industry’s prevailingly local
treatment of ISP ftraffic at the time that it entered the
interconnection agreements in question. In fact, BellSouth itself
afforded ISP traffic prevailingly local treatment in the same
respects that the CLECs did at that time.

Even today, both BellSouth and the CLEC
Petitioners/Intervenors charge their ISP customers local business
line rates for local telephone exchange service that enables the
ISPs’ customers to access their service via a local call. The service
provided to ISP customers by BellSouth and the CLEC
Petitioners/Intervenors falls under their local exchange tariffs and
calls to ISPs are rated and billed just as any other local call placed
via a seven digit local telephone number. Neither BellSouth nor
the CLEC Pefitioners/Intervenors assess toll charges for those
calls. BellSouth specifically advises consumers subscribing to its
Intermnet service provider that access to the BellSouth ISP is
achieved via a local call.

As further indication of the prevailingly local treatment
afforded to ISP traffic, BellSouth records the minutes of use
associated with such calls as local for ARMIS reporting
requirements with the FCC. Further, BellSouth characterizes
expenses and revenues associated with ISP-bound traffic as
intrastate for jurisdictional separations purposes.

Also persuasive is the evidence of record demonstrating
BellSouth’s awareness of the 1989 decision of the Florida Public
Service Commission wherein the Florida Commission held that
calls to ISPs should be viewed as jurisdictionally intrastate local
exchange calls. BellSouth’s knowledge of the Florida Information
Services Order is particularly enlightening given the fact that
BellSouth generally negotiates interconnection agreements on a
region-wide basis. The existence of that decision strongly suggests
that BellSouth was fully aware of the prevailingly local treatment
afforded ISP traffic by industry usage and custom long before the
interconnection agreements under review were negotiated and
executed. If there was indeed no intention to encompass ISP traffic
within the meaning of local traffic as BellSouth claims, it is
reasonable to assume that BellSouth would have taken steps to
specifically excluded [sic] ISP traffic from the definition of local
traffic in light of the Florida Information Services Order.

Perhaps the most persuasive evidence that BellSouth did

not intend to exclude calls to ISPs from the definition of local
traffic when it entered the agreements under review is- gleaned

10




from the conspicuous absence of a mechanism to track, separate
and exclude ISP traffic from the local billing records of the CLEC
Petitioners/Intervenors. BellSouth was certainly in a position to
know that such a mechanism would be necessary to segregate ISP
traffic from local calls, yet no attempt was ever made to develop
and incorporate such a mechanism ....

Given the comprehensive nature of the interconnection
agreements under review and the specificity with which they
address virtually all interconnection issues, we find it difficult to
fathom that BellSouth would not insist on a specific, itemized
exception excluding ISP traffic from the definition of local traffic
had that been its intention. The prevailingly local treatment
afforded to ISP traffic by industry participants at the time the
agreements under review were entered, and BellSouth’s knowledge
of that industry custom and usage, made it imperative that
BelSouth specifically exclude calis to ISPs from the definition of
local traffic subject to the payment of reciprocal compensation.
Given the circumstances then existing, we find the absence of such
a specific exclusion or exception to be persuasive of the fact that
BellSouth did not intend to exclude ISP traffic from the definition
of local traffic when it entered the agreement in question.*®

Thus, the APSC found that ISP traffic constitutes local traffic for purposes of reciprocal
compensation provisions in the BST interconnection agreements.

Under the doctrine of collateral estoppel, where the parties and issues are identical and
where a particular matter has been fully litigated and determined in a prior litigation which has
resulted in a final decision int a court of competent jurisdiction, the parties are barred from re-
litigating the same issues.”” The doctrine applies to the decisions of administrative agencies
acting in a judicial capacity.*® Global Naps argued in its post-hearing brief to this Commission
that collateral estoppel applied based on the APSC’s decision. However, the Florida staff

recommendation dated March 16, 2000 observed that collateral estoppel would not apply in the

* 1d. at 24-26 (footnotes omitted).
¥ Mobil Ol Corporation v. Shevin, 354 So. 2d 372, 375 (Fla. 1977).

* McCabe v. Woodland Towers, Case No. 98-3082, 1999 Fla. Div. Admin. Hear. LEXIS 183. Se¢ Akins v. Hudson
Pulp & Paper Co., Inc., 330 S0.2d 757 (Fla. 1* DCA 1976); United States Fidelity & Guaranty Co. V. Odoms,444
So. 2d 78 (Fla. 5" DCA 1984).
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Global Naps case because the parties were different. However, in this case collateral estoppel
applies because the parties and the issues are the same. The APSC rendered a ruling in
DeltaCom’s favor and as the FPSC staff observed in its recommendation, the same issue of
whether reciprocal compensation is due under the BellSouth and DeltaCom interconnection
agreement was fully litigated .
D. Summary of Argument on Issue 1

The issue of whether reciprocal compensation is required for ISP traffic between BST and
the CLECs has been extensively litigated before this Commission. This Commission has
rendered several separate rulings on the same issue and all the decisions have been contrary to
the position advocated by BST. BST has had a full and fair opportunity to litigate the issue in
each of those proceedings. In fact, BST participated fully in the proceedings, vigorously
prosecuting 1its case in each of them. There are no circumstances present that would justify
affording BST yet another opportunity to litigate the issue again, especially where the contract
language at issue is identical to that presented to this Commission in Global Naps and there has
been no finding that the Agreement language is ambiguous. Where there are no genuine issues
of material fact and where the same issues in prior decisions have been answered contrary to
BST’s position, summary judgment is due as a matter of law. In the alternative, the Commission
should hold that BST is collaterally estopped from re-litigating whether ISP traffic is subject to

reciprocal compensation under its agreement with ITC"DeltaCom.

ISSUEIl: IS THE PREVAILING PARTY ENTITLED TO ATTORNEY’S FEES
UNDER THE AGREEMENT?

In the Global Naps case, the same issue was presented. The Commission ruled in Global
Naps that the language in the agreement is clear and the prevailing party is entitled to attorneys’
fees. There can be no argument that there is any genuine issue of material fact on this point

because BellSouth agreed with the Commission, arguing that the prevailing party was entitled to

12




attorney’s fees because “the plain language of the Agreement is unambiguous.”! The identical
language 1s present in the DeltaCom and BellSouth interconnection agreement. The Commission
should rule as a matter of law that attorneys’ fees are due.
Conclusion

There is no genuine issue of material fact in this case and therefore a summary final order
should be entered as a matter of law. BST has had an ample opportunity to litigate — and has
actually litigated — the same issue presented in this proceeding. There are sufficient grounds for
summary judgment as the same issue of law has been decided in a prior Commission decision,
However, established principles of collateral estoppel can be applied to preclude BST from re-
' litigating whether ISP traffic constitutes local traffic subject to reciprocal compensation.
Accordingly, ITC"DeltaCom requests that the Commission grant this motion for summary final
order and require BST to pay ITC"DeltaCom all outstanding reciprocal compensation monies

due with interest, plus attorney’s fees, and grant such other relief as is just and proper.

Respectfully submitted this ] § T\ day of May, 2000.

Nanette Edwards

Senior Manager, Regulatory Attorney
ITC*DeltaCom

4092 S. Memorial Parkway
Huntsville, Alabama 35802

PH: (256) 382-3856

FAX: (256) 382-3936

¥ Andrew Bertron, Jr. (Fla. Bar # 982849)

Huey, Guilday & Tucker, P.A.

106 E. College Ave., Suite 900 (32301)

Post Office Box 1794

Tallahassee, Florida 32302

(850) 224-7091

(850) 222-2593 (facsimile)

Counsel for ITC*DeltaCom Communications, Inc.

1 Global Naps, Staff Recommendation, p. 11 (March 16, 2000).

13




CERTIFICATE OF SERVICE
DOCKET NO. 991946

I hereby certify that a true and correct copy of the foregoing has been furnished by Hand-
Delivery this | S+\-day of May , 2000 to Nancy H. Sims, BellSouth Telecommunications, Inc.,
150 South Monroe Street, Suite 400, Tallahassee, Florida 32301-1556.

Atfomcy

a\ITC-Recip\MotSummary
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Appendix “A”

State Commissions Decisions Issued Before the ISP Order Holding That Calls
to ISPs Are Subject to Reciprocal Compensation Requirements.

1. Arizona. Opinion and Order - Decision No. 59872, In re Petition of MFS
Intelenet for Arbitration of Interconnection Rates, Terms, and Conditions
with US West, Docket No. U-2752-6-362 (Ariz. Corp. Comm’n Oct. 29,
1996).

2. Arkansas. Order - Order No. 6, Connect Communications v. Southwestern
Bell, Docket No. 98-167-C (Ark. Pub. Serv. Comm’n Dec. 31, 1998).

3. California. Opinion - Decision No. 98-10-057, Order Instituting
Rulemaking and Investigation on the Commission’s Own Motion into
Competition for Local Exchange Service, 95-04-043 (Rulemaking) & 95-04-
044 (Investigation) (Cal. Pub. Util. Comm’n Oct. 22, 1998).

4.  Colorado. Decision Regarding Petition for Arbitration - Decision No. C96-
1185, In re Petition of MFS Intelenet for Arbitration with US West, Docket
No. 96A-287T (Col. Pub. Util. Comm’n Nov. 5, 1996).

5. Connecticut, Decision - In re Petition for the Southern New England
Telephone Company for a Declaratory Ruling Concerning Internet Services
Provider Traffic, Docket No. 97-05-22 (Conn. Dept. of Pub. Util. Control
Sept. 17, 1997).

6. Florida. Order, In re: An Investigation Into the Statewide Offering of Access
to the Local Network for the Purpose of Providing Information Services,
Docket No. 880423-TP (Fla. Pub, Serv. Comm’n Sept. 5, 1989) (App.Tab

11).

Final Order Resolving Complaints - Order No. PSC-98-1216-FOF-TP,
Consolidated Complaints of WorldCom, Teleport/TCG South Florida,
Intermedia, MCImetro, Docket Nos. 971478-TP, 980184-TP, 980495-TP,
980499-TP (Fla. Pub. Serv. Comm’n Sept. 15, 1998) (App. Tab 12).

7.  Georgia. Order Affirming and Modifying the Hearing Officer’s Decision, In
re Complaint of MFS Intelenet against BellSouth, Docket No. 8196-U, (Ga.
Pub. Serv. Comm’n Dec. 28, 1998) (App. Tab 13).




Appendix “A”

10.

11.

12.

Order Deciding Complaint, /n re Petition of MClmetro for Arbitration with
BellSouth, Docket No. 6865-U (Ga. Pub. Serv. Comm’n Dec. 28, 1998)
(App. Tab 14).

Order Deciding Complaint, In re: Complaint of Intermedia
Communications, Inc. against BellSouth Telecommunications, Inc. for
Breach of Terms of Georgia Partial Interconnection Agreement under
Sections 251 and 252 of the Telecommunications Act of 1996, and Request
Jor Relief, Docket No. 9920-U (Ga. Pub. Serv. Comm’n Jan. 16, 1999)
(App. Tab 15).

Order Affirming and Modifying the Hearing Officer’s Decision, /n re
Complaint of e.spire Communications, Inc. Against BellSouth
Telecommunications, Inc., Docket No. 9281-U (Ga. Pub. Serv. Comm’n Feb.
16, 1999) (App. Tab 16).

Hawaii. Order, In re Investigation of the Communications Infrastructure of
the State of Hawaii, Docket No. 7702 (Haw. Pub. Serv. Comm’n Jan. 7,
1999).

Hlinois. Order, Teleport v. lllinois Bell, et al., Docket No. 97-0404, 97-
0519, 97-0525 (Consolidated (1. Come. Comm’n March 11, 1998)
[Affirmed on Appeal, June 18, 1999].

Indiana. In re Complaint of Time Warner against Indiana Bell for Violation
of the Terms of the Interconnection Agreement, Cause No. 41097 (Ind. Util.
Reg. Comm’n Feb. 3, 1999).

Marvyland. Bell Atlantic-Maryland v Public Service Commission of
Maryland and MFS Intelenet, Civil No. 178260 (Cir. Ct. of Montgomery
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IN RE: EMERGENCY PETITIONS OF ICG DOCKET 26619
TELECOM GROUP INC. AND I7C

DELTACOM COMMUNICATIONS, INC. FOR

A DECLARATORY RULING.

I INTRODUCTION AND SACKGROUND

By Order entered on Augusi &, 1598, this consolidated proceeding was eastablished to
consider the separale Petitions of ICG Telecom Group, lne, (ICG) and ITC DeltaCom
Communications, Inc. (ITC DeltaCom) for a Declaratory Ruling interpreting and enforcing certain
terms of their respective interconneclion agreements with BellSouth Telacormmunications, tnc.
{BeliSouth).” The coniractual provisions which the Commission was requested lo interpret address
locat traffic and the payment of reciprocal compensation for the exchange of such local traffic. The
ICG/BellSouth interconnection agreement was executed on October 7, 1997 and approved by the
Cormmission on November 17, 1997.? The ITC DeitaCom/BellSouth interconnection agreement was
entered on March 12, 1987 and approved by the Commission on May 5, 1897.%

Both ICG and ITC DeltaCom argued in their Petitions for declaralory relief that BellSouth had
improperly refused to pay reciprocal compensation for local calls terminaling at their end user
customers who are Internet Service Providers (ISPs). |ICG and iTC DeltaCom both requestad in their
Petitions that the Commission render a determination that telephone calls originating and terminating
in the same tocal calling area from a BeliSouth provided telephone exchange service end user to the
respective and users of ICG and ITC PeltaCom, including 'SPs, qualify as local {raffic under the
terms of their respective inlerconnection agreements and are, therefore, subject to the payment of

- reciprocal compensation under the tarms and condilions of those agreements,
- The August 8§, 1998 Order of the Commission established a Seplember 3, 1998 hearing dale

for the Petitions of ICG and ITC DeltaCom. (n the interest of advancing judicial economy, the

' JCG filed its Petition on/about July 6, 1998 while ITC DeltaCom submitted its Petition on/about July 14, 1998,

2 Part B of the Gencral Terms 2nd Conditions Section of the October 7, 1997 ICG/BellSouth agreemcnt defines 'local
traffic™ while §58.1 and 8.2 of taid agreement define 1he abligotions of the parties with respect to the payment of reciprocal
compensalion. The aforementioned §8.2 was, howeover, amended by mutust agreement of the parties whish was entere. on May 11,
1998, The entire ICG/BellSouth Intereomnection agreement of Ociober 7, 1997 and the May 11, 1998 amendmant thercio were
incorporated by reference inte ICG's Petition for & Declamtory Ruling,

3 Nem 49 of Attachment B 1o the March 12, 1997 sgrecment entered between ITC DeltaCom and BellSouth defines “local
traffic™ while 8VI {B) of that agreement defines the obligations of the parties with regard 16 reciprocal compenaation, The partias did,
however, substitute a new §VI (B) pursuant 1o a Fourth Amendment excouted on August 22, 1997, The entire ITC
DeliaCom/BeliSouth interconnection agreement and the four amendments thersto wers incorporated by referance inte ITC

DcliaConi”s Petition for 3 Declarstory Ruling.

/App@ndix A

[
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Commission incorporated lenguage into the August 6, 1888 Order which encouraged Compethive
Local Exchange Carriers (CLECS) with interconnection agreamaeant disputes with BellSouth which
'closely paralleled those of ICCG and ITC DelfaCom to Intervens and actively participats in the
praceedings scheduled to commence on Sepiember 3rd. The Commission noted that absent
compeiling argurnents to the contrary, it was the Commission's intention to liberally allaw intervention
by CLECs who could raasonably demonstrate that their interests would be affected by a Cornmission
decision interpreting the 1CG and/or ITC DeitaCom interconnection agrsements as they related {o
the payment of reciprocal compensation for ISP traffic, On August 13, 1998 the Commission entered
2 Procedural Ruling astat-:lishing deadlinas for the prefiling of tastimony and addressing other
procedural matters,

On August 18, 1998 Be|lSouth filed Answers (o the Patitions of ICG and ITC DealtaCom. In
its Answers ta both Pelitions, BellSouth alleged {hat calls made to the inlernet through 1SPs that
originate on one carrier's network do not terminate on the ather carrier's network as is required for
reciprocal compensation to apply, BellSouih argued that a single Internet call thus placed may
cormmunicate with interstate, foreign and local destinations slmultaneously and must, thersfore, be
considered jurisdictionally interstate. As such, BellSouth asserted that jurisdiclion over ISP traffic
was clearly vested with the Federal Communications Commission (FCC).

BellSouth also argued in its Answers 1o the Petitions of both ICG and ITC DeltaCemn that it
was axiomatic that reciprocal compensation shouid flow in both directions. BellSouth alleged that
neither ICG nor ITC DeltaCom were entitled 1o the ralief they sought because the ISP traffic which
they based there respective claims on flowed anly theair way,

BeliSouth urged the Commission to dismiss the Petitions of both ICG and ITC DeitaCom due
to BellSouth's claim that jurisdiction over ISP traffic rests exclusively with the FCC. in the altemative,
BellSouth urged the Commission to hold the Petitions of ICG and ITC DeltaCom in abeyance until
the FCC renders & determination on the issues in question. BeliSouth assered that the FCC had

"the issue of reciprocal compensation for ISP traffic under consideration and would make &
determination in the very near fulure.

With respect to the Pelition of ITC DaltaCom, BellSouth alleged that there was no mutual

‘agre=ment between BellSouth and ITC DeltaCom conceming the reciprocal compensation provisions
of their interconnection agreemant. BellSouth alleged that the iaw at the time the parties axecuted
their agreement was such that ISP traffic was not considered o be local and, therefors, was
excluded from reciprocal compensation obligations. BellSouth argued that it had no rationai
econarmic reason to agree to reciprocal compensation for ISP traffic and that Jocal traffic has

customaniy been interpreted in the telecommunications industry to axciude ISP trafflc.
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. BellSouwth also filed a separats Motion to Dismiss the Petition of ICG on August 18, 1988,
In support of said Mation, BeliSouth raised jurisdictional arguments similar to those raised in jts
‘Answers to the Pestitions of ICG and ITC DeltaCom. BellSouth did, however, further support those
arguments in a detailed Mermorandum of Law,

On August 31, 1998 ICG submitted its response to BeliSouth's Motion {o Dismiss. ICG again
assaried that consumer calls to ISPs within their local service area constituted local calls and ware,
therefore. intrastata telecommunications within the jurisdiction of the Commission. ICG accordingly
urged the Commission to deny the Motion to Dismiss filed by BeliSoulh.

Pursuani to the August 6, 1988 Order of the Commission, the public hearing conceming the
Petitions of ICG and [TC DeltaCom was held on September 3-4, 1998, !n addition to the CLLEC
Pelitiorners 1CG and ITC DeitaCom, Intermadia Communications, inc. (Infermedia)’; KMC Telecom,
Inc. (KMC)® e.spire Communications, Inc. (&.spire)®; Hyperion Telscommunications, Inc. (Hyparion)’

” were allowed to intervene and participate in the proceedings. AT&T Communications of the South
Ceniral States, inc. and TCG MidSouth, Inc. also petitioned to intervene, but did not appear to further
their interventions.

At the outsel of the proceedings conducied on Septermber 3, 1998 BeliSouth and ICG were
permitied 1o orally argue BellSouth's Motion to Dismiss ICG’s Petition. After hearing the arguments
of both sides, the presiding Administrative Law Judge denied BellSouth’'s Motion.

A total of nine witnesses testified during the two day haaring. BeflSouth sponsored the direct
and rebuttal testimony of Mr, Jerry Hendrix and the rebuttal testimony of Mr. Albert Halprin. ICG
presented the direct testimony of Mr. Thomas E. Allen, Jr. and the direct and rebutial testimony of

Mr. J. Carl Jackson, Jr. ITC DellaCom presented the direct testimony of Mr. Foster O. MeDonald

* Intermiedia has an inrcrconnecnon agresment with BellSauth which was originstly cxecuted on Tunc 21, 1996 and was
approved by the Comimission on November 22, 1996, Said agreement defines “lo¢al 1rtYic™ st §1.D while the reciprocal
compensation obligations of the parties are detined af §4.B. The [itermedia/Bel|South interconnection agreemant was not directly at

. isaue in the proceeding because Inicrmedia did not sliegs that BellSouth owed it reciprocal compensation for the transpor and
‘ . terminston of calls to ISP in Alabama. Intermedia represented thet il intervened on the basis that any palicy detorminations rendersd
by the Commission in this proceeding might aftect potential negotistions between [niermedia and BellSowth. Se¢ Intermedia Post-

Hearing Bricfatp. 2, fn. 2.

¥ KMC hasen interconneclion agreornent with BellSouth which was ariginally executed on February 24, 1997 and was
approved by the Commiasion an May 5, 1997, Said agreement defines “local traffic® at §1.41 end defines the ruciprocal
¢~ campensation obligations of the Prrties at $4§1.59 and 5.8. KMC alleges thal BeiiSouth improperly. unilatcrally, end arbitrarity
decided to withhold reciprocal compensation which was due KMC for calls (erminaling at KMC' s ISP customers, Tr. at 332.333

(ODEMN).

d c.spire has an interconnection agresnient with BetlSouth which was originally executsd on July 25, 1996 and was
approved by the Commission on October 28, 1996, Said agreement defines jocal traflic at Ilem 48 of Arachment B and discusses the
abhgahon: ol the Partics with regard 10 the exchange of uailic at § VLA, As required by the aforementioned agreement, e.spirg has
submitted its disputes with BellSouth conceming the payment of reciprocal compensation for ISP iraffic in Alsbama to binding
commercial arbitration. €.3pite nanciheless maintsins that a decision by the Commission as 10 the jurisdiclional nature of ISP Traftic
may have s preccdential effgct on that issue in commercial arbitration ea jt perisins to Alabama. ¢.spirc Posi-Hearing Briefat p. 3; T,

'Q at 419-420 (Cluanisco-Opening Statement).

7 Atine tipve of the hearing. Hyperian did not have authority as s CLEC in Alabama and had not entarsd into an
greunnecLgn agrecmont with BeltSuulh. ﬂyp:riun nonelheless represented that 118 plan was 1o npply for tuch cartification in the

near future and maintained that s determination in this 2ause could have a precadential sifeat on Hyperion. Hyperion subseguently
received its certificato 1o provide CLEC service in Aiabama by Order dated March 3, 1999 in Docket 26817,



a5-/1%-8@ 11:18 NO, 593 PEa5S-aza

DOCKET 26619 - #4
Q and Mr. James C. Wikerson along with the diract and rebuttal testimony of Mr. Christopher J,
Rozycki. Intermedia sponsored the direct testimony of Ms. Juiia Strow while KMC subrmnitted the
direct tastimony of Mr. Gregory A. Oden. The CLEC intervencrs e.spire and Hyperion did not
presant the testimony of withesses bul did have counse! present to conduct cross-examination of
BellSouth's witnesses,

At the conciusion of the procaedings of Sebtember 4, 1998 the parties to the proceesdings
indicated a desire to submit Post Hearing Briefs. The Commission accordingly granted tha parties
leave to submit simultaneocus briefs no later than Saptember 25, 1998. BellSouth, ITC DaeltaCom,
intermedia and e.spire each submitted individual briefs while ICG, KMC and Hyperion submitted a
joint brief. GTE South, Inc, (GTE) alse submitted an Amicus Curiae briaf in support of BellSouth ®

. STATUTORY CONSIDERATIONS
In order to promote compaetition in the local exchange telecommunications markat, the
. Telecommunications Act® at §251(a) imposes a general duty on all talecommunications carriers to
interconnect directly or indirectly with the facilities and equipment of other telecommunications
carriers. With regard to incumbent local exchange carriers (ILECs) such as BeilSouth, the duty to
interconnect is even more spaciﬁcélly defined by §251(c){2). ILECs are also charged by §251(c)(1)
with a specific duty to negotiate in good faith with regard to the fulfillment of the interconnection
dulies imposed by the Act,

In conjunction with the above mentioned interconnection obligations, the Act at §251(b)}{5)
requires all local exchange carriers to establish reciprocal compensation arrangements for the
transport and tarmination of telecommunications. For purposes of compliance with §251(b)(5), the
Act provides at §252(d)(2)(A) that a state Commission shall not consider the terms and conditions
for reciproca! compensalion ic be just and reasonabte unless such terms and conditions provide for
the mutual and reciprocal recovery. by each carrier of costs associated with the {ransport and

- temination on each carriers network facilitins of calis that originate on the natwork facilities of the
ﬁ ) other camier. Further, such terrns and conditions must delarmine® costs on the basis of a reasonable
approximation of the additional costs of terminating such calls.

It should be neted, however, that according to the provisions of §252(a)(1), ILECs may upen

-

L a o . a - .
recewving a request for interconnection sarvicas or network elemants pursuant to §251 negotiate and

' orE represented thet il did nol scek intervenor status in the proceeding because if was not a party {6 any of the
interconnection agreements under review, GTE nonctheless represented thal as an Inoumbent Local Exchange Cartier with
interconnection agrecmenta in place, it had an inierest in the proceeding due ta the hikelihood that it would find itself confronted with

m sorne of the same legal iszues which BeliSouth hed cncountered. QTE cmphasized that it was merely atiempting 10 address the
jurisdictional issucs involved and wes not attempting 1o addreas the Issues of fact regarding the language of the intereonnection

agreements under review.

% The Communications Act of 1934 a3 amended by the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stwt.
35, codtificd 3t 47 USC §§151 et.seq. (the Act). Cites (o scctiona of the Act ara sccordingly cites to 47 USC.
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enter intc a binding agreement with a requasting telecommunications carrier or carriers without
regard to the standards set forth in Sections (b) and (c) of §251. This provision was undoubtably
implementad to pravida flexibility in arms langth negotiations.

Any interconnection agreement negotiated must be submitled to the appropriate state
Commission under §252(e). The state Commission must act to approve or rejecl the agreement
within ninety days after its submission by the pariies pursuant to §252{e){4). According to the terms
of §252(e){2)(A). tha state Commission may only reject an agreement adopted by negotiation i it
finds that the agreement or a partion thereof discriminates against a telacommunications carrier not
a party to the agreement, or the implementation of such an agreement or a portion thereof is not
consistent with the public interest, convenience and necessity. This Commission has approved each
af the inlerconnection agreemenis under review in this proceeding pursuant to lhe provisions

discussed herein.

M. THE JURISDICTION OF THE COMMISSION

The Commission's general authority to render the Declaralory Ruling sought by ihe
Petitioners and Intervenors is derived primarily from the broad supervisory powers granted to the
Commission pursuant 1o the Cods of Alabama, 1975 §§37-1-32 and 27-2-3, as well as Rule 22 of
the Commission's Ruies of Practice.’® The specific authority of the Commission to interpret and
enforce the terms and conditions of the inlerconnection agreements under review in this proceeding
is a derivative of the exclusive authorily granted by §252 (e} (1) of the Act to this and other state
Cormmissions to approve or reject inlerconnection agreements submitted for review. That authority
was explicitly recognized by the L), §. Court of Appeals for the Eighth Circuit in /fowa Ultifities Board
v. FCC, 120 F.3d 753 (Bth Cir. 1997), cert. granted, 118 S.Ct, 879 (1998) wherein the Court notad;

We also believe that state Commissions retain the primary authority to enforce the

substantive terms of the agreements made pursuant to §§251 and 252. Subsection

252(e)}{1) of the Act explicitly requires all agreements under the Act to be submitied

for state Commission approval.. We believe that the state Commission's plenary

authority to accept or reject these agreements necessarily carries with it the authority
1o enforce the provisions of agreements that the siate Commissions hava

approved. '’

Although our view that state Commissions have the plenary authority to interpret and enforce

the terms and conditions of interconneciion agreements which have been approved by them

-

.

pursuant to §252{e)(1) is consistent with that expressed by the Eighth Circuit, we are compelled to
reassess our position in light of the Supreme Court's ruling in AT&7T Corp. v. lowa Litilities Board, No.

Q7-826 (and consclidated cases), 1898 WL 245868 (U.S. Jan. 25, 1999) thatl the Eighth Circuit

% the Commissian’s statutory autheriry 1o pramulgate rules such as the Rules of Practice is derived from Code of
tltabamn, 1975 gA7-1-18,

'V fowa Utifities Board a1 804,
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reached thal conclusion in ruling on an issue that was not ripe for consideration. More spacifically,
iha Eighth Circuil concluded that state Commissions have the plenary authority to interpret and
~ enforce interconnection agreements in ruling on challengss to the FCC’s claim that £208 of the Act
gives it authority te review agreements approved by state Commissions'. The Supreme Court did
not address the merits of the Eighth Circuil's findings regarding the plenary authority of the states
to anforce interconnection agreements approved by them, but concluded that the dispute concering
the FCC's §208 authority was not yel ripe for raview because the FCC had not actually adoptad rules
implementing that authorily.

The reassessment of our jurisdictional autheority concerning the interconnection agreements
under review 1hus begins with an analysis of the FCC's discussion of its §208 aulhority in ils First
Report and Drder. Qur review of the FCC's discussion in that regard leads us to the conciu#ion that
the FCC intended to emphasize that parties who are aggrieved by stale deferminations concerning
interconnection agreements may subsequently elect to either bring an action for Federal District
Court Review ar file a §208 complaint against a common carrier with the FCC'Y. The prerequisite
for either avenue of review, however, seems to be a prior determination by the appropriate state
Commission.

With regard to the FCC's specific conclusion that an aggrieved parly couw/d file a §208
complaint alieging that 2 common carrier is violating the terms and conditions of a nagotiated or
arbitrated intérconnection agreement, we find that the FCC's use of the word could indicates that’
the filing of 2 §208 complaint as the resull of an intarpretational dispute is certainly not envisionecd
by the FCC 10 be the exclusive remedy for the resolution of such a dispute'. [n the case before us,

ICG and ITC DeltaCom submitted pelitions to this Commission seeking our reviaw and enforcement
of the terms and conditions of their respective interconnection agreements with BellSouth. [t is,
thérefore, our posilion that even when the Act is construed in the broad manner which is necessary
to provide the FCC with the authority it purports to have to review state approved interconnection
- agreaments, that authority is by no stretch of the imagination exclusive. Accordingly, this

Commission unequivacaliy has the jurisdiction 1o act on the Patitions submitted to us in this ceuse,'*

05
2 See implemenintion of the Local Corpetition Provizions in the Telecommunications Aet of 1996, First Report and

Qrder, CC Docket No. 96-98 (Aug. 8, 1998) (Hereinaller FCC's First Report and Order).

3 FCCre First Repori and Order 81 $128. h appesrs that the FCC musi at p minimum implernsnt a rulemaking
procceding to establish guidelines for the filing of such complaints.

' FCC s First Report and Ordar at 4127,

'3 Indeed, pricr to the Supreme Count's decision in ATET v. fowa Ltilities Baard, the FCC concoded that pursuant to the

Eighth Circuit's ruling in fowea Lulivtas Baard v. FIOC, it did nol have juriadiclion to enforca the terms and conditions of state
=PPrIves intersonnostion agreemenis end did noz seck referral o Sush issues, Sea¢ BeliSouth Telecommunications, Ing. v. /.S, LEC

of North Corolina, LL.C. e al, Civil Action No, 3:98CV | 70-MUC(W.D. N.C.), Reaponse of Federal Communications Commission
88 Amicus Curtae 1o Maotion for Referral of Issue, nt p, 1-2,
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j VWa now turn to a discussion of the threshold jurisdictional arguments reised by BeliSouth.
BellSouth argues that calls made by an and user 1o access the Internet or other services offered by
‘an. ISP constitute traffic that is jurisdictionally interstate, According to BellSouth, the fact that a
singla Intemet call can simullansously access compuler databases in the aama state, in other slates
#nd in other countries render such calls inseverably interstate based on the criteria of Loulsiana
Public Service Comrnission v. FCC, 476 US 355 (1986). Based on that assessmant, BaliSouth
asserts that jurisdiction over ISP traffic has been, and continues tc ba, clearly vested with the FCC
which is presently considering the precise issue raised by tne Petitioners'®. BellSouth accordingly
urges the Commission to take no action and defer to the conclusions which will ultimately be reached
by the FCC".
On February 286, 1890, the FCC released its much anlicipated Order clarifying the

jurisdictional stalus of calis to I1SPs." The FCC concluded therein thal ISP-bound traffic is

o jurisdictionally mixed and appears to be largely interstate. The FCC further concluded, however, that
given the absence of a federal rule regarding the appropriate inter-carrier compensation for such
trafic, parties shall be bound by their exisling interconnection agreements as interpreted by state
Commissions.'®

The FCC conceded that in many respecis, it and tha incumbent LECS have long ireated 1SP-
bound traffic as though it were local. Against that backdrop, and in the absence of a contrary FCC
rule, the FCC recognized that parties entering into interconnection agreements may reascnably have
agreed for the purposes of determining whether reciprocal compensation should apply to 1SP-bound
traffic that such traffic should be trealed in the same manner as local traffic. The FCC noted that
when construing {he parties’ agreerments to determine whether the parties 30 agreed, state

Commissions had the opportunity to consider all the relevant facts including the negoliation of the

m ) ' The FCC also noted in its Amicis Crriae Bricf before the United States District Coun for the Weatern Distriet of North
* Carolina {/d.) that pending beforc the Agency were réquests filed by MFS Communications Company, Inc. {MFS), a CLEC, and the
Associntion for Lokal Tetecommunications Serviees (ALTS), a trede gssociation that represents CLECs, that the FCC olarify whether
the reciprocal compensation obligations of 3231(b)(5) of the Act apply 10 calls made to CLEC subscribers that are [SPs. The FCC
indicated that in response to those requests it would resolve the threshold question of whether calls to 1SPs arc subjact to the FCC's
jurisdiction. See Petitions for Reconsideration and Claiitication af Actien in Rulemsaking Proceedings, 61 Fed. Reg, 53,922 (1996);
Pieading Cyele Exrablishad for Contmigiiis on Reguests by ALTS for Clarification, Public Notice, FCC Common Carier
*° BureawCPD 97-30, 12 FCC Red 9715 (rel. July 2, 1997), Although ALTS filed a letter with the FCC s Common Carmier Bureay
“3eeking to withdraw its request for clarification, the FCC noted that the issue ALTS raised remains pending before the Cammission
pursuani o the MFS Petition mnd the Agency's aulhority on iix awn motion 10 “issue a declaratary ruling terminating & controversy or
removing ungeriainty.” 47 CFR §1.2. See afva 3 JUSC §354/c). BzliSouth mistakenly implicd in its Post-Hearing Bricfai p. 7, fn. 4
that the FCC's Octaber 30, 1998 Memorandum Opinian and Ovder in GTE Telephone Oparniions, GTOC Tarilf No. 1. GTOC
Transmiitial No. 1148, CC Docket Mo, 98-79 (The GITE DSL Toriff Filing) was envisioned a3 being the FCC™ s dispasitive
delermination as to the jurisdictions! nature of ISP traflic,

Uy BellScuth's jurisdictional arguments were also sdvanced by GTE in s Amiicus Curiae Beiof in thix cavse,
. " Iniplementation of ihe Local Comperition Pravisions in the Telecommunications Act of 1996, Declaratory Ruling, GC

Docket No. 26-98 (rel. February 26, 199) (FCC's /SP Declaratory Rulingy. Inter-Carrier Compensniion for ISP Bound Traffic,
MNatice of Prapated Rulemaking, CC Dockat Mo, 90-68 (re). February 26, 1999) (FOC 8 75~ NV,

¥ ot o s 1,22
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agreaments in the context of the FCC's long standing policy of treating ISP-bound traffic as loca! and

the conduct of the parties pursuant to those agreements. The FCC specificaily recognized that state

Commissions, not the FCC, are the arbiters of what factors are retevant in aszceriaining tha parties’

inlentions. The FCC noted that nothing in its /1SR Declaratory Ruling should be construad to question
any detarmination a state has made, or may make in the future, that parties have agreed to treat
1SP-bound traffic as local traffic under existing inlerconnection agreements ®

tn light of the above discussion, it appears that nothing in the FCC's /SP Dacleratory Ruling
precludes thls Commission from embarking on analysis of the terms and conditions of the
interconnection agreements which we have beean requested in this proceeding to Interpret and
enforce. In fact, our actions herein appear totally consistent with the afcrementioned holdings of the
FCC.

ln order to minimize any possible confusion regarding the conclusions we reach in this
proceeding, howeaver, we emphasize at this juncture that we are not herein determining the generic
issus of the jurisdictional nature of ISP traffic. To the contrary, we are considering the jurisdictional
nature of such traffic only to the exient thal it is prudent and necessary to delermine the intent of the

parties when they entered the inlerconnection agreemants which we nave been requested to review,

tv. THE SUBSTANTIVE ARGUMENTS Qf THE PARTIES
A. The Substantive Arguments Advanced by the CLEC Petitioners and Intervenors

Although each of the CLEC Petitioners/Intervenors in this cause stand in a slightly different

factiual posture with BellSouth, {hey generally asseri the same position wilh regird to the underlying
lega! issues identified in this proceeding. Accordingly, the arguments of the CLEC
Petitioners/intervenors are, for ihe most pan, addressed herein in a collactive fashion.

The primary argument advanced by the CLEC Petitioners/intervenors is that pursuyant 1o the
plain language of the inlerconnection agreements under review, BellSouth is required to pay
reciprocal campensation to each CLEC which is a party 1o such an agreerment for terminating
BellSouth originated traffic 1o ISPs served by the effected CLECs.?' They asseri that the
interconnection agreamenits under review uniformly specify that each party thereto will pay the other
party for local traffic lerminating on the other carriers network at agresd upon rateas,. The CLEC

‘Petitionerslintewenors cantend that ISP traffic constituies iocal traffic for which reciprocal

compensation must be paid.

0 4. at9's 23.29.

I ICG assens that the fuct that jts interconneclion xgreement with BellSouth excludes trat¥ic terminating ot ISPs fram
rociprocal somipaneation pending te cntey vi'a [inat ordel by this Somrnission or the FOT, or upon Beall3outh'e “knowing”' payment

of reciprocal compensation to any other CLEC, doea net dilute the strength of ita arguments nlong those lines. Ses Joint Port-Heacing
brief oI ICQ, KMC and Myperion at p. 2, in. 2,
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Although there are some minor distinctions in the regspeclive interconnection egreaments,
the CLEC Petilioners/intervenors assert that lthe agreements generally define local treffic as any
'te'lephone call that originales in one exchange and terminates in either the same exchange or a
corresponding Extended Area Service (EAS) exchange.?? The CLEC Petitioners/Intervanors
maintain that the definition of local traffic in the respective interconnection agreemsents does not
discriminate ameng types of end users or exclude calls from end users in the same local caliing area
to other end users in the same local calling area that happen to be ISPs, As such, the CLEC
Petitioners/Inlervenors contend that calls ariginated by BellSouth and transported and terminatad
by the CLEC Petitionars/intervenors to their ISP customers are indeed local traffic for which
BeliSouth mus! pay recipracal compensation pursuant to the interconnection agresments under
review. Given the clarity in the aforernentioned agreements, the CLEC Petitioners/Interyenors asaert
that the Commissiaon need not look oulside the terms of those agreemenis to resolve the dispute

concerning the payment of reciprocal compensation for [SP traffic.
in the event the Commission conciudes that there is embiguity in the interconnection
agreements concerning the definition of local traffic and the obligations of the parties to pay
reciprocal compensation for calls to ISPs within the local calling area, the CLEC
Petitioners/intervenors advance numerous arguments in support of their position that & reesonable
interpreialion of their agreaments ieads to the lagical conclusion that BellSouth should pay reciprocal
compensation far the ISP traffic in question. The CLEC Petitioners/intervenors support those
arguments with evidence of record which is exirinsic to the interconnaction agreements themselves.
The CLEC Petitioners/intervenors assert that in determining the intent of the parties to the
interconnection agreaments under review, the Commission should consider the fact that, with the
exception of the negotiations conducted between BellSouth and ICGS, the subject of reciprocal
compensation for ISP traffic was never openly discussed during any of the negotiations between
BellSouth and the CLEC Peatitionars/Intervensrs with whom they executled those interconnaction
’ agreements.?® With the exception of ICG, the CLEC Petitioners/Intervenors allege that reciprocal
compensation for ISP {raffic was never openly discussed during negotiations due to the fact that all

parties understood such traffic to be local in nature and, therefore, subject to reciprocal

‘compensation.
in support of their position, ihe CLEC Pealitioners/intervenors point to the fact that ISP calis

are considered focal pursuant to common industry practices. Spacifically, the CLEC

22 ICG, KMC, Hyperion Joint Post Hearing Bricf at pp. 2 and 12, ITC DltaCom Post Hearing Brief at pp. 3-4; Intermedia
Tost Hsaring Bnet at p. 10; 0,5pire rost Heanang Driel at p. 3.

2 Bellsouth generally concurs with those representations. See BeliSouth Poat Hearing Bricfat p. 11,
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Petitioners/Intarvenors argue that BellSouth charges its own |SP customars local business line rates
for local telephone exchange service that enabies the ISP's customers to connect to their service
via.a local call. Much like the CLEC Petitioners/intervenors, the service provided by BellSauth 1o its
ISP custormers is generally under its local exchange lariff and calis to the ISPs are rated and billed
just like any other local call placed via a seven digit iocal telephone number. BealiSouth does not
asseass toll charges for these calls and in fact records the minutes associated with such calls as focal
for purposes of jurisdictional separations and ARMIS reporting requirements with the FCC.
The CLEC Petitioners allege further that BeliSouth had knowledge of g 1988 Florida Public
Service Commission decigion whereln the Florida Commission determined that calls to ISPs should
be viewed as jurisdictionally local.? The CLEC Petitioners/Intervencrs assert that BeliSouth was
fulty aware of the Florida PSC's decision at the time it entered tha interconnection agreements in
question. B
o Given these prevalent local treatments of ISP traffic and BeliSouth's knowledge of same, the
CLEC Pwstitioners/intervenors asseri that it was incumbent upon ReliSoulh to rgisa an issue
concerning such fraffic during negotiations and to specifically exclude it from the definition of local
iraffic and/or the obligation to pay reciprocal compensation. The Petitioners aliege thatl their
argument that BeliSouth never intended to exciude ISP traffic from the definition of local traffic
subject to raciprocal compensation is boistered by the fact that BellScuth never broached the subject
of developing a mechanism to distinguish and separate ISP traffic from other local traffic. They
contend that such a mechanism would have been an absolute necessity had BellSouth legitimately
inlended 1o exclude such traffic for purposes of paying reciprocal compensation.?®
The CLEC Petitioners/Intervenaors rely on numerous arguments to counter the BellSouth
claims that calls to ISPs, which would otherwise be [ocal, are not such under the intergonnection
agreements’ definition of local traffic because they do not in fact terminate at the ISP. First, the
n CLEC Petitioners/Intervenocrs alleged that the evidence persuasively shows that when a call reaches
‘ "an ISP, the call is "answered” dus 1o the fact that the call receives "answer supervisian”, They
contend that the call is established for billing purposes when the ISP answers the incoming call. The
.. CLEC Petitioners/Intervenors thus argue that calls placed over the public swilched telephone

‘ network to ISPs are "terminated” when they are delivered {o the islephone exchange sarvice premisa

bearing the telephone number of the ISP which is calied.

. & Invesiigation Into the Statewide Qffering of Access 1o the Local Nanvark for Purposes of Providing Information
Services, Docker MNo. 880423-TP, Order (Septernber 5, 1989, Florida Public Service Commission) (Florida Informaiion Servicss
Ovatiasy.

% See Tr. a1 p. 64 (Wilkersan), Tr. at g, 365 (Strow).
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In further suppor of their argument thal calis to ISPs {arminate at the ISP's point of presencs,
the CLEC Pelitioners/Intervencrs point to the FCC's definition of “termination” for purposes of
'r'eclprocal compensation as established in the FCC's First Report and Order. The CLEC
Petitioners/Intervenors point specifically to the FCC language stating:

We deafine terrmination for purposes of §251(bX5) [the reciprocal compensation

provision of the 1298 Act] as the switching of traffic that Is subject to §251({b)}(5) [e.g.

local traffic] at the terrninating carfier's end office switch {or equivalant facility) end

delivery of that traffic from that swilch (o the called parties premises,?®

The CLEC Petitioners/Intervenors further point to recent rulings in the FCC's Universal
Service Order dascribing Internet iraffic as calls with two severable components.?” They maintain
that pursuant (o the rulings eof the FCC, the first compaonent is the local exchange
telecommunications ¢all to the ISP which Is properly subjact to reciprocal compensation. They sllege
that t'he second compoeonent is the information service component which is irreleva";n for purpo'ses .
Q of determining BellSouth’s reciprocal compensation obiigation, ?®

The CLEC Peatitioners/intervenors further assert that the FCC Eecently affirmed its conciusion
that the local call 10 tha ISP is separate and distinguishable from any subsequant ISP activity in its
Advanced Telecommunications Order.™ The CLEC Pelitioners/intervenors directed the Commission
1o the language in that Order where ithe FCC sheciﬁcally stated that;

An end-user may utilize a telecommunications service together with an information

service, as in the case of Inlemet access. \n such a case, hawever, we {reat tha two

services separately: The first is a telecommunications service (e.g., the xDSL-
enabled transmission path), and the second service is an information service, in this

case Internet access.™

Additional FCC precedent ciled by the CLEC Petitionersfintervencors inciudes the FCC’s
Access Charge Reform Order wherein the FCC declined 1o sliow local exchange carriers 1o assess
interstate access charges on 15Ps.*' Thay assent that the FCC in that Order unambiguously
characterized the connection from the end user to the ISP as local traffic when it concluded that: "To

maximize the number of subscribers that can reach them through a loca! cali, most ISPs have

Q - deployed points of presence.”

- ¥ opr FCC's First Report and Order at 41040,

, e

2 pederal-Siate Joint Board an Univarsal Servics Repert nnd Order, CC Doskat No, 9645, (rel. May 8, 1997)
(Llniversal Service Order),

28 ra at 9789

& Daplovmen: of IVireling Sarvicas Offering Advanced Yelecommunications Capabilitv and consolidatod cascs, CC
Dockel No. 98-147 and consolidated Dockets, Mentarandum Opinion and Order and Notice of Proposed Rulemaking (rel. Aug. 7,
m 1998 Xddvanced Telecommunications Order).

30 1t atq3s.

M In Re: Aecess Charge Reform, First Report and Order, ©C Docket No.'s $6-242, 94.1, 91-213, 9572 {ea), Mey 17,
1997 X Access Charga Reform Order). § § 344-348.
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_' The CLEC Petitioners/Intervenors also cite the FCC'S Non Accounting Safsguards Ordar
wherein 1he FCC ggain determined that the iocal call placed to an ISP is separate from the
'subs.aquent information service provided.? According to the CLEC Pafitioners/intervenors,
severabilily of these components was key to the FCC's conclusion that if each was provided,
purchased, or priced separately, the combined transmissions did nat constitule a single interLATA
transmission,

The CLEC Petitioners/intervenors aiso note that in a recent Report to Congrass concerning
- Universal Service malters, tha FCC stated that |1SPs are not telecoammunications service providers
and, lherefore, are nat subject to regulation as common carriers,® Similerly, the CLEC
Petitionars/intervenors point ta the conclusions recently drawn by the U.S, Courl of Appeals for the
Eighth Circuit in Southwestemn Be!f Telephone Company v. FCC, No, 97-2618 at 39 (Bth Cir,, August
19, 1998) wherein the Court declared that ISPs do not utilize LEC services and faciities in the same
0 way or for the same purposes as other customers who are assessed per-minuie interstate access
charges. The court went on 10 note that |SPs subscnbe (o LEC facilities in order 1o receive loca/
calls frem customers who want to access the ISPs data, which may or may nol be stored in

computers aulside the state in which the call was placed.

The CLEC Petitioners/Intervenors assert that the above noted conclusions of the FCC and
the Eighth Circuit refute BeliSouth's argumenis that ISP cails do not terminate at the ISP but rather
“fransit” the CLEC network to remote Internet host computer sights which may simulianeously be
interstate and infernational during the course of any given calll. According to the CLEC
Petitioners/Iintervencrs, BellSouth's arguments in that regard ignore the above noted dichotomy
recognized by the FCC and the faclt that the CLEC Petitioners/intervenors provide the necessary
telecormmunications functions in a switched communications system to terminate calls to ISPs. The
CLEC Petitioners/intervenors surmise that it is abundanily ciear that the FCC at this time does not
w . consider a call that would otherwise be a local exchange call to be an interstate or international
ha " communication merely because the local exchange end user is an ISP,

In addition to the FCC precedent discussed above, the CLEC Fetitioners/intervenors cite
.. decisions from other jurisdictions where the issue of whether ISP traffic is locel snd, therefore,
'Eubject lo reciprocal compensation has been addressed. At the time Post Hearing Briefs were

subrnitted by the parties, some twenty-one state Commissions had addressed the issue of reciprocal

. 32 Imiptementation of Nowu Aceounting Safeguards of §§271 and 373 of the Commmuications Act of 1934, A s amandad,
First Report and Order and Further Notics of Proposed Rulemaking, CC Docket Na., 96-149 {rcl. Dec. 24, 1995) {(Von Accounting
Safegeards Order), 120,

33 Federal-Statc Joint Board en Universal Service, Report 1o Congross, CC Dockes No. 96-45 (April 10, 1998) {106,
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. compensation as it relates to ISP trafhic.™ The CLEC Petitioners/Intervanors assert that every state
Commission which has taken final actlon with respect to the classification of calls placed to ISPs has
ruled that such calls constitute local traffic and are, therefore, subject to the payment of reciprocal
compensation,

Thae CLEC Petitionars/Intervenors also note tha!l on Jurie 22, 1998 the United States District
Court for the Waestern District of Texas issued its nunc pro tunc Order affirming the Texas PUC's
decision that calis to ISPs are local and further affirming the Texas PUCs decision that the
imterconnection agreament in guestion provided for reciprocal compensation for the termination of
calls to 1SPs.® Similarly the CLEC Petitioners/intervenors point out that on July 21, 1998, the United
States District Court for the Northem District of lllinois affirmed the lllinois Commarce Commission's
determination that local exchange carriers are entitied to reciprocat compensation under raviewed
interconnection agreernents for calls terminaied (o ISF's.F‘5 The CLEC Pelitioners/intervenors glso

@ represented that the United States Districl Court for the Western District of Washington found in
raeviewing an interconnection agreement approved by the Washington Utilities and Transportation
Commission, that the stale Commission had not acted arbitrarily or capriciously in “deciding not to
change the current treatment of ESP call termination from reciprocal compensation to special access
fees" ¥’

Since the lime that the parties submitted thair Post-Hearing Briefs, other stale Commissions
have entered rulings on the issue of whether ISP iraffic is subject to reciprocal compensation. Those
decisions wera provided to the Cammission and all other parties of record by counsel for ICG and
ITC DeltaCom. Like the other state Commissions, each of those states held that calis terminating
to ISPs are local traffic and are, therefore, subject to the payment of reciprocal compensation.®

The fina! calegory of arguments raised by the CLEC #etitions!lnlemenors allage that a finding

by the Commission in favor of BellSouth in this instance would contravene puhlic policy in at |east

3% See Appendix A attached hersto,

35 Southwestern Ball Telophons Company v. The Public Ulility Comntission of Texas, Case No, MOSB-CA43, Ordar
(rovenc pro uncy (WO, TX, June 23, 1998},

o 38 tliincis Bell Tolephone Company, dib/a Ameritech [linois v. WorldCon Technologies, Inc., Case No, 98-C-1925
* Memorandum Qpinion and Order, (N.D. ILL, July 21, 1998). The court hold that the Ilinois Commission properly coneluded that
pursuant to indusdiry practice, a call “‘terminates’ at the ISP thua making it a local call subjest to reciprocal compensation /d., Siip op.

e J6-28,

37 1.8, West Comnumications, fne, v, MFS fanthenes, Inc., Case No, £37-222 WD, Order on Motions for Summary
Judgement (W.[D. Wash., Jan, 7, 1398), ESP ™ Enhanced Scrvice Providery of which I5P's are n subset.

3 cpanect Communications Corpartion v. Seuthwestern Bell Telaphons Company, Docket 98-167-C, Ordar No. &
¢Arkanaes Public Service Commisaion, December 31, 1998), Compinint of MFS Intstner of Osorgia agsinal BellSouth
m Telecommunications, Ine., Docket No, 8196-U (Gaorgia P.5.C. December 28, 1998). Comiplaint against UJ.5, West Communications,

Inc. By Electric Lightwave, [ne., Docket Mo, 98-049-36 (Utsh P.S.C.. January, 1999). Complaint of WorldCom Technologler, Inc.
agnins New England Tel. And Tal. Go., d/b'n Deil Allantio - Massachusens (or Allogod Breach ot Interconnection Terms anieied into

under §§231 end 252 of the Telccommunications Act of 1996; D.T.E. 97-1 16 (Mass. Depr. Of Telecom. And Encrgy, Oct. 26,
1998). Docket 98-10-057, ISP Decision (California Public Utilities Commission, Oet, 22, [998),
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two significant aspects. First, they argue that an adoption of the BallSouth pesition would creata a
class of calis for which there would he no com‘pensalion. They argue that when a BallSouth
customer placas a call to a CLEC custamer which is an ISP, BellSouth originales the call and then
hands the call off toc the CLEC ai their mulual point of interconnection. The CLEC transports and
terminates the call 10 its ISP customer. BeliSoulh is fully compensated by its customer for arranging
for the completion of its calls to ISPs from the payment of tariffed local exchange rates and
subscriber line charges. By cantrast, the CLEC receives no compensation from BsliSouth's
customer for providing termination services and is barred by FCC rules from charging access
charges (o the 1SP. The CLEC Pelitioners/intervenors, therefore, allege that unless BsliSouth pays
reciprocal compensation for the termination of calis placed to ISPs, BeilSouth will be utilizing the
network facilities of the CLECs at no cost and in violation of §§251 and 252 of the
Telecommunications Act.

As thelr second public potlicy argument, the CLEC Petitioners/Intervenors conland that if they
are notl compensaled for the cost invalved in tarminating calls to ISPs, their service 1o 1SPs will ba
uneconomical and they will be forced to discontinue service to thal class of customers. |f that
occurs, the CLEC Petitioners/Intervenors assert that BeliSouth will be in a position to achieve a
manopaoly aver the provisioning of tocal service 1o ISPs. They contend that such a result is clearly
contradictory 1o the procompétiuve goals of the Telecommunications Act. Thay contend further that
such a scenario would generally threaten the compatitiveness of internet access because BellSouth
will be in a position o monopolize Internet access by forcing ISPs out of the market in favor of its
own ISP,

The CLEC Pelitioners/Intervenors thus assert that an adoption of BellSouth's position would
have the practical effect of precluding ihe CLEC Petitioners/intarvenors frem soliciting ISPs as
customers. They allege that it would then be more difficuit for CLECs such as themsaelvas to
establish a competitive presence in Alabama because ISPs as a class of customers would be

" practically unavailable to tharm., The CLEC Petitionars/intarvenors poinl out that such a scenario
would preciude ISPs from enjoying the benefits of local telecommunications competition.

Some of the CLEC Petitioners/Intervenors also raise the issue of whether an adoption of

< BellSouih's position would preciude BellSouth jrom achieving §271 approva! from the Commission.
We will nol address the rmerits of those arguments for purposes of this proceeading.

B. The Substantive Arquments Advanced By BellSauth

BellSouth acknowledges that the core issue raised by the CLEC Patitioners/Intervenors is

whether BellSouth and those parlies agreed, through their respective interconnaction agreements,

to treat calls through which an end user obtains access 10 services offerad by an Internet service
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provider as local traffic subject to reciprocal compensation. BallSouth contends that the Petitioners
bear the burden of proving that thay and BellSouth mutuaily agreed to subject ISP traffic to the
}eciproml cornpensalion chligations of theair respective agreements and that BallSouth's refusal to
pay reciprocal compensation for 18P traffic constitutes a breach of contract,

BaliSouth notes that each party to the proceeding, with the exception of ICG, has admitted
that the expilicit topic of whether ISP traffic would be subject {0 reciprocal compensation never arasa
during contractual negotiations. BellSouth points out that each of those parties has further
represented that they assumed 1hat BeilSouth agreed that 1SP traHic would be encompassed by tha
locat traffic definition in their respective agreemaents,

BellSouth asserls, howaver, that {he law existing at the time that the parties negotisted the
agreements in question reflacts that it was unreasanable for the CLEC Petitioners/Intervenors to
"dblithely” assume that BeliSouth agreed with their proposed treatment of ISP traffic. BeitSouth in fact
ﬁ alleges that it did not view ISP traffic to “terminaie” within the (ocal calling area based on the laws
and regulalions which were effective at the time of the nagotiations in question.

BeliSouth represents that the CLEC Petitioners/Intervenors have not shown that BeflSouth
either neld a conirary view, or that such a view was inherenily unreasonable. Accordingiy, BeliSouth
rmaintains that the CLEC Petitlioners/intervenors have {ailed to show that the party's mutually agreed
to an essential element of the agreements in question - the scope of the reciprocal compensation
obligations of the parties, Since there was never an express meeting of the minds on that essential
termn of the agreements, BellSouth contends that the Commission should find that it did not breach
the agreements when it later refused to pay reciprocal compensation for ISP traffic.

BellSouth maintains that the rules of contractual interpretation in Alabama dictate that the
Commission must consider the FCC decisions and rules, case law, and {rade usage at the time the
parties negoliated and executed the agreaments in question in order 1o determine what types of calis
@ . the parties intended to encompass within the term locatl traffic, and to aid and inierpret the
’ requirement that reciprocal compensation applies only to that traffic. BeliSouth further emphasizes

that the Commission must decide whether the interpretation of the agreemenis advanced by the
CLEC Petitioners/Intervenors is reasonable in light of the practical effect those interpretetions will
"have. Finally, BellSouth argues that the Petitioners have the burden of demonstrating that, at the
time BellSouth negotiated the agreements in question, it considered FCC pracedent o require ISP
traffic to be included within the definition of local traffic for purposes of reciprocal compensation.
BellSouth asserts that the CLEC Petitioners/intervenors have clearly not met their burden

. of proof because (1) The FCC has expressly found services provided by ISPs to be interstaie In

nature; (2) The FCC has traditionally determined the jurisdictional nature of a call by axamining its
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end to end nature; and {3) {1 would have been econamically irrational for BeliSouth to have agreed
to subject ISP traffic to the payment of reciprecal compensation.

In addressing the issue of economic irrationality, BellSouth asserts that traffic collected by
non-voice 1ISPs will always be one-way, not two-way traffic. According to BeliSouth, such traffic will
eriginate from an end user through the ISP network and tlerminate on the Interneat host computer,
Reciprocal compensation, thecrefare, becomes one-way compensation to thase CLECs spacifically
targeting large 1SPs. Hencae, if ISP traffic were subject {0 the payment of reciprocal compensation,
the originating carrier in most instances would be forced to pay the interconnecting carrier more than
the originating carrier receives from an end user {0 provide local telephone service. As Mr. Hendrix
aof BellSouth testified, it would have made no economic sense for BellSouth 1o have agread to such
an absurd resut,®

With regard to developments at the FCC, BeliSouth emphasized that the Association for
Local Telecommunications Services (ALTS), a CLEC trade assaciation, had originally filed a letter
wilh the FCC asking for clarification of whether ISP traffic should be included within the definition of
tocal traffic. According to BellSouth, ALTS' decision to tum to the FCC for clarification clearly
demonstrated an understanding and acknowledgment by iis CLEC membership that ISP traffic is
jurisdictionally inlerstate, not local. Although ALTS subsequently requested that its original Petition
be withdrawn, the FCC opied to transfer the issues raised by ALTS into another Docket, in lieu of
simply closing the matter. According to BeliSouth, those aclions on the part of the FCC demonstrate
the FCC's unwillingness to relinquish exclusive jurisdiction of the ISP tralfic issue 1o the stajes
BellSouth further noles that the FCC's deacision to sddress the issue of the jurisdictional nature of
ISP traffic in conjunction with its ruling on GTE's DSL Tarff Filing was also indicative of ils
jurisdiction concerning the issue.*'

BellSouth also vehemently challenges the severability or “two-call” theory ragarding ISP traffic

which was espoused by the CLEC Petitioners/Intervenors. BellSouth contends thet calis from end

" usars to ISPs only transit through the ISP's local point of presence to the Internet and doss Aot

terminate there, According to BellSouth, there is no inlerruption of {he continuous transmission of
signals that would justify treating the ISP as anything other than another link in the chein of

“transmission between the end user and the Interne! host computer,*?

3% v 8t p. 533 (Hendrix),
49 Seefn 16 supra.
M s,

2 T, ap, 529 (Hendsixd,
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i In fact, BellSouth contends that the CLEC Petitionars/intervenors’ contention that a call from
an end user to an ISP is nothing morea than a local call separate anda distinguishable from the ISP's
‘subsequent routing of the call (o the Internet is inconsistent with the FCC's description of Intemaet
service in its Non-Aecounting Safeguards Order,® BellSouth asserts that in actuality, ISPs take calls
and, as part of the information service they offer to the public, transmit those calls to and from tha
communications networks of other telecommunications carriers. According to BellSouth, those calls
are ultimately delivered to Internet hast computers which are in all likelihood not in the local searving
area of the ISP."* BellSoulh contends that the fact that ISPs reformat information received from
users via circuil-switched connections into packets does not demonstrate that the czlis {o the |SPs
{erminate at the ISP location.
BellSouth maintains that e fact that ILECs deliver ISP iraffic tv CLECs ovear-lacal
interconnection trunks, use signaling associated with local calling, and send answer supecvision
. when a call is received has no jurisdictional significance, BellSouth alleges that the FCC has lang
heic that tha jurisdiction of a call is determined not by the physical location of the communications
facilities or the type of the facilities used, but by the nature of the traffic that flows over ihose
facilities. BellSouth, therefore, represents thal it is irrelevant that the originating end user and the
ISP's point of presence gre in the same local calling area, or that the local interconnection trunks are
used to transmit those calis, because the ISPs point of presence is nol the terminating point of such
ISP traffic. BellSouth emphasizes that what is dispositive from a jurisdictional parspective is the
relationship between where the call begins and where it ands. They allege that the Petitioners
severability or “two call" theory completely ignores the end {o end nature of an Internet call and has
beean rajected by the FCC in a nurnber of contexis.
The first FCC decision ciled by BeliSouth in support of its position that the FCC has rejactad
the severability or “two call" {heory is the FCC's decision in 'fha Memory Call Case.*® in The Memory
ﬂ Call Case, the FCC was urged 1o find that when a voice mail servica is accessed from out of state,
- - two jurisdictional iransactions take place: One from tha caller to the telephone company switch that
routes the call 1o the intended recipient’s location, which ts interstale, and another from the switch
.. forwarding the call to the voice mail apparatus and service, which is purely intrasiate. According to
" BellSouth, the FCC ermployed an end to end analysis to determine the jurisdictional nature of such

calls, and concludesd that the entire communication was interstate even though the “second call” (the

) Sea fin. 32, anpen.

- I et pp. 507-508 (Hendrix).

3 Perition Jor Emergency Reliaf and Declaratory Ruwling filed by BeliSouth Carparation, T FCC Red, 1619 (1992), @4
Georgin Publie Service Commission v. FCC, 3 F.3d 1499 (1 1th Cir, 1993XHereinafter rolermed o as Tie Momory Call Cass).
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‘ actual accessing of the customars voice mail box) occurred within @ piece of equipmeant that was
purely in the State of Georgia.*®

BellSouth also peinted out that the FCC asseried its jurisdictional authority over local calls
used to provide interstate service in its Foreign Exchange Decision.®’ Said decision involved &
challenge of an intrastate New York Teiephone lariff imposing & charge on the local exchange
service used by out of state customers of FX and commaon contro! switching arrangament (CCSA)
sarvices., Notwithstanding the fact {hal the originating calter utiized FX service by dialing a local
number and paying local charges, and despite the fact that tha FX customer had iec purchase local
exchange service from New York Telephons, the FCC concluded that this service as a8 whole was
interstate and thus subject to FCC jurisdiction.

BellSauth asserts that the holding in the Foreigrn Exchange Dacision is directily relevant to
the instant dispute because in both cases, an interstate call is completed in par through the use of
@ intrastate local exchange services. Further, originating end users of Fareign Exchange Services and
ISP servicea make calls by dialing a local number and paying local service charges. Just as in the
Foreign Exchange Decision, BellSouth asseris that the FCC declines 1o treat such calls as the sum
of their jurisdictionally separable components. Instead, the FCC considers the service as a whole
to be interstate. According to BeliSouth, calls bound for the Internel through an ISP switch can only
be characierized as intersiale exchange access trafic, not locel traffic because such calls terminale
not at the |SP’'s equipment, but rather at the Internat host computer containing the data that the
coriginating end user seeks to access.

BeliScuth recognizes that the FCC has for some time exempled ISPs from paying switched
access charges 1o the LECs for originating traffic to them. I1SPs are instead permitted to receive
calis over local exchange service lines purchased from the LEC. BellSouth asserts, howaver, that
the FCC's decision to exernpt 1SPs from paying access charges for policy and political reasons In
. no way alters the fact that the traffic they collect is access traffic, not local traffic. BellSouth

) contends that if the FCC had indeed concluded thal traffic received by |ISPs was |lacal, there weould

be no need for it to exemnpt that traffic from the access charge regime.
”. BellSouth similarly discounts the conclusions reached by the FCC in its Un/versel Service
“"Ortter wherein it deciared that when a subscriber oblains a connection to an Internet service provider
via voice grade access to the public switched nelwork, that connection is a {elecommunications

service and is distinguishable from the iInternet service provider's offering, According to BellSouth,

D 8y at 1620-21.

7 New York Falaphane Co.~ - Exchange System Accasa Line Terminal Chargs for PX and C$CS5A tervics, Memarandum,
Opinion and Order, 76 F.C.C. 2d 3491980}, (The FCC's Foreign Excliange Decision).
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tha fact that Intermet service itsaif may not be g telecommunication service -- the gctual issue befora
the FCC in the Universal Service proceeding -- is relevant only to the issue of whether ISPs must
‘contribute 10 the Universal Service Fund and is not relevant to the Jurisdictional classification of traffic
received by I1ISPs. With intemet traffic, BeltSouth maintains that it is the beginning and ending point
of communication, not the application of Universal Servica rules to the components of the
ransmission, which dictates its jurisdictionar status.,
in sum, BallSouth concludes that nothing in any of the FCC decisions cited by the CLEC
Petitioner/intervenors compals the conclusion that ISPs must be viewed as end users at whose
premises Internet calls terminate. BeliSouth asserts that the FCC precedant it cites clearly
evidences the FCC's recognition of the interstate nature of calls carried by ISPs,
With.respect 10 the numerous state and federal court decisions on the issue of ISP traffic
cited by the CLEC Petitioners/Intervenors, BellSouth urges the Commission to consider ihat many
. slate Commissions that have examined the issue have recognized that the matter is currentiy before
the FCC and have indicated that their determinations may be subject 10 change once the FCC issuves

a ruling on the jurisdictional nature of ISP traffic. BellSouth assert3 that it would be incorrect 1o

.construe the decisions of these other state Cormmissions ragarding the application of reciprocal
compensalion to ISP traffic as definitive determinations that ISP traffic is iocal {raffic subject to
reciprocal compensation under the Act.*® In an effert 1o provide the Commission with a better
understanding as 1o the impact of the other state Commission decisians cited, BellSouth aliached
1o its Post-Hearing Brief a copy of an analysis of the various stale Commission decisions on the ISP
issue prepared by SBC Telecommunications, Inc. and filed with the FCC on Augus! 14, 1898 in 88C
Telecommunications, Inc., ex pearte Junsdictional Natura of Calis to Intarne! Service Froviders:
CCB/CPD g97-30, BellSoulh requested thal the Cormmission take administrative notice of that

Docket, BellSouth's request in that regard s heraby granted.
” . BeliSouth lastly challenges the contention of the CLEC Petitioners/intervanors that the
' Commission will impede competition in the State of Alabama if it determines that ISP traffic is not

local traffic subject to reciprocal compensation. BellSouth asserls that the CLEC

. Petitioners/Intervencrs have offered na evidance to suppornt their position and in fact contends that
“Ihe inclusion of ISP traffic in the definition of local traffic will yieid catastrophic resulis in Alabama’s
lecal residential market. BellSouth asserts that it is apparent that the Petitioners have no intention
of compaeting in Alabama's local residential market and intend to rely upon BelSouth's mandalad role
as the ILEC "carrier of last resont” 10 provide service 1o the less profitable residential market,

m BellSouth asserts that the CLEC Petitioners/Intervenors' demands will serve only to improperly

3P Te. aupp, 346448 (Hlprin).
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. increase BellSouth's cost of providing service to tha cilizens of Alabama and will thus exclusively
benefit the CLEC Patitioners/intervanors.
V. DISCUSSION AND CONGLUSIONS
Despite the somewhat complex arguments advanced by the parties in this cause. the bottom
line issue In this proceeding is relatively straight forward. The Commission must determine whether
the parties to the interconnection agreements under review intanded, at the time those agreements
were entered, to lreat telephone calls originating and terminating in the same local ¢calling area from
a BellScuth provided telephone exchange service end user to the respactive ISP end users of the
effected CLEC Petilioners/Intervenors as local traffic subject to the payment of reciprocal
compensation.
The Commission must first focus on the actual lznguage of the five interconnection
agreements under review., The agreements which ITC DeltaCom, KMC, é.spire and Intermedia
‘. executed with BellSouth do not specifically reference ISP traffic. Each of thosea agresements do,
howaver, have sirmilar definitions of local traffic and similarly define the reciprocal compensation
obligations of the parties.
The interconnection agreement executed between ICG and BellSouth has significant

variations from the aforementionad agreements. |n particular, the ICG/BellSouth agreament containg

a pravision excluding ISP cals from the payment of reciprocal compensation except in cenlain
circumstances.
We begin our assessmaent of the individual agresmaents with a review of the provisions of the
ITC DeltaCom agreerment with BellSouth which address local traffic and define the reciprocal
compensation obligations of the partles. We follow thal assessment with a review of the temms and
conditions of the agreements executed betwaen BellSouth and KMC, Intermedia and e.spire which
address local fraffic and the raciprocal compensation obligations of the panies.
D ) The terms and conditions of the ITC DeltaCom/BellSouth sgreement which dafine tocal traffic
’ are found atl Attachment B to the onginal agresmeant executed between |TC DeltaCom and BallSouth
on March 12, 1997. Said Altachment, at iterm 49, defines jocal traffic as follows:
"Local traffic" means any telephone call that originates in one axchange or LATA and
""_ terminates in either the same exchange or LATA or & corresponding Extended Area
Service ("EAS") exchange. The terms Exchange and EAS exchanges are defined
and specified in Section A.3 of BellSouth’s General Subscriber Service tariff.
Also under review in the {TC DellaCom agreement are the provisions defining the abligations
of the parties with regard to reciprocal compensation. Item 3 of the August 22, 1997 Fourth
Ameandment to the ITC DeltaCom/BeliSouth agreement refiects the mutual agreement of the parties
That

. to substitute a naw Section VI {(B) to the agreaman! which sddressas thosa obligaticna,

subslilute section reads in pertinent part as follows:
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he exception of the local traffic specifically identified in subsection (C}
after, each party sgrees to terminate local traffic originated and routed to it by
other party. Each psarty will pay the other for tarminating its local traffic on the

cters Qﬂelwork the local interconnsction rate of $.009 par minute of usa in sl
ates,

The interconnection agreement betwean KMGC and BeliSouth which was approved by the
Jission on May 5, 1997 defines [ocal traffic at Section 1.41 as follows:

“Local traffic” refers o calls between twe or mare Telaphone Exchange Service users
where botih telephone exchange services bear NPA-NXX designations associated
with the same local calling area of the incumbent LEC or other authorized area (e.g.
Extended Ares Service Zanes in adjacent (ocal calling areas). Locea! trafic Includes
the traffic types that have been tradilionally refarrad to as “local calling” and as
"Extended Area Service (EAS)." All other traffic that originales and terminataes
between the end users within the LATA is toll traffic. In no avent shall the local traffic
area for purposes of local cell terrnination bililng between the paries be decreased,

Al Section 1.59, tha KMC/BellSouth agreemaent defines the reciprocal compensation

obligation of the parties as follows:

“Reciprocal compensation” is as described in the Act and refers to the payment

» arrangements that recover costs incurred for the transport and termination of
telecommunications traffic originating on ane party's network and terminating on the
ather party's network.

The KMC/BellSouth agreement addresses the reciprotal compensation obligations of the
parties with even more specificity at Sections 5.8.2 and 5.8.3:

5.8.2 The parties shall compensate each other for {ransport and
termination of locaf traffic (local call termination) at a single identical
seciprocal and equal rate as set forth in Exhibit 8,

5.8.3 The reciprocal compensation arrangements set forth in this
agreement are not applicable to switched exchange access service.
All swilched exchange access sarvice and all intrallATA toll traffic
shall continue to be governed by the terms and conditions at the
applicable federal and state tarifis,

The interconnection agregment petween intermedia and BellSouth was originally approved

by the Commission on November 22, 1996. Said agreement defines local traffic al Section 1.D as

follows:

LLocal traffic is defined as any telephans call that originates in ana exchange and

. i . terminates in either the same exchange or a corresponding Extended Area Service
("EAS") eaxchange. The terms Exchange and EAS exchanges are defined and
spacified in Section A.3 of BellSouth's Generat Subscriber Service tariff.

With regard to the Intermedia/BellSouth agreement's treatment aof the reciprocal
*~ gompensation obligations of the parties, the agreament siates In pertinent part at Section 4.8 that:
s

Each party will pay the other for terminating its local traffic on the others’ network the
local interconnection rates as set forth in Attachment B-1 by this reference

incorporated herein,..

4% The subsection (C) referensed in the aforementioned language is an exclusion goveming intermediary tandem switching
and tran2pon services which appear 1o be irrelevant for purposes of our consideration herein, .
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The interconnection agreement betwaen e.spire and BellSouth was approved by the
Commission on October 28, 1896, Said agreement defines local traffic al Attachment 8, item 48 as
foltows:
Loca_l trnff”!c is_ dafined as any telaphane calls that originate in one exchangs and
i:armu:n'ate i1 ejther the same exchange or a corresponding Extended Area Service
{"EAS") exchange.
The e_spire/BetlSouth agreement addresses the exchange of traffic at Section 7.A. The
agreament specifies therein that;
The parties agree...that local interconnection is defined as the dalivery of local traffic
to be terminated on each party's local network so that customers of either party have
the ability to reach customers of the ciher party without the use of access codes or
delay in the processing of the call. The pactias further agree that the exchange of
traffic on BellSouth's Exiended Area Service {EAS) shall he cansidered {ocal tratfic
and compensation for the termination of such traffic shall be pursuant to the terms
of this section. . ‘
it is also significant to note that each of the aforemeantioned interconnection agreements have
. "Entirety” or "Merger” Clauses which are substantially similar. Those provisions specify that the
agreements in question, along with specified attachments thereto, set forth the entire undersianding
and agresment of the partias. The “Entirely Clauses” also generally specify that subsequent or
contemporaneous wrilings are nol binding unless signad by a duly authorized officer or
represeaniative of the party to be bound.®
Recapping the arguments of the parties in summary fashion, ITC DeitaCamn, KMC, Intermedia
and e spire assert that pursuant 10 the plain language of their respective intarconnaction agreemants
with BellSouth, calls to ISPs are inciuded within the definition of focal traffic. They, therefore,
maintain that calls to ISP are clearly subject to the reciprocal compensalion obligations of their
respective agreements. Even if the Commission deterrmines that their agreements are ambiguous
and considers exirinsic evidence in order to determine the intent of the parties, the afcreamentioned
CLEC Peiitionersf/intervenors maintain that the extrinsic evidencea they have cited (eads to the logical
conclusion that BeliSouth never intended to exclude ISP traffic from the reciprocal compensation
[ " obligations of their respective interconneciion agreements. GG readily concedes that it has different
contractual language than the remalning CLEC Petitioners/intervenors, but nonetheless maintains
that the payment of reciprocal compensation by BeliSouth te the other CLEC Petitioners/intervenors
oa
“ will require BeliSouth to pay ICG recipracal compensation for ISP traffic pursuant to an amendment
agreed to by Bel/South.
BeliSouth asserts that the CLEC Petitioners/Intervenors bear the burden of praving that they

and BellSouth mutually agreed 1o subject ISP traffic to the reciprocal compensation obligations of

# ITC DeluuCom/BellSauth agreement at Section XXX; KMC BellSouth agreement ar Section 36.01;
IntermediaBellSouth agreement a1 Section XXIX: c.spire. BellSouth agreement at X30C
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the respective interconnsction agreements, and that BellSouth’s refusal to pay reciprocai
compensation for ISP traffic constitules a breach of those contracts. BeliSouth alleges that its
Vaigre‘ement with [CG clearly excludes ISP traffic from the reciprocal compensation obligations.

With regard to the Fetitioner ITC DeltaCom and the CILLEC Intervenars KMC, s.spire and
Intermedia, BeliSouth asserts that the explicit lopic of whether ISP traffic would be subject to
reciprocal compensation nevar arose dufing {heir contractual negotiations. As noted previcusly,
BellSouth contends that it was unreasonable for those parties to assume that because the topic
naver came up, BellSouth agreed with their proposed ireatment of ISP traffic. In fact, BellSouth
assers thal based on the l[aw which existed at the time the inlerconnecticn agreements in question
were negotiated, BellSouth did not view ISP traffic 1o terminate within the local calling area,

- BellSouth alleges that none of the panies have shown that BeiiSouth held B contrary view
or that such a view was inherenilly unreasonable. BellSoulh accordingly concludes that the
m alorementioned CLEC Petitioners/Intervenors have fajled o show that the parties mutually agreed

to their respective reciprocal compensation obligations which is an éssential element of their
agreements. BeilSouth, therefore, maintains that the CLEC Patitioners/intervenors cannot show that
SellSouth has breached the interconnection agreements in guestion by refusing to pay reciproce!
compensation for ISP traffic. BellSouth contends that it is appropriale for the Commission to
consider ihe extensive extrinsic evidence which BellSouth has submitted in suppert of its position.

The rutes of coniractual interpretation in Alabama dictate that the Commission must first
conclude whether the interconnection agreements under review contain any ambiguity. Specifically,
the Commission must determine whelher the agreements in question are susceptible ta more than
one reasonable interpretation. Reynolds v. Alabama Department of Transportation, 926 F. Supp.
1077 (M.D. Ala. 1888). The mere fact that BeliSouth, as a party 10 the afcremeantion#sd agreements,
alleges that they have a different construction of thoss agreements than do the CLEC
. . Pelitioners/intervenors does not conciusively establish that the agreementis are indesd ambiguous.
) " Amencan Farm Bureau Federation v. Alabarma Fermers Federation, 935 F. Supp. 1523 (M.D. Ala.

1996), affd. 121 F.3d 723 (11th Cir. 1987). An ambiguity is held 1o sxist only when the Commission
.. finds that the agreements in question are reasonably subject to mere than one Interpretation, . S.
: for Use and Benefit of Capps v. Fidelity and Deposit Company of Maryland, B75 F, Supp. 803 (M.D.
Ala, 1995) and Reynolds v._Alabama Department of Transportation, supra.
Althaugh the intarconnection agreements that ITC DeltaCom, KMC, Intermedia and e.spire
each exacuted with BellSouth seem rather siraight forward with regard to the definition af local traffic
- and the reciprocal compensation obligations of the parties, none of those agreaments sddress with

specificity ISP traffic or the meaning of the word “terminates” as used in ¢ach agreemant's definition




as-15-88 11:31 ND.S33 PRZS-830

D DOCKET 26619 - #24

’ of jocat trajﬁc. The silence of the agreements on these important matters does give rise to some
reasonableg ambiguily concerning the interpretation of the agreements,

Having concluded that the agreements in quastion are reasonably subject to ambiguity, the

determination of the true meaning of the agreements and the intent of the parlies becomas a

question for the Commission. Bein v. Gartrell, 866 So.2d 523, 524 (Ala. Civ, App. 1885). In
rendering detarminations regarding the mesning of ambiguous agreements and the intent of the
parties witl-l regard to same, the Commission may (ook to extrinsic evidence., Tery Cove North v.
Balowin County Sewer, 480 86.2d 1171,1173 (Ala. 1885). The Commission must, however, sirive
to accord the contracis a reasonable interpretation to the extent permitted by the language of the
contracts. xpmen'can Farm Bureau Fedaration v. Alabama Fermers Federation, supra. Il is the duty
of the Cornrjission o presume that the parties intended 1o make a reascnabie contract rathar than

an unreasopnable one. Ex pere Agee, 669 So0.2d 102, 105, rehearing denied on remend Agee v.

. Mocre, 669|S0.2d 106 (Ala. 1995).

o rticular, we note that al the time the interconnection agreements in question were
entered, ISP traffic was treated as local in virtually every respect by all industry participants including
the F.C.C. | Like the CLEC Petitioners/intervenors, BellSouth was fully aware of the industry’s
prevailingly fpcal ireatmeant of ISP traffic at the time that i entered the interconnection agreements
in gquestion| In fact, BeliSouth itself afforded ISP iraffic prevailingly local treatment in the same
respects 1hat the CLECs did at that time.

Even today, both BeliSouth and the CLEC Petitionars/intervenors charge their ISP customers
local business line rates for local telephone exchange service that enables the 1SPs’ custormers 10
access theid service via a local call. The service provided to ISP customers by BallSouth and the
CLEC Petitigners/intervenors falls under their local exchange tariffs and calls to ISPs are rated and
billed just as|any other loca! call placed via a seven digit local telephone number. Neither BellSauth

n - nor the CLEC Petitioners/Intervenors assess toll charges for those calls. BellSouth specifically

advises conkumers subscribing 1o its interne! service pravider that access to the BellSouth 18P is

achieved vid a local call,®

’- As furlher indication of the prevailingly local treatment afforded to ISP traffic, BellSouth

records the minutes of use associated with such calls as jocal for ARMIS reporting requiremants with

the FCC. Fupther, BellSouth characterizes expenses and revenues associatad with ISP-bound traffic

as intrastate/for jurisdictional separations purposes.

Evenlthe ECC noted in its /ISP Declaratory Ruling that it has since 1883 treated enhancad

m service provi’ders. of which {SPs are a subsei, as end users under the eccess charge regime and

N rrm e 121
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permitted tham to purchase their links to the public switched telaphone network thraugh intrasteste
local business tariffs rather than through interslate access tariffs. The FCC specifically recognized
“that it has. by its actions in that regard, discharged its interstate regulaiory obligations through the
application of local business tariffs and has thus treated ISP-bound traffic as though it ware local.3?
We again emphasize that the prevailingly local treatments of ISP traffic detailed above were
aiso In place at ths time the interconnection agreements under review herein were sntared. We thus
conclude that the indusiry custom and usage at that time dictated that ISP traffic ba treated as local
and, therefore, subject to reciprocal compensation. We find that the treatment of ISP traffic as local
was in fact so prevalent in the industry at that time that BellScuth, if it so intended, had an obligation
o negate such local treatment in ihe interconnection agreements it enterad by specifically
delineating that ISP traffic was not to be treated as loucal traffic subject to the payment of reciprocal -
compensation. See Loeb & Co,, Inc. v. Martin, 327 So.2d. 711 (Ala. 1978).
D Also persuasive is the evidence of record demonstrating BellSouth's awareness of the 1889
decision of the Florida Public Service Commission wherein {he Florida Cornmission held that calis
10 ISPs should he viewed as jurisdictionally intrastale local exchange calls.® BeliSouth's knowledge
of the Florida Information Services Ordaris particularly enlightening given the fact that BeliSouth
generally negotiates interconnection agreements on a region-wide basis. The existence of that
decision strongly suggesis that BellSouth was fully aware of the prevailingly iocal treatment afforded
ISP traffic by industry usage and custorn long before the interconnection agreerments under review
waeare negotiated and executed. If there was indeed no intention {o encompass 1SP traffic within the

meaning of local traffic as BeliSouth claims, it is reasonable to assume that BellSouth would have

taken steps o specifically excluded ISP traffic from the definition of local traffic in light of the Florida
Information Services Order.
Perhaps the most persuasive evidence that BellSouth did not intend to exclude calls to ISPs
w from the definition of lacal traffic when it enlered the agresments under raview s gieaned from the
i ’ conspicuous absence of a mechanism to track, separate and excluge ISP traffic from the local billing
records of the CLEC Petitionars/intervencrs. BellSouth was certainly in a position to know that such
.. & mechanism would be necessary to segragate ISP traffic from local calis, yet no attempt was ever
" made {o develop and incorporate such a mechanism. Ms, Strow of Intermedia pointed out that ISP

calls are recorded as |ocal calls and the CLECs are the only entilies who can, with certainty, identify

such tratfic¥. That claim is validated by the difficulty BellSouth has expenenced in its recent efforls

B FCC's ISP Declaratory Ruling at 23, See fn. 18 supra,
. 3 o At fir 24 grepera,

* Tr st pp. 401, 406307,
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to unilaterally identity ISP traffic for purposes of withholding reciprocal compensation for such
disputed traffic.

Given the comprehensive nature of the interconnection sgresments under raview and the
specificity with which they address virtually all interconnection issues, we find it difficuit to fathom
that BellSouth would not insist on a specific, itemized axception excluding ISP traffic from the
definition orlpcal traffic had that been its intention. The prevaliingly tocal treatmant afforded to |SP
iraffic by industry participants at the time the agreements under raview were antered, and
BellSouth’'s knowledge of that industry custom and usage, made it imperative that BellSouth
specifically exclude calls to ISPs from the definition of local traffic subject to the payment of
reciprocal compensatian, Given the circumstances then existing, we find the absence of such a
specific exclusion or exceplion to be persuasive of the fact that BefiSouth did not Intend to exclude
ISP traffic from the definition of local traffic when it entered the agreements in question.

’ In conclusion, we find that with regard {o the intercennection agreements BallSouth enterad

with ITC DeltaCom. KMC, Intermedia and e.spire, telephone calls originating and terminating in the

same local calling area from a BellSouth provided telephone service end user to the respective ISP
end users of the effected CLEC Psatilioners/intervenors qualifies as local traffic which is subject to

reciprocal compensation. Based on the discussion above, .we find that BeliScuth was clearly in a

Position to know that the exclusion of such traffic from the definition of local traffic for purposes of

the payment of reciprocal compensation was a necessity. SellSouth did not, however, incorporate

such an exclusion and is, therefore, in breach of the interconnection agreements with ITC DeltaCom,

KMC, intermedia and e.spire under which it has withheld reciprocal compensation for ISP traffic.

Certainly, BeillSouth’'s August 12, 1997 memcrandum to all CLECs declaring BeliSouth’s position that

ISP traffic was jurisdictionally intersiate did nothing to incorporate an exception far ISP traffic inlo

the interconnection agreements of ITC DeltaCom, KMC, Intermedia and e.spire. The Entirety
Clauses contained in each of those agreements precludes such unilateral action.

. ’ We accordingly find that BellSouth must, within 20 days of the effective date of this order,
pay all reciprocal compensation amounis withheld for ISP traffic under their interconnection
agreernents with ITC DeltaCom, KMC and !nlermedia. BeliScuth must also continue to pay such

" Bmounts for the duration of those interconnection agreements. Qur conclusions in this regard would
also apply to the interconnection agreement executad between BellSouth and e.spira bul for the facl
that those parties have submitied their reciprocal compensation disputes to arbitration.

We now turn to an analysis of the interconnection agreement between ICG and BeliSouth

which was approved by the Commission on Navernber 17, 1997, As noled previously, that

D agreement has terma and conditions which notably deviate from those coniained in the
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Interconnection agreements of the remaining CLEC Petitioners/intervenors. Although the definition
of lacal traffic in that agreement as set forth at Part B of the General Terms and Conditions Section
is substantially similar 1o the definition of local traffic in the agreements discussed above, the
provisions of the ICG/BellSouth agreement which discuss the obligalions of the parties with regard
lo reciprocal compensation are radically different. More pacicularly, the 1CG/BalSouth
interconnection agreement gt Sections 8.1 and 8.2 of Attachment 3 provide as follows:

8.7 BellSouth shall provide for the mutual and reclprocal recovery of the costa of
transporting and terminating local calis on its and 1CG's network, The parties agree
that charges for transporting and termination of calls on its respective nelwarks ars
set forth in Attachment 11,

2 interconnection with Enhanced Service Providers (ESPs). BellSoulh will axempl
traffic originated to and terminated by ESPs from the reciprocal compensation
arrangements of this agreement. The parties acknowledge that the issue of
compensation for ESP traffic is being addressed by the FCC, The parties agree 10
implement the final order addressing compensation or lack thereof for this traffic from
the date this agreement is executed.

. Section 8.2 above was, howsever, amended pursuant to the mutual egreement of ICG and

BellSauth. The May 11, 1228 amendment modifying the Isnguage Section 8.2 of Attachment 3

states:

Untit the state Public Service Commission or the FCC determines, in 2 final and non-
appealable order, as referenced in Section 16.4, whelher enhanced service provider
and information service provider traffic is within the definition of Local Traffic, this
traffic will be held for payment until the jurisdiction of such traffic is determined,
except as noted below. The Parlies will adjusi, if necessary, their muiual
compensation billing for local traffic termination {o reflact the FCC's or Commission's
decision. The period of adiustment shall be from the effactive date of the original
agreement dated October 7, 1997, to the date the order of the FCC or Commission
becomes final and non-appealable, as referenced in Section 16.4. BellSouth and
CG will, in the Interim, pay for local non-1SP/ESP traific as specified in Attachment
3. Both parties agree to provide for fair and equitable treatmant under this
agreemant, and BellSauth will not knowingly discriminate against 1ICG for the
payment of reciprocal compensation for all local trafiic. In paricular, if BeliSouth
Knowingly pays any CLEC for ISP/ESP traffic prior to a fingl and non-appealable
corder, then BellSouth shall pay 1CG for such traffic within ten days regardiess of
whether there is a final and non-appealable order,

Clearly, the agreement between BeliSouth and IC3 excludes ISP traffic from the reciprocal

Q © _compensation obligations sel forth in the document absent the occurrence of the conditions
described in the amendment delineated above, With regard to the candition that payment of

reciprocal compensation for enhanced service provider and information service provider tratfic will

o 'pe heid for payment untll the jurisdiction of such traffic is determined to be lock! in a final non-

appeatable order from this Commission or the FCC, we note that we are not herein issuing a policy

determinalion that ISP traffic is jurisdictionally local. Such a generic policy determination appears

to be necessary to trigger the condition of payment in the {CG/8eallSouth amendmant given the

agreemen! between ICG and BellSouth to exclude ISP traffic from the reciprocal compensation

“ obligations of the partiaes pending such a jurisdictional detarmination. Unlike the scenaric with the

other agreements under raview, ICG and BellSouth specifically discussead the treatment of ISP traffic
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. and agreed to exclude it from the payment of reciprocal compensation absent a determination that
such traffic is jurisdictionally local.

We further note that the FCC's /S Decleralory Ruling does establish as a matter of policy
that ISP-bound traffic is jurisdictionally interstate. That finding by tha FCC also appears to preciude
the payment of reciprocal compensation for ISP traffic under the ICG/BellSouth agresment.

The other condition of payment delinaated in the ICG/BeilSouth amendment sel forth above
is triggered by BellSouth’'s "knowing” payment to any CLEG for ISP/ESP traffic prior fo a final ang
non-appealable order, Clearly, if BellSouth "knowingly" pays reciprocal compensalion 1o the other
CLEC Petitioners/Intervenors for ISP traffic prior to a final nan-appealable order from this
Cemmission or the FCC, BellSouth must also pay ICG reciprocal compensation for such traffic.

IT 18, THEREFORE, QORDERED 8Y THE COMMISSION, Thet EBEeliSouth
Telecommunications, inc. shall within 20 days of tha effeclive date of this ordar, remit 1o ITC

ﬁ DeltaCam, Communications, ne., KMC Telecommunications, Ing. and Intermedia Communications,
ine. any and all reciprocal compensation amounts withheld for ISP traffic. Reciprocal compensation
for such traffic shall also be paid on 8 going forward basis so long as the interconnection agreements
interpretied herein remaeain in effect, it is the Commisasion's understanding that e.spire
Communications, inc.'s reciprocal compensation claims ageinst BellSouth are being addressed
thraugh independent arbitration proceedings,

IT IS FURTHER ORDERED BY THE COMMISSION, That with regard to the interconnection
agreement between {ICG Talecom Group, Inc. and BellSouth Telecommunications, Inc,, ISP traffic
is clearly excluded from the reciprocal compensation obligations of the parties. However, in the
event that BaliSouth "knowingly” pays any CLEC for Internet service provider or enhanced service
provider traffic prior 1o a final and non-appealable order of this Commission or the Federal
Communications Commission, BellSouth shall within ten (10) days pay [CG for such traffic

‘ . regardless of whether thers is a final and non-appealable order.
. IT IS FURTHER ORDERED, That jurisdiction in this cause is hereby retained for the issuance

of any further orders as may appear just and reasonable in the premises.
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IT 18 FURTHER ORDERED, That this Order shall be effeclive as of the date hersof.
DONE at Monigomery, Alabama, this /7“'(}/\ day of March, 1992,
ALABAMA PUBLIC SERVICE COMMISSION

%\—/ M‘-—,——J
Ji livan, President

J Q%tbé‘r_n%&ner

George C. W_’Jlace Jr., Commnss:aner /
ATTEST: A True Copy

vr.cf.a.a
Walter L as, Jr., cretary




