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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application for Authority ) 
to Transfer the Facilities of ) 
MHC SYSTEMS, INC. and ) Docket No. 000277-WS 
Certificate Nos. 353-W and 309-S ) 
in Lee County, Florida to ) 
NORTH FORT MYERS UTILITY, INC. ) 

MOTION TO DISMISS OBJECTION 

NORTH FORT MYERS UTILITY, INC. , by and through its undersigned 

attorneys and pursuant to Rule 28-106.204, Florida Administrative 

Code, files this Motion to dismiss the objection filed by Alexander 

William Varga and in support thereof states: 

1. On March 2 ,  2000, NFMU filed an Application to transfer 

the Certificates and assets of MHC Systems, Inc. which serves the 

Pine Lakes Country Club and Lake Fairways Country Club. 

2. On March 4, 2000, the Notice required by Rule 25- 

030.030(7), Florida Administrative Code, was published in the F o r t  

Myers News  Press. 
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4. Pursuant to Rule 25-30.031, Florida Administrative Code, 

in the instant case any objection to the Notice must have been 

filed by no later than April 6,  2000. 

5. Apparently on March 31, 2000, Mr. Varga sent an e-mail to 

the Commission purportedly to object to this transfer. The 

Commission has no procedure for filing documents by e-mail and thus 

the e-mail does not constitute an objection to this transfer. 

Although Mr. Varga states in his e-mail that he is going to mail a 

copy of his e-mail, he apparently did not do so, or if he did, he 

did not take precautions to assure that it would be received. Mr. 

Varga now seeks to have this e-mail which was not received by the 

Commission until May 18, 2000 treated as a timely objection. There 

is no Commission procedure to do so. 

6 .  This is not a case where the application of the doctrine 

of equitable tolling is applicable. Unlike the facts in In r e :  

Application f o r  Amendment of Cer t i f i ca t e  N o .  3 4 7 - W  t o  add t e r r i to ry  

i n  Martin County by Marion U t i l i t i e s ,  Inc.  , Order No. PSC-97-0781- 

FOF-WU (July 1, 1997), where this Commission accepted a late filed 

objection, the Notice given by NFMU to Mr. Varga was in accordance 

with the Rule and not misleading. Unless a Rule so provides, the 

placing of an objection in the mail does not constitute a valid 

objection absent receipt with the required period of time. Cf. 
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Enriquillo Export & Import, Inc. v. M . B . R .  Industries,  Inc . ,  733 

So.2d 1124, 1126-27 (Fla. 4th DCA 1999). The Courts are clear in 

distinguishing between a document being \'served" and "filed". See, 

for example, Salyers v. Sta te ,  705 So.2d 1024 (Fla. 5th DCA 1 9 9 8 ) .  

7 .  Further, Mr. Varga's purported objection is based solely 

upon a newspaper article in the Lee County Examiner. For the 

Commission's information, a copy of that article is attached 

hereto. The Lee County Examiner is not a legitimate newspaper. 

What newspaper would allow its reporter to travel from Fort Myers 

to Tallahassee with one of the parties to an adversarial 

proceeding? Mr. Joseph Devine admitted in pleadings filed with the 

First District Court of Appeal that the reporter for the Lee County 

Examiner traveled to Tallahassee with Mr. Gill for Mr. Gill's oral 

argument before the Commission in the Buccaneer Estates proceeding. 

The purpose of this point is that the dismissal of Mr. Varga's 

purported objection will not result in any legitimate issue being 

overlooked by the Commission in considering NFMU's Application in 

this Docket. In fact, financial ability is a threshold issue which 

this Commission routinely considers in proceedings such as this. 
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WHEREFORE, NFMU requests this Commission dismiss Mr. Varga's 

objection as being untimely. 

Respectfully submitted on this 
30th day of May, 2000, by: 

ROSE, SUNDSTROM & BENTLEY, LLP 
2548 Blairstone Pines Drive 
Tallahassee, Florida 3 2 3 0 1  
( 8 5 0 )  877-6555  

/MARTIN s. FRIE MAN 9 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 
Notice of Filing was forwarded via U . S .  Mail to Tyler Van Leuven, 
Esquire, Florida Public Service Commission, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850 and to Mr. Alexander 
William Varga, 1 9 8 0 8  Frenchman's Court, North Fort Myers, Florida 
33903 this 30th day of May, 2000.. 
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FROM : OLD BRIDGE PFlRK PHONE NO. : 9415432226 Mar. 29 2000 08: 30AM P1 



PHONE NO. : 9415432226 . .  mar. 29 2008 08:31AM ~2 
FROM' : OLD' BRIDGE PARK 

,-. . 


