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PARTICIPANTS: 

SUZANNE BROWNLESS, Suzanne Brownless, P.A. ,  On 
beha l f  o f  Panda Leesburg Power Partners,  L . P . ,  and 
Panda Midway Power Partners,  L . P .  

beha l f  o f  F l o r i d a  Power & L i g h t  Company. 
COCHRAN KEATING, commission s t a f f .  
ROBERT PASS, Car l ton  F ie lds ,  on beha l f  o f  

H i  11 sborough D i s t r i c t  school Board. 
ROBERT SCHEFFEL WRIGHT, Landers & Parsons, on 

behal f o f  c a l  p i  ne Construct ion F i  nance Company, L . P. 

CHARLES A. GUYTON, S tee l ,  Hector & Davis,  On 

- -. 

STAFF RECOMMENDATION 

Issue 1: should the  commission ho ld  Dockets 
991462-~u, 000288-~u, 000289-EU, and 000442-E1 i n  
abeyance pending the  F l o r i d a  Supreme Cour t ' s  f i n a l  
dec is ion  regarding Tampa E l e c t r i c  Co., e t  a1. vs. 
Garcia, e t  a l . ,  case NOS. ~ ~ 9 5 4 4 4 ,  sC95445, SC95446 
("Duke-New Smyrna")? 
Recommendation: Yes. The p e t i t i o n s  f o r  need 
determi nat ions i n  Dockets Nos. 991462-Eu, 000288-EUI 
0 0 0 2 8 9 - ~ ~ ,  and 000442-E1 should be he ld  i n  abeyance 
u n t i l  a f i n a l  dec is ion has been issued by t h e  F l o r i d a  
Supreme Court i n  the  "Duke-New Smyrna" case. 

Issue 2: should Dockets Nos. 991462-E~, 000288-EU, 
000289-EU, and 000442-~1 be closed? 
Recommendation : NO. These dockets shoul d remai n 
open u n t i l  a f i n a l  dec is ion  i s  reached by the  F l o r i d a  
Supreme Court i n  the  "Duke-New Smyrna" case. 

I 
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CHAIRMAN GARCIA: We go a11 the  way  down t o  

I tem 9. 

MR. KEATING: commissioners, I t em 9 i s  

s t a f f ' s  recommendation t h a t  the  f o u r  pending 

merchant p l a n t  need determi na t i on  dockets be 

he ld  i n  abeyance pending t h e  F l o r i d a  Supreme 

court '-s d i spos i t i on  o f  a l l  motions f o r  rehear ing  

t h a t  have been f i l e d  i n  the  appeal o f  our  order  

g ran t ing  the  determinat ion o f  need f o r  t h e  Duke 

New Smyrna power p lan t .  

As you are aware, t he  Supreme Cour t  

overturned the  commission's dec is ion  t o  g ran t  a 

determinat ion o f  need f o r  the  Duke New smyrna 

p lan t .  That dec is ion does no t  become f i n a l  

u n t i l  a l l  motions f o r  rehear ing have been 

decided. However, g iven the  c o u r t ' s  i n i t i a l  

opinion, i t  appears t h a t  going forward w i t h  t h e  

c u r r e n t l y  pending need proceedings t h a t  a re  

scheduled could r e s u l t  i n unnecessary 

expenditure o f  t ime and resources by t h e  p a r t i e s  

and the  commission. 

speaking on ly  f o r  Docket No. 991462, which 

i s  the  Okeechobee need determinat ion,  i t ' s  m y  

understanding t h a t  the  p a r t i e s  have no o b j e c t i o n  

t o  s t a f f ' s  recommendat on. I b e l i e v e  t h a t  t h e  

ACCURATE STENOTYPE REPORTERS, I N C .  
+<"'. 



F 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

/-. 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

/4 

4 

p a r t i e s  t o  the  o ther  dockets l i s t e d  i n  S t a f f ' s  

recommendation may wish t o  address the  

commi s s i  on. 

CHAIRMAN GARCIA: okay. 

MS. BROWNLESS: I ' m  here on beha l f  -- 

Suzanne Brownless, Suzanne Brownless, P.A. -- 
WAIRMAN GARCEA: Suzanne, I ' m  not,;picking 

you up. 

MS. BROWNLESS: I ' m  sor ry .  IS t h a t  

be t te r?  

CHAIRMAN GARCIA: yes. 

MS. BROWNLESS: Excuse me. I f o r g o t  t o  

press the  button. 

Suzanne Brownless o f  Suzanne Brownless, 

P.A. ,  here on beha l f  o f  Panda Energy, and our 

docket numbers are the  000288 and 289. We're 

here t o  speak i n  oppos i t ion  t o  the  s t a f f ' s  

recommendation and t o  t e l l  you a l i t t l e  b i t  

about why we're i n  a l i t t l e  b i t  d i f f e r e n t  

procedural posture than OGC o r  cal p i  ne, t he  

other  EWGs who have need determinat ions pending 

before you. 

To s t a r t  w i th ,  although F l o r i d a  Power & 

L i g h t  and Power corp. have requested 

i n te rven t ion  i n  our dockets, they a re  n o t  

ACCUQTE STENOTYPE REPORTERS, I N C .  .< 
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p a r t i e s  t o  our docket a t  t h i s  t ime,  SO 

proceeding ahead w i t h  our procedural -- the  

procedural schedule t h a t  has been s e t  o u t  i n  our 

docket would no t  adversely a f f e c t  them and could 

no t  adversely a f f e c t  them. They have no r i g h t s  

i n  t h i s  docket t o  f i l e  test imony o r  conduct 

discovery o r  do anyth ing e lse.  

The second t h i n g  i s  t h a t ,  u n l i k e  OGC, we 

have f i l e d  our p r e f i l e d  test imony as requ i red  by 

our  procedural order .  we've done every th ing  we 

were supposed t o  do exac t l y  when we  were 

supposed t o  do it. we are  prepared t o  go 

forward and can go forward. 

The t h i r d  t h i n g  i s  t h a t  the  s t a f f  o f  t he  

Pub1 i c Servi  ce Commi s s i  on would no t  be 

pre jud iced by going forward i n  our  case. AS a 

former s t a f f  member myself,  I understand t h a t  

t he  Staff has a l o t  o f  dockets and t h a t  you a l l  

have a l o t  o f  dockets. But t h i s  case i s  l i k e  

any o ther  t h a t  comes be fore  you, and we do have 

the  r i g h t  t o  have our a p p l i c a t i o n  t i m e l y  

processed by the  commission. MY c l i e n t ,  as has 

these other  EWGS , has expended s i  gn i  f i  cant  

amounts o f  money, and I would vouchsafe more 

money i n  t h i s  e f f o r t  than e i t h e r  F l o r i d a  Power .? 

ACCURA;l€ STENOTYPE REPORTERS, I N C .  
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L i g h t  o r  F l o r i d a  Power Corporat ion has expended, 

and we wish t o  go forward. we a r e  w i l l i n g  t o  

bank on the  exce l l en t  arguments ra ised  by your 

s t a f f  i n  your own p e t i t i o n s  f o r  rehear ing,  as 

w e l l  as i n  four o ther  p e t i t i o n s  f o r  rehear ing 

f i l e d  by others i n  t h a t  docket. 

The l a s t  p o i n t  t h a t  I would make j5 t h a t  i t  

would seem t o  m e  tha t  i f  you s tay  the  

proceedings i n  our docket, you send an 

i n c o r r e c t ,  bad message t o  the  F l o r i d a  supreme 

Court where you have your motions f o r  rehear ing 

pending, and t h a t  i s  t h a t  you do n o t  have t h e  

conv ic t ion  o f  your own previous dec is ion ,  your 

own previous p o l i c y  and t h e  s t a t u t o r y  dec i s ion  

t h a t  exempt wholesale generators a re  proper 

app l i can ts .  And I bel ieve  t h a t  t h a t  would be 

det r imenta l  . 
CHAIRMAN GARCIA: Wel l ,  Suzanne, no one 

could argue t h a t  I ' v e  had conv ic t i on  on t h i s  

issue.  Some have thought I should be conv ic ted  

on t h i s  issue.  

The quest ion,  though, i s  a ques t ion  o f  

j u s t  expediency and work. And as a s t a f f  

member, as a former s t a f f  member, you r e a l i z e  -- 
I don ' t  have any doubt t h a t  t h e y ' r e  more than 

ACCURA-jF STENOTYPE REPORTERS, INC.  
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happy t o  work on these cases, as they are  w i t h  

a l l  p e t i t i o n s  t h a t  come before us. But I t h i n k  

i t ' s  j u s t  a question o f  t ime l iness .  c l e a r l y ,  

ho ld ing yours i n  abeyance, no t  having t o  have 

a l l  t h i s  ser ies  o f  arguments -- because I know 

you have expended, as many have expended t h e i r  

precious resources--to come t o  our  s t a t e  and have 

the  F l o r i d a  supreme cour t  t e l l  them t o  go 

somewhere else. 

Nonetheless, I t h i n k  t o  have our  s t a f f ,  

your c l i e n t ,  as w e l l  as t h e  companies, because 1 

have no doubt t h a t  they w i l l  ask t o  in te rvene a t  

some po in t ,  and t h a t  w i l l  be -- I t h i n k  t h e  l a s t  

i n te rven t ion  argument l a s t e d  -- I counted I 

t h i n k  e igh t  o r  n ine  hours, i f  I ' m  n o t  mistaken, 

when i t  was a l l  t o l d ,  o r  motions t o  dismiss,  on 

the  l a s t  Duke one. 

So i t  j u s t  s t r i k e s  me t h a t  you r e  b e t t e r  

o f f  and we're b e t t e r  o f f  i f  we simp y w a i t .  who 

knows? I be l ieve  t h a t  M r .  B e l l a k ' s  arguments 

were, t o  paraphrase, manna from heaven, and 

hopefu l l y  they w i l l  come t o  pass as you wish, - 
you're standing there  before us, and we then 

proceed w i t h  the  case where we l e f t  o f f .  But I 

don ' t  know i f  we r e a l l y  make any progress except 

ACCUQTE STENOTYPE REPORTERS, INC. . i',, 
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expending funds on what you and I know i s  s t i l l  

pending. And c l e a r l y ,  t he  dec is ion  t h a t  came 

out  j u s t i f i e s  us tak ing  pause. 

MS. BROWNLESS: And I guess the  t h i n g  t h a t  

I would p o i n t  out ,  I spent a l o t  o f  t ime 

l i s t e n i n g  t o  the  supreme Court o r a l  arguments, 

which-are on the  web now, as an e x c e l l e n t  

resource. And I t h i n k  we should a11 be g r a t e f u l  

t h a t  our s t a t e  has provided t h a t  f a c i l i t y  f o r  

us. As I l i s t e n e d  t o  those o r a l  arguments, 

there  was one p o i n t  which was brought o u t  bo th  

i n  the  commission's motion f o r  rehear ing as w e l l  

as i n  Duke's, and I t h i n k  a lso  r e i t e r a t e d  i n  

LEAF'S motion f o r  rehearing, which i s  t h e  

Supreme Court erroneously be l ieves  t h a t  exempt 

wholesale generators g rea ter  than 75 megawatts 

w i l l  no t  be constructed i n  the  S ta te  o f  F l o r i d a  

unless they can use the  Power P lan t  S i t i n g  Act,  

so t h a t  t h e i r  dec is ion  was a c t u a l l y  a means o f  

cont ro l  1 i ng the  cons t ruc t ion  o f  EWGS . We a1 1 

know t h a t  i s compl e t e l  y erroneous, because we 

have exempt wholesale generators i n  our  s t a t e  - 
g reater  than 75 megawatts on the  drawing boards 

and be i  ng permi t ted r i g h t  now, be i  ng const ructed 

r i g h t  now. 

ACCURqTE STENOTYPE REPORTERS, INC. 
v ' . l l r  
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SO I th ink ,  if I may be so bold,  t h a t  -- 
CHAIRMAN GARCIA: I don' t  t h i n k  be ing 

constructed r i g h t  now. Already opera t ing  i n  

F lo r ida ,  and -- 
MS. BROWNLESS : R i  gh t  . 
CHAIRMAN GARCIA: -- have been f o r  q u i t e  a 

whi le;  

MS. BROWNLESS: And have been f o r  q u i t e  a 

wh i le .  SO c l e a r l y ,  t h e i r  dec is ion  on the  

app l ican t  i s  no t  going t o  p r o h i b i t  an exempt 

who1 esale generator f rorn being const ructed i n  

F lo r ida .  

And I t h i n k  t h a t  u n l i k e  most p e t i t i o n s  f o r  

rehearing, a subs tan t ia l  number o f  wh 

w r i t t e n  myself,  i n  which one reargues 

mer i ts ,  there  r e a l l y  were fundamental 

misunderstandings on the  p a r t  o f  t he  

t h i s  instance. And -- 

ch I ' v e  

the  

fac tua l  

u s t i  ces 1 

CHAIRMAN GARCIA: I ' m  g lad  you sa id  it. 

MS. BROWNLESS: Not f o r  l a c k  O f  

questioning, I might add. They d i d  t r y  t o  

pursue i t  on numerous occasions i n  the  o r a l  - 
argument. 

CHAIRMAN GARCIA: B y  t he  way,  I probably 

watched i t  more t imes than you d i d .  

ACCURAJX STENOTYPE REPORTERS, INC. 
t <%, 
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MS. BROWNLESS: so I guess what I ' m  saying 

i s ,  I understand tha t  t h i s  i s  a v o l a t i l e  issue.  

I understand t h a t  t h i s  i s  a p o l i t i c a l l y  

sens i t i ve  and ser ious issue.  And I would j u s t  

request t h a t  you cont inue on. Nobody w i l l  f a u l t  

you f o r  going forward i n  t h i s  instance,  because, 

you know, t o  paraphrase the  country-western 

song, i t  a i n ' t  over till the  f a t  l a d y  s ings.  

Now, I c e r t a i n l y  wouldn ' t  urge you t o  go 

forward i f  the  supreme c o u r t  order  had become 

f i n a l .  That would be t h a t .  But t h a t ' s  n o t  t he  

case here. And I t h i n k  you have, i f  I m a y  be so 

bold,  a r e s p o n s i b i l i t y  t o  stand by what you have 

perceived t o  be good f o r  the  Sta te  o f  F lo r i da .  

CHAIRMAN GARCIA: Le t  me j u s t  add t h i s .  

F i r s t  o f  a l l ,  I d o n ' t  t h i n k  t h i s  commission 

votes based on p o l i t i c a l  d i f f i c u l t i e s .  1 t h i n k  

a l l  t he  commissioners voted on the  m e r i t s  o f  

t h i s  issue when Duke came up, and t h a t ' s  how 

t h a t  case went forward. And I w a n t  t o  t e l l  you 

t h a t  I don' t  t h i n k  how we vote t h i s  o u t  has 

anything t o  avoid tha t  responsi b i  1 i ty .  

perhaps I see i t  a d i f f e r e n t  way .  I t h i n k  

the  message that  t h e  c o u r t  should g e t  i s  

p rec i se l y  the  message tha t  i s  occur r ing  r i g h t  

ACCURA&F STENOTYPE REPORTERS, I N C .  
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here today. 

personal p o i n t  of view. YOU a re  someone who has 

come i n t o  t h i s  s ta te ,  spent d o l l a r s  t o  be i n  

t h i s  s ta te ,  r e l y i n g  on what, t o  a t  l e a s t  th ree  

o f  the  members o f  t h i s  body, who a re  the  exper t  

body on these issues and who has somewhere i n  

the  neighborhood o f  114 years o f  r e g u l t o r y  

h i s t o r y  i n  t h i s  s ta te ,  r e l i e d  on i n  making t h a t  

decis ion,  a t  l e a s t  t he  three,  t he  m a j o r i t y ,  and 

the  S t a f f .  

And ~ ‘ m  speaking now from a 

That being the  case, i f  t h e  c o u r t  decided 

t h a t  way,  then these are  the  consequences t o  

those decis ions by the  Court on the  l e g a l  bas is  

t h a t  they made it, and we shou ldn ‘ t  pour more 

money o r  resources, a t  l e a s t  from t h e  s t a f f  

p o i n t  o f  view, on something t h a t  t h e  c o u r t  has 

decided i n  the  way i t  has decided. 

COMMISSIONER CLARK: M r .  chairman, YOU 

know, I agree w i t h  you on tha t  p o i n t .  It was m y  

p o i n t  from the  beginning o f  t he  mot ion t o  

dismiss t h a t  we need t o  q u i t  arguing what the  

l a w  i s .  we need t o  argue what t h e  l a w  ought t o  

be, and the  f a c t  t h a t  I t h i n k  we cou ld  b e t t e r  

spend our t i m e  saying we t h i n k  merchant p l a n t s  

are good, t h i s  i s  how we t h i n k  we can f o l d  them 

ACCURkTE STENOTYPE REPORTERS, I N C .  
t ’  s. 
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i n t o  the  framework here, what do we do about 

conservation, how does t h a t  f i g u r e  i n ,  should 

everybody have the  oppor tun i ty  t o  b u i l d  a p l a n t  

wi thout  coming i n  t o  show t h e i r  p l a n t  i s  t h e  

most cos t -e f fec t i ve  if i t ' s  no t  going i n t o  the  

r a t e  base. I t h i n k  our t ime i s  b e t t e r  spent 

deciding what changes should be made ra the r  than 

who was r i g h t  o r  wrong. 

The Supreme Court has spoken a t  t h i s  t ime. 

They may change t h e i r  mind on recons idera t ion .  

But i n  m y  view, i t  doesn' t  change the  f a c t  t h a t  

we need t o  do some re-examination o f  t he  

s ta tu te .  Even i f  the  Court says, yes, merchant 

p lan ts  are appropr iate,  I t h i n k  we s t i l l  need 

some changes. 

CHAIRMAN GARCIA: No quest ion about i t , 

although I bel ieve  t h a t  t he  Governor's p u t t i n g  

ou t  the  task fo rce  on energy p o l i c y  I t h i n k  

begins t h a t  process. And f o r  us, again, i n  the  

same s p i r i t  o f  what I t h i n k  s t a f f  has proposed 

here today, i f  we were t o  begin t o  study t h a t  -- 

I know t h a t  we've been made ex o f f i c i o  members,- 

a t  l e a s t  I have f o r  the  nex t  s i x  months o r  so. 

Barr ing something -- 
COMMISSIONER CLARK: But I t h i n k  -- I guess 
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my quest ion i s ,  does t h a t  -- I t h i n k  we should 

be prepared as the  commission t o  say, you know, 

here 's  what -- here's l i k e  the  sum o f  what came 

out  o f  the  Duke case. Here's some o f  t h e  f a c t s ,  

and we be l ieve  these th ings  need t o  be covered 

i n  terms o f  what needs t o  be changed. 

CHAIRMAN GARC€A: I have t o  t e l l  ypu, I 

agree. I don' t  disagree w i t h  t h a t .  And I 

be l ieve ,  as Commissioner Jaber w i l l  probably 

a t t e s t ,  t h a t  I, as w e l l  as she, have had 

discussion w i t h  people i n  the  Governor's o f f i c e  

t o  make sure t h a t  the  process and what happened 

here i s n ' t  fo rgo t ten ,  because we have an 

extensive record t h a t  was w e l l  developed i n  t h i s  

case which 1 t h i n k  should serve as some o f  t he  

in fo rmat ion  t h a t  the  Energy Po l i cy  Commission 

w i l l  l ook  at .  

I a lso  be l ieve  t h a t  the  f i l i n g s  by our 

s ta f f ,  M r .  Be l lak ,  on t h i s  case be fore  the  

Supreme Court and the  actual  Duke order  a re  

g rea t  testaments t o  the  work t h a t  was done here 

on some o f  those issues. 

And I agree w i t h  you. I j u s t  don ' t  end up 

on the  same l e g a l  ana lys is  as you and t h e  Cour t  

d id .  B u t  that  i s  where we should be. 
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COMMISSIONER CLARK: I apprec iate t h a t ,  bu t  

r e a l l y ,  a t  t h i s  p o i n t ,  t h a t ' s  no t  t h e  issue 

anymore. 

CHAIRMAN GARCIA: I agree. I agree. I 

t h i n k  I ' v e  sa id  the  same t h i n g  from a d i f f e r e n t  

angle. 

Thank you, MS; Brownless. D id  yop -- s i r ,  

you wanted t o  -- 

MR. PASS: Thank you, M r .  chairman. M y  

name i s  Robert Pass. I ' m  here f o r  F l o r i d a  Power 

corporat ion.  

I came here prepared t o  make a subs tan t i a l  

argument i f  necessary. I ' m  no t  sure whether i t  

i s .  Obviously, we agree w i t h  t h e  s t a f f  

recommendation. The Court,  s i x  members o f  t he  

Court  have spoken ra the r  d e f i n i t i v e l y .  I t ' s  no t  

as i f  noth ing has happened. I t ' s  n o t  as i f  

they 've said,  "Here's a t e n t a t i v e  v iew tha t  we 

hold.  what do you th ink?"  s i x  members have 

sa id  d e f i n i t e l y  t h a t  t he  commission under the  

cu r ren t  s t a t u t o r y  scheme lacks  the  power t o  be 

processing an a p p l i c a t i o n  l i k e  t h i s  one o r  l i k e  

cal p i  ne. 

CHAIRMAN GARCIA: Thank you. schef? 

MR. WRIGHT: Thank you, M r .  chairman. 
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Robert Schef fe l  Wright, Landers & Parsons law 

f i r m ,  appearing on beha l f  o f  Calpine 

cons t ruc t ion  F i  nance company. 

On o r  about March ZOth, Calpine 

cons t ruc t ion  F i  nance Company f i 1 ed a s i t e  

c e r t i f i c a t i o n  a p p l i c a t i o n  w i t h  the  F l o r i d a  

Depar€mf?nt o f  Envi ronmental P r o t e c t i  on,+or the  

Osprey Energy Center. On March 31st,  t he  

Department issued a l e t t e r  determining t h a t  t he  

appl i cat ion  was compl e t e  . 
I understand from procedural conversat ions 

w i t h  the  S t a f f  t h a t  they  have been w a i t i n g  f o r  

cal p i  ne/Osprey t o  f i  1 e our  need determi n a t i o n  

package before responding t o  the  Department's 

request f o r  comments as t o  the  s u f f i c i e n c y  o f  

t he  s i t e  c e r t i f i c a t i o n  a p p l i c a t i o n .  we were -- 
we, ca lp ine ,  were i n  f a c t  p r e t t y  c lose  t o  f i l i n ,  

the  need determi n a t i o n  p e t i t i o n  and exhi  b i t s  

when the  events o f  A p r i l  20th occurred, and t h a t  

pu t  us i n  the  posture o f  re -eva lua t ing  our  

p o s i t i o n ,  t r y i n g  t o  f i g u r e  o u t  how we could go 

forward, and what a1 t e r n a t i v e  oppor tun i t i es  m a y  

be ava i l ab le  t o  us t o  go forward. 

AS I s i t  here today, I can aver t o  you t h a t  

we do expect and p lan  t o  f i l e  t h e  need 

ACCURATE.STENOTYPE REPORTERS, I N C .  
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determinat ion p e t i t i o n  f o r  the  osprey p r o j e c t  i n  

the  near fu tu re ,  before the  end o f  t h i s  month a t  

the  l a t e s t .  we are pursuing var ious  op t ions  

t h a t  we be l ieve  would a l l ow  the  need 

determinat ion proceeding t o  go forward w i t h i n  

the  scope o f  the  Cour t ' s  Duke New Smyrna 

o p i  nien, notwithstanding the  f a c t  t ha t -we  do n o t  

agree t h a t  the  c o u r t ' s  op in ion  was co r rec t ,  and 

we agree w i t h  M S .  Brownless, t h e  Commission, and 

the  other  pa r t i es  who have moved f o r  rehear ing 

t h a t  t h a t  op in ion should be turned around. 

As a p r a c t i c a l  mat ter ,  I t h i n k  what you 

have before you i s  a request from the  Department 

fo r  comments on the  s u f f i c i e n c y  o f  our  

app l i ca t ion .  we haven' t  f i l e d  a need 

determi na t ion  p e t i t i o n .  we haven ' t f i  1 ed 

e x h i b i t s  i n  accordance w i t h  your ru les .  we 

t h i n k  i t  would be premature f o r  you t o  ho ld  much 

i n  abeyance, o ther  than maybe responding t o  t h e  

Department's request f o r  s u f f i c i e n c y  comments. 

our rea l  concern i s  t h a t  we wou ldn ' t  want 

an order t h a t  could be construed as f o r e c l o s i n g  

our a b i l i t y  t o  f i l e  a p e t i t i o n ,  which i n  some 

context  an abeyance o r  an abatement might mean. 

we don ' t  want -- we r e a l l y  d o n ' t  want t h e r e  t o  

ACCUWTE STENOTYPE REPORTERS, I N C .  
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be any prejudgment o f  our p e t i t i o n .  

we're going t o  f i l e  a p e t i t i o n  t h a t  w i l l  f a l l  

w i t h i n  the  scope o f  what -- 

we be l i eve  

CHAIRMAN GARCIA: And S t a f f  i s  f i n e  w i t h  

t h a t .  

Yes. ~ 1 1  r 

~ . MR. WRIGHT: 

MR. GUYTON: 

I ' m  appearing on 

company. 

gh t .  M r .  Guyton? 

Thank you. 

commissioners, 1'11 be b r i e f .  

beha l f  o f  F l o r i d a  Power & L i g h t  

w e ' r e  i n  support o f  the  s t a f f  

recommendation. I would suggest t o  you t h a t  I 

t h i n k  s t a f f ' s  response t o  ca lp ine  was 

appropr iate.  They ought t o  have the  b e n e f i t  o f  

f i l i n g  a need determinat ion before you assess 

su f f i c i ency ,  p a r t i c u l a r l y  given the  l a c k  o f  

d e t a i l  t h a t  have been i n  the  l a s t  couple o f  need 

determi nations. 

CHAIRMAN GARCIA: Thank YOU, M r .  Guyton. 

COMMISSIONER JACOBS: I have a b r i e f  

question. MS. BrOWn1eSS, I take i t  tha t  you ' re  

prepared -- i f  we were no t  t o  ho ld  these i n  

abeyance, you would be prepared then t o  

e n t e r t a i n  the  motions t o  dismiss tha t  would 

i nevi  tab1 y f o l  1 ow? 
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MS. BROWNLESS : sure. 

COMMISSIONER JACOBS: okay. 

CHAIRMAN GARCIA: ~ 1 1  r i g h t  . 
COMMISSIONER CLARK: I move s t a f f .  

COMMISSIONER DEASON: second. 

CHAIRMAN GARCIA: Okay. Before I Vote t h i s  

out ,  I j u s t  -- r guess f o r  the  record,.-1 want t o  

be c l e a r  on t h i s .  I t h i n k  t h i s  chairman i n  

p a r t i c u l a r  has run i n t o  a l o t  o f  c r i t i c i s m  on 

t h i s  issue, and I want t o  make i t  c l e a r  here and 

on the  record t h a t  what t h i s  chairman d i d  was 

support what I bel ieved was the  m a j o r i t y  

p o s i t i o n  o f  t h i s  commission. And I t h i n k  

f o r t u n a t e l y  we preva i led  a t  the  Leg is la tu re  

under very in tense oppos i t ion  t o  change the  l a w  

t o  s top t h i s .  I t h i n k  I was fo r tuna te  i n  t h a t ,  

and we were fo r tuna te  i n  t h a t .  

And I t h i n k  t h a t  a study commission i s  

p r e v a i l i n g  on the  issue. we're going t o  study 

t h i s  issue. we're going t o  t r y  t o  so lve the  

issue, and I t h i n k  the  Governor has stepped 

forward t o  do t h a t ,  and I hope -- I know we w i l l  

be an i n t e g r a l  p a r t  o f  t h a t ,  as I hope a l l  t he  

p layers w i l l  who are here and p a r t i c i p a t e d  i n  

the  Duke docket, as w e l l  as the  o ther  dockets 
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here. And perhaps w i t h  a l i t t l e  b i t  o f  fo r tune,  

a t  l e a s t  from m y  p o i n t  o f  view, the  Court m a y  

see t h i s  issue.  

And t h a t  be ng the  case, I want t o  make 

t h i s  p o i n t  a lso .  commissioner C lark  i s  

abso lu te ly  r i g h t .  I f  the  c o u r t  does sus ta in  the  

i n i t i a l  Duke decis-ion, I am one tha t  u-nder t h a t  

p a r t i c u l a r  circumstance, we do have a changed 

ser ies  o f  circumstances, and we may want t o  

address some s p e c i f i c  determi n a t i o n  o f  need 

issues t h a t  should be corrected under e x i s t i n g  

l a w .  

That sa id,  t he re ' s  a motion and a second. 
I, A l l  those i n  favor  s i g n i f y  by saying "aye. 

COMMISSIONER CLARK: Aye. 

COMMISSIONER JABER: Aye. 

COMMISSIONER DEASON: Aye. 

COMMISSIONER JACOBS: Aye. 

CHAIRMAN GARCIA: opposed? 

Very good. Thank you. 

(Conclusion o f  cons idera t ion  o f  I t em 9.) 
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