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May 30, 2000
Marlene Stern, Esq. John R. Ellis, Esq.
Div. of Legal Services Rutledge, Ecenia, Purnell &
Florida Public Service Commission Hoffman
2540 Shumard Oak Blvd. 215 S. Monroe St., Suite 420
Tallahassee, FL 32399-0850 Tallahassee, FLL 32301-1841

Re: Docket No. 000061-EI Complaint of Allied Universal Corporation and
Chemical Formulators, Inc. against Tampa Electric Company

Dear Ms. Stern and Mr. Ellis:

I sincerely appreciate both of your prompt responses to my May 26 letter. |
am disappointed that all parties were unable at this time to agree on the
mutual benefit of our proposed meeting.

Odyssey Manufacturing Company is generally supportive of the May 2
supplemental motion for protective order filed by Tampa Electric. It is my
understanding that protective agreements restricting disclosure of
confidential information to designated personnel not involved in
competitive activities of a party, for use only for purposes of that proceeding
and any related appeals or review proceedings, are routinely agreed to in
Commission proceedings involving telecommunications. Please see as an
example the enclosed Protective Agreement from Docket No. 991854-TP.

Odyssey nonetheless believes that no disclosure should be made of certain
particularly sensitive “internal” documents which it provided to Tampa
Electric during the course of its CISR negotiations. Given the inability of
the parties to agree to holding a meeting at this time to discuss alternative
approaches to resolving the procedural logjam in this case, it is our intention
to file our own motion for protective order, to fill in the gaps of protection
which we perceive exist between the motions filed by the other parties.
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Pending its filing, I would welcome contact by counsel for Staff and the
other parties to facilitate a mutually agreeable motion.

Thank you.

Sincerely,

Y ’) /- 57 §
%ECXQM%N
Wayne L. Schiefelbein

c: (w/e) John Ellis, Esq.
Ken Hoffman, Esq.
Harry Long, Esq.
Jim Beasley, Esq.
Bob Elias, Esq.
Div. Records and Reporting
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Docket No. 991854-TP

Inre:

)
)
Petition for Arbitration of the Interconnection )
Agreement Berween BellSouth Telecommunications, )
inc. and Intermedia Communications, Inc. )
Pursuant to Section 252(b) of the )

)

)

Telecommunications Act of 1990.
Dated: March 13, 2000

PROTECTIVE AGREEMENT

STIPULATION AND AGREEMENT

To expedite the flow of discovery metenial, facilitate the prompt resolution of disputes over
confidentislity, adequately protect material entitled 1o be kept confidential, and ensure that the protection
is afforded 10 material so entitled, the undersigned parties, through their respective atiomeys, hereby
stipulate and agrec as follows:

A 1. Exchange of Conjidential Information. The signatory parties will be bound by the terms
- of this Protectivo Agreement upon executing it. Parties may exchange Confidential Information
- pursuam 1o discovery upon executing this Protective Agreement. Any party, including Third Partics (as

- defined in paragraph 2), shall be entitled 1o seck enforcement of (or other appropriate relief pertaining
10) this Protective Agreement before the Florida Public Service Commission (“FPSC”), a member of the

~— FPSC, or any other authority having competent jurisdiction, for any breach or threatened breach of this
Protective Agreement. This Protective Agreement shall control the production and disclosure of all
materials deemed confidential pursuant 1o parsgraphs 2 and 3 below, including both materials and
information belonging 10 the parties of this Protective Agreement as well as Confidential Informstion
belonging to Third Parties as defined more fully in paragraph 2 below.

2 Confidential Information from Third Parties. For the purposes of this Protective
Agrwncnt, “Third Party Confidential Information” shall mean information held by any party subject to
————existing, nondisclosure obligations to a third party (“Third Party). Any Third Pany Confidential
Information that is produced pursuant 1o the conduct of discovery in This Procecding may be produced
as “Confidennal Information™ pursuant 1o paragreph 3 helow. A Third Party under this Protective
Agreement shall include, but is nol limited 10, the following compenies:

» ADC Tel=communicenions Inc, s Mercury Interacnive Corporation

» Alcahel Nerwark Systerms Corparshion » NCR Carpuranon

» Amdahl Curporation * Neoeape Communicstions Corpurstion
* Apertus Technologies, Incorporsted * NeXT Sofiwsre Inc.

¢ Appic Comnputer Systems » Northesn Telecom Inc.

¢ BGS Symems, Inc, * Pimey Bowes, Inc.

* Conirnl Durs Sysicma, luc, * Rauonal Soltware Corporanion

—— ———— ot
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« Digiw) Fquipment Corporstion ¢ RELTFC Corparation
s DSC Communicetions Corporsiion « Rogue Wave Software, Inc.
¢ Fricsson Inc. ¢ Security Dynsmies Techoology
» Fujitsu Nerwork Connnunications, Inc., s Siemens Swomberg-Carlson
¢ lewlen Packerd Compeny « Softwere Spectrum
+ Homsco, lnc. ¢ Sterling Softwere, Inc.
s Internsuonsl Dusiness Machines Corporetion » Storege Technalogy Corporetion
« Informix Software, Inc. +  Sun Microsystems, Inc.
s lona Technologics, Inc. o Sunie Apperstus Corporstiun
+ Lucent Technologies Inc. s Tellabs, Inc.
s Vino Corporabon
3. Confidential Informarion. Ary materials gencraled or provided by a party in response 10

discovery may be designated as "Confidentizl Information™ by thal party if the party behieves in good
faith that the materials are confidential or propriclary and are entitled to protection (rom disclosure under
Florida's trade secret law or any other provision of Florida or Federal law, or are subject to exisling non-
disclosurc obligations 10 a Third Party. The parties 1o this Protective Agreement agrec that the
designation of materials as “Confidential Information,™ or the failure 10 designaie materials as
“Confidential Information,” shall in no way effect the right of the producing party 1o challenge the
release of such malerials by the Unied States in response to a request pursuant to the Freedom of
Information Act, 5 U.S.C. § 552, et seq. Tn particular, the designation of materials as “Confidential
Information,” or the failure 10 designate materials as “Confidential Information.” shall in no way affect
the right of the producing party 1o assert that such materials are exempt from disclosure under one or
- . more of the exemptions 1o disclosure contained in the Freedom of Information Act, 5§ U.S.C. § 552(b)(}1-
=7 §).7 Any party asserting confidentiality for such matenal shall so indicate by clearly marking each page,
7= or portion thereof, for which a Confidential Information designation is claimed with a marking such as

. .—=—="Confidential-Subject 10 Protecive Agreement in Docket No. 991854-TP before the Florida Public

...~ Service Commission” or other markings that are reasonably calculated to aiert custodians of the material
10 its confidential or proprictary natwre. Except with.the prior writien consent of the party or other

~ person who has designated a document 1o be stamped as Confidential Information, or as hereinafier
provided, no Confidential Information may be disclosed to uny person. For purposes of the Protective
Agreement, the term “document” means all written, recorded or graphic material, and non-paginated
items such as computer tapes, diskettes, and CD ROMs, whether produced or created by a party or
anather person, whether produced pursuant to the FPSC's rules, subpoena, by agreement or otherwise.
Interrogatory answers, responses o requests for admission, deposition transcripts and exhibits,
.. pleadings, motions, affidavits, and briefs that quote, summarize, or contain materials entitled to
" protection are accorded status &s a siamped confidential document, and to the extent feasible, shall be
~~-——-—~~~~~~—pr::;avan'ft.l in such 2 manner that the Confidential Information is bound separately from that not entitled 1o

protection,

4. Permissible Disclosure of Confidential information.

(a) Norwithstanding paragreph 3, Confidential Information provided pursuant 10 this
Protective Agreement may he disclosed without prior consent only to the following persons, only
in prosecuting this Procesding, und only 10 the extent necessary to assist in prosecuting this
Proceeding:



(1Y Counse) of record representing a party in this Proceeding, any legal support
personnel (¢.g., parslegals and clerical employees) employed by such attormeys provided
that all portions of the record containing the Confidential Information shall only be
sccessible to those having eccess thereto under this Protective Agreement.

(2)  Other employees, officers, or directors of a party, or consullants or experts
retained by a party, who are not currently involved in the merketing, procurement,
manufacturing, pricing, or development of lelecommunications equipment or software,
including switch hardware and soflware, for which pnce data are disclosed, or equipment
and software that mey be substituted for such equipment or software, or are not currently
involved in network planning end operations staff (including, but not limited to, the
purchasing of telecommunications equipment or software) (with the persons described in
the previous sentence being celled the “reviewing representative™), provided that all
portions of the record containing the Confidential Information shall only be accessible to
those having access thereto under this Protective Agreement.  Individuals who become
reviewing representatives under this paragraph agree that they will not use the
Confidential Information made available in this Proceeding to pian, develop, or market
any compulerized telecommunications costing models. Nor will individusals who become
reviewing representatives under this paragraph use the Confidential Information fo
engage or consult in the marketing, procurement, manufacturing, pricing, or development
of telecommunications equipment or soflware, including switch hardware and software,
for which price data are disclosed, or equipment or software that may be substituted for

-+ suchrequipment orsoTtware.
___(3)_ The FPSC or its staff, pursuant to the rules of the FPSC.

(4)  Court reporters, stenographers, or persons operating audio or video recording
equipment &t hearings or depositions provided that all parts of the record having the
Confidential Information shell only be accessible 10 those having access thereto under
this Protective Agreement.

(5)  Any person designated by the FPSC in the interest of justice, upon such terms as
the FPSC may deem proper, and pursuant to the rules of the FPSC.

- -ee=T= {6y Persons noticed for depositions or designated as withesses, to the extent
reasonably necessary in preparing 10 testify or for the purpose of examination in this
Proceeding, provided that ail portions of the record containing the Confidential
Information shall only be accessibie to those having access thereto under this Protective
Apgrezment,

(b)  Persons obtaining access to Coniidemial Information under this Protective Agreement
shall not disclose information designated as Confidential Information 10 any person Who is not
authorized under this section 10 receive such information, and shall not use the information in
any activily or function other than in prosecuting this Proceeding before this FPSC or any

a:bit.ralm: appointed by this FPSC. Each individual who is provided access 1o Confidential
Information purauant 10 puragraph 4(u), (1), (2), (5), or (G), musl first sigm, and have notarized, s

3

e

[ ESTH
{
1


http:dcsig.nat.cd

NO. S35 PRO6-R1B

statement affirmatively stating that the individual has reviewed this Proteclive Agreement and
undersiands and sgrees 1o be bound by the limitations it imposes on the signing party. The form
of the notarized statement 1o be used is attached as Attachment A to this Agreement.

(c) No copies or notes of materiels marked as Confidential Information may be made except
copies or notes 10 be used by persons designated in paragraph (&) of this section. Each party
shall maintain a log, recording the number of copies made of all Confidential Information, and
the persons to whom the copies have been provided. Any note memorializing or recording of
Confidential Information shall, immedistely upon creation, become subject to all provisions of
this Protective Agreement.

(d)  Within ninety (90) days of iermination of this Proceeding, including all appeals and
petitions, all originals and reproductions of any Confidential Informetion, along with the log
recording persons who received copies of such matenials, shall be rerumed to the producing
party. In addition, upon such termination, any notes or other work product, derived in whole or
in part from the Confidential Information shall be destroyed, and counsel of record for the
receiving party shail notify counsel for the party who produced the materials in writing that this
has been completed upon written request of the producing party. | matenals are destroyed rather
than returned to the producing party, 8 wrilten statement 1o that effect by counsel of record for
the receiving party shall be provided 1o the producing party. A limited exception 1o the
provisions of this Section is recognized for the FPSC wherein the Secretary of the FPSC shall be
allowed to retain, under seal, one copy of all Confidential Information for purposes of preserving

.- - the efficialrecordof the Commission. Further, all FPSC staff notes or work product shall be

Z. .- - accumulated and kept under seal with all other confidential information which compiles the

‘ ‘official record of the FPSC.

(e)  Belore disclosing a docurnent marked.as Confidential Information 10 any person listed in
subparagraph 4(a)(5) or (2)(6) who is 8 competitor (or an employee or officer of a competitor) of
the party, including a Third Parly, that so designated the document, the party wishing 1o make
such disclosure shall give at Jeast ten (10) days advance notice in writing to the counsel who
designated such information as Confidential, stating the names and addresses of the person(s) to
whom the disclosure will be mads, identifying with particularity the documents to be disclosed,

--- and stating the purposes of such disclosure. If, within the ten day period, 2 motion ig filed
- -_objecting to the proposed disclosure, a disclosure is not permissibie unless and until the FPSC

TTZZ2Z5 haes denied such motion.

(N The number of reviewing representatives designated by a panty 1o review Confidential
Information under paragraphs 4(z) and 4(a)(2) may hot exceed twenty (20) individuals
(excluding paraicgais and cierical emplovess) unless (i) the party producing the Confidentisl
Information, and ny third panty whose Confidential Information is being disclosed, consent to
additional reviewing represeniatives, or (i) the FPSC or the Prehearing Officer denies a motion
to bar disclosure of the Confidential Information 10 additional reviewing representatives. Failure
1o file such a motion within ten days afler receiving written Notice thal a reviewing party intends

1o designate additional reviewing representative(s) shell constitute consent 1o the designation.
Tho wrirten Notice shall (2) idvnsify e addidonal Tevicwing representauve(s), (b) identfy the
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Confidential Information that is proposed (o be disclosed, and (c) provide the current
employment and position of the proposed additional reviewing representative(s).
Notwithstanding the foregoing, the perties may designale in writing within ten (10} days from the
entry of this Protective Agreement, not more then twenty (20) individuals from ils legal suppont
and/or consulting team which shall bave access 10 the Confidential Information. I within five
(5) days afler the list is supplied 10 opposing parties, 2 motion is made objecting 1o the proposed
disclosure, disclosure is not permissible unless and until the FPSC or the Prehearing OfTicer has
denicd the Motion. For any additional reviewing representatives, the parties must serve notice as

specified above.

5. Declassification. A party may epply. 1o the FPSC for a ruling that documents, calegories
of documents, or deposition transcripts, stamped or designated as confidential, ure not entitled to
such status und protection. The party or other person that designated the document or teslimany
as Confidential Information shall he given notice of the epplication and an opportunity to
respond.

6. Confidential Information in Depositions. In the event that depositions are to be taken in

This Procceding:

(8) A deponent may, during the deposition, be shown and examined about
Confidential Information if the deponent already knows the Confidential Information
contained therein or if the provisions of paragraph 4 above are complied with,

- (b)  Parties (and deponents) may, within fifieen (15) days afler receiving a depositions

’ ~ .. transcript, designate pages of the transcript (and exhibits thereto) as Confidential

Information. Confidential Information within the deposition transcript may be designated

by marking the portions of the pages that are confidential and marking such pages with
the following legend: *‘Confidential - Subject To Protective Agreement in Docket No.
991 854-TP before the Florida Public Service Commission.” Until expiration of the 15-
day period, the entire deposition will be treated as Confidential Information subject to
protection against disclosure under this Protective Agreement. If no party or deponent
timely designates Confidential Information in a deposition, then none of the transeript or
- ils exhibits shall be filed (10 the extent such filing may be required) under seul separately
~ from the portions and exhibits not so murked.

7. Confidential Information Offered in Evidence or Filed in the Record. Subject 10 the

FPSC’s rules and applicable state statutes, Confidential Information may be offered into evidence or in
the record made by the parties and submined o the FPSC (or 1o sn arbilrator appointed by the FPSC) in
this Proceeding, provided that the proponent does so in the manner set fonh in this Protective A greement
and provides reasonable advance wrinen notics of the pany’s inrent to doso. Pursuant Lo this
Agreement, any party may move hefore the FPSC (or a presiding officer of the FPSC, or an arbitrator
appointed by the FPSC) for any order that the evidence being recsived shall only be accessible 1o those
huving access thereto under the Protective A grezment or in camera or under other conditions (o prevent
unnecessary disclosure. ‘The FPSC, presiding officer, or arbitrator will then determine whether the

proffered evidence should continue to be treated as Confidential Information and, if s0, what proteclion,
if any, may be afTorded such information at any heunng or other proceeding.

5
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8. Swubpoena by Courts or Other Agencies. 1f a court or other administrstive agency
subpoenas or orders production of Confidental Information which 2 parTy has obtained under the terms
of this Protective Agreement, such party shell promptly (within two (2) business days) notify the party
(or other person who designated the document as confidential) of the pendency of such subpocna or
order to allow that psrly time to object 10 thet production or scek a proteclive order.

9, Filing. Confidential Information need not be filed with the FPSC's Secretery except
when required in connection with motions under the FPSC's rules and regulations or other malters
pending before the FPSC or an arbitrator appointed by the FPSC. If filed, such information shall be
filed under seal and shall remain sealed while in the Secretary’s office or such other office as the FPSC
may designete so long as they retain their stezus as Confidential Information,

10.  Client Consultation. Nothing in this Prolective Agreement shell prevent or otherwise
restrict counsel from rendering advice to their clients and, in the course thereof, relying generally on
examination of Confidential Information provided, however, that in rendering such advice and otherwise
communicating with such client, counsel shall not muke specific disclosure or reference o any
Confidential Tnformation except under the procedures or paragraph 4 above.

11, Use. Persons obtaining access 10 Confidential Information under this Protective
Agreement shall use the information only for preparation of and the conduct of litigation in this
Pnoceedmg and any related appeals or review proceedings, and shall not use such information for any

.. other purpeses inclading businessorcormmercial purposcs, or governmental or other administrative or
- _}nd)czal proceedings.

s m——— 3

B - - 12, Non-Termination. The provisions of this Protective Agreement shall not terminate at the

conclusion of this Proceeding.

13.  Modification Permitted. Nothing in this Protective Agreement shall prevent any party
_ fram objecting to discovery that it belicves to be otherwise improper.

’ 14, Responsibilities of the Parties. The parties are responsible for employing reasonable
+ .z mecasures 10 control, consistent with this Protective Agreement, duplication of, access to, and distribution
of Confidential Informeation.

| et — - —
i

15, ... Definition of “This Proceeding™. For the purposes of this Protective Agrecment, the
phrase “This Proceeding™ shall only include FPSC Docketl No. 991854-TP and any appeals thereof, !

16.  Damages. Because the Third-Perty Confidential Information represents substantial
commercial value to the current and future business of the Third Partres, the parties agree that any i
material disclosure of the Third Party Confidexzial Information may result in substantial damages to the !
commercial operations of the Third Parties. In the event that Third Party Confidential Information is ‘
disciosed in violation of this Protective Agresment by any employee, agent, allorney, expen or )
consultant for a party to this Protective Agreement, then such party agrees that it will serve as a |
Buarantor for thc payment of any damages caused by the violation. It is expressly understood, however. i
that the FPSC's acquicscencce 10 Lhic wrms and condatons contained herein shall not be construed to I
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constitute a debt or obligation of the State of Florida in violation of Article 11, Section 213 of the
Constitution of Florida, 1901, as amended by Amendment Number 26. [t is further agreed that if any
provision of this agreement shall contrevene any stutute or constitutional provision or amendment either
now in afiect or which may, during 1he 1erm of this agreement be enacted, then that conflicting provision
in the agreement shall be deemed null and void with respect to the FPSC. The parties sgree to submit to
the jurisdiction of state or federal courts within the State of Florida, bul understand that the sole remedy
for the seitlement of damage claims against the Florida Public Service Commission arising from this
egreement shall be limited to the filing of & claim with the Board of Adjustment for the State of Flonda.

17. Counterparis. This Protective Agreement mey be executed by one or more parties to this
Protective Agreement on &ny number of separate counterparts and all of said counterparts teken together
shall be deemed 1o constitule one and the same instrument binding on and inuring to the benefit of each
party so executing this Prolcctive Agreement with the same effect as if all such parties had signed the
same instrument at the same time and place.

2000
Daied: March 13 APa%
WIGGINS & VILLACORTA, P.A. BELLSOUTH TELECOMMUNICATIONS, INC.

Counsel for:

: ll’TITERMEDlA COMMUNICATIONS, INC.

Gt Qo

Charles J. Pellegrini
{Print Nerne) )

Title: Attorney Title: General Attomey

[
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STATE OF ___FLORIDA
COUNTY OF _LEON

CERTIFICATE OF AUTHORIZED REVIEWING REPRESENTATIVE

BEFORE ME , the undersigned authority, duly Commissioned and qualified in and for
the State and County aforesaid, personalty came and appeared
CHARIES J. PELLEGRINI (insen name), Who, being by me first duly sworn, deposed and
said as follows:

| certify my understanding that Confidential Prolected Materials are provided to me
pursuant to the terms and restrictions of the Protective Agreement in Florida Public Service
Commission Docket No. 891854.-TP, that | have been given a copy of and have read the
Protective Agreement, and that | agree to be bound by . | understand that the contents of “
Confidential Information®, and any notes, memoranda, or any other form of information
regarding or derived from Confidential Information shall not be disciosed to anyone other than
in accordance with the Protective Agreement and shall be used only for the purposes of the
proceedings In Docket No. 991854-TP.

Signatne: ()
U s Bt le
Date of Execution: __ MARCH 13, z{eéo
(Type or Print beiow)

~ Name: . PELLEGRINI .

Title:____ATTORNEY

Company:__WIGGINS & VILLACORTA, P.A.

Address: 2145 DELTA BOULEVARD, SUITE 200
TALLAHASSEE, FL 32303

Requesting Party:__INTERMEDIA COMMUNICATIONS INC.

[ ——

£h /\ 2020

SWORN TO AND SUBSCRIBED BEFORE ME on this 6 day csz’ ! iQLC,& )ggg’
I ,
Cormrpission expires: W \ i
. | B \y COMMISSION 4 CC 578835 |
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