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# ORIGINAL 
BELLSOUTH TELECOMMUNICATIONS, INC. 

REBUTTAL TESTIMONY OF ALPHONSO 1. VARNER 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

DOCKET NO . 990649-TP 

JUNE 29, 2000 

Q PLEASE STATE YOUR NAME, YOUR POSITION WITH BELL SOUTH 

TELECOMMUNICATIONS, INC. ("BELL SOUTH") AND YOUR BUSINESS 

ADDRESS. 

A My name is Alphonso 1. Varner . I am employed by BeliSouth as Senior Director 

for State Regulatory for the nine-state BeliSouth region. My business address is 

675 West Peachtree Street, Atlanta, Georgia 30375. 

Q HAVE YOU PREVIOUSLY FILED TESTIMONY IN THIS PROCEEDING? 

A Yes. I filed direct testimony in this proceeding on May 1, 2000. 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

A The purpose of my rebuttal testimony is to respond to policy issues addressed in the 

direct testimony filed on behalf of various intervenors. Specifically, I will respond 

to Issues 6, 9(b), and \3 as they are addressed in the testimony of AT&T and 

MCIWoridCom's witness Mr. Jeff King, Florida Cable Television Association' s 

("FCT A's") witness Mr. William Barta, Bluestar, Covad and Rhythms Link' s 
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4 Issue 6: Under what circumstances, ifany, is it appropriate to recover non-recurring 

5 costs through recumhg rates? 
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7 Q. 
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witness Ms. Teny Murray, and Supra’s witness h4r. David Nilson filed with the 

Florida Public Service Commission (“Commission”) on June 8, 2000. 

ON PAGE 4, MS. MURRAY CONTENDS THAT NON-RECURRING 

CHARGES ARE A BARRIER TO ENTRY FOR NEW ENTRANTS. PLEASE 

RESPOND. 

Ms. Murray’s contention that the higher the nonrecurring charges the more difficult 

it is for ALECs to offer competitive local exchange services is not necessarily true. 

Ms. Murray presumes that end users are not charged nonrecurring charges for the 

retail services they purchase. Also, Ms. Murray disregards the fact that properly 

structured nonrecurring charges reduce recurring prices charged to the ALEC. 

Consequently, the ALEC can offer lower prices to its end users than they would 

otherwise. In fact, the aggregate cost to an ALEC is probably lower with properly 

structured nonrecurring charges because including nonrecurring costs in recurring 

rates would require the addition of a cost of money component. If the nonrecurring 

costs are paid up front, the ALEC avoids this cost of money component. 

ALSO ON PAGE 4, MS. MURRAY STATES THAT THE FCC HAS REQUIRED 

BELL ATLANTIC, AS A CONDITION FOR ITS MERGER WITH GTE, TO 

IMPLEMENT AN OPTIONAL PAYMENT PLAN 

MITIGATE THE EFFECT OF NONRECURRING COSTS ON NEW 

AN ATTEMPT TO 
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ENTRANTS. DOES BELLSOUTH OFFER ALECs AN OPTIONAL PAYMENT 

PLAN? 

While BellSouth does not have a standard offering for an optional payment plan, 

BellSouth is willing to consider any such requests through negotiations with 

ALECs. To the best of my knowledge, none of the ALECs on whose behalf Ms. 

Murray is testifying have made such a request. Furthermore, the fact that the FCC 

may have required Bell Atlantic to implement such a plan as part of the condition 

for its merger with GTE is of no relevance in this proceeding. 

ON PAGE 5 ,  MS. MURRAY STATES THAT A NEW ENTRANT CANNOT 

OBTAIN A REFUND OR REPAYMENT FOR NONRECURRING CHARGES IF 

IT LOSES THE RETAlL CUSTOMER OR GOES OUT OF BUSINESS. PLEASE 

COMMENT. 

Ms. Murray’s comment is true but irrelevant. When BellSouth incurs nonrecurring 

costs necessary to provide a service or functionality to an ALEC, those costs cannot 

be “unincurred” and should be paid for by the ALEC that requested the service or 

functionality. Regardless of whether the ALEC chooses to serve its end user by 

purchasing unbundled network elements or using its own facilities, non-recurring 

costs would be incurred by the ILEC to provide service to the ALEC’s end user. 

Since the ILEC does not realize a nonrecurring cost reduction when the ALEC’s 

end user disconnects or the ALEC goes out of business, “rehnds” of the type 

proposed by Ms. Murray would be inappropriate. Ms. Murray wants ALEC’s 

business risk to be transferred to BellSouth, which makes no sense. Why should 
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BellSouth assume the risk of the ALEC’s failure in the marketplace? If BellSouth 

were burdened with such risk, then it would be appropriate for BellSouth to share in 

the ALEC’s success as well. 

1 

2 

3 

4 

5 Q. 

6 

7 

8 

ON PAGE 6, MS. MURRAY CONTENDS THAT “THERE ARE NO 

NONRECURRING COSTS OR CHARGES WHEN AN EXISTING CUSTOMER 

OF AN INCUMBENT LOCAL EXCHANGE CARRIER CHOOSES TO STAY 

WITH THAT INCUMBENT’ AND THAT NEW ENTRANTS MUST “FOREGO 

9 OR MINIMIZE UP-FRONT CJ3ARGES TO PERSUADE CONSUMERS TO 

10 SWITCH CARRIERS. PLEASE RESPOND. 

11 

12 A. 
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14 
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Ms. Murray is mistaken on both contentions. First, any BellSouth existing 

customer would have already paid nonrecurring charges to cover the nonrecurring 

costs when the service was established with BellSouth. Second, the interLATA and 

Internet markets demonstrate the fallacy of Ms. Murray’s contention that ALECs 

would have difficulty recovering nonrecurring costs in the recurring rates they 

charge their customers. Despite the application of nonrecurring charges, the 

number of competitors in the interLATA and Internet markets has skyrocketed. 

When Internet providers and long distance carriers started to frank or “waive” 

nonrecurring charges, most other carriers or providers followed suit, so they were 

all competing with prices that incorporated nonrecurring costs in recurring rates. 

Furthermore, any concern regarding recovery of nonrecurring costs in recurring 

rates to end users due to “frequency of customer churn” is mitigated by the fact that 

when a customer needs new service or moves they have to incur nonrecurring 
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19 Issue 9@): Subject to the standards of the FCC’s Third Report and &&r, should the 

20 Commission require ILJX3 lo unbundle any other elentents or c0mbinmon.q of 

21 elements? If so, what are they and how should they bepriced? 

22 

23 Q. 

24 

25 

MR. NILSON (PAGE 13) AND MS. MURRAY (PAGE 13) DISCUSS THE 

TOPIC OF UNBUNDLED ACCESS TO DIGITAL SUBSCRIBER LINE ACCESS 

MULTIPLEXERS @SLAMS) AND IMPLY THAT BELLSOUTH SHOULD 

charges whether they buy from an JLEC or ALEC. The fact that the customer has 

already paid nonrecurring charges is, at best, a temporary concern. 

ON PAGE 6, MR. BARTA CONTENDS THAT THE COST TO DEVELOP 

OPERATIONAL SUPPORT SYSTEMS (“OSS) AND THE ELECTRONIC 

INTERFACES SHOULD BE RECOVERED THROUGH RECURRING RATES 

IN LIEU OF NONRECURRING CHARGES. DID BELLSOUTH PROPOSE 

U T E S  FOR THE RECOVERY OF ITS OSS AND ELECTRONIC INTERFACE 

DEVELOPMENT COSTS? 

No. Consistent with the Stipulation of Certain Issues and Schedule of Events, filed 

December 7, 1999, of which the Florida Cable Telecommunications Association 

was a party to, the issue of recovery of the development and the ongoing 

maintenance associated with providing ALEC’s with access to BellSouth’s OSS 

and electronic interfaces will be addressed in a separate proceeding. As such, any 

discussion of cost recovery or pricing for access to OSS should not be addressed in 

the immediate proceeding. 
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PROVIDE SUCH UNBUNDLED ACCESS. HASN’T THE FCC ALREADY 

ADDRESSED THIS VERY ISSUE? 

Yes. The FCC has made clear the cases where BellSouth must unbundle DSLAMs. 

As I understand the FCC’s requirements, BellSouth must provide unbundled 

DSLAMs only in specific instances where BellSouth has installed its own DSLAh4s 

but will not or cannot accommodate a request for an ALEC such as Supra Telecom 

to collocate its own DSLAMs. Basically, in its Rule 51.3 19(c)(5), the FCC 

identified four conditions that, only where all four conditions are present, would an 

ILEC have to unbundle packet switching, which would include DSLAMs. All of 

these conditions do not exist in BellSouth’s network, as BellSouth has taken the 

necessary measures to ensure that ALECs have access to necessary facilities so that 

BellSouth is not required to unbundle packet switching. 

WHAT DID THE FCC FIND lN ITS DETERMINATION OF WHETHER 

ACCESS TO UNBUNDLED PACKET SWITCHING MET THE FCC’s 

“IMPAIR” STANDARD? 

The FCC determined that competing carriers would not be impaired without 

unbundled access to the incumbent LEC’s packet switching functionality. (Para. 

306) The FCC recognized that there are numerous carriers providing service with 

their own packet switches, and that “competitors are actively deploying facilities 

used to provide advanced services to serve certain segments of the market - namely, 

medium and large business - and hence they cannot be said to be impaired in their 

ability to offer service.” Id 
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2 Q. DID THE FCC EMPOWER STATE COMMISSIONS TO REQUIRE 
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23 25 l(d)(2).” Id 

24 

25 

INCUMBENT LECs TO UNBUNDLE SPECIFIC NETWORK ELEMENTS 

USED TO PROVIDE FRAME RELAY SERVICE? 

Yes, but only to the extent that a competing carrier can demonstrate to the state 

commission that it is imDaired without access to such unbundled network elements - 
a showing the FCC found that commenters failed to make. (UNE Remand Order, 

Para. 3 12) In its UNE Remand Order, the FCC established the “impair” standards 

by which it would determine if a network element should be unbundled. 

“the failure to provide access to a network element would ‘impair’ the 

ability of a requesting carrier to provide the services it seeks to offer if, 

taking into consideration the availability of alternative elements outside the 

incumbent’s network, including self-provisioning by a requesting carrier or 

acquiring an alternative &om a thud-party supplier, lack of access to that 

element materially diminishes a requesting carrier’s ability to provide the 

services it seeks to offer.” (Para. 5 1) 

The FCC went on to say that a materiality component “requires that there be 

substantive differences between the alternative outside the incumbent LEC’s 

network and the incumbent LEC’s network element that, collectively, ‘impair’ a 

competitive LEC’s ability to provide service within the meaning of section 
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Even assuming a state commission is authorized to alter the conditions established 

by the FCC for the unbundling of packet switching (which BellSouth does not 

believe is the case), Supra still would have the burden of proving that it is impaired 

by not having access to BellSouth's packet switching functionality on an unbundled 

basis. The very arguments h4r. Nilson makes here are the same that the FCC 

considered and rejected. Mr. Nilson has offered nothing new and certainly has not 

provided anything substantive that would meet the FCC's "necessary and impair" 

standards for requiring BellSouth to provide DSLAMs on an unbundled basis. For 

the Commission's convenience, I have attached to my testimony as Rebuttal 

Exhibits AJV-1 and kTv-2 the pertinent excerpts from BellSouth's Comments and 

Reply Comments tiled with the FCC in CC Docket No. 96-98 on this subject. 

3 
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13 Q. 
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16 TERMINALS." IS HE CORRECT? 

17 

18 A. 
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24 terminals) can do likewise. 

25 

ON PAGE 14 OF HIS TESTIMONY, h4R. NILSON STATES "THE ILEC IS THE 
ONE CARRIER WHO HAS DEPLOYED DSLAMs UBIQUITOUSLY 

THROUGHOUT ITS NETWORK IN CENTRAL OFFICES AND REMOTE 

Certainly not. h4r. Nilson should be fully aware that DSLAM technology is 

relatively new and that BellSouth has not equipped every single one of its hundreds 

of central offices and thousands of remote terminals in its nine-state region. Such a 

statement is outlandish. More to the point, BellSouth and ALECs are on equal 

footing regarding the provisioning of DSLAMs. BellSouth can install DSLAh4s for 

its own use and ALECs (through collocation in BellSouth's central offices or remote 

8 
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ON PAGE IS OF MS TESTIMONY, MR. NILSON DISCUSSES THE TOPIC OF 

WAVE DMSON MULTIPLEXING (WDM) AND ADVOCATES THAT IT BE 

A NEW UNBUNDLED NETWORK ELEMENT. DO YOU AGREE? 

No. WDM is simply a new technology that allows greater transmission capacity 

over fiber optic cable. Similar technology evolutions in the use of fiber optic 

transmission systems have already occurred as Light Emitting Diode (LED) 

technology gave way to high-speed laser technology. I hlly expect more 

technological advances that will allow greater and greater transmission speeds to be 

realized; however, whether the discussion is of fiber optic systems utilizing LEDs, 

lasers or even WDM, the unbundled network element involved is unbundled 

transport. Thus, there is simply no need to define yet another form of unbundled 

transport simply because WDM may be used. 

ON PAGE 15 OF HIS TESTIMONY, MR. NILSON SUGGESTS THAT LOOPS 

WITH CERTAIN CHARACTERISTICS BE CONSIDERED SEPARATE LOOPS. 

PLEASE COMMENT. 

To the extent that Mr. Nilson is advocating new loop types for xDSL services, there 

is no need for him to do so. BellSouth has already developed and is offering a 

variety of unbundled loop types that BellSouth believes will meet all ALECs' needs. 

For example, BellSouth offers unbundled ISDN capable loops, which some ALECs 

use for the service sometimes referred to as IDSL (ISDN Digital Subscriber Line). 

BellSouth also offers HSDL capable loops (that are provisioned according to 

Carrier Serving Area (CSA) standards), which some ALECs use to provide HDSL 

9 
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service. Additionally, BellSouth offers ADSL capable loops (that are provisioned 

according to Revised Resistance Design standards) and Unbundled Copper Loops 

(that are provisioned according to Resistance Design standards), which some 

ALECs use to provide ADSL service. BellSouth recently introduced a new loop 

type referred to as the Unbundled Copper Loop -Long, which some ALECs use to 

provide ADSL where the overall loop length is greater than 18,000 feet 

ON PAGE 17, FCTA’S WITNESS MR. BARTA STATES THAT THE 

COMMISSION SHOULD INITIATE PROCEEDINGS IF ACCESS TO ANY OF 

THE UNBUNDLED NETWORK ELEMENTS THAT HAVE BEEN REMOVED 

FROM THE FCC’S LIST “PROVES TO BE ONLY AVAILABLE AT 

NONCOMPETITIVE RATES, OR UNDER UNACCEPTABLE SERVICE 

QUALITY LEVELS”. DOES MR. BARTA’S POSITION COMPORT WITH THE 

FCC’S “NECESSARY AND IMPAIR” STANDARD FOR UNBUNDLING 

NETWORK ELEMENTS? 

No. Mr. Barta is attempting to establish a new standard for defining which 

elements should be unbundled. However, in the 319 Remand Order, the FCC 

determined which UNEs are “necessary” and where failure to provide such UNEs 

“impairs” the ability of an eficient ALEC to provide telecommunications services. 

The FCC defines the necessary and impair standard of Section 251 as follows: 

“A proprietary network element is considered “necessary” within the 

meaning of section 25 l(d)(2)(A) if, taking into consideration the availability 

of alternative elements outside the incumbent’s network, including self- 

provisioning by a requesting carrier or acquiring an alternative from a third 
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party supplier, lack of access to that element would as a practical, economic, 

and operational matter, preclude a requesting carrier from providing the 

services it seeks to offer.” 

“The incumbent LECs failure to provide access to a non-proprietary 

network element “impairs” a requesting carrier within the meaning of 

section 25 l(d)(2)(B) if, taking into consideration the availability of 

alternative elements outside the incumbent’s network, including self- 

provisioning by a requesting carrier or acquiring an alternative from a third- 

party supplier, the lack of access to an element materially diminishes a 

requesting carrier’s ability to provide the services it seeks to offer.” 

Furthermore, the FCC concluded that Section 251(d)(3) of the Act grants state 

commissions the authority to impose additional obligations upon incumbent LECs 

beyond those imposed by the national list, as long as they meet the requirements of 

section 251 of the Act and Section 51.3 17 of the FCC’s Rules. As I discussed in 

my direct testimony, should this Commission wish to consider imposing additional 

unbundling obligations on BellSouth, the requirements of Rule 5 1.3 17 obligate the 

Commission to apply the “necessary and impair” standard in its analysis and 

consideration, and not the standard proposed by Mr. Barta. 

ATBcTIMCI WITNESS, h4R. KING, INCLUDES DIRECTORY ASSISTANCE 

(“DA”) DATABASE ACCESS IN HIS LIST OF UNES. IS BELLSOUTH 

OBLIGATED TO PROVIDE ACCESS TO THIS DATABASE? 
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12 Issue 13: When should the recurring and non-recurring rates and charges take eflect? 
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No. The FCC’s 3 19 Remand Order states “where incumbent LECs provide 

customized routing, lack of access to the incumbents’ OS/DA service on an 

unbundled basis does not materially diminish a requesting carrier’s ability to offer 

telecommunications service.” (1441, FCC Docket CC 96-98 UNE Remand Order) 

Since BellSouth deploys customized routing, it is not obligated to provide operator 

call processing and directory assistance services. The FCC also states in paragraph 

442, “incumbent LECs need not provide access to its OS/DA as an unbundled 

network element.” In fact, since the Commission will address the appropriate rates 

and charges for “OSiDA (where required)” under Issue 9(a) in Phase 2 of this 

proceeding, any discussion regarding OS/DA should be addressed at that time. 

ON PAGE 18, h4R. BARTA STATES THAT ILECs SHOULD BE PROVIDED 

TIME TO CONFORM THEIR BILLING AND ADMINISTRATIVE SYSTEMS, 

HOWEVER HE CONTENDS THAT IT IS REASONABLE FOR THE RATES 

ESTABLISHED IN THIS PROCEEDING TO “BECOME EFFECTIVE 30 TO 90 

DAYS AFTER THE COMMISSION ISSUES ITS ORDER”. DO YOU AGREE? 

While I do agree that BellSouth will require some amount of time to conform its 

billing and administrative systems to implement the rates established in this 

proceeding, I do not agree that a specific amount of time (e.g. 30 to 90 days) is 

appropriate to govern when the rates become effective. As I discussed in my direct 

testimony, the rates and charges established in this proceeding should take effect 
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when existing interconnection agreements are properly amended to incorporate the 

ordered rates, whether that is 30 days, 60 days or whenever. 
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VI. ANALYSIS OF SPECIFIC h'ETWORK ELEMENTS 

The following sections a d y z e  whefhcr the Commission should order lhat paniculrr 

elcmenu be unbundled and provided at cost-based prices. The best place to look for evidence of 

the possibility that M efficient CLEC's m&nghrl opp~rmnity to compete may have been 

impaired is the market. CLECs KC competing ~ucces~hrlly across rhe counm without using 

incumbent LEC network clemcnu. Much of rhc existing marketplace evidence is  presented 

below. 

A key corninon thread that emerges is hat because the compdtive situation for clcrncnu 

VMCS so enormously by geographic market, the Commission must examine specific markets (or 

groups of markcu) in order to properly apply the necessary and impair standards. A single 

natior,al treatment of transport or loops, for example. could never be justified unda  the 

Com:ission's well-established market definition precedents because !he alternatives to network 

elements and t h e  overall cornpctitive situation in major urban m diffcn so pearly from rival 

?.XU5. 

T h e  elcrnenu analyzed k l o w  include all ofthe clcrncnls the Commission subjccicd to 

unbur,dling under irs original analysis u well as "new" elements discussed in the Secund 

FNPhM?' Operations suppon syncm should be provided to support nework elements that 

must JC unbundled. Where M clement is not subject to unbundling, unbundling of OSS for that 

elemcnt is not rcquircd by thc scction 251(d)(2). 

Consist-nt With die approach outlined above, and thc Commission's traditional approach 

10 competitive analysis, each of rhe following sections dcfincs a prcduct and geographic mKka 
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ff 

(and, rshere appropriate, sets out the  proper way In aggregate individual geographic msrkets 

across Ihe country to make analysis both accurate and manageable). Each section then describes 

rht current competitive facts. Next. the analysis compares facu (0 the Act's Wd&S, and 

includesa specific discussion of the likely consumer effect of mandatory unbundling at CMI- 

based prjccs. Finally, each section includes a conclusion as lo whether 6 puu'cular clcrnmenl up 

legally be unbundled. 

A. Network Elements Used In The Provision Of Advanced Sewleu 

The Second FNPPRMscek; wmmenf on whether nenvork elements used in the 

provision ofadvanced services should be unbundled. SrcondFNPRM, 7 35 (citing the Advuncrd 

Services NP'PRM). The Commission singles out rhe incumbent LEC digital subscriber line access 

rnultiflexer @SLAM) and packet switch in part'cular for comment. Id. As described below, 

both tl icse el em en^ arc used to provide advanced service over the networks of incumbent LEG. 

The Commission has prcviously defmcd advanced s m i c e s  by their speed. nthcr than their 

rnediod of delivery -- ernmission at speeds in excess of 200 kbps rue, at lean today, cons ided  

10 be zidvanccd services whclhcr delivered over cable, wireless. satellite or mditional wireline 

telephony facilities." 

11 would be extaordinary for rhc Commission to order unbundling in the advanced 

sewices arena. This is a market that is just being created. An unbundling rquircment hac 

would apply essentially IO invemnent dollars. not exidng networks or cqujpmcnt BellSouth 

has dcploycd f e w c r h  IS0 DSLkMs. For perspective. BcllSovrhhas about 1,600Cenaal 

- 
In ihc Marier oflnquiry Concerning rhc Dcph CIU ofAdvanccd Tclccommunicarfom 

Copobiliry to AI1 Americans in a Reasonable a f i m r l y  Fashion, andPossible SIeps 10 
Acce!erare Such Dcplopenl Purnwnl ;o Seclion 706 of iht Tclecommvnlcatlanr Acl of 1996, 
CC DkL No. 98.146, Rtporl FCC 99.5, rdcared %rimy 2,1999, q 20 (A&ancedSefficcr 
Report). 
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offices. CLECs have installed more DSLAMS than 'incumbents," and there i t  no shonrge of 

capital tat would slop lhem from conunuing 10 do So. The Commission should be encouraging 

investment by a11 panics in rhis market Unbundling incumbent LEC h v e m c n t  dollars does not 

do this, hs ATkT has so vigorously. and ~cccrsful ly  argued conccming the directly analogous 

invcsunc:nt it is making in upgrading iu cable networks. C. Michael Armmong, Tefecom ond 

Cable rJ: Shared Prosptcrsjor fhr Communications FUUMC. delivcrzd 10 the Wsthingron 

Metropolitan Cable Club OJov. 2.1998) available at <<www.an.cod~cches/98/981 I02mu. 

hunl. 

Ihbundling i s  doubly u~cccssary  because h c  market facu demonsmtc cornptitive 

advanced services may be provided qually ivCll, or kw, over other networks. In fa% both 

cable and wireless provides are ahead of incumbent LECs in rolling out advanced serviccs.a !u 

discussed more fully below. competition fiom altcmativc nctworkt"opcns the possibiliry of 

intermodal competition, like that benvecn rmcks, trairu. and planer in nansponation." Advunced 

Scrvicc: Rcporr. 5 4 8  (foornotet omined). Competition between networks promises a 

"compc:itive 'broadband market."' Id. 848 n. 46. 

Unbundling h e  wireline n m o r k  while leaving dircclly competing network free of 

unbundling obligations would bc a rhon-sighted, fundamcnCally anti-consumcr and anti- 

Congress act because it would substitute regulation for competition instead ofthe rcvme. 

Ignoring "intermodal" competition is exactly rhe shomighted regtlhory mistake that led 10 the 

dct:rio:ation of the nation's railroads, which labored undcr regulatory burdens not h p x d  on 

compcitive forms of tansportation. The Cormission's nnalysis of unbundling in the advcnced 

- 
Adwnced Services Report. n53-58. 
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services area must sgecifically account for the competitive discipline imposed by competing 

methods of delivering advanced services. 

1. DSLAMs and Packet SwiIcbes in the Wireline Nehrork 

AS demiled in the UNE Fac: Report: AdvoncedServicrs,w hjph-sperd s d c e s  can k 

dclivewd over vlditional wireline networks. Doing so requires a digital modem at the 

subscriber's premises and a DLSAM at the end of the subscriber's copper loop, genetally the 

nemn central ofice. The DSLAM separates the xDSL rubsdbcr'~ v o i a  and data tnfIic?' 

Voice traffic is routed to I traditional circuit switch while dam arAk is routed to its dcttination 

through a packet switch." The transport media used between the subscriber and the ccnnal 

ofice is the m e  wined pair loopar that used for today's p m l y  voice service. 

To offer xDSL service to a particular subscriber. an incumbent LEC and a CLEC must go 

rhrough cxnctly the s m c  steps. First, a DSLAh4 must be putchased and located in rhc particular 

ccn id  office at which h e  subscriber's copper loop termjnatcs. Because xDSL is a copper loop 

technology, the DSLAM cannot be located beyond the c e n d  office. Traffe beyond the c a d  

offce is generally digiuzcd and uansportcd on fiber facilities. xDSL technology Will not 

function in h o s e  circumswces. This technological fact means that enhanced extended IinLS, for 

~ 

P. Huber and E. Leo UNE Facf Reporr, Prcparcd for Ameritch, Bell Atlantic, BellSouth. GE. 
SBC, and US West, attached to the commcnu ofthc Uniied S w  Telephone Asmiation. filed 
in his proceeding (May 26,1999). 
ID I n  lhc M I I I I C ~  ofDeplo ent of Wlreline Services ofering Advanced Tclccommunicafionr 
Capabiliry, CC Docketg98-147.  First Repor: and Order and FurthcrNoffce of Proposed 
Rulemcrh'ng. FCC 99-48. releasd March 3 1, 1999. fl 11-12 (AdvanccdScwiccs order). 
" The packet switch can bc a h e  relay or ATM switch. Both provide %e samebaric 
functionaliry. 7 h c  choice between them is driven by economics and quallw Of m e  ne&. 
Borh switches arc also ucd for a broad m a y  ofother data scrvicer 
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example. c m o f  be used by my &a Io provide xDSL service. All carriers, CLECs urd 

incumbents alike, have 10 place DSLAMs at the end of the copper lwp.” 

As far as purchasing, DSLAMs arc available e q d l y  to incumbenu and CLECs *om 

several vendors. WE Facf Repor:: AdvoncedServices at 24-26. Then are no standards or 

manuhctwer relationships &at advantage Bell companies over CLECs. Id To dale, CLEO 

have purchased more DLSAMs than Bell companies, making CLEO che larger buyers. Id 

CLEC relationships wirh well funded mrtcgic p m t r s ,  including rhc rrvjor IXCr, show that 

they arc very unlikely to be at my disadvantage to incumbent LECs when it comes to 

purchzsing DSLAMs.” Id 

DSLAMs are essentially modular. Once purchased. rhey w be Lrnalled in racks u 

demand wmants. Each central office DSLAM innallcd by BellSouth serve 576 lincs. Remote 

terminal DSLAMs serve 192 lines. This allows bo& CLECs and incumbents to railor 

dcplojmcnt based on demand. Large stan.up invcsrmenu or traRc volumes arc not necessary to 

cost-cffcctively deploy D S L M ,  and service tan be eficiently added in relatively small 

incrcrncnrs. No CLEC has introduced evidence in any of the Commission’s proceedings 

suggesting that they were at any disadvmtage in purchasing DSIAMr. 

.- 

Once purchased, by either I CLEC or an incumbcnL a DSLAh4 must be installed. 

1nsfall;irion of a CLEC DSLAM in an jncmknt  LEC’s central office hardly Lnpain II CLEC’s 

sbiliry 10 offer services. There an sbom 1,000 CLEC collocation anangemens completed or 

’’ Cwcnr XDSL rcehnology is designed lo provide advanced service over cop facilities. ln 
order Io provide servicc to aparticular subscriber, the DSLAh4 must connect g t l y  lo the 
c o p p  loop serving rhc subsnibcr. %ere a subscriber’s copper loop is connected h u @  
digital loop c d e r  to fiber facilities kfore the  ccnhal office, a D S M r n u s l  k located mlhe 
field where the digiral tmss  comect is made. A DSLAM mustk located wtxrc subsaibcr 
copp”’ facilities end. BellSouth provides CLECs tbe abiiity to locate D S W  h the field. 

- 

. 
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mderuay in BellSouth facilities. A cost analysis of CLEC collocation undcr the Commission's 

previous NICS is anached. Anachment A. 'Ihis Malysis suppOnS Lhe market redib' thal 

collocation CKPCIXCS arc not impailing efficient CLECs' mcdngful  opportunities to compctr. 

me Commission's recmtA&uncedScrvictr Order provides I broad new range of 

advaniagcous collocrrion o p p o d t i c s  for CLECs, funher reducing lhck costs. The Aa'vanced 

Services Order provides C E C r  with. among many olher things, Cl&h~ to shared and ugdus 

collocation in incumbent central offices. which provide opponwilics IO reduce collocations 

c ~ p e n s e s . ~  BellSouth provides all these options. In addition. BellSouth provides CLECs and 

suzc Commissions eth dclailed performance data on its provision ofcollocarion. Starc 

commissions closely monitor BcllSou~h's provision of coIlocation. 

Next. subscriber loops m u n  be individually tested to determine ifthc loop can support 

advanced service. If the loop can suppn service, a modern mun be available at the subscriber's 

prcmiics." In some cases, the lccsl loop may need IO be "conditioned" for scrvice by removing 

equipment that would inkrferc with an xDSL signal.'* BellSouth will condition loops for 

CLECs in a nondiscriminatory m m c I  for a fec. In fac; wdcr the Commission's rules, 

incumbents must 'lake affirmative steps to  condition existing lwp facilities 10 enable" CLEC 

provision O f  xDSL scmcc.  AdvancedServiceJ Order, 153 .  However, in some catcs, lhe loop 

- 
" 1f any particular CLEC did not have sufficient purchase volumes to justify Iowa prices, it 
could pool its volume with orher CLECs to get the lowcn prices. 

A C:LEC.tc-CLEC market for shared collocation c x p c w  will uickly emerge if collocation 
docs in fact represent a financial burden. If no market develops. at would su CSI that CLECS 
Hith current collocation arrangements do not view the urpcrc~ as sub-rid, o erww thCY 
would seek to share the expense and the spacc. 
"Advanced Services &der n '1 1 0. 

rcrnovcd to provide xDSL m i c e .  

V I '  i 
Y 

Smdard equipment (0 provide voice service such ns bridge taps and load coils may have to bc 16 
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simply urnnot suppon the technology, and xDSL service c m o t  be provided by MY carrier over 

&C in:umknt LEC nenvork." 

The next mk is to COMCC! the potential xDSL subscriber's I w p  to the DSLAM. This 

process is identical, whether che DSLAM is a CLEC's or an incumbent's. If voice snVicc is 

being provided by che incumbent before xDSL service is initiated. h e  incumbent will diwonacn 

the subscriber's loop from fhe MDF and provide a C r O S S 2 0 M ~ C t  to the DSLAhl. The loop mun 

then te connected to the DSLAM. 

Tranrpon faciliries to the CLEC voicc and packet switches vc avrilable from nunemus 

CLECs in urban a r e a  as set out in the T n m p n  section below. BcllSouth trarupon facilities will 

bc av,iilablc under 25 l(d)(2) whne that standard is met, or under section 271 st market rata. 

Finally. any CLEC offering xDSL service mun be able to route data aaffic to a packn 

switch 10 provide data service. Packet swiiches arc available from several manufacturers. 

CLECs have deployed many packe! switches. Bccaute BellSouth cannot provide sem'cc amss 

LATA boundaries. BellSouth mun locate packet switches within each of irs LATAs. CLECs M 

u d c r  no such obligation, and CM locate switches to maximix network efficiency. Transport . 

costs for dau vaffic me very low, and packet switches can cffectivcly smc a very broad area. 

The Frovirion of data services using packet switching is a new and apidly growing mark& 

UN€ FOCI Repori: Swiiching UI 32-34. Incumbent local providers trail the interexchange 

carriers by a very substantial margin in this market, in large parl because IXS market demands 

n a t i o d ,  nor local. service. See Frost k Sullivan, US. Markets for ATM. F m e  Relay, SMDS 

and X.25 Public Dau SeMccs ,  at 1-5 (1998) (AT&T, MCI and Sprint account for &ut 75% of 
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business dau services and over 90% of more advmccd ATM and fnme relay senices); WE 

Fact lieporr: Switching at 32-34. 

2. Competitive Provision of Advanced Service 

As YI out in Commission repor& and orden and the UNE Fact Report: Advanced 

Services, advanced scrviccs are pmvided o v n  competing ublc.  wirclcu, satellite and telephony 

networks?' The Commission hac suggested that u b l c  providers arc furhest a h u d  in the nce to 

pron'dc advanced services, followed by wireless providers and CLECS. AdwnccdSenicr~ 

Reporr, fl53,57, 58. Incumbent LECr and satellite providers follow. Id The Comksicn's 

concltlsions werc informed by market and technological facu. !ncumbent LECs are not 

incurrtknts in the advanccd scMccs market Intcrmhvork competition in this market pmists  

lo be .vigorous. "Numerous cornpanics in n'rmally all scgmenu cfthc communications indumy 

are n;ming IO dcploy. or plan to deploy in the ncar fum, broadband IO the consumer market." 

AdvaficcdServices Repori, p 12. These plans include enormous hvcmnrnl in faciliticsto 

providc service O V C ~  the last mile to the hornc. Id., 7 34. 

a. Cable Providers 

Cable providers are perceived to enjoy rhK key sdvanlages ovcr incumbent L E G  in the 

advarccd scrvicc race. Thcsc advantages may vanslate into pcrmancnc wn&I of ~e advanced 

scrvkes marker As detailed in the WE Facr Report: AdvuncedSemices, advanccd smvices M 

now available ovcr cablc nctworkr to o v a  20 million homes, roughly 20 pcrcent of the US. 

mark:!. W E  Fact Reporr: AdvancedServiccs at 7. Comparing the maps of cable and 

- 
Advance$ SCMCCS are sometimes delivered ovcr local elcmcnts like telephone or cable 

company WCS to houses, and sometimes delivered o v a c l c m a t s  that can serve b e  
nauoh like satellites. Defining a geographic msrkct for advanced scrvifo would be compla  
Given I h C  ncwncss of the market and the fact rhat C O I L N ~ C ~ S  arc ocpcncd to fa the SBmC ryPer 
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incumbent LEC advanced $ m i c e  deployment makes cable's pnrenf l a d  clear. Id at 4, Maps I 

and 2 .  Cable providers add IO this present advancage aggressive deplomcntplans. Cable 

advanced service will be available to over 30 million homes by the end ofthis yeat. while xDSL 

smicc is predicted to be aMilrble over no more than 1 million her.  Id at 9. 

Cable's broader rollout md  orher advmugcr htc allowed it to develop a commanding 

lead. Indus ty  observers predict that cable's "l is t  movcr" advantage is likely to mnSlrV into I . 
commanding long-term position. See, rg. Paul man Associates, Inc., Cable 'IV T~~bnology, 

US High-SpeedAcces~ Cubk & ADSL Projrcrion Model, 1997-2006 (Feb. 28.19%) 

(predicting three quaners of U.S. homeholds using advanced services will ob& service over 

cable r.cworks); UN€ Fact Rcpr f :  Advunccd Serviccr at 11, n. 49 (mllesting other citation%). 

Cable's perceived second advantage i s  the fact chat its "broadband platfo&m&es cable 

an optimal medium for transmining luge mounu of d i g i d  information - data. graphics, and 

video . at high spceds. See, B. Esbin. Office of Plans and Policy, FCC, INrrner Over Cubk: 

De/ini,?g :he Furure in Termoffhe P a r  at 76, OPP Working PaperNo. 30 (Aug. 1998); see also 

WNE fbcr'Repor:: AdvancedServices at I 1 .  n.49. That is ,  cable's last mile hybrid-coaxial cable 

idrastmcture is grnerally perceived to be suprnor for advanced service to the mined pair of the 

tclephmy network?g 

Cable's perceivcd lhird key advantage is its freedom from FCC imposed rtmictiom !hat 

h m F r  incumbent LEC invcnmcnt in providing advanced scMccr. Cable providcn rcjoa even 

the prmxpcct of allowing competitors access to l h c t  network rhrough unbundling or orhenvise. 
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‘Wo  cornpany would invert billiohc ofdollan ... if competitors wtich have not hvcned a penny 

of capital nor taken an ounce of risk can come along and get a free ride in fhe investments and 

risks of olhen.” C. Michael Armsuang, Telecorn and Cable TV: ShredProJpecrssfor rhr 

Commrinicariom Fvtu~r, delivered 10 fhe Wsshington MetropotiWi Cable Club (Nov. 2,1998) 

available at <~www.an.com/specchJ98/98 I 10t.mra.html. 

b. Wirclur Providen 

Advanced services are also being provided over wklcU naworks. [%NE Fact Reparc: 

Advan,:edServices at 11-1s. Providm a using it ~ K i e y  of S p e c r r ~ m  all~~atiom V )  provide 

s:micf: and have aggressive rollout plans. Id.  Wireless spectrum Serves 8.s a complete subnitutc 

for incumbent LEC last mile facilities. In fact, the C o ~ s s i o n  has ranked wkclcrs pmvidm 

ahcad of incumbcnr LECs in the deployment of broadband facilities that s m c  the k m i l c .  

Adwari:ed Services Repor! at 53.51,  S8. MCI WorldCom and Sprint have km i n v d n g  in 

wireless providers IO provide advanced srrvices. ( M E  Fact Report: AdvanccdScmiccs 82 13. 

Wireless providers have forged alliances with many major fim and have access to substaritid 

capirrl to fund additional service rollouts. Id ~t 13-14 andTablc 4. 

e. Satellite Providcn 

Satellire ncrworks M already providing advanced s e m c c s  nationwidc. Applicariom/ur 

Comm IO rhe Transfer of Connol ofLiccnscs andSccrion 214 Authorkafiomfiom Tek- 

Communicorionc. Inc. I O  ATbrTCarp., Memorandum Opinion md Order. CS D k  No. 98-118, 

FCC 99-245, p 14 (rcl. Feb. 18, 1999)(Dirrn N provides nationwide Internet ?.cctfs at spetds 

up to 400 kbps). Satellite rcrvice avoids the incumbolt LEC n m o &  completely. Sacellire 

pmvidcn are rapidly dcploying a d  u3grading facilitia. W E  Facr Report AdvanccdSmices 
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at 15.16. AOL has recently signed wirh Direct N to offer satcliile access Io AOL's huge 

subscriber base. 

d. CLEO 

The maker facu set out in the WE Report AdvanccdScrviccs at pp. 18-24 show chit 

the process for CLECs IO deliver advanced SCMCCS over incumbent network is working. CLEC 

business p l u s  predict that it will continue to work. CLEO have w d  incumbent loops and 

cenml office collocation to provide advanced smite wing their own DSLAM( and packec 

switcher to such zn extent ha1 the Commission tecendy ranked CLECs ahcad of"incumbeau" 

in pr,miding xDSL ~ e M c e . ~ ~  AdvanccdScrviccs Report q 53 ,5658 .  ALTS claims, on k.haNof 

facilities-bared CLECs, that CLECs using incumbent lwps and collocation are leading 

incwnbents in providing advanced services. VN€ Report: AdvancrdScrviccs at 20. In fan. these 

CLEO offered advanced SCMCCS IO over five million homes as of December, 1998, and expcd 

that n u m k r  to quadrupk by rhe end of 1999. Id A CLEC study clrims that CLECs have also 

used the current process ID outstril, incumbcnc deployment of DSLAMs to provide advanced 

S C N : E C S  in rural areas. Economics and Technology. lnc.. "Building a BroadbandAmerica: The 

Corrperirivc Keys To Thc FUIUTC O/Thr Inrcmef," at iv. Agpcssivc CLEC scm'ce rollout 

sugi:cnr; chat h e  process is working." 

" 11 is misleading IO suggen !hat there ue "incumbents" in the nce IO provide advanced 
scwices. Incumbent LECs do hsve l o d  loop and cenml offiy S K U  thrt CLECS B W  not 
have. But these assets are available on a nondircrimirory bats to CLECs Lt ordned by the 
Commission. Thus, no incumbency advancage remains, md, if m y  dld. the Commrssion wuld 
remedy directly. In the other areas, chat  is no advxnragc. Innunbent LECS M not 
"incumkncr" in the deployment of DSLAMs and packa Switching. Ihncsd, thCY M bdrind 
other providers of advanced wMcu. 
To the extent collocation or other issuss arc &sed as handicapping n E C  rollout of xDSL 

scrficc, the Commission should address the issues dinnly, consinent.wth tht A d  and 
Commirsion rules on such concern, ralher boouaap M unbrmdhng rcqulrerntnt 
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3. Will An E[licleat CLEC'r Meaningful Oppoeunify To Compete Be 
Impaired Without Accur to Incumbent LEC DSLAMs and Packet 
Switches a t  Cosf-Blscd Pries? 

ERicient advanced services compclitoa have more lhan rnemhgfd oppomrnities lo 

compere in the provision of advanced services without the Commission muting invcmncnt 

disincentives for both CLECs and incumbenu by rnandnlhg con-bud lecess to i n c u m k t  

LEC DSLAMr and packet switches. The answer to &e qumion of whether consumtrs arc likely 

io kncfit horn forced unbundling of incumbent LEC advanced services nerwork elements is 

hardly *heoretical. Todare, there has k e n  no requirement that incumbents unbundle DSLAMr 

or packet switches and 'Llhcre arc, or likely Hill soon k, a large number of aclual panicipanu 

and po!enual enmu in Ihis market." AdvancrdScrviccs Reporl, q 48 (foo!nolcs ordled). As 

chc Cornmission has. noted. competition among cable, wireless, satellite and telephony networks 

m w  tliar '?he prccondicions for monopoly appear absent in the 'I= mile' of the advanced 

services market .... There is no indicat[ion] that the consumer rnuket is inherently a n a n d  

monopsly." Id. If t h e  Ian mile for advanced services is no1 subject to monopoly, DSLAMs and 

packer swirches readily available for purchase can hardly be an inpuiiment to compnilion. 

Competition is scning consumers today without unbundling. 

Advanced services competition comes from several sources. Cable networks appearto 

have h e  lead and arc predicted to rransIatc their w l i a  part, network topography into a long- 

term commanding lead in subscribers. The Commission has also tanked wireless provides 

ahead sf incumbcnt LECs in deploying scrvicc. Today's msrkct leaden have no need for 

hcD'x3ent  LEC elernenu IO provide advanced serviccs o v a  lhcir nctwurks. The lack of 

availability ofthosc dements has not hpaired. end could not in&, their OppfJmdy 10 

c o m p u .  
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The Supreme Coun's requirement rhrr rhc Commission look outside incumtent LEC 

nctwork when considering whether not making an elemen1 available would knpair cornpetition 

dlccatci that the Commission give gMt weight to Lhis evidence of actual competition between 

networks. This competition guarantees consumer wclfuc. BY n'ghU, the Commission should go 

no funher. Antitrust precedent would end the analysis once it k a m e  a p t  rhar fimu could 

successfully compete wirhout the facility. Requin'ng access lo a facility thrt i s  "essential" 01 

imprunt  simply IO benefit one set of competitors bound to I pw*cular business plan will DOC 

crcalc my consumer benefits when competition already exists. Unbundling in thew 

circumstances will have only ncgative consequences - reduced invemncnt and administrative 

con br.rdenr 

Even should h e  Commission reek to urn the impajr lea into a ten ofwhctha a 

particular son of competirivc Natcgy should be favored over competition- by substituting a tUr 

of whcthcr a "CLEC using an incumbent LEC's loops bas a meaningful o p p o d t y  to compele 

withocr the incumbents DSLAMs and packet switches" t e ~  the evidence shows lhar such 

CLEC i are competing successfully today, without unbundled DSLAMs and packet rw*tching. 

CLECs have been collocating their o w  DSLAhfs and wing their own packet swjtchu to 

provide advanccd SCMCCS over incumbent local loops. CLECs have bcea 50 succcssW a! doing 

rhis I h i t  &e Commission has ranked them &cad of incumbents in deploying ~ V M C C ~  mica. 

Ad%'onr.edServicer Report. W 53,56,58. CLECr themselves claim that they provide advanced 

scrvicr:s IO ovcr five million homes, that they lead the incumbents in pmGding advanced 

scrvic:s. and that their services will continue to bc rolled out on an aggrrssive schedule. 

Fncr Rcport: AdvawrdScrviccs at 20 (collecting ciutioas). 
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In effen the Commission has conducted an experiment and the results arc in. CLEcs 

have very successfully competed using heir own DSLAMs and packct switching. Announced 

CLEC plans for continued aggressive service roll oul, in both urban and runl &teas, showlhat 

lack of access to unbundled DSLAMr and packet switches i s  not impairing tomorrow's CLEC 

advanced service. Wichouc competitive i m ~ m e n t  there is aojdf iut ion for unbundling these 

cicmenrr. 

4. What Effect On Invertmcnt In DSLAMs And Packet Switcba WIU 
An Unbundling Obligation Have? 

Given advanced service competition from other networks and from CLECs using basic 

eIcmer.u of incumbent nerworks, thcrc is no competitive or c o m e r  benefit to bc entcrcd on 

the po!.itivc side of the ledger from unbundling incumbent DSLAMs and packct Sxfchcs.  

Howevcr, unbundling these particular elements would give rise to some especially rubstantid 

negatives. As set OUI in the Jorde, Sidak and Teecc Afidavii, unbundling rrduces ~nvcnmcnt. 

Given a no-risk ntl-con option to use incumbcnl DSLAMs and packet switches at con-bawd 

prices, CLECs will exercise that option and forego investing in their own equipment in at 1- 

sornc circumstances. This effect will bc especially pronounced in arts *ere CLECs can avoid 

risky iavcnments in new technology by relying on incumbent LEC invcsmcnu. 

In addition. as set aut in the Jar& S i h k  und Tcccc ~fidavfr, incurnbcnt LEC investment 

in advmccd services technology will Nfler kom imposing obligations 10 s h t  the 1KhnolOgy at 

con-based prices. This effect will be cspccidly pronoun& in this inuovative, t e l a t i ~ l y  nrky 

techndogy." That rhe reduction in invement  is likely to k major is supported not just by 
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academic analysis. A'f&T. which is engaged in similarly upgnding its cable networks WUN 

that "no company Gill invm billions of dollars to become a facilities-based ... services provider 

if competitors who have not invtncd apcnny of capid  nor taken M ounce of risk can come 

along and get a free ride on the hvcttmenu and risks of others." Remarh of C. Micbel 

h n r c m g .  Chairman and CEO. ATkT, delivclrd 10 Washington Metropolitan Cable Club, 

Washington. D.C. (Nov. 2,1998). 

5. Loop Spectrum May Not Be Unbundled Under Section 251(d)(2) 

The Commission har raised rhe prospect of requiring unbundling of spectrum on 

incumbcnt LEC loops in another proceeding." SecondAdvancedScrvkrs Order at 0 9 9 .  The 

Commission appears to be interested in specbum &bundling based on the interests of a 

panicu:ar subset of CLECs. These CLECs wouId prefer to pay for only a "pM oflhe loop to 

deliver advanced reMces, rather than &e enure loop, as incumbenu and CLECs now do. 

S p c c ~ l l m  unbundling may not bc ordered under section 251(d)(2). 

.. 

The Commission has rcjcned similar proposals an lheir menu in the past because they 

w:re nsi in the interests ofcompctition. In rcjecting those proposals, the Commission concluded 

correctly that "[gliving competing providers cxcluivc conuol over network facilities dedicated 

to paricular end usen provider such carricrs the maximum flexibility to offer new servicer to 

such end usc~s." Firsf Rcporf and Order, I 1  FCC Rcd d! 15,693 9 385. 
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1.00~ spectrum will not pus section 251(d)(2Ys impair t e a  because here are altemtivc 

facilitic:; to unbundled specvum on the local loop that arc being used to compere in the provision 

of advanced services. As set out above, these dtmat ivc  faciliu'er include cable Imps, wireless 

and satellite access and the use ofthe incumbent's local loop. Csble m d  uireless providers, 

using their own facilities, lead incumbenu in deploying advanced services. As described above, 

CLECs have been able IO provide advanced services over incumbent loops to the extent h a t  thy 

can also claim 10 be ahcad of incumbenu in rolling out X ~ ' C C .  The avdrbiliry of chuc 

altcma~ive facilities precludes a finding that failure to unbundle spe- could impair m 

eficicr.t CLECs mcaninghl oppormnity to compete. 

Unbundling incumben! loop spccuum can have no consumer benefiu because the 

advanced services market i s  already Even CLECr ihar wish 10 provide only 

advanced services over the telephone local loop have competitive opdonS open to them - they 

can ally wib CLECs that offer voice services and offer voice and &!a rcp~ratcly or in a bundle 

over a loop. In this case. the loop would be d e n  in its cnlirrty, hen shared depending on the 

responsible CLEC's plans. Thus, CLECs have the same competitive optiohc open 10 them hc do 

the incumbent LECs. Forcing the incumbent 10 unbundle loop spectrum would create only a 

spccia! advantage for particular CLECS." Consumcn bcocfir from du that benefit compdtioa 

not hum tules that bcncfit only panicular COmpdtOK. 

Although there arc no ~onsumer bcncfiu 6wm spectrum mbundlhg. it would have 

subn;mtial rral CON. Unbundling undcr the Commission's W C  pricing scheme would 

- 
Any benefit Ihhrl could k t dvoa ted  at ffit S t U c  would k pnmrnvr Vntil rhn the idum md b e  COmmhSh 

Pricing unbundled w m  m d n  the Commiuion's TELRC jricing uhmg g i m  rhc C c 4  dloutian h u U  b 
hive gained rxpcrience wirh rhe Ccmmkrirm'~ rcscnUy dunged collDcrriOn NlU 

cC;uin to cfule  I fcnile field for pmrnable ubhmge. The CQnmkSim should MI miSUkc I'WJnU tu mate dx 
pormlirl Inrubimse b e d  on rrpktcdprictr WM! sornptiaua 
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create a si&nifiunt disincentive to incumbent LEC and CLEC investment in advanced services. 

Jordc. S d O k  and Tcecc at 157,65 (calculating no net public b e f i l s  from spcctnvn 

unbundiing). The operational and regulatory CON to adminine a specmur, unbundling scheme 

would also be exoemely high. 

6. Conclusion 

Failure to unbundle incumbent LEC D S L M  and packet switches would not impair the 

oppontrnities for eflicknt competitors 10 compete in the provision of advanced services. Cable, 

wirclcss and satellite providen have rolled out service broadly and ~ccessfu2ly without these 

elcrncnu. In facL incumbent LEC DSLAhfs and packet switches have no place in these 

altcrnalive nctworkr. CLECs have competed ~cccssful ly  tbdr te  Without uabundled DSLAMr 

and parkc! switches and continue to publicly announce their funvc success. Thus. the 

impairrnmt standard is not satisfied. On the o h  hand, forced unbundling of hose elemcnU 

would reduce invesuncnt in chc provision of advanced w M c a  by incumbenu and CLECS dike. 

Similarly, the unbundling ofloop spccmrm m o t  be junified under section 2Sl(d)(2). 

B. Interoflice Tnn$mirricn Ficilitin 

The Commission’s First Report and Order rccognizcd that Were are alternative 

supplicrsofinteroffkc f a c i l i t i c s i n r f o v ~ . ”  Firsf RcportundOrderat 15718. Alrhough 

rhcre have been competing providm of locat tmxip11 for y e u ~ . ~ t h e  Commission o r d d  lbat 

h e s t  incumbent facililics be unbundled and provided at cost-based prices rhroughout I h C  

United States because it felt that compclilors would be kncr off with more rather than fewer 

 option^. Id The closer amtion to competilivc altcmtivcs qu i r cd  by the Corn and the 

- 
’‘ CnlE Facr Re OH Inferofice Transport Section at 1. ln f a  both MCI and Sprint argud a 
d i v e s u m  chat td‘mnspan wu DOC pan of the 
cornpairion. ld a 2. 

monopoly and should bc open& 10 
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iV. ADVANCED SERVICES ELEMEhTS 

BcllSou~h's Commenu and the L;A'€Facl Report spelled cut jut how new and 

h o w  competitive the market for providing high-speed. advanced services is. BellSouth 

(:omments at 5 2 4 1 :  UNE Fact Report: AdvancrdServices at VI. By nghu. and aiming 

ai regulatory parity. rhc Commission should not even consider unbundling network 

riementi used to deliver advanced services. 

N o  one has stared the cbx bcncr fhan ATkT that regulating h i s  market is likely 

w 7 u m  investment. competition md consumen. As AT&T CXpldiN. rhe marker is 

 hi^ hiy competitive now-the market leading cable companies face competition from 

"RBOCs. CLECs. ISPs, wireless providers. mellitc companies and 0 t h ~ ~ .  who M 

.nwstiny billions of dollars to deploy broadband facilities and compete for cusfomm." 

\l'&Ts and TCl's economists state that 'it is impossible co predict from today's vantage 

po nt who the leading cornpetirors will bc and how the competitive uncertainria 

concerning technologies. qualities and design of services. availabilio'es and p n c s  will 

lcSOIVe..sj 

h T k T  and TCI take the position *I b e  "[clompetition berwren[cablc 

coinpanics] and lLECs will promote comumer The competition bcnvecn lhcsc 

- 
I J ~  [he Matter afJoint Application of AT& T Carp. and Telc-Communicaliam. lnc. for 4 

Transfer cfConno1 IO AT&T of ticrnses and Authorizations Held by TCI and its 
Afiliales Or Subsidiaries. AT&Ts and TCI's Joint Reply TO Comments And Joint 
Oppostion To Petitions To Deny &To Impose Conditions. CS Docket NO. 98-178. at 
34.35 (Nov. 13.1998XAr&r--TcfJoinr Rrp(yXfoomota ominni). 

Chdovcr and Willig AffidaviL Attached to AT&T-TClJoiM Reply at 123. I 

Id atq27. 
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I) 
two mworks is sufficient to CIL(LVC access to 'broadband neworfcr.' pnsumrbly of ann?. 

')'Fc. 'SO long as drat access is eficienl and consistent with consurner~' demands' 

Given the degree of competition to provide advanced services. AT&T concludes 
that 

iar from promoting &e widespread availability of advanced services. 
subjecting new enuanrs such II TCI [and incumbent LECs uc even 
newer cntranrs] to the unbundling and other obligations' would thwari 
competition. Forced unbundling with iu anendmt rrgdatoy 
uncertainty would likely slow do? investment in the development of 
hroadband last mile dur OMCpoR 

The entire cable industry echoes rhis advanced services rehain. Although cable 

pmvidcrs have a substantial lead in deploying advanced services capabilities. they an 

corrf,dcnt that any  regulatory mandale of access to advanced xrvicc elemcnrz will 

dl ;cciurage or clirninate the prospect of furthcr inveslmenL reduce iMOvaliOfl and harm 

ccnsumrn'. 

requiring a panicular provider of Internet accfu to make its facilities 
available to orher Internet service providca would only stifle innovation. 
the development of facilities-bad dtcmativn and h e  pro& of the ' 
Internet.. ..Mandating access IO an Internet WMCC provider's facilities, 
however. would not ~ C O U Z I ~ C  competition kcaux it would reduce 
substantially the incentives for cornpitors to develop additional facilities- 
b x e d  altcmativtr. 

COX Communications. Inc. 706 Commenrz at 3-4: -- 
la! at 1 SO. 1 

/L! at 7 49. ATkT and TCI doubt whelhcr it is even adminiSdvely  possible to 
rigulate access tq advanced x M c a  facilities. ~ T & T - T C l h i n r  Reply at 49. 

Crimcnts  of Cox ComuaicationS, Inc.. In Ihc Maner of Inquiiy concerning fhe 
lkp!oymenr of Advanced Telecommunications Capabiliv lo All Americans in a 
Iltaronable and Timely Fashion, d p o s s i b l e  Sreps IO Accekmre Surh Deployment 
I'urJuanr IO Sccrion 706 of rhc Telccommunicaffons Act of 1996. CC Dk NO. 98-146 
(filc~i Octobcr 8,1998). Cites to olhcr commcnrz filed in lhiS round Of 
prmeding arc rtfcrrcd to by che m e  ofthe commcnfer followed by '706 Comments.' 

1 

P 

706 
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Imposing unbundling and resale obligationr on cable openton for he 
knefit ofentitie !Is! chow not to ConsIruc! !heir OW networks would 
tu rn  section 706 on iu head by suppressing cable's incentives to invest in 
new broadband capability. ' 

Nai.onal Cable Television Arxrciruon 706 Cornmenu at 25. 

One of the most durable barririur lo new enry into teleconuhnications 
markets is the prospect hat new envanu will ksubject to burdensome 
regulation. 

Concart Corporation 706 Comments at 12. 

Of course. AT&T's and h e  cable indusuy's comments se! out above were 

miice in other proceedings. only AT&T has reversed c o w .  

.3cllSorrh Corporarion Reply Comerus  9 
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A. Section ZSl(d)(Z) Can Be Stretched No Fa.r(bcr Than To Requim 
Incumbent LECs To Provide Local Loop Aad Collocrtion To Aid 
CLECs Io Providing Advanced S e n i c n  Through xDSL Technology 

The debate over whefhcr to unbundle nework clemenu used by incumbent LECt 

to ptovide advanced services cannot go kyond collocation and 100ps.'~ Wee 

col1a:ation is available to allow CLEC xDSL competition over incumbent LEC local 

Iwps. an entitlement to fm ride on incumbent LEC investment in DSLAMS could never 

meei section ZSl(d)(Z)'s limiting sundud As described by ATkT and cable companies 

a b b e .  any such requirement could never k in the interens ofcompctition or consumers. 

No such decision could be squared with the absence of an unbundling'rtquircmcnt for 

new x k  elcmenu used to provide the same advanced services over cable network. 

Regdatory parity is a simple goal that would ennable greater competition. 

CLECs are using incumbent LEC local loops and collocation to compete very 

succ :rsfuIly today. "As a gened manet. h e  collocation of DSLAMs in an tLEC central 

office is not an expensive. capital intensive exercise." Information Technology Indusuy 

COIL icil Comments ar 7. As set out in BellSouth's C o m e n u .  the process har, worked 

well enough lhat CLECs CM claim to have a substantial advznccd services lead over 

incumbent LEG. CLECs predict chat th is  lead will continue. BellSouth Comments at 

41. n facr. 'ILECs have no legacy advantage with respect IO he installation and use of 

advznced sewices elccwnics ... lLECs mu! now acquire and k!Sall new equipmcntjut 

like -heir advanced xnices competitors." Information TCChnology Indumy Council 

Cornmenu at 6-7. 

-- 
13f course, cable opctators are not q u i d  to offer, and do not provide. ~id% a c c m  I O  

to their facilities. 

004272 
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CLECs focusing on the advanced services muket a g m  that the availability of 

collocation and loops is all that is required from incumbent LECS. Unbundled DSLAMs 

and packet switching arc not. Nonhpoint SUIIU this up. 

To date. 111 of the competitive LECs havcmtcred the advanced xrviccs 
muket by insulling their own DSLAMs in cenQal oflice collocation cages 
purchased from the incumbent LEG. W h m  competitive LECs enjoy 
acccss to loops and collocation. my competitive LEC can ppvide the 
necessary infranructure (DSLAMs and packet switcher) required to 
provide advanced services. 

lu'ordipoinc Comments at IS: Rhm Comments at 12; Covad Commcnls at Ill; 

lnfcrmation Technology Industry Council C o m e n U  u 64. 

Nonhpoini concludes lhat only where "loops and collocation arc unavailable" 

should rhe incumbent LEC -be required to provide cornpetiuve LECs with access to 

unb~.idled DSLAMs. Northpoint Commenls at 19; Information Technology Indumy 

COL xi1 C o m e n u .  

Of course. whether chae is competition bcnvcen xDSL providers should not bc 

the issue. As described above. cornpelition between advanced wrvicCS networks exists. 

Focusing only on one technology i s  not the  genuine look at Ilternatives &at the COWI 

ord< red. Focusing on cornpctition among DSL providm to the exclusion of cornperition 

fron other newarks is fundamentally identical to excluding PCS carriers from h e  

uir :less service market." 

Nonetheless. EeflSouth provides loops and collcxation whm conditioned loops 

are available, Ee;lSouth makes them available to CLECs. Where they arc not. BellSouth 

will condition them for CLECs. There ue about 1 ,OM3 CLEC collocarion arrangemeno 

Arcady in place or in progress in BellSou&s region. Of BeIlSoutb's appmximaElY 

t 
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1.600 ccnml offices. 251 b v e  at least one completed collocation. m d  99 mort officcs 

havc m g e m c n u  in progress. Shady. 350 BcllSourh offices uill have at leut one 

coliacaiion arrangcmcnr Ofcourse. CLEC collocation is occurring in the central offices 

(ha: sere dirproponionatcly high numbers of lines. Y) the competitive reach of CLEC 

colhwaiion is  very subsuntial. 

The AdwancrdSenices Order'' provides CLECs more flcxidility in collocaring 

and creates additional options for reducing collocalions cosu subsmtidly. BellSouth 

probides CLECs the ability to collocate DSLAMs in the field. For example. BellSouth 

allows CLECs to collocare DSLAMs adjacent to BellSouth remo(c terminals. 

To the extent collocation could possibly k still viewed LI impairing CLEC 

oppmunirics to compcte. &e right approach is to address the collocation issue. not to 

unbmdlr DSLAMs. In makers depending on risky, new invesuncnl unbundling 

reqiliremcois are all but certain to reduce investment and harm innovation and 

cCniUmCrs . l '  

Some CLECs. particularly AT&T and MCI WorldCom argue lhat h e y  should be 

allowed IO free ride on ncw incumbent LEC invesrmenr in new DSLAMs." AT&T 

-- 
I: In the Ma::er of Dtploymcru of Wiretine Serviccs offcring Advanced 
Tcli*communicarions Capability. CC Docket No. 98-147. First Reporr and &dcr and 
Furfhcr Norice ofPropsed Rulemaking. FCC 99-48. reksKd March 31. 1999. 
C4dvancedScrviccr &der). 

I ' See. r.8.. Kahn Declaration a1 7 4 .  Information Technology Indumy Council 
Cornmmts at 8 ("the e l i inar ion  of unbundling obligations for [LEC advanced Service 
equipment would encourage ILECs to deploy aivanccd snvices technologies"). 

BcllSourh Corporation Reply Commcnu 12 
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mdter no mention of its directly opposing views on unbundling cable network ejemel.rr 

wd IO provide advanced services. This is not a maner of ditierenr sbnrtory contexts. 

ATCT it arguing exactly opposite policy p i n u  - unbundling incumbent LEC advanced 

scwire elements will be prosompetitive while unbundling cable network advanced 

YIYICC elements will be mti-compedtive. Or. in the altema.live. market forcer are strong 

enough to guanniee ha! cable providers will grant access 10 their facilities where it 

would benefit consumes, but those same competitive forces will have no effect on 

incumbent LECs. AT&T's ugumenu here rn so dirstly coUUtCt 10 its a b l e  positions 

that I icy cannot carry my weight. 

XfCI WorldCom chooxs to argue that it needs unbundled incumbent LEC 

DSL iMS ar risk-frcc TELRlC prices even though DSLAhh M"affor&blc." MCI 

WorldCom Commcnts at 50 (DSLAMs cost S8,000-20.000 apiece and serve from ZOO- 

300 liner). It argues chat collocation CON make deployment of DSLAMs "uneconomic." 

MCI WorldCom Comments a! 50. This unsupponed assertion wt only runs counter Io 

the a m a l  experience ofCLECs that are deploying DSLAMs (and CLECs have deployed 

D S L M S  in urban and nrral arcu).ls snd to BcllSouWs analysis ofcollocation cos= 

anacicd IO its Commenu, but dso gives no credit to Ihc Commission's =cent Advanced 

Strv:ces Order. which will funher reduce collocation CON." That order "funher 

-. 
severely limited by an unbundling roquiment  at TELRlC prices. See Kahn Decluatioa 
at 7 7.g; Hausman and Sidak Reply Affidavit; TdrT-TCf Join! Reply, Ordover and Willig 
Amdavit at 'I 49. 

I' .be, r.g., Informuion l n d q  Technology Council Commenrt at 7 ("collocation Of 
DSI.AMs in an ILEC cennl office not an expensive. upid inencive exercise"). 

a CLEC could imagine cannot suppon a Iinding ofthat a CLEC's oppomities to 
conipctc would bc impaired. No doubt providing advanced senices over an inCUmbcnt 

E d h t h  Corporation Reply COMICNS 13 
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craje[sl arguments for requiring ILECS (0 offer the electronics associated with their 

adr;vlced xwiccs." Information Indutry Technology Council Comments at 9. 

h(C[ WorldCom also argues that i t  should get unbundled access to DSLAMs 

because in rural areas revenue opponuniticr would make deploymen! by MCI WorldCom 

"dikicult tojustify.- MCI WorldCom Commenu at 50.51. This argument is belied by 

the muka fact chst orher CLECs CanjutifY rural deplo)?nmL as evidenced by rheir 

deploying in rural areas. The deployment by rhev CLECS Shows that an eficicnt CLEC 

C ~ J I  opcnte in rural arcas (00. 

X I  WorldCom's argument demonsnates the dangers of unbundling dcwribd by 

Prol'essor Kahn and in the Jorde. Sidak and Tecce Afiiddvit anached 10 USTA's 

Ccmments. In MCI WorldCom's example, a CLEC is free to make a risky investment in 

prviding advanced services in ruraI arcs. but does not view it as likely to be sufikiendy 

pr>lirable. A n  incumbent LEC may weigh Ihc situation differenrly. and decide to invest. 

T7ie CLEC could then claim the right to use the incumbent LEC's invcsmrcnt at TELRIC 

prices. This illustrues nicely the point hat unbundling obligations reduce CLEC 

inctntiver to invest and Uill discourage incumbent bcentiva as well. The example also 

iliuivates how unbundling obligations create regulation rather than compctition. That. L 

wal facilities-bed cornpution chat could have existed in MCI WoddCom's example is 

rr:placed with regulated access to the incumbent LEC's DSLAM. CLECs that have the 

o p p m u i r y  to invest in providing xrviccs ue not impaircd if they choow not to. 

-- 
I-EC's ncnvork would bc mon profitable ifcolloudon were fm or D S L W  grew on 
frees. bur that is hardly the point. 

Be!ISouth Corporation Rep& Commrnrs 14 
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