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PARTICIPANTS:  

BOB E L I A S ,  on b e h a l f  o f  t h e  Commission Staff. 
DANIEL LEE, commission s t a f f .  

B I L L  McNULTY, Commission S t a f f .  
MARLENE STERN, on b e h a l f   o f   t h e  Cornrnissi,on 

JEFFREY A .  STONE, Beggs & Lane,  on b e h a l f   o f  

JIM VICK, G u l f  Power Company. 

PATRICIA  LEE,  Commission S t a f f .  

s t a f f  I 

Gu1 f Power Company. 

STAFF RECOMMENDATION 

I s s u e  1: should  the Cornmi ssion  approve G u l f ' s  
p e t i t i o n   f o r   t h e  Consumptive  Water use Mon i to r i ng  
A c t i v i t y  as a new program  appropr ia te  for   recovery 
th rough   the  ECRC? 
Recommendati  on : Yes I 

I s s u e  2 : should  the Cornmi ss ion  approve G u l f ' s .  
p e t i t i o n   f o r   r e c o v e r y   t h r o u g h   t h e  ECRC o f  the   wet land 
m i  t i q a t i o n  p1 an reaui   red i n  o rder  t o  c o n s t r u c t   t h e  new 
smith u n i t  3 .  plant?:  
Recommendation: No. The Commission  shou 
Gulf's p e t i t i o n   f o r   r e c o v e r y   o f   c o s t s   f o r  
m i t i g a t i o n   t h r o u g h   t h e  ECRC f o r  bo th   l ega  
reasons. 

I d  deny 

1 and p o l i c y  
wet1 and 

I s s u e  3 :  s h o u l d  t h i s   d o c k e t  be closed? 
Recommendation: Y e s .  T h i s  docket should  be  closed 
upon  issuance o f  a consummating order   un less a person 
whose s u b s t a n t i a l   i n t e r e s t s   a r e   a f f e c t e d   b y   t h e  
Cornmi s s i o n ' s   d e c i s i o n  fi 1 es a p r o t e s t   w i t h i n  2 1  days 
o f   t h e   i s s u a n c e  o f  the  proposed  agency  act ion  order.  
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CHAIRMAN DEASON: I t e m  46. 

MR. LEE: Commissioners,  Item 46 i s   s t a f f ' s  

recommendation o f  Gul f Power Company's p e t i  ti on 

f o r  two  p ro jec ts .  On Issue 1, s t a f f  recommends 

approval o f  the  consumptive  water use m o n i t o r i n g  

program f o r  c o s t  recovery  through  the ECRC. On  

I ssue  2 ,  s t a f f  recommends den ia l  o f  t h e  sm i th  

w e t l a n d   m i t i g a t i o n  p'rogram f o r   c o s t   r e c o v e r y  

through t h e  ECRC. 

s t a f f  has a c o r r e c t i o n   t o  make on page 7 o f  

t h e  s t a f f  ana lys i s  The fi rst   paragraph  needs 

t o  be rev ised because t h e  conserva t ion  c o s t  was 

c rea ted   by   s ta tu te  and n o t  by o rde r  as s t a t e d   i n  

t h e  ana lys i s  . T h i s  fi r s t  two  sentences  should 

be rev ised as f o l l o w s :  " o f  t h e  v a r i o u s   c o s t  

recovery  c lauses  assoc iated  wi th  t h e  e l e c t r i c  

i n d u s t r y ,   o n l y  t h e  ECRC and  conservat ion  are 

embodied i n  statute. The o t h e r   s i m i l a r   c l a u s e s ,  

f u e l  and capaci ty ,   were  created by Commi s s i  on 

o rde r .  " 

G u l f  Power rep resen ta t i ves  are here t o  

a rgue  the i  r case and answer ques t ions .  

CHAIRMAN DEASON: Thank  you. M r .  Stone? 

MR. STONE: Thank  you,  Commissioner. 

J e f f r e y  A .  Stone o f  the   l aw  firm Beggs & Lane, 

ACCURATE STENOTYPE REPORTERS, INC. 
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rep resen t i   ng   Gu l f  Power Company. 

~'rn here   today   to   speak  w i t h  regard t o  

I s s u e  2 .  The p e t i t i o n   t h a t   G u l f  has  submit ted 

had two p r o j e c t s ,  and Issue 1 addresses t h e  

f i r s t   p ' r o j e c t ,  and we t a k e  no i s s u e   w i t h   s t a f f ' s  

recommendation  on t h a t   f i r s t   p r o j e c t .   w i t h  

regard t o  t h e  second p r o j e c t ,   t h e   s m i t h   w e t l a n d s  

m i t i g a t i o n   p r o j e c t ,   s t a f f  has recommended t h a t  

you  should  deny ECRC recovery,   and  they s t a t e  

t h a t   i t ' s   f o r   l e g a l  and po l i cy   reasons .  

F i  r s t ,  1 wou ld   po in t   ou t  t o  you t h a t   t h e r e  

i s  no 1 egal  impediment  stated i n t h e  s t a t u t e   - o r  

the  Commiss ion 's   past   orders  that   would  prohi  b i t  

t h e  Cornmi ss ion   f rom a1 1ow-i  ng ECRC recovery o f  

t h e   s m i t h   w e t l a n d s   p r o j e c t .   I n   f a c t ,  if you go 

through  the  s ta f f   recommendat ion,   you will see 

t h a t  each o f  the  requi   rements s e t  f o r t h   i n   t h e  

s t a t u t e  and i n   p a s t  Cornmi ss ion   o rders   have be'en 

met by G u l f ' s   p e t i t i o n  on  the S m i t h  wet lands 

p r o j e c t .   R a t h e r ,   i t ' s  a ques t i on  o f  whether   or  

n o t   t h e  s t a f f  -- t h e   s t a f f ' s  recommendation  asks 

t h e  Cornmi s s i o n   t o   s e t  a new p o l   i c y   w h i c h   w o u l d  

limit ECRC recovery to changes t h a t   a r e  made t o  

e x i s t i n g   p l a n t ,  and t h a t  i s  not what i s  s e t  

f o r t h  i n  t h e   s t a t u t e .  

I 

ACCURATE STENOTYPE REPORTERS, I N C .  
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I n   f a c t ,  if you l o o k   a t   t h e   d e f i n i t i o n  o f  

env i   ronmenta l   compl iance  cos ts   se t   fo r th  i n  

Chapter  366.8255, it is de f - i  ned t o   i n c l u d e  a l l  

cos ts  o r  expenses i n c u r r e d  by an' e l e c t r i c  

u t i l i t y   i n  comply ing   w i th   env i   ronmenta l   laws  o r  

r e g u l a t i o n s ,   i n c l u d i n g   b u t  n o t  1 imi t e d  t o  

i n s e r v i  ce c a p i t a l  i nvestments, i n c l   u d i   n g   t h e  

e l e c t r i c   u t i l i t y ' s   l a s t   a u t h o r i z e d  r a t e  o f  

r e t u r n  on equ i t y   t he reon  , o p e r a t i o n  and 

maintenance  expenses, fuel   procurement c o s t s ,  

purchased power costs,   emission  al lowance c o s t s ,  

and d-i rect  taxes  on,  envi  ronmental  equipment. A s  

you. can see,  nowhere i n  t h a t  d e f i n i t i o n   i s   t h e r e  

any 1 i m i t a t i o n  on it bei  ng t o  e x i   s t i  ng p l a n t   o r  

i s  t he re   any th ing   t ha t   even   men t ions   ex i s t i ng  

p l a n t  or new p l a n t .   I n   f a c t  , you w i  7 1 n o t  f i n d  

those  phrases  contained  anywhere  wi th in the f o u r  

c o r n e r s   o f  t h e  s t a t u t e .  

what s t a f f  has asked  you t o  do i s  t o  i n f e r  

a 1 eg i  s l a t i v e  i nten t   by   go ing   back   t o   t he   one  

quote taken  ou t  o f  the '   remarks   tha t  were spread 

upon t h e  House Journa'l . And t h a t   q u o t e ,  I t h i n k  

i t ' s  i n s t r u c t i v e   t o   h e a r  t h e  ques t i on  t h a t  was 

being asked when t h a t   q u o t e  was u t t e r e d -  The 

q u e s t i o n   t h a t  was being a s k e d  by  Representat ive 

ACCURATE STENOTYPE REPORTERS, INC. 
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Dav is  i s ,  "Is it t h e   i n t e n t   o f   t h i s  amendment 

t h a t   t h e   c o s t   o f  a l a r g e  c a p i t a l  i tern, such as 

an e n t i   r e  power p l a n t ,   c o u l d  be recovered 

th rough   th i s   p rocedure?"  

And Representat ive  Tobi   n 's  remark was, "The 

answer t o   t h a t   i s  no? And then he goes  on w i t h  

t h e  q u o t e   t h a t ' s   c o n t a i n e d   i n   t h e  staff's 

recommendation, "The i n t e n t  i s  n o t  t o  a u t h o r i z e  

r e c o v e r y   t h r o u g h   t h i s   p r o c e d u r e   o f  new power 

p l a n t   c o n s t r u c t i o n  costs The i n t e n t  i s  t o  

a l l ow   recove ry  of m o d i f i c a t i o n s   t o   e x i   s t i  ng 

p l a n t s   i n   o r d e r  t o  b r i n g  them in to   comp l iance  

w i th   the   env i   ronmenta l   s tandards .  I' 

It's i n s t r u c t i v e  t o  h e a r   t h e   f u l l   c o n t e x t  

o f  t h e   q u o t a t i o n .  The i d e a  was moving an e n t i   r e  

p l a n t  i n t o  ECRC, n o t  a component o f  t h e   p l a n t  

Later  on  Representative  Tobin  expanded on t h a t ,  

on h i s   p o s i t i o n  on t h a t ,  and  he s t a t e d ,  "The 

Cornmi s s i  on may e lec t  t o   h o l d  a r a t e  case if it 

deterrni  nes tha t   t he   p roposed   cap i ta l   i nves tmen t  

i s  so . l a r g e   t h a t   i t ' s   m a t e r i a l   t o  t h e  o v e r a l l  

cos ts  and expenses o f   t h e  company. It may a l s o  

make such  act ion i f  it f i n d s   t h a t   t h e   p r i m a r y   o r  

dominant  purpose o f  the   inves tment  i s  n o t  t o  

comply w i th   env i   ronmenta l   s tandards ,   bu t  t o  

ACCURATE STENOTYPE REPORTERS, I N C .  
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gene r a t e  e l  e c t  r i  c i  t y  . " 
I n   t h i s   p a r t i c u l a r ,   i n s t a n c e ,   t h e   s m i t h  

wet1 ands m i  ti g a t i  on p r o j e c t  has a b s o l   u t e l  y 

n o t h i n g   t o  do w i t h   g e n e r a t i n g   e l e c t r i c i t y ,  

excep t   t ha t  it c o r r e c t s   f o r  a fill s i t u a t i o n  

u n d e r   t h e   f o o t p r i n t   o f  t h e  new s m i t h   U n i t  3 .  

Once t h e  smith  wet lands m i  t i g a t i o n   p r o j e c t  has 

been  completed, it w i  11 be serv i   ng  i t s  purpose 

t o  he1 p m i  ti gate  envi  ronmental  impacts i n 

p e r p e t u i t y ,  as i n d i c a t e d   i n   t h e   i n t r o d u c t i o n  t o  

what i s  a t tached a5 E x h i b i t  B t o  our  p e t i  ti on. 

A f t e r  success,  the 130-acre parce l  of l a n d  w i l l  

be preserved i n  pe rpe tu i t y   e i t he ' r   t h rough  a 

conservation  easement,  or if p r e f e r r e d ,  

t r a n s f e r r e d   i n  f e e  t i t l e  t o  FDEP, another  

resource  agency,  or a t h i  r d   p a r t y .  

T h i s   c l e a r l y   i s  an  envi  ronmental 

requ i   remen t   se t   f o r th   by  a pe rm i t .  It i s  

something t h a t  will e s s e n t i a l l y  be i n   s e r v i c e  

we l l   be fo re   t he   comp le t i on  o f  s m i t h   u n i t  3 It 

i s  separate and d i s t i n c t  f r o m  s m i t h   u n i t  3 .  And 

t h e r e   i s   n o t h i n g   i n   t h e   f o u r   c o r n e r s  o f  t h e  

s ta tu te   wh ich  would 1 imi t your   ab i  1 i t y  t o  

approve  recovery o f   t h i s   p r o j e c t   t h r o u g h   t h e  

envi  ronmental  cost,  recovery clause . 

ACCURATE STENOTYPE  REPORTERS, INC. 
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1 have a few more comments I would l i k e  t o  

make about   the s t a f f  recommendation. s t a f f  has 

a l ready   co r rec ted  a r e f e r e n c e   t h a t   s t a t e d   t h a t  

t h e  ECRC was t h e   o n l y  cos t  recovery  c lause 

c rea ted   by   s ta tu te .  As we a l l  know, t h e  

conserva t ion   c lause was also c r e a t e d   i n   t h a t  

regard.  

I t ' s   i n s t r u c t i v e  t o  n o t e   t h a t   c o n s e r v a t i o n  

expenses, j u s t   l i k e  ECRC expenses, and 1 b e l i e v e  

it would be accurate t o  r e f e r  back t o   t h e  

c r e a t i o n   o f  the c a p a c i t y   c l a u s e   b y   o r d e r ,   t h a t  

none o f  those  th ree   c lauses  was -- the  dominant 

purpose was t h e   v o l a t j l i t y  o f  expenses was t h e  

d r i v i n g   f o r c e   b e h i n d   t h e   i m p l e m e n t a t i o n  o f  these 

c o s t  recovery  c lauses  but   ra ther ,   there  were 

o t h e r   p o l i c y  bases f o r  those clauses t o  be 

c rea ted  I 

~n t h e  case o f   c o n s e r v a t i o n ,  it was t o  

i n c e n t   u t i  1 i ti es t o   p r o v i  de conserva t i on  

a c t i v i t i e s  and t o  f u n d   t h o s e   a c t i v i t i e s   b y  

p r o v i d i n g  a mechanism f o r   r e c o v e r y  o f  those 

expenses w i  t hou t  t h e  r e g u l   a t o r y  1 ag associ  a ted  

w i  t h  t r a d i  ti onal  raternaki   ng  t reatment . 
I n  t h e  case o f  t h e   c a p a c i t y  c o s t  recovery 

c lause,   again,  it was t o   t r y  and c r e a t e  a 

ACCURATE STENOTYPE REPORTERS, I N C .  
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mechani sm that  would  encourage u t i  1 i ti e s  t o  

purchase power, purchase  capaci ty . r a t h e r   t h a n  

b u i l d i n g   c a p a c i t y ,  and it p u t  it on a d i f f e r e n t  

recovery  basi  s .  

And 'w i th   rega rd   t o   t he   env i   ronmen ta l   cos t  

recovery  c lause,  the  second one c rea ted   by  

statutes it was not n e c e s s a r i l y   t h e  vol a t i  1 i t y  

o f  envi  ronmental  expenses,  because,  quite 

f r a n k l y ,   t h e y  don't go up  and down. They  s imply 

go up. But  it was p r i m a r i l y  t o  deal w i t h  t h e  

t i m i n g   i s s u e  and t o  d e a l   w i t h   t h e   f a c t   t h a t  

envi ronmental   regulat ions can be  imposed on a 

u t i l  i t y  separate and a p a r t   f r o m   c o n s t r u c t i o n  

dec is ions ,  and they  .have t o  be compl i ed w i t h  

and the  concern  would be t h a t   t h e   r e g u l a t o r y  l a g  

a s s o c i   a t e d   w i t h   t r a d i t i o n a l   r a t e m a k i   n g   t r e a t m e n t  

w o u l d   n o t   p r o v i d e   t h e   u t i l i t y   w i t h   s u f f i c i e n t  

recovery and  would n o t   p r o v i d e  t h e  f i n a n c i a l  

m a r k e t s   w i t h   s u f f i c i e n t   c o n f i d e n c e   t h a t   t h e  

u t i l  i t i e s  would be r e c o v e r i n g   f o r   l a r g e  

envi  ronmental  expendi t u   r e s .  

We submit t o  you that t h e  s m i t h  wet lands 

m i t i g a t i o n   p r o j e c t  i s  a p p r o p r i a t e   f o r  ECRC 

recovery .   There   cer ta in ly  i s  n o t h i n g   i n   t h e  

s t a t u t e   t h a t   p r o h i b i t s  ECRC recovery.  There  i s  

ACCURATE STENOTYPE REPORTERS, INC. 
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a b s o l u t e l y   n o t h i n g   i n   y o u r   p r i o r   o r d e r s   t h a t  

p r o h i b i t s  ECRC recovery.  And t h i s   n o t i o n   t h a t  

you  cannot  determine when ECRC stops and base 

ra tes   beg ins ,  as i m p l i e d   i n   t h e  staff's 

recommendation i s  no t  a bas i  s f o r   d e c i d i  ng 

aga ins t  a l l o w i n g   r e c o v e r y   f o r   t h i s   p r o j e c t .  

Once agai   n,   Representat ive  Tobi  n : "The 

Cornmi s s i o n  may e l e c t  to ho ld  a r a t e  case if it 

determines   tha t   the   p roposed  cap i ta l  i nvestment 

i s  s o  l a r g e   t h a t  i t ' s  m a t e r i a l   t o   t h e   o v e r a l l  

cos ts  and  expenses of t h e  company."  The $ 1 . 2  

m i l l i o n  we 've   p ro jec ted  f o r  the   smi th   wet lands  

m i  t i g a t i o n   p r o j e c t   i s  no so 1 arge i n compari  son 

t o   t h e   o v e r a l l  costs o f  t h e   u t i 1  i t y  t h a t  it 

would j u s t i f y   t h e  Cornmi s s i  on imp7 ementi  ng a r a t e  

case a t   t h i s   t i m e   t o  seek  recovery o f   t h a t  

p r o j e c t .  

Goi  ng  on, "It may a l s o  make such  ac t ion  if 

it f i n d s  t h a t  t h e   p r i m a r y  o r  dominant  purpose o f  

the  investment  i s   n o t  t o '  comply w i t h  

environmental   standards,   but  t o  generate 

e l e c t r i c i t y .   c l e a r l y ,   i n   t h e   s m i t h   w e t l a n d s  

m i t i g a t i o n   p r o j e c t ,  it i s   t o  comply w i t h  an 

envi  ronmental  standard,  and  that i s   t o   r e p l a c e  

we t lands   t ha t  had t o  be f i l l e d  i n  o r d e r   t o  

ACCURATE STENOTYPE REPORTERS, INC. 
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prov ide  a f o o t p r i n t   f o r   t h e  new u n i t   t h a t ' s  

be ing  const ructed.  It i s  n o t  t h e  primary 

purpose o f  t h i s  wet lands m i  t i g a t i o n   p r o j e c t   t o  

.generate e7 e c t r i  ci t y  . 
COMMISSIONER JABER: How d i d  -- DEP i s s u e d  

an o rde r  t o  Gu1.f r e q u i   r i n g  you a l l  t o  make t h e  

update  dur ing  the new c o n s t r u c t i o n ?  HOW d i d  you 

g e t  r e q u i  red by DEP t o  do t h i s ?  

MR. STONE: I t ' s  a -  combi n a t i o n  o f  FDEP and 

t h e  Corps o f  Engineers, i s  m y  unders tand ing .  

And M r .  v i c k  i s  here.  He's our  Manager of 

Envi  ronmental   Af fa i rs,   and he can shed some more 

l i g h t  on t h a t  pe rm i t t i ng   requ i   remen t  if: that's 

n o t   s u f f i  c i  en t .  

MR. V I C K :  H i .  I ' m  J i m  v i c k  w i t h  G u l f  

Power Company. The r e q u i  rement t o  do t h e  s m i t h  

wetlands m i  t i g a t i o n   p r o j e c t  came f rom t h e  

c e r t i f i c a t i o n   o r d e r   t h a t  was i ssued   by  DEP i n  

t h e  s i t e  c e r t i f i c a t i o n   p r o c e s s   f o r  smith 3 .  AS 

p a r t  o f   t h a t ,   t h e   d r e d g e  and fi 11 perm i t s   f rom 

both   the   F lo r ida   Depar tment   o f   Env i ronmenta l  

P r o t e c t i o n  a n d  t h e  corps o f  Engineers bo th  

r e q u i  red  t h i  s m i  ti g a t i  on p l  an. 

CHAIRMAN DEASON: It was p a r t  o f  you 

r e c e i v i n g   a p p r o v a l   f o r   t h e   s i t e  o f  t h e  new 

ACCURATE STENOTYPE REPORTERS, I N C .  
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p l  a n t ;   c o r r e c t ?  

MR. V I C K :  T h a t ' s  c o r r e c t ,  Commissioner. 

COMMISSIONER JABER: S t a f f  makes t h e  

p o i n t ,  ' Mr. Stone,  i n   t h e i  r recommendation t h a t  

t o  open t h i s  door f o r   t h i s   k i n d   o f   e n v i   r o n m e n t a l  

c o s t   a s s o c i a t e d   w i t h  a new p l a n t   c o u l d   c r e a t e  a 

p o l i c y   o f   f l o w i n g   t h r o u g h   l a r g e   i n v e s t m e n t s  

th rough  the  ECRC, which, o f  course, i s   n o t  what 

t h e  clause was designed t o  do. A re   t he re  any 

o ther   env i   ronmenta l   cos ts   assoc ia ted   w i th   the  

new p l a n t   t h a t  you' r e  t r y i n g   r e c o v e r   t h r o u g h  t h e  

clause? 

MR. STONE: There  are none c o n t a i n e d   w i t h i n  

t h i s   p e t i t i o n .  we have r e c e n t l y  fi 1 ed ou r  

p e t i t i o n  f o r  p r o j e c t e d  c o s t s  i n  2000. There i s  

a p r o j e c t  where we' r e   r e t r o f i  tti ng some 

equipment   onto  smi th   Uni t  1 t h a t  i s  an e x p l i c i t  

r equ i   remen t   o f   t he   sm i th  U n i t  3 p e r m i t ,   b u t  it 

i s  a -- and 1 know t h e  acronym, b u t  I c a n ' t  

remember what the  words  stand f o r ,  b u t  GNOCIS,  

G-N-0 -C- I -S .  It has  something t o  do w i t h  NOx 

emissions, and i t ' s  --  t h e r e ' s  more detail on 

t h a t   i n   t h e   p e t i t i o n   t h a t  we fi 1 ed a t  t h e  end o f  

l a s t  week. But  t h a t  i s  a r e t r o f i t   t o   s m i t h   U n i t  

1. It i s  not i n v o l v i n g   s m i t h   U n i t  3 ,  and it 
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will be i n   s e r v i c e   b e f o r e   s m i t h   u n i t  3 goes i n t o  

s e r v i  ce .  

But   t he   on l y   o the r   env i   ronmen ta l   p ro jec ts  

t h a t  we have  sought -- those a r e  t h e  on ly  t w o  

p r o j e c t s   t h a t  we have sought  recovery  through 

t h e  ECRC t h a t   . a r e  i n  any way r e l a t e d   t o   s m i t h  

U n i t  3 t h a t  I ' m  aware o f .  

The only   o ther   env i   ronmenta l   expendi ture 

t h a t  I can t h i n k   o f   t h a t   m i g h t  be   appropr ia te  

f o r  t h e  ECRC o r  we might  seek f u t u r e   r e c o v e r y  

th rough  the  ECRC ra ther   than  th rough base r a t e s  

may be the   con t inuous   emiss ion   mon i to rs   fo r  

smi th  3 .  And the  reason f o r  t h a t   w o u l d  be t h a t  

it would t i e  t h o s e   t o   t h e   o t h e r  CEMS t h a t  a re  

w i t h   a l l   t h e   u n i t s  and p u t  them on a common 

bas is .  ~ ' rn n o t  -- I d o n ' t  want t o  p rec lude 

that, b u t  that's j u s t  based on  what I know a t  

t h i s   p o i   n t .  

CHAIRMAN DEASON: M r .  Stone, if t h e  

Commission  approves staff's recommendation, 

you' r e  c e r t a i n l y   f r e e  t o  c a p i t a l i z e   t h o s e  

expendi tures  as p a r t  o f  t h e   o v e r a l l  cost  o f  

Smith 3 and i n c l u d e  it i n  your  rate  base and 

receive  recovery i n  t h a t  manner; c o r r e c t ?  

MR. STONE: I'm n o t  an e x p e r t   i n  

ACCURATE STENOTYPE REPORTERS, I N C .  
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account ing,  and I c e r t a i n l y  would  defer t o  your  

e x p e r t i s e   i n   t h a t   r e g a r d ,   b u t  1 t h i n k   t h a t   w o u l d  

be t h e  case. 

One d i s t i n c t i o n  1 would  draw i s   t h a t  t h e  

smith p r o j e c t   i s   p . r o b a b l y   g o i n g  t o  be i t s  own -- 

I d o n ' t  know if you  can r e t i  re l a n d ,   b u t   i t ' s  

n o t  going t o  b e  t i e d  t o  t h e  p l a n t  -in terms o f  

r e t i  rement  codes o r  any th ing  o f  t h a t   s o r t .  It's 

going t o  end up being i t s  own p r o j e c t  i n  t h e  

proper ty   records .  It will have a unique l i f e   i n  

t h a t  regard 

And as you noted i n   t h e  -- o r  as I noted i n  

t h e   q u o t a t i o n   f r o m   t h e   i n t r o d u c t i o n   t o   E x h i b i t  B 

o f  o u r   p e t i t i o n ,   t h e r e   i s  t h e  p o t e n t i a l  t h a t  t h e  

wetlands may be conveyed t o  an environmental  

agency i n  o r d e r   t o   h e l p   p r e s e r v e  them i n  

p e r p e t u i t y .  

so we 1 ook a t  t h e  we t lands   p ro jec t  as be i  ng 

separate and d i s t i nc t   f rom  the   mechan ics  o f  t h e  

p ro jec t ,   wh ich  w i l l  have a f i n i t e   l i f e  and be 

deprec iated.  The c a p i   t a l  i z a t i  on o f  these 

expendi tures and recovery  through base r a t e s ,  I 

mean, c e r t a i n l y  if we don ' t   recove r  t h e m  th rough 

t h e  ECRC, then we w i  11 be  1ooki  ng t o  our  base 

r a t e s   t o   r e c o v e r  them. 

ACCURATE STENOTYPE REPORTERS, I N C .  
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But 1: t h i n k  i t ' s  i n s t r u c t i v e   a g a i n  -- and I 

hate  t o  b e l a b o r   t h e   p o i n t ,  b u t  Representa t ive  

Tob i   n 's  comments were t a l  king  about  you  would 

h o l d  a r a t e  case if you  deterrni ned t h e  magnitude 

o f  these  do l la rs   were  so g r e a t   t h a t  it would  be 

approp r ia te  or that   the  dominant   purpose was t o  

g e n e r a t e   e l e c t r i c i t y   r a t h e r   t h a n   c o m p l y i n g   w i t h  

envi  ronmental  requi  rements. 

when I read t h a t  and I read t h a t  i n  

con junc t i on  w i th  t h e  s t a t u t e ,   w h i c h  has no 

1 i m i t a t i o n  on e x i s t i n g   p l a n t   v e r s u s  new p l a n t ,  

it seems t o  me to convey an i n t e n t   t h a t   t h e  

u t i l i t i e s  were t o  be made whole  and  not be 

sub jec t  t o  t h e  r e g u l a t o r y  lag a s s o c i a t e d   w i t h  

t r a d i  ti onal ratemak-i ng t rea tment  . I n  Eu l  f ' s 

case., there  cannot be a base ra te   ad jus tmen t  

u n t i l   t h e   d a t e   t h a t   s m i t h  U n i t  3 goes i n t o  

se rv i ce ,  and y e t  the smith w e t 1  ands p r o j e c t  w i  11 

be i n   s e r v i c e   w e l l   b e f o r e   t h a t   d a t e .  

CHAIRMAN DEASON: okay. F u r t h e r   q u e s t i o n s ,  

Cornmi s s i  oners? 

COMMISSIONER JABER: I have a q u e s t i o n  f o r  

s t a f f .  

COMMISSIONER JACOBS: I have a b r i e f  

ques t ion .  rf we f o l l o w   y o u r   l o g i c ,  we would 

ACCURATE STENOTYPE REPORTERS, I N C .  
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have mu1 ti p l  e ra te   impacts  f r o m  t h e   S m i t h   p l a n t  

over  t ime.  That seems t o   c o u n t e r   e x a c t l y   w h a t  

-- fi r s t  o f  a l l ,  what ratemaking i s  supposed t o  

do,  but  second o f  a1 1 , what t h e  clauses  were 

a t tempt i  ng to avoid,  and t h a t  i s  a v o l a t j  1 e ,  

fl u c t u a t i  ng r a t e  impact  from  events And as 

s ta f f   a rgues ,   those  events  were  i n t e n d e d   t o  be 

unplanned  events, no t  an event such a5 a p l a n t .  

But how do  you d e a l   w i t h   t h a t   f r o m  a p o l i c y  

perspect ive? 

MR. STONE: F i  r s t  o f  a1 1 , I wou1 d p o i n t   o u t  . 

t h a t  t h e  magnitude of t h i s  p r o j e c t  compared t o  

t h e  overa l l   expend i tu res  f o r  t h e  p l a n t  -- I may 

have  misquoted when I s a i d  $1.2  m i  11 i o n  on t h i  s 

p a r t i  cu'lar p r o j e c t  But -- i t ' s  d o s e  to. $ 1 . 3  

m i l l i o n .   B u t  compared t o  -- I b e l i e v e   t h e  

l a t e s t   e s t i m a t e  on t h e  ' p l a n t s  a r e  $225 m i  11 i o n .  

SO you can see t h i s   c a p i t a l   c o s t  compared t o  t h e  

o v e r a l l   c o s t  o f  t h e  p l a n t   i s   v e r y  mal 1 

o b v i o u s l y ,   i t ' s   v e r y  small compared t o  our 

o v e r a l l   c a p i t a l  -investment as a company. 

B u t   t h e   f a c t   o f   t h e   m a t t e r  i s ,  t h i s   i s  an 

envi  ronmental compl -i ance a c t i  v i  t y  . There  can  be 

no rea l   ques t ion   about  t h a t .  I d o n ' t   t h i n k  

s t a f f  contends t h a t  i t ' s   n o t  an environmental  
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compl i ance a c t i  v i  t y  . 
Thei r argumenr about open ing   the   door ,  I 

don't t h i n k  you need to draw t h e  l i n e   t o  

p r o h i b i t   t h i s   p r o j e c t   o u t   o f   c o n c e r n   a b o u t  

opening t h a t  door. You have t h e  o p p o r t u n i t y   t o  

examine  each p r o j e c t  on a case-by-case  basis,  as 

t h e  s t a f f  has i n d i c a t e d .  

what I submit t o  you i s   t h a t   t h i s  

p a r t i   c u l   a r   p r o j e c t  , g iven i t s  magni tude ,   g i ven  

when it goes i n t o   s e r v i c e ,   g i v e n  t h a t  i t ' s  

separate and d i s t i n c t   f r o m   t h e   p l a n t   i t s e l f ,  I 

t h i n k  it i s   a p p r o p r i a t e  f o r  recovery,  and we 

t h i n k  it meets w i t h   t h e  t e s t  o f   t h e   s t a t u t e .  

w i t h   r e g a r d   t o  mu1 ti p l  e r a t e   i m p a c t s ,  r 
d o n ' t   t h i n k  it was e v e r   t h e   i n t e n t   t o   b u n d l e  

i m p a c t s   i n t o   d i s c r e t e   p o r t i o n s .  ~n f a c t ,  t o   t h e  

con t ra ry ,  I t h i n k  t h e   p o i n t  o f  t h e  env i ronmenta l  

cost   recovery  c lause was t o  smooth t r a n s i t i o n s  

and ra tes ,  and t h i s  will g i v e  you t h a t  

oppor tun i t y .  As smal l  as it i s ,  it will s t i l l  

be something t h a t ' s  mov-i ng i n  and  more g e n t l y  

moving towards t h e  r a t e  i m p a c t   o f   t h i s  un l i t ,  as 

it should be, s i n c e  t h e  wet lands m i  t i g a t i o n  

p r o j e c t   i t s e l f  w i l l  be i n   s e r v i c e  b e f o r e  t h e  

p l a n t  i s p r o v i  d i  ng el e c t r i   c i  ty . 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3  

14  

1 5  

1 6  

1 7  

1 8  

19 

2 0  

2 1  

22 

23  

24 

2 5  

I '  

COMMISSIONER JABER: S t a f f ,  it was m y  

unders tand ing   tha t   the   purpose o f  the   c lause ,  

t h a t  cl u s e  i n   p a r t i c u l a r ,  was t o  encourage 

companies t o  comply w i t h  a1 1 envi  ronmental 

r e g u l a t i o n s ,  and t h a t ' s   t h e   s t a t e d   p u r p o s e   o f  

that   c lause.   would you a g r e e   w i t h   t h a t ?  

MS. STERN: 1 t h i n k   t h e r e ' s   v e r y   l i t t l e  

l e g i s l a t i v e   h i   s t o r y  on t h i s   c l a u s e  . what   the 

I t h i n k   y o u ' v e  probably heard it a1 1 now between 

t h e  recommendation and what G u l f  Power s a i d  I 

d o n ' t   t h i n k   t h e r e ' s  a c lea r   s ta temen t  of t h e  

i n t e n t  i n  t h e   t e x t   o f   t h e   s t a t u t e   i t s e l f .  And 1 

t h i n k  w e ' r e  -- 

COMMISSIONER JABER: B u t   t h a t ' s  a 

commonsense purpose, I t h i n k ,   o f   t h e   c l a u s e .  

The purpose o f   t he   c lause ,   t hough ,  i s   n o t   t o  

encourage compl i ance w j  t h  envi  ronmental 

r e g u l a t i o n s   j u s t   f o r   p l a n t   t h a t   a l r e a d y   e x i s t s .  

I mean,. t h e  s t a t u t e  i s  s i l e n t   w i t h  respect  t o  

new c o n s t r u c t i o n ;   r i g h t ?  

M S .  STERN: Y e s ,  it i s .  

COMMISSIONER JABER.: A1 1 r i g h t .  Have we 

ever a! lowed t h i s   k i n d   o f   r e c o v e r y   t h r o u g h  the 

clause? 

MS.  STERN: Not t o  m y  knowledge. 
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cou ld  I a l s o   c l a r i f y  one t h i n g   a b o u t  t h e  

i n t e n t ?  I t h i n k  . t h e  i n t e n t   d e a l s  m o s t l y  w i t h  

economi c e f f e c t s  of   env i   ronmenta l  compl i ance  on 

p l a n t s .  That's m y  f e e l i n g  a f t e r  numerous 

conversa t ions   w i th   the   peop le  who have  been 

involved i n  work ing on these  dockets  and read-i ng 

t h e   l e g i s l a t i v e   h i s t o r y ,  n o t  s o  much as actual 

envi   ronmenta l   compl iance,   but   the  costs  of 

envi  ronmental  compliance  and  the effects, t h e  

economic effects t h a t  has on a utility. SO 

maybe a secondary t h i n g   i s   e n v i r o n m e n t a l  

cornpl iance,  b u t  1 t h i n k  it ' s really an economi c 

-- i t ' s  1 i ke  .an  economic k i n d   o f   i n t e n t  t o  he1 p 

u t i 1  i t i e s  cope wi th  t h e  p r o 1   i f e r a t i o n  and 

constant1 y changi  ng  envi  ronmental  requi  rements 

COMMISSIONER JABER: And t h a t ' s  t h e  same 

e v a l u a t i o n  that we would do if we denied t h e i  r 

request  today and a l lowed them t o  come back and 

t r y  to i n c l u d e   t h i s  i n  base r a t e s  we' r e  s t i  11 

going t o  be l o o k i n g  a t  t h e  economic e f f e c t ;  

r i g h t ?  what is it we would do i n  a case  where 

they come i n  and t r y  t o  seek the same c o s t  

through base r a t e s   t h a t  w e ' r e  n o t   d o i n g  now? 

M S .  STERN: I ' m  no t   sure .  

MR. LEE: Okay. I t h i n k   t h i s   i s s u e   h e r e   i s  
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t h e   a p p r o p r i   a t e  mechani sm c o s t  recovery 

mechanism,  and we j u s t  -- i n   t h i s  case, we 

b e l i e v e  ECRC i s   n o t  t h e  appropr iate  mechani  srn 

f o r  t h a t .  

COMMISSIONER JABER: Mr. El ias ,   can  you -- 

MR. E L I A S :  M s  I Lee i s probab ly  more 

a p p r o p r i a t e   t o  -- 

MS. LEE: Cornmi ss ioners ,  we would be 

l o o k i n g  a t  t h i s   p r o j e c t ,  t h e  prudence of it. We 

would   be   look ing   a t   the  expenses i n   t h e   o v e r a l l  

r a t e  o f  r e t u r n  con tex t ,  where t h e y '   r e   e a r n i n g  

and how these  expenses r o l l   i n t o   t h a t ,  what   the 

e f f e c t  i s  on t h e i  r earn ings.  I n   t h e   r a t e  base 

c o n t e x t ,   t h a t ' s  where we would  be. 

COMMISSIONER JABER: A l l  r i g h t .  

MS. STERN: Could I j u s t   c l a r i f y  one 

t h i n g ?  

COMMISSIONER JABER: Sure. 

MS. STERN: About   the   in ten t   and -- through 

the   c lause,  you can  recover   your   cos ts   fas te r .  

YOU know, i t ' s   t h e r e  so t h e   u t i l i t i e s  don't have 

t h e   l a g   i n   r e c o v e r y  tha t  you  have w i t h   t h e  base 

r a t e  case. 

COMMISSIONER JABER: And w i t h   r e s p e c t   t o  

earnings,  though,  then i s  t h e r e  a t r u e - u p   f o r  
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costs recovered  through  the  c lause? 

MS. LEE: There i s  a t rue-up .  My 

understanding i s  that e v e r y   s i x  months t h e y  f i l e  

a p r o j e c t i o n ,  and t h e n   t h e y   f i l e  a t r u e - u p   f o r  

t h e  clause as we1 1 . 
MR. ELIAS: I want t o  address one i s s u e ,  

and t h a t  I s  t h i s   q u e s t i o n  o f  r e g u l a t o r y  1 ag. 

T h i s   p l a n t   i s   n o t   s c h e d u l e d  . t o  come on 1 i ne 

until sometime i n   t h e   f u t u r e .  If G u l f  f e l t  t h a t  

af te r  t h i s   p l a n t  was comi ng on 1 i ne it would  be 

e a r n i n g   o u t s i d e   o f   i t s   a u t h o r i z e d   r a n g e ,   s u b j e c t  

t o   t h e  agreements t h a t   t h e y  made i n  p l a c e   w i t h  

o t h e r   p a r t i e s   t h a t   c a p  and. f r e e z e   t h e i  r base . 

r a tes ,  they cou ld  fi 1 e a rate  case  based  on a 

p r o j e c t e d   t e s t   y e a r  and have a mechanism t o  see 

t h a t  those c0st .s  were  f u l l y   r e c o v e r e d  I 

COMMISSIONER JABER: A l l  r i g h t .  From a 

legal s tandpo in t ,  Bob, t h e r e  i s  no l e g a l  

p r o h i b i t i o n   a g a i n s t   o u r  a1 l o w i  ng t h e i  r reques t  

t o  be handled  through t h e  clause.  

MR. ELIAS: No, not   un less  you go beyond 

t h e   p l a i n  1 anguage  and l ook  a t  what we b e l   i e v e  

t o  be t h e  1 e g i  s l a t i v e  i n t e n t .  

COMMISSIONER JABER: A11 r i g h t .   B u t  

M r .  S tone gave us t h e  full p i c t u r e  of t h e  

ACCURATE STENOTYPE  REPORTERS,   INC.  
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ques t i on  and  answer- t o   Represen ta t i ve   Tob in ,  

And you  would  agree -- would  you  agree  that  t h a t  

was t h e   c i  rcumstances  upon  whi  ch  Representative 

Tobi  n answered t h a t   q u e s t i o n ?  

MR. E L I A S :  Yeah. I d o n ' t  draw t h e  same 

conc lus ion  f rorn t h e   c o l l o q u y   t h a t  was r e l a t e d ,  

t h a t  it was -- t h a t   t h e   i n t e n t  was t h a t  

envi  ronmental  programs assoc ia ted  w i t h  new p l a n t  

c o n s t r u c t i o n  were  app rop r ia te l y   recove red  

th rough  the  clause.  I d o n ' t  draw t h e  same 

concl  u s i  on. 

COMMISSIONER JABER: I d o n ' t   t h i n k   t h a t ' s  

what he sa id .  If I unders tood  the   ques t ion  

c o r r e c t l y ,   t h e   q u e s t i o n  f rorn one r e p r e s e n t a t i v e  

t o  another was, "Are  you tryi ng t o  a1 l o w   t h e  

complete  cost  o f  c o n s t r u c t i o n  o f  a e n t i  r e  p l a n t  

through t h e  clause?"  That was t h e   q u e s t i o n .  

See,  s t a f f  has only   g iven  us  the  response.  We 

d i d n ' t  have the   ques t i on .  

MS.  STERN: W e l l ,  because we d o n ' t  

i n t e r p r e t   t h e   q u e s t i o n   t h e  same way as G u l f  

Power does . okay. "Is it t h e   i n t e n t  o f  t h i s  

amendment t h a t  t h e  c o s t  o f  a l a r g e   c a p i t a l  i t e m ,  

such as an e n t i  r e  power p l a n t ,   c o u l d  be 

recovered  th rough  th is   p rocedure?"  well, we 
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t h i n k  they '  r e   n o t  -- t h e y '  r e  i n  t h e   p r o c e s s   o f  

b u i l d i n g  a new power p l a n t ,  and if t h e y ' r e  -- 

w e l l ,   t h e y ' r e   c o m i n g   i n  now f o r   t h i s  one t h i n g ,  

b u t  -- you know, t h e  f a c t  t h a t  maybe an e n t i r e  

new power p l a n t   i s   n o t   i n t e n d e d  means t h a t  a 

p a r t  of a new power p l a n t   i s   n o t   i n t e n d e d  I 

That s how we' r e   l o o k i n g   a t  it, because  once you 

s t a r t  a p a r t  o f  a new power p l a n t ,  you 

i n e v i t a b l y  have t o   b u i l d   t h e   o t h e r   p a r t s .  so 

t h a t ' s  how w e ' r e   i n t e r p r e t i n g  it. 

COMMISSIONER JABER: Ms. Stern ,  I d o n ' t  

understand your p o i   n t  I The Company i s o n l y  

seek ing   t o   recove r  t h e  c o s t   a s s o c i a t e d   w i t h  DEP 

t e l l i n g  them t h a t   t h e y  need t o  comply w i t h  an 

environmental  aspect o f   c o n s t r u c t i n g  t h e  new 

p l a n t .  T h e i r  p o i n t   i s ,   t h e   s t a t u t e  does n o t  

prohi  b i t  them f r o m   s e e k i n g   t h a t   c o s t   t h r o u g h  

clause. And what  you a17 a r e   t e l l i n g  me i s  

t h e r e ' s  no l e g a l   p r o h i b i t i a n   a g a i n s t   w h a t  . 

the  

t h e y ' v e   t r i e d  t o  do. NOW, there  migh t  be some 

p o l i c y   c o n s i d e r a t i o n s ;   i s   t h a t   c o r r e c t ?  

MS.  STERN: Yes, t h a t ' s  what we're t e l l i n g  

you. And if you l o o k  t o   t h e   o t h e r   p a r t   o f  

chapter  366 where it says t h a t   t h e  e n t i  r e  

chapter i s   t o  be l i b e r a l l y   c o n s t r u e d  -- 
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COMMISSIONER  JABER: That  works to t h e i r  

f a v o r ,   d o e s n ' t  it? That works t o   G u l f ' s  favor.  

MS. STERN: No, I t h i n k  it works -- I 

thought  it worked -- 1 t h i n k  it works i n  our  

favor ,  because t h a t ' s  what  al lows  us t o  l o o k  a t  

t h e   l e g i s l a t i v e   i n t e n t .  And o u r   i n t e r p r e t a t i o n  

of t h e   l e g i s l a t i v e   i n t e n t  i s  t h a t   p r o j e c t s  such 

as t h i s  a re  n o t   i n t e n d e d   t o  be covered, passed 

th rough  the  c7 ause. 

COMMISSIONER  JABER: D i  d t h e  1 e g i  SI a t i v e  

i n t e n t   g e t   i n c o r p o r a t e d   i n t o   t h e   s t a t u t e ?  

. MS I STERN:  No, it d i d   n o t .  

CHAIRMAN DEASON: Commissioners, I t h i n k  

i t ' s   c l e a r   t h a t   t h i s   i s  a m a t t e r   o f   d i s c r e t i o n  

a 

don ' t 

we 

fo r   t he   ~o rn rn i ss ion .  I d o n ' t   t h i n k   t h e r e ' s  

l e g a l   p r o h i b i t i o n   t h a t   s a y s  we  c a n ' t ,   o r  I 

t h i n k   t h e r e ' s  a l e g a l  ob1 i g a t i o n   t h a t   s a y s  

must. SO I t h i n k  it b o i l s  down t o  a ques t  

w h a t  makes t h e  b e s t  p o l i c y .  

I t h i n k  i t ' s  c l e a r  t o  understand t h a t  

i o n  o f  

w e '  re 

no t  denying  recovery.  It's j u s t  a q u e s t i o n  o f  

how we ' re  t o  a l low  recovery  if it i s   u l t i m a t e l y  

d e t e r m i n e d   t h a t   t h i s  i s  a p ruden t   ac t .  

I t h i n k   i t ' s   i m p o r t a n t   t h a t  w e  be  a b l e  t o  

i d e n t i f y   t h e  c o s t  o f  new p l a n t s   p a r t i c u l a r l y  i n  
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t h e  envi ronment  which we f o r e s e e  i n   t h e   f u t u r e .  

1 see t h i s  as a c o s t  o f  t h e   p l a n t .   ~ u s t   l i k e  

t h e   c o n c r e t e   f o u n d a t i o n ,   o r   t h e   n u t s  and b o l t s ,  

o r   w h a t e v e r   e l s e ,   t h i s   i s  r e q u i  red  t o  b u i   I d   t h i s  

new p l a n t ,  and it should be p a r t  o f  t h e   c o s t  . o f  

t h e  new p l a n t .  

And it i s  a c o s t  o f  provi  d i  ng e l e c t r i  c i  t y 9  

because if they  d i d  not  comply w i t h  t h i  s 

requ i  rem,ent the p lan t   wou ld  n o t  be b u i  1 t and 

they   wou ld   no t  be  ab1 e t o   p r o v i d e   e l   e c t r i   c i t y .  

I t h i n k  it i s  c o n t r a s t e d   t o   t h e   s i t u a t i o n  where 

you  have  an e x i s t i n g   p l a n t  and envi  ronmental 

requirements  change  and i , t ' s  a m a t t e r   o f  

r e t r o f i t t i n g .   T h i s   i s  new p l a n t  and new 

c a p a c i t y  Requi r i  ng t h i  s w e t 7  ands m i  ti g a t i  on i s 

j u s t  as much a c o s t  o f  'generat ing  power.   f rom 

t h a t   p l a n t  as t h e   c o s t  of t h e   b o i l e r   o r   t h e  

t u r b i n e  o r  a n y t h i n g   e l s e .   I t ' s   r e q u i  red If it 

were  not,  it would  not  be p a r t  o f  t h e   p l a n t  I 

And t h e r e   a r e  so many t h i n g s   t h a t   c o u l d  go 

i n t o   t h e   c o n s t r u c t i o n   o f  new p l a n t   t h a t   c o u l d  be 

1 abeled envi ronmental I d o n ' t   t h i n k   t h i s   p l a n t  

i s  g o i n g   t o  have  smokestacks,  but i n   o t h e r  

p7ants  you  have  smokestacks.  Perhaps they t h i n k  

a smokestack 1 5 0  f e e t  tall i s  enough. Maybe t h e  
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envi  ronmental  review  says "NO, it' s g o t  t o  b e  

h i g h e r   t h a n   t h a t .  '' w e l l ,  do you say, " W e l l ,   t h e  

incrementa l  cost o f   t h e  new smokestack, we' re  

g o i n g   t o  have t o   e s t i m a t e  how much t h a t  i s ,  and 

w e ' r e   g o i n g   t o   f l o w   t h a t   t h r o u g h  t h e  c lause as 

opposed t o  just b u i l d i n g  the p l a n t   w i t h  t h e  

smokestack  height  that   the  environmental  

regulators   say"? 

NOW, t h a t ' s   j u s t  an examp7 e .  It may not   be  

a good example. B u t  t h e r e  a r e  probably  hundreds 

o f  t h i  ngs t h a t  go i nto t h e   c o n s t r u c t i o n  of new 

power p l a n t s   t h a t   m u s t  meet  environmental  

r e g u l a t i o n s  It would  be a nightmare t o  t r y  t o  

segregate   every th ing   ou t  f rorn t h e   c o n s t r u c t i o n  

o f  a new p l a n t  and  say t h i s   i s   e n v i   r o n m e n t a l  and 

t h i s   i s   n o t .  

I t h i n k   i t ' s   i m p o r t a n t   t h a t  we have t h e  

c o s t  o f  t h i s  new p l a n t ,   p a r t i c u l a r l y  when we 

review it f o r  prudency  purposes. The c o s t   o f  

the  wet lands mi t i g a t i o n   s h o u l d   b e  a p a r t  o f  t h e  

cost o f   t h i s  new p l a n t ,  and we need t o   r e v i e w  

t h a t .  It may be t h a t  t h i s  was n o t  a good s i t e .  

And I ' m  n o t   s a y i n g   t h a t ,  bu t  maybe t h e r e  was 

a n o t h e r   s i t e  where there  would  not  have  had t o  

have  been  wetlands m i  t i g a t i o n ,  and we need t o  be 
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a b l e  to see what those c o s t s  a r e .  

SO I t h i n k  f rom a p o l i c y   s t a n d p o i n t   t h a t  we 

need t o  adopt staff's recommendation. 

COMMISSIONER JABER: R i g h t .  Chai rman 

Deason, I am c o m p l e t e l y   c o m f o r t a b l e   w i t h   t h a t ,  

b u t  t h a t ' s  why I s t ressed  the   d i f fe rence  be tween 

t h e  legal concerns and t h e   p o l i c y   c o n c e r n s .  I 

can move s t a f f ,   w i t h   t h e   u n d e r s t a n d i n g   t h a t  -- 

t h e   c i t e s   t o   t h e   l e g i   s l a t - i v e   i n t e n t  and  what t h e  

s t a t u t e  says o r   doesn ' t   say ,  -if t h a t ' s   d e l e t e d  

and i t ' s   c l e a r   t h a t  we' r e  making  our   dec is ion 

based on p o l i c y ,  ~ ' m  comp le te l y   comfo r tab le   w i th  

t h a t .  

It has been m y  exper ience when we leave  

language l i k e  t h i s  and it d o e s n ' t   g i v e  a 

c o m p l e t e   p i c t u r e   t h a t   p a r t i e s  will come back  and 

c i t e  t o  orders as if we' r e   s e t t i  ng some s o r t   o f  

precedent.  

so 1 t h i n k   t h a t   w i t h   t h o s e   c l a r i f i c a t i o n s  

and w i t h  what Ms. Lee s a i d  i n c o r p o r a t e d   i n t o   t h e  

o r d e r ,  I can move s t a f f  

CHAIRMAN DEASON: We have a mot ion.  Is 

t h e r e  a second? 

COMMISSIONER JACOBS: I: will second t h a t .  

If T may add b r i e f l y ,  I t h i n k   t h i s  i , s  an 
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j n t e r e s t i  ng c a l l ,  because  there  are sume publ  i c 

po l i cy   i ssues   he re  t h a t  a r e  somewhat 

a t t r a c t i v e .   H e r e ' s  an i d e a  where we th roughout  

t h i s   s t a t e   . a r e  i n  a v e r y   c r i t i c a l   s t a t u s  i n  

terms o f   w a t e r ,  and h e r e ' s  an e f f o r t   b y   t h e  

l o c a l  agency t h a t   d e a l s   w i t h   w a t e r  i ssues to. 

br ing   abou t  some g r e a t e r  management of water  

resources . 
so 7: d o n ' t  -- 1 agree  w i th  staff's 

recommendation, b u t . 1  know t h a t   w e ' v e   l o o k e d   a t  

i ssues  where there  have been o v e r a l l   p u b l  i c  

po l  i cy benef i t s  from envi  ronmental i mprovements 

t o  p l a n t s .   I n   r e c e n t   h i   s t o r y  we've seen a 

scrubber p u t  onto a p l a n t ,  and we've  seen  other 

i ssues  come up. 

I ' m  o f  t h e   o p i n i o n  t h a t  t h i s   i s  a v e r y  

impor tan t  matter. How u t i l i t y   p l a n t s   ' d e a l   w i t h  

water   issues I t h i n k   i s   p r o b a b l y  an i s s u e  t h a t  

we c o u l d   l o o k   a t  and make some d e c i s i o n s  as t o  

how we may want t o  approach t h i s  policy. I know 

t h a t  many o f  t h e  merchant  plants  have made 

express   dec is ions   to  t r y  and pursue  reuse and 

they 've   pursued  the i  r l oca t i on   dec i s ions   based  

on  reuse. Maybe we can l o o k  a t  a w a y  o f  

i ncent ing  these companies t o  go a f t e r   b e t t e r  
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water  management p o l i c i e s   t h r o u g h  t h i s  venue. I 

c o u l d   e x p l o r e   t h a t   i s s u e  and l o o k  a t  ways t h a t  

we cou ld  do t h a t .  

But I a g r e e   a b s o l u t e l y   t h a t   i n   t h e   c o n t e x t  

o f   c o n s t r u c t i n g  a brand new p l a n t ,  I t h i n k  we 

want t o  keep as h o l i s t i c  a v iew o f  t h i s  p r o j e c t  

as p o s s i b l e   t o  g i v e  it i t ' s   p r o p e r   o v e r s i g h t  and 

s c r u t i n y ,  and so I would second the  mot i .on.  

COMMISSIONER  BAEZ: M r .  cha i  rma.n, I j u s t  

want t o  say one t h i n g .  

CHAIRMAN  DEASON: Sure. 

COMMISSIONER BAEZ: I came a t  5 t a 1 i ttl e 

d i f f e r e n t l y   t h a n  you d i d .  I t h i n k   t h a t   t h e  

Company's  argument t h a t   t h i s   p a r t i c u l a r  p r o j e c t  

is i ndependent   sor t  o f  draws a d i s t i n c t i o n   t h a t  

I would be more w i  11 i ng t o  draw.  And by read i  ng 

s t a f f  s recommendation,  you t r y  t o  equate t h i  s 

wetlands m i  t i g a t i o n   w i t h  a component o f  a new 

p l a n t  I 

NOW, we can read  the  word  "component" as 

b road ly  as we l i k e  o r  as nar rowly  as we l i k e .  I 

j u s t  thought  t h a t ,  you know, wetlands m i  t i g a t i o n  

i s  a t ype  o f  d i s c r e t e   p r o j e c t   t h a t ' s   p r o b a b l y  

t h e   p u r e s t  example o f  envi  ronmental compl i ance, 

and t h a t  it c o u l d  e x i s t  i ndependently o f  what 1 
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n o r m a l l y   t h i n k  o f  as a component, be t h e y  

smokestacks or  be t h e y   t h e s e   c a t a l y t i c  -- ~'rn 

s o r r y  , c a t a l  y t i  c r e d u c t i  on  equi pment , whatever,  

t h a t  you t . r y  t o  equate it w i t h  I 1 d i d n ' t  see 

t h a t   t h e y ' r e   t h e  same. I d o n ' t   b e l i e v e   t h a t  

t h e y '  r e  t h e  same. I t h i n k  t h e r e ' s  a d i s t i n c t i o n  

t o  be drawn a t  some p o i n t .  I j u s t   t h i n k   t h a t  

t h a t  d i  s t i   n c t i o n  7's a 1 i ttl e b i t   f a r t h e r  down 

the  road  than  what  you a l l   t r i e d  t o  -- 

MR. McNULTY: Commissioner, I would  agree 

w i t h  you t o  t h e   e x t e n t   t h a t  it i s  hard  t o  know 

e x a c t l y  where t o  draw.  t h e   l i n e .   A n y t h i n g   t h a t  

i s  p u t   i n  by envi  ronmental -- i s  requ i   red  by 

envi  ronmental  law i s going t o  'be f o r   t h e  

u l t ima te   genera t i  on o f   e l   e c t r i   c i  t y  . The 

ques t ion  i s  where t o  parse and  where t o  draw 

t h a t  li n e .  And c l e a r l y ,  because so much i s  

requ i   red  by envi  ronmental  law, we d o n ' t  know 

e x a c t l y  where t h a t  1 i n e   c o u l d  be drawn. 

COMMISSIONER BAEZ: Exac t l y .  And I sensed 

from  you a l l  ' s  a n a l y s i s   t h a t   t h e r e  i s a example 

f l o a t i n g   o u t   t h e r e  o r  a s c e n a r i o   f l o a t i n g   o u t  

t h e r e  where  you  would  be  asking  yoursel f   the 

q u e s t i o n ,  we1 1 , d i d  we have t o  use t h i s  

equipment  rather  than t h i s  other  equipment  which 
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impacts some t y p e  o f  e f f i c i e n c i e s   t h a t   t h e   p l a n t  

may have  because we have t o  meet envi.ranmenta1 

requi  rements. And I saw -- I f e l t  you a l l  

hav ing  some type o f  t r o u b l e  w i t h  t h a t ,  because 

i t ' s  a new p l a n t  because o f  t h e  envi  ronmental 

regu la t i ons   be ing  as they  a r e  when you p l a n   t h e  

new p l a n t ,   t o  have t o  use t h i s  equipment, 

whereas  you  would  have  used  other. I can see a 

p rob lem  w i th   t ha t .  

I j u s t   d i d n ' t  see t h e  p rob lem  w i th  maki ng a 

d i s t i n c t i o n   f o r   w e t l a n d s  m i  ti g a t i o n  I And m y  

v iew i s  bu t t ressed by t h e   f a c t  t h a t  i t ' s  a 

d i s c r e t e   p r o j e c t .   I t ' s   n o t   s o m e t h i n g   t h a t ,  

a l though it i s  an envi  ronment  requi  rement i n  a 

general  sense, it has  an  impact   on  the  p lant 's  

e f f i c i e n c y  o r  -- I mean, i t ' s  n o t  someth ing   tha t  

you  can  touch as a component o f  a new p l a n t .  

Maybe I ' m  reading it a little b i t   t o o  narrow' 

b u t   t h a t ' s  --  1 j u s t  wanted t o  g e t   t h a t   i n .  

CHAIRMAN DEASON: I agree w i t h  you t h a t  

t he re ' s   p robab ly  a range o f  requ i  rements o r  

p r o j e c t s   t h a t   w o u l d  be easy t o  separa te   ou t  and 

o thers   tha t   wou ld  be k i n d  o f  commingled w i t h  t h e  

ove ra l l   eng inee r ing  o f  t h e   p l a n t ,  and t h e y '  r e  

j u s t  e n g i n e e r i n g   t h a t  way because  they know 
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there  are  cer ta in   env i   ronmenta l   requi   rements 

t h a t  have t o  be rne.t. And .so t h i s  i s  on one end 

o f  t h a t  spectrum. 

COMMISSIONER BAEZ: I believe it i s .  

CHAIRMAN DEASON: S o  I c e r t a i  n l y  understand 

your vi ewpoi n t  . 
MR. STONE: chairman Deason, ~ ' r n  , so r ry .  I 

h a d  a quest ion.  , It may n o t  b e  a p p r o p r i a t e   f o r  

me t o  ask the  quest ion,   but   commiss ion  Jaber 's  

mot ion  ra ised an i s s u e  t h a t  I wasn ' t   sure  t h a t  I 

understood what Ms. L e e ' s  comments r e l a t e d  t o .  

I b e l i e v e   t h a t  you had asked a ques t ion   about  a 

t rue-up  mechanism. And t h e r e  i s  no t r ue -up  

mechanism w i t h   r e g a r d   t o  base r a t e s .  

Ms. Lee r e f e r r e d   t o  a t rue-up  mechanism. 

That ' s e x c l   u s i v e l  y wi th   the   env i   ronmenta l  c o s t  

recovery  c lause. And t h a t   t r u e - u p  mechanism -- 

if you  deny  recovery o f  t h i s  p r o j e c t   t h r o u g h   t h e  

ECRC, it will n o t  be s u b j e c t  t o  a t rue -up .  And 

s u b j e c t  t o  whether o r  not we can capitalize it 

a n d  deal w i t h  t h e  c a r r y i n g   c o s t s  on t h e   u n i t ,  on 

t h i s   p r o j e c t   a t   t h e  t i m e  t h a t  s m i t h   u n i t  3 i s  

moved i n t o   r a t e  base, t h a t ' s   g o i n g  t o  be   sub jec t  

t o  a c c o u n t i n g   r u l e s   t h a t ,   q u i t e   f r a n k l y ,  I ' m  n o t  

conversant enough w i t h   t o  know whether o r  not we 
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can or cannot c a p i t a l i z e   t h a t   c a r r y i n g  c o s t  i n 

t h e   f o r m   o f  AFUDC o r   n o t .  B u t  t h e   i s s u e   w i t h  

regard t o  a t rue-up  mechanism, t h a t  would be 

e x c l u s i v e l y   w i t h  t h e  ECRC. 

COMMISSIONER JABER: R i g h t .  I ' m  g l a d  you 

asked t h a t ,  M r .  Stone.  That was n o t  t h e  

response I was r e f e r r i n g  t o .  It was m y  p rev ious  

ques t ion  to M S .  t ee ,  which i s  what we would do 

i n an a p p l i c a t i o n   t h a t   w o u l d  have us l o o k i n g   a t  

base ra tes ,   wh ich  i s   t o   l o o k  a t  t h e  recovery o f  

costs i n  r e 1   a t i o n  t o  the   earn ings .  And it' s 

s i m i l a r  t u  what  Chairman  Deason  brought  up, t h a t  

we would make a more thorough  eva lua t ion  i n 

t h a t   k i n d  o f  a p p l i c a t i o n ,  an'd t h a t ' s  what I 

would focus on i n  t h e  o r d e r "  

CHAIRMAN  DEASON:  A1 1 r i g h t  . We have a 

mot ion and a second. A11  i n   f a v o r  say "aye. 1 1  

COMMISSIONER JACOBS: Aye. 

CHAIRMAN DEASON: Aye. 

COMMISSIONER 3ABER: A y e .  

CHAIRMAN  DEASON: A17 opposed? 

COMMISSIONER BAEZ: Nay. 

CHAIRMAN  DEASON: okay. Show t h a t  the 

m o t i o n   c a r r i e s  on a th ree- to -one  vo te .  

MR. EL IAS:  Commissioners II j u s t  rea1 
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q u i c k l y ,  now t h a t   y o u ' v e  made y o u r   d e c i s i o n .  

we'  r e   g o i n g   t o   b r i n g  t h i s  o r d e r  around  before it 

goes o u t  so t h a t   y o u '  re  a1 1 comfor tab le  w i t h  

it. YOU may see s i m i l a r   p o l i c y   q u e s t i o n s  i n  t h e  

fu tu re   w i th   respec t   t o   repower ings   and   o th 'e r  

envi  ronmental -- I: use t h a t  word i n  quotes -- 

p r o j e c t s .  

COMMISSIONER JACOBS: why d o n ' t  we j u s t  -- 
M r .  chai rman, can we take  t h i s  t o  workshop, t h i s  

i ssue? 

M R .  ELIAS: There's no reason why we -- 

w e l l ,  we need t o   t a k e   a c t i o n  on -- you know, we 

need t o   f i n a l i z e  the a c t i o n  on t h i s   p e t i t i o n .  

COMMISSIONER JACOBS: No, no. I mean t h e  

gener ic   i ssue o f  how the   c lauses   app ly  i n  these 

c i  rcumstances . 
MR. E L I A S :  Sure . And then,  you know, i f 

deemed a p p r o p r i a t e ,   e i t h e r ,  you know; e s t a b l  i sh 

s p e c i f i c  ru le   requi   rements o r  g i v e n   t h a t   w e ' v e  

g o t  t h e  f l e x i b i l i t y   w i t h   t h e  366 cost recovery  

cl.ause, make -- 
CHAIRMAN DEASON: Are YOU say ing  go t o  

workshop w i t h  t h e  i dea  o f   a d o p t i n g  a r u l e ?  

COMMISSIONER JACOBS: No, n o .  I j u s t  -- 

MR. E L I A S :  We1 1 ,  w e  cou ld  cons ider  -- 
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I 

remember, M r .  c h a i   m a n ,   t h a t  366 recovery 

c lauses  are 

requi  rement 

So we cou ld  

formal  i ze t 

exempt f rorn the  rufemaki   ng 

if we choose t o  go down t h a t   r o u t e .  

conceivably  go t o  workshop  and  then 

he p o l  i c y .  

COMMISSIONER JABER: H e r e ' s  t h e   s p e c i f i c  

ques t i on  I would be i n t e r e s t e d  i n,  and 1 e t ' s  see 

if i t ' s   s i m i l a r  t o  what you're t h i n k i n g .  The 

ques t i on  I have i n  my mind i s ,  when. DEP o r  any 

s t a t e  agency, because it could  be t h e   w a t e r  

management d i s t r i c t s  --  

COMMISSIONER JACOBS: O r  f e d e r a l .  

COMMISSIONER JABER: O r  f e d e r a l ,  r .equi  res a 

u t i l i t y   d u r i n g   t h e i  r p e r m i t   o r   c i t i n g  

appl i c a t i  on t o  comply w i t h  an envi  ronmental 

r e g u l a t i o n ,   i s   t h a t  c o s t  a p p r o p r i a t e  f o r  

recovery  through  the  envi   ronrnental  cl a w e .  

T h a t ' s  m y  spec i f i . c   ques t ion ,   whether  i t  be -- 

and, o f  course, you need t o  make s u r e   t h a t   w e ' r e  

t a l   k i n g   a b o u t  new c o n s t r u c t i o n .  

MR. E L I A S :  And new c o n s t r u c t i o n  t o  i n c l  ude 

repoweri  ng. 

COMMISSIONER JABER: Y e s ,  yes. 

MR. EL IAS:  Because  we've got -- I t h i n k  

those   a re   t he   con tex ts   where   t h i s  i s  f i  k e l y  t o  
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come up. 

COMMISSIONER JACOBS: W e l l  , r a t h e r   t h a n  

belabor  it today,  can we j u s t  l e t  s . t a f f   b r i n g   u s  

a recommendation t o  i n t e r n a l   a f f a i   r s  and we can 

dea l   w i th  it from  there? 

MR. ELIAS: O r  we c o u l d  conduct a s t a f f  

workshop,  you know, hear from a l l   i n t e r e s t  

groups, and take  -- you know, b r i n g  a 

recommendation t o  you  on  the b a s i s  o f  a 

workshop, s t a f f  workshop. 

COMMISSIONER BAEZ: Commi ss ione r  Jaber ,  I 

t h ink   you r   ques t i on  i s  a good one t o  answer,  but 

1 a1 so be l i eve  t h a t  it 1 eaves it open t o  say, 

w e l l  , any -- you know, under a pe rm i t ,  if I 

i ssue you a permi t ,  ~ ' m  go ing t o  i ssue  you a 

p e r m i t   r e q u i   r i n g  you t o  comply w i t h   a l l  

envi   ronmental   regulat ions.  And d o n ' t  want 

t h a t   t o  be -- c e r t a i n l y  I w o u l d n ' t   l i k e   t h a t  

be a c a t c h - a l l   f o r   t h i s .  And the  reason I 

to 

dissented on t h i s   d e c i s i o n   i n   p a r t i c u l a r  i s  

because the re  i s  no r e g u l a t i o n  t h a t  says you 

have t o  use -- you know, you  have t o  employ 

wetlands m i  ti gat ion .   That   rea l  l y  i s  on a 

case-by-case bas is  based on t h e   s i t e   t h a t ' s  

proposed. so t h a t  r e a l l y  can come up as a 
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s p e c i a l   c o n d i t i o n ,  if you will. 

COMMISSIONER JABER: Y e s .  We need t o  be 

s p e c i f i c   t h a t  it would be a requ i  rement v i a  

o rder  o r  c o n s e n t   f i n a l  judgment f rom one o f  

those  agencies.  I mean, the  wet1 and m i  t i g a t i o n  

program was someth ing  Gul f  was requ i  r e d  t o  do 

through a dec i s ion   by  DEP. S o  t o  me, t h e r e  i s  

no d i f f e r e n c e  between t h i s  case.  But I'm 

saying,   genera l ly   speaki  ng, if one o f  t h e  

f e d e r a l  or s ta te   agenc ies   requ i  res  a company t o  

const ruct   someth ing t o  comply w i t h  an 

env i   ronmenta l   regu la t ion ,   then I want t o  know if 

i t ' s   a p p r o p r i a t e  t o  seek t h a t   r e c o v e r y   t h r o u g h  

the   c lause.  And I t h i n k  a s t a f f  workshop i s  

idea l .  I would  want a v e h i c l e   t h a t   g i v e s  us 

i n p u t  f rom t h e   p a r t i e s .  

CHAIRMAN DEASON: okay. I t h i n k  you have 

y o u r   d i   r e c t i   o n .  

okay.  That  concludes  I tem 46. 

(Concl  us ion  o f  c o n s i d e r a t i o n  o f  I t e m  46 .> 
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C E R T I F I C A T E  O F  REPORTER 

S T A T €  OF FLORIDA)  

COUNTY  OF  LEON ) 

I, MARY ALLEN N E E L ,  do h e r e b y   c e r t i f y  t h a t  t h e  

foregoing  proceedings  were taken b e f o r e  me at t h e   t i m e  

and place the re in   des igna ted ;  t h a t  m y  shor thand notes 

were   t he rea f te r   t ransc r ibed   under  m y  s u p e r v i s i o n ;  and 

t h a t  t h e  f o r e g o i n g  pages  numbered 1 th rough  37 a r e  a 

t r u e  and c o r r e c t   t . r a n s c r i   p t i o n  o f  my s tenograph ic  

no tes .  

I FURTHER C E R T I F Y  t h a t  I a m  n o t  a r e l a t i v e ,  

employee,  at torney o r  counsel o f  any o f  t h e  p a r t j e s ,  

o r  r e l a t i v e  o r  employee o f  such a t t o r n e y   o r   c o u n s e l ,  

or f i n a n c i a l l y   i n t e r e s t e d  i n  t h e   a c t i o n .  

DATED T H I S  29th  day o f  September, 2000.  

MARY ALL 

Tal 1 ahassee, F l o r i d a  3 2 3 0 1  
(850) 878-2221  
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