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DATE: OCTOBER 26, 2000
TO: DIRECTOR, DIVISION OF RECORDS AND REPORTING (BAY®)
FROM: DIVISION OF LEGAL SERVICES (CALDWELL)QuIC e.f4
DIVISION OF COMPETITIVE SERVICES (C. LEWIS) (¢, Jzwm's )21
RE: DOCKET NO. 001353-TI - INITIATION OF SHOW CAUSE
PROCEEDINGS AGAINST LABREE MANAGEMENT, INC. FOR APPARENT
VIOLATION OF RULE 25-24,640(1)(f), F.A.C., SERVICE
REQUIREMENTS FOR CALL AGGREGATORS.
AGENDA: 11/07/00 - REGULAR AGENDA - INTERESTED PERSONS MAY

PARTICIPATE

CRITICAL DATES: NONE

SPECIAL INSTRUCTIONS: NONE

FILE NAME AND LOCATION: S:\PSC\CMP\WP\001353.RCM

CASE BACKGROUND

4/13/00 - The Commission issued Order PSC-00-0695-PAA-TP, in
Docket No. 971659-TP, which provides that Labree Management
Inc. should be classified as a call aggregator pursuant to
Rule 25-24.610 (1) (a), Fleorida Administrative Code, Terms and
Definitions; Rules Incorporated.

5/2/00 - A Commission staff engineer conducted a call
aggregateor inspection of Unit 1303 at the Parc Corniche
Resort. (Attachment A, pages 6-19)

5/9/00 ~ The Commission issued Consummating Order PSC-00-0921-
CO-TP, which effected and finalized Order PSC-00-0695-PRAA-TP
and closed Docket No. 971659-TP.

5/15/00 -~ Staff mailed correspondence to Labree Management
Inc. notifying it of the results of staff's May 2, 2000, call
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aggregator inspection of Unit 1303 and inquiring about other
matters regarding the Parc Corniche Resort. A response was
due from the company no later than June 12, 2000.

. 6/19/00 - After receiving no response to its May 15, 2000,
correspondence from Labree Management Inc., staff sent a
certified letter reminding it that a response was required and
a new response date of July 5, 2000, was established.

. 7/7/00 - Staff received correspondence from Labree Management
Inc.’s Counsel acknowledging that Labree Management Inc. is
providing call aggregator services to the transient public.

. 9/7/00 - A Commission staff engineer conducted a follow-up
call aggregator inspecticn of Unit 1106 at the Parc Corniche
Resort, Hotel License Number 5800093C-08. {Attachment B,
pages 20-21)

. 9/12/00 - Staff opened this docket to initiate show cause

proceedings against Labree Management Inc. for apparent
violation of Rule 25-24.640(1(f), Florida Administrative Code,
Service Requirements for Call Aggregators.

DISCUSSION OF ISSUES

ISSUE 1: Should the Commission order Labree Management, Inc. to
show cause why it should not be fined $3,000 for apparent
violaticons of Rule 25-24.640(1) (f), Florida Administrative Code,
Service Requirements for Call Aggregators?

RECOMMENDATION: Yes. The Commission should order Labree
Management, Inc. to show cause in writing within 21 days of the
issuance of the Commission's Order why it should not be fined
53,000 for apparent violations of Rule 25-24.640 (1) (f), Florida
Administrative Code, Service Requirements for Call Aggregators.
The company's response should contain specific allegations of fact
and law. If Labree Management, Inc. fails tc respond to the show
cause order or request a hearing pursuant to Section 120.57,
Florida Statutes, within the 21-day response period and the fine is
not paid within ten business days after the 2l1-day response periocd,
the facts should be deemed admitted, the right to a hearing should
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be deemed waived and the fine should be deemed assessed. If the
fine is paid, the Commission should remit it to the State of
Florida General Revenue Fund pursuant to Section 364.285, Flerida
Statutes. (C. Lewis)

STAFF ANALYSIS: Rule 25-24.640(1) (f), Florida Administrative Code,
Service Requirements for Call Aggregators states:

(1) Every call aggregator shall:

(f) Place a written notice in plain view, in the
immediate vicinity of each telephone served by the call
aggregator, which meets the requirements of Section
364.3376(5), Florida Statutes (1995), and also clearly
states at least the following information:

1. Name of the company providing operator services
as 1t appears on the certificate issued by the
Commission;

2. Instructions on how to reach the operator of

the provider of local exchange telecommunications
services;

3. Instructions on how to reach emergency
services;

4. Instructions on how to place local and long
"distance calls; '

5. A toll-free number for refunds;

6. The amount of any surcharge for local calls,

long distance calls, directory assistance, or any other
surcharges to be billed and collected by the call

aggregator;

7. If a surcharge applies whether or not the call
is completed;

8. If rate information for a local or long

distance call is posted, the rate information shall be
clearly separated and identified from the surcharge.

9. The toll-free telephone number of the Florida
Public Service Commission's Division of Consumer Affairs.

As provided in Commission Order PSC-00-0695-PAA-TP, Labree
Management, Inc has been classified as a call aggregator and
provides call aggregator services to units at the Parc Corniche

Resort. On May 2, 2000, a Commission staff engineer conducted a
call aggregator inspection of Unit 1303 at the Parc Corniche
Resort. In correspondence dated May 15, 2000, staff notified

Labree Management, Inc. that it must comply with the Commission’s
call aggregator rules when providing telephone service to transient
persons. Copies of the call aggregator rules and the inspection
report were provided to Labree Management, Inc. as an attachment to
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staff’s May 15 correspondence.

On September 7, 2000, the same staff engineer conducted a
follow-up inspection of the Parc Corniche Resort, which is managed
by Labree Management, Inc. under Hotel License Number 5800093C-0§.
The engineer inspected Unit 1106 and found that Labree Management
Inc. had still not implemented the requirement to post information
specified in parts 1,2,5,7,8 and 9 of Rule 25-24.640(1) {(f), Florida
Administrative Code, Service Requirements for Call Aggregators.
Because Labree Management, Inc. was provided a copy of the
Commission’s call aggregator rules in staff’s May 15
correspondence, staff believes that the failure of Labree
Management, Inc. to meet the requirements of Rule 25-24.640(1) (f),
Florida Administrative Code, is a willful viclation of a lawful
rule of the Commission.

Pursuant to Secticon 364.285, Florida Statutes, the Commission
is authorized to impose upon any entity subject to its jurisdiction
a penalty of not more than $25,000 for each offense, if such entity
is found to have refused to comply with or to have willfully
viclated any lawful rule or order of the Commission, or any
provision of Chapter 364. Utilities are charged with knowledge of

the Commission's rules and statutes. Additionally, "[i]lt is a
common maxim, familiar to all minds, that ‘ignorance of the law’
will not excuse any person, either civilly or criminally." Barlow

v. United States, 32 U.S. 404, 411 (1833).

Staff believes that Labree Management, Inc.’s failure to
implement the requirements of Rule 25-24.640(1)(f), Florida
Adminigtrative Code, Service Requirements for Call Aggregators, has
been "willful" in the sense intended by Section 364.285, Florida
Statutes. In Order No. 24306, issued April 1, 1991, in Docket No.
890216-TL titled In re: Investigation Into The Proper Application
of Rule 25-14.003, F.A.C., Relating To Tax Savings Refund for 1988
and 1989 for GTE Florida, Inc., having found that the company had
not intended to violate the rule, the Commission nevertheless found
it appropriate to order it to show cause why it should not be
fined, stating that "In our view, willful implies intent to do an
act, and this is distinct from intent to violate a rule." Thus,
any intentional act, such as Labree Management, Inc.’s conduct at
issue here, would meet the standard for a "willful vioclation."

Therefore, staff recommends that the Commission should order
Labree Management, Inc. to show cause in writing within 21 days of
the issuance of the Commission's Order why it should not be fined
$3,000 for apparent violations of Rule 25-24.640 (1) (f), Florida
Administrative Code, Service Requirements for Call Aggregators.
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The company's response should contain specific allegations of fact
and law. If Labree Management, Inc. fails to respond to the show
cause order or request a hearing pursuant to Section 120.57,
Florida Statutes, within the 21-day response period and the fine is
not paid within ten business days after the 2l1-day response period,
the facts should be deemed admitted, the right to a hearing should
be deemed waived and the fine should be deemed assessed. If the
fine is paid, the Commission should remit it to the State of
Florida General Revenue Fund pursuant to Section 364.285, Florida
Statutes.

ISSUE 2: Should this docket be closed?

RECOMMENDATION : No, if the Commission approves staff’s
recommendation, the company will have 21 days to respond in writing
to the Commission’s show cause order explaining why it should not
be fined in the amount proposed. If the company timely responds to
the show cause order, this docket should remain open pending
resolution of the show cause proceeding. If the company fails to
respond to the show cause order, and the fines and fees, including
statutory penalties and interest, are not received within ten
business days after the expiration of the show cause response
period, then the fine should be imposed for the violations cited
and forwarded to the Comptroller’s Office for collection. This
docket can then be closed. (Caldwell)

STAFF ANALYSIS: If the Commission approves staff’s recommendation,
the company will have 21 days to respond in writing to the
Commission’s show cause order explaining why it should not be fined
in the amount proposed. If the company timely responds to the show
cause order, this docket should remain open pending resolution of
the show cause proceeding. If the company fails to respond to the
show cause order, and the fines and fees, including statutory
penalties and interest, are not received within ten business days
after the expiration of the show cause response period, then the
fine should be imposed for the vioclations cited and forwarded to
the Comptroller’s OQOffice for collection. This docket can then be
closed.
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Commissioners:

JOE GARCIA, CHAIRMAN DtvISION OF

J. TERRY DEASON TELECOMMUNICATIONS
SUSANF. CLARK WALTER D'HAESELEER
E.LEON Jacogs, JR. DIRECTOR

(850) 413-6600

Public Serbice Commission

LiLA A. JABER

May 15, 2000

Mr. William Hitson, CEQ
Labree, Inc.

5901 Peachtree Dunwoody Road
Atlanta, GA 30328

Re: Parc Corniche Condominiums - Mr. Alex Amper Complaint
Dear Mr. Hitson:

As you have been previously notified, our staff engineer visited Mr. Amper's residents (Unit
1303) on May 2, 2000, and found that access to long distance service was blocked. In Order
Number PSC-00-0695-PAA-TP, it was determined that LaBree, Inc. is not required at this time to
be certificated based upon the facts that it operates as a call aggregator. However, this decision only
applies if LaBree does not provide telephone service to permanent residents.

During the evaluation, the engineer was told by Ms. Sigrun Gudmondsson that LaBree did not
have any control over unit 1303; however, in order for the telephone service to work, Ms.
Gudmondsson turned to the console of the PBX and apparently activated or modified the telephone
service to unit 1303,

If in fact LaBree does not control unit 1303, why is the service being provided through the
system controlled by LaBree? If LaBree does not control unit 1303, why is unit 1303 being denied
service by the carner-of-last-resort? Furthermore, why is the manager telling our evaluator that Mr.
Amper has the right to telephone service and can contact Emerson Communications when Emerson
Communications has leased the equipment and facilities to LaBree?

It appears to me that there is serious misrepresentation and possible deception in this matter.
It an effort to evaluate the situation with all parties involved, we attempted to set up a meeting on
May 18, 2000, at a time convenient to you. However, you notified my staff today that you cannot
meet on that day because you were not sufficiently noticed. The purpose of the meeting was to try
and work with you to resolve the apparent violations of the call aggregator rules and determine why
Mr. Amper is being denied telephone service from the company of his choice.

CAPITAL CIRCLE OFFICE CENTER * 2540 SHUMARD Qax BOULEVARD » TALLAHASSEE, FL. 32399-0850
An AfMrmative Action/Equal Oppeortunity Employer
PSC Website: http://www.floridapsc.com Internet E-maill: contact@pac.state.l.us




N

DOCKET NO. 00135, .1l ATTACHMENT A
DATE: OCTOBER 26, 2000

- Mr. William Hitson, CEQ
Page 2
May 15, 2000

It is my opinion that as a call aggregator, you cannot provide telephone service to a permanent
resident. Furthermore, any telephone service you provide to transient persons must comply with the
call aggregator rules. I have enclosed a copy of the rules for your convenience.

In regard to Mr. Amper having access to the company of his choice, I would like information
concerning the ownership and responsibility of the conduit in which the existing cable is installed.
Does LaBree own the conduit? If not, who does? Is there room in the existing conduit for
additional cable pairs? If the conduit is full, is there space available for additional conduit to be
installed? Are there any units controlled by LaBree that have service provided by Sprint? If so,
please list them in your response. Are there units controlled by LaBree that have service provided
by any other telephone company? If so, please name the units and company providing service.
Please also list the units over which LaBree does not have control. Finally, please provide a copy
of the contract between LaBree and Emerson leasing the facilities to laBree. This contract may be
filed under claim of confidentiality if you desire.

If you have questions, please contact me at 850/413-6582 otherwise, I look forward to your
response in writing by June 12, 2000.

Sincerely,

§Lt e

Rick Moses
Chief, Bureau of Service Evaluation

c. Alex Amper
Diana Caldwell, Esq.
Attachments
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Supp. Ne. 179 .. TELEPHONE COMPANIES CHAPTER 25-24

PART IIII
RULES GOVERNING OPERATOR SERVICES PROVIDERS

25-24.600 Application and Scope

2%-24.610 Terms and Definitions; Rule Incorporated
25-24.620 Service Requirsasnts

25-24.630 Rate and Billing Requirements

25~24.600 Application and Scope.

(1) This part applies to any company, other than a local oxchanqn company,
that provides operator service to an end user as oporator service is defined in
Florida Statute 364.02 (1991}, and includes companies that bill and collect for
other entities on teslecommunications company bills.

{2) In addition to the rules contained in this part, ocperator services
providers shall alsc comply with the rules contained in Part X of Chapter 25-24,
F.A.C. -

(3} Any operator services provider may petition for axemption from
applicable portions of Chapter 364, Florida statutes, or for application of
different requirements than those prescribed for talephone companies in Chapter
364, Florida Statutes, under the authority of Section 364.337, Florida Statutes,
{1991).

Specifie Authority: 350.127(¢2), P. 8.
Law Implemented: 364.01, 364.3376, r.S.
History: New 9/6/93.

25=24.610 Terms and Definitions; Rule Incorporatad.

{1) For purposes of this Part, the following definitions apply:

{a) “Call aggregator™ is any person or entity other than a certificated
telecommunications company that, in the ordinary course of its operations, provides
telecomminications service to end users other than its subscribers. "call
aggregator™ includes but is not limited to the following:

1. hotsl as defined in Section 509.242 (1)(a), F.S. (1991).

2. motel as defined in Section 509.242 (1){b), F.8. (1991).

3. resort condominium as defined in Section 509.242 (l)(e), F.S., {(1991).

4. transient apartment as defined in Secticn 509.242 (1)(e), F.S., (1991).

5. rooming house as defined in Sectiocn 509.242 (1)(f), P.S., (1991).

6. resort dwelling as defined in Section 509.242 (1)(g), F.S8., (1991).

7. schools required to comply with any portion of cChapter 228, F.S.,
(1991), or Chapter 229.808, F.S., (1991).

8. nursing home as defined in Section 400.062, F.S., (1991).

9. adult congregate living facility ("ACLP") as defined in Section 400.407,
F.S., (1991).

"10. hospital as defined in Section 395.003, PF.S., (1991).

11. any entity not included above that provides teleccmmunications service
to end users other than its subscribers.

{b) "Conversation time” is the time during which two-way communication is
possibie.

(c} "End-user” means a person who initiates or is billed for a telephone

call.
{(2) In addition to the above, the following rule is incorporated herein by
reference. 5 :
Portions not
Section Title Applicable
2-4.,003 Definiticns None
Specific Authority: ° 340.127(¢2), P.S.

Law Implesented: 364.01, 364.3376, P.S.
History: New 9/6/93.

-

24-21




/‘\-\
DOCKET NO. 001 Tl ATTACHMENT A
DATE: OCTOBER 26, 2000 )
Supp. No. 179 . TELEPHONE COMPANIES c .

25-24.620 Service Requirsments.

(1) An operator services provider shall clearly state the name of the
cCompAny upeon answer and again after accepting billing information before the call
is connected.

{(2) In its tariffs for and contracts with Plorida call aggregators,
billing and collection agents and other operator service providers, an cperator
service provider shall require the other party to:

(&) allow end-users to access, at no charge, all locally available long
distance carriers via all locally available methods of access, including 10XXX and
950-XXX and any operator service provider’s 1-800 access code; except that Feature
Group A access lines are exempt from this requirement;

(b) allow end usars to access the universal telephone number “911%, whers
opsrable, at no charge to the end-user, and where not operabls, to allow end-users
to access the local exchange company toll operator at no charge, except that 911
access shall not be required at confinement facilities or hospitals;

(e route all end-user dialed 1 + , O + , and O0- intralLATA local and toll
calls tc the local exchange company unless the end-user dials the appropriate
access code for his carrier of choice, i.e., 950, 800, 10XXX;

(d) route all end-user dialed 0~ calls to the local exchange company
operator at no charge to the end user when no additional digits are dialed after
five seconds; and

(@) place a written notice in plain view, in the immediate vicinity of
each telephone served by the company, which clearly states at least the following
information:

1. name of the operator services provider as it appears on the
certificate issusd by the Commission;

2. instructions on how to obtain rate information;

3. instructions on how to reach the LEC operator;

4. instructions on how to reach smergency services;

5. "instructions on how to place intralATA and interLATA calls;

6, instructions on how to access other cperator service providers;

7. a toll-free number fOr customer service;

8. the amount of any surcharge for local calls to be billed and
collected by the call aggregator; and

9. the amount of any surcharge for long distance calls to be billed and
collected by the call aggregator

{3) Each operator services provider shall provide an opportunity for each

cailer to be identified by name to the called party before any collect calls may
be completed.

Spacific Authority: 350.127(2), r.s.

Law Implemented: 364.01, 364.337¢, F.s.

Historyt New 9/6/93, Amended 1/16/96.

25-24.630 Rate and Billing Requiresents.

(1) An operator services provider shall:

(a) charge and bill end-users no more than the Commission-approved rate for
intrastate calls; .

{b) have current rate information readily available and provide this
information orally to end-users upon requeat prior to connection;

(¢} require that its certificated name or the name of its certificated

billing agent appear on any telecommunications company’s bill for regulated
charges; ‘ .
(d) require all calls are to be individually identified on each bill from
a telecommunications company tc an end-user bill, including the date and start time
of the call, call duration, origin and destination (by ¢ity or sxchange name and
telephone number), and type of call; and :

{e) provide a tolli-free number for customer inquiries cn the bill and
maintain procedures adequate to allow the company to promptly receive and respond
to such inquiries; and

24-22
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. (f) charge only for conversation timae as rounded according to© company
tarrifs. )

{(2) An coperator services provider shall not:

(a) Dbill or charge for uncompleted calls in areas where answer supervision
is available or knowingly bill or charge for uncompleted calls in arsas where
answer supervision is not available;

(b} Dbill for any collect call that has not been affirmatively acceptad by
a parson receiving the call regardless of whether the call was processed by a live
or automated operator;

{cy Dbill for calls in increments greatar than one minute;

(d) bill or collect a surcharge levied by any entity, either dirsctly or
through its billing agent, except Commission-approved charges for pay telephone
providers.

Specific Authority: 350.127(2), F.S.
Law Implemented: 364.01, 364.3376, P.S.
History: New 9/6/93,

24-23
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el SATO  UNsSAT O
Rulle 25-24.640

CHECKLIST FOR CALL AGGREGATOR INSPECTIONS

INSPECTION DATE: 5 -2- Q0O HOTEL LICENSE NUuMBER: S B O3 ¢ -Q8
HOTEL NAME: PARC  CORNICIE exPmaToNDATE: A [ [200g

ROOMNUMBER: #_ \ 23 \JPOB-BDT 103 - 1digy

OWNENIMGR:_ S Q00 Cadmund yze PHONE NUMBER: CAST 228 - T\qQ

PHYSICAL ADDRESS; & 200.  Parc, Cacaiche  Thtwwe

emr: Qo . P23

MAILING ADDRESS: Qe Qo Qidoue

cITY: 9

Makn access available st no charge graater than the amount for calls pinced

Allow end users to sccess 3-1-1 at no chargs. Dial 9-1.1 (should go to #11 or .
LEC operator if 511 not avallabls in area).

Route O+ local and 0- calls to the local provider uniess user dials an sccass code

be clearly separated and identified from the surcharge

for carrier of choice ‘&

Route all end usaer dialed calls to carrier of choics with appropriate sccess code (1Xd)

{see raverss aide of farm)

Routs ait 0- calls to the local provider if no digits disled within 5 saconds. < {1Xe)

Name of Provider _ — . L (S [14

Post namne of tha operstor service pruvider. . | N1 '

Post instructions on how to reach the operator of the iocal exchange service {1nz

provider, - ' P-4

Post instructions on how 1o reach smergancy services (811, or other {Ixns3

¥ 911 not operable In the arsa). X :

Post instructions on how to place local and long distancs calis. b4 11NN 4

Post a tolt free aumber for refunds. XK | 1xns

Post the amount of any surcharge for local, ditectory assistance, and jong o f (IKNSs

distance calle to be billed and collected by the call aggregator. p.4

Post ¥ a surchargs appfles whather the call is completed or not. (1N 7

¥ rate information for a local of long distance call is posted, information should » ns
p<

Post the toll free number for the FPSC Division of Consumear Affalrs

{1MN 9

- 11 -
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Makae the following tasts (¥ any ark No, No on front side-ttem (1){d

. ng Yes | No

Dind 1-800-228-8238 did an ATAT operator answer? P
A+ low 1-800-265-8328, did an MCI operator answer? Pal ‘g:l‘i
Qe ‘Ebu:\f

Comwnents/Notes:  ~T¢ i~ 3 \Q\ngmg—;%' 2420 ¥ 101031 O
o Ré o) a Toxy Sos =4 rooe

¢ \Oiny Noa N v

MWL
; macc \Nas tne r\@‘_« G
: \Q \1‘_ M) 3 “,b: Co ﬁg sﬁg Lo er son iGhnmonias

YA, ng: g;.q'm syr\n‘r;hfwg\ @Q\.&d |

o Lo\
WY Ceeart sk raki

QFORMIWPCHILIST WRD
Revised March 1, 2000

Holeh tanases Chaims Yoy 'rhg\, Qre Mor e PN

Cor : ‘202 3o 44
209 320% L3
\2\2 A\03 220S
C?QSAB— \VAON - Ac«w-.r A\ 0% A2
365 A\NOY '
2299 4\\o
230S 420\

Tokicdy, wWhen 3 Geevived et Wore\ |, ¥ explaied T whs |

Doy Yoe  CoMmmMIssion . Wleeny ¥oey Qsed cae wWnat |
= wanted e \ﬂ&ch: C\BO::\ Toe ©ony B"'&\Q \'l% Aess ted
somedainy N dne Systewn tor a3,

I0 4 dI9:T0 0O0-Z0-AeW
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QQEORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Orange County Circuit | DOCKET NC. 971659-TP
Court referral of issues in Case
No. CI 96-1812 (Wellington
Property Management, Inc. and
Emerson Communications
Corporation vs. Parc Corniche
Condominium Association, Inc.
and Orange County, Florida) to
the Florida Public Service
Commission for review and
determination of what issues, if
any, the Commission has
jurisdiction over.

In re: Application for DOCKET NO. 980732-TX
certificate to provide ORDER NO. PSC-00-0695~PAA-TP

alternative local exchange ISSUED: April 13, 2000
telecommunications service by -
Emerson Communications.
Corporation.

The following Commissioners participated in the disposition of
this matter:

JCE GARCIA, Chairman
J. TERRY DEASON
SUSAN F. CLARK

E. LEON JACOBS, JR.
LILA A, JABER

BY THE COMMISSION:

NOTICE is hereby given by the Florida Public Service
Commission that the portion of this Order discussed herein relating
to ownership of telephone facilities is preliminary in nature and
will become final unless a person whose interests are substantially
affected files a petition for a formal proceeding, pursuant to Rule
25~22,029, Fleorida Administrative Code.

- 13 -
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ORDER NO. PSC-00-0695-PAA-TP
DOCKETS NOS. 971659-TP, 980732-TX
PAGE 2

By Order No. PSC-98-0639-FOF-TP, issued May 20, 1998, we ruled
on a request from the Orange County Circuit Court to determine our
jurisdiction over issues raised by Wellington Property Management,
Inc. (Wellington) and Emerson Communications Corporation, Inc.
(Emerson) in a circuit complaint against Parc Corniche Condominium
Association, Inc, (Parc Corniche).

‘ In its abatement drder, the Circuit Court asked us to address
the following issues: '

1) Whether Wellington and Emerson are
“"telecommunications companies” within the meaning
of Section 364.02(7), Florida Statues.

2) Whether Wellington and Emerson obtained a
Certificate of Necessity as required by Section
364.33, Florida Statutes, and Rule 25-4.004,
Florida Administrative Code.

3) Whether Wellington and Emerson have authority to
' own the television and telephone lines.

In Order No. PSC-98-0699-FOF-TP, we answered the questions as
follows:

1) Wellington and Emerson may be. telecommunications
companies under Florida law. We do not have enough
information, however, to make a final determination
at this time. Emerson and Wellington have agreed
to cooperate in the PSC application process to
determine the need for <certification. An
application package was sent to counsel for Emerson
and Wellington on April 2, 1998.

2) Neither Wellington nor Emerson have certificates
from the Commission.

3), Wellington and Emerson would have been precluded
from owning telecommunications ‘lines under Telco
Communjications Company v, Clark, 695 So. 2d 304
(Fla. 1997), and Chapter 364, Florida Statutes, as
written prior to the 1995 amendments and as applied
in the Telco decision. The rewrite of the statutes -
opened telecommunications services in Florida to

- 14 -
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competition and permitted the entry into the market
of entities previously precluded. Thus, depending
on the services, equipment, and lines provided by
Wellington and Emerson, they may be permitted to
own the lines up to the demarcation point and to
provide telecommunications services. However, this
issue will not be addressed by the PSC until their
application is received and processed. We intend
to exercise jurisdiction over the telephone lines
in the Parc Corniche condominium, but we do not
have Jjurisdiction to rule on any issue related to
cable television lines.

We retained jurisdiction over this matter to conduct further
investigation to determine if Wellington or Emerson should obtain
a certificate of necessity. Docket No. 980732-TX was opened to
consider an application for certificate to provide alternative
local exchange telecommunications service by Emerson. In addition
to the Court Action, Parc Corniche filed a separate complaint in
Docket No. 971659-TP relating to ownership of the lines which we
declined to rule on until there was a more compete record of the
ownership of the telephone lines, equipment, and service in the
condominium.

I. B! i N R i

Our staff held several meetings and phone conversations with
the parties involved in these dockets. The following informatiocon
was cbtained. On July 18, 1996, Wellington and Emerson leased the
Parc Corniche rental office, including the computer and telephone
equipment servicing the condominium, to Labree Management, Inc.
{(Labree), which Dbecame the new management company for Parc
Corniche. The Parc Corniche condominium is not a single building:;
it is a multiple building condominium complex. Managing the Parc
Corniche property as a hotel, Labree operates the rental office,
registers guests into the condominium units, provides telephone PBX
switchboard service to guests, and separately bills the guests for
the telephcone charges accrued during their stay. It appears that
the based upon the services Labree provides, Labree should be
classified as call aggregator pursuant to Rule 25-24.610(1) (a),
Florida Administrative Code. Labree receives one telephone bill
from the local: exchange company. Labree is not certificated to
provide telecommunications services in Florida.

- 15 -
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We conclude based on these meetings and the information provided,
that Emerson incurred the cost to install the telephone lines in
the Parc Corniche condeminium in 1989. It leases those lines to
Labree Management which operates as a call aggregator. Wellington
is the former management company for Parc Corniche, and is a sister
company to Emerson. Emerson does not appear to be providing
telecommunication service to an end user.

Based on this information, we find that neither Emerson,
Wellington, nor Labree is operating as a telecommunications .company
required to have a certificate at this time. Further, we grant
Emerson’s request to withdraw its application and refund its
application fee based upon our conclusions.

I1. Ownership of Facilities (Proposed Agency Action)

on January 31, 1996, Parc Corniche Condominium ‘Association
declared ownership of the lines, or the facilities over which
telecommunications service is provided, inside the buildings in the
condominium complex. This action was challenged in circuit court.
The Circuit Court proceeding was abated for this Commission’s
determination of ownership. We believe that ownership in the lines
remain with Emerson Communications Company. We reach this
conclusion based upon the change in the law since the initial Telco
decision upen which Pare Corniche relies and on the facts as we
understand them.
As discussed in Order No., PSC-98-0699-FQOF-TP, the rewrite of
the statutes opened the entry into the telecommunications market
for entities previously precluded. Thus, depending on the
services, equipment, and lines provided by Wellington and Emerson,
they may be permitted to own the lines up to the demarcation peoint
and to provide telecommunications services to transient end users.

We previously noted that Emerson incurred the cost of
installation of the lines and leased those lines in the condominium
complex to Labree. Therefore, we find that Emerson owns those
facilities. Nothing in the current applicable law precludes
Emerson from owning the facilities. Further, Parc Corniche has
provided no evidence establishing ownership in the lines other than
through the application of the Ielgo decision to this situation and
its own declaration.
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In conclusion, we find that Emerson owns the

telecommunications facilities at the Parc Corniche Condominium
site. This conclusion shall be communicated to the Circuit Court
after the Order becomes final. This decision herein fully resolves
the complaint filed by Parc Corniche requesting us to determine the
ownership of the telephone and cable television lines at the Parc
Corniche Condominium. We note that we previously ruled that we had
no jurisdiction over cable television lines in Order No. PSC-98-
0699-FOF-TP. )

It is therefore,

ORDERED by the Florida Public Service Commission that neither
Emerson Communications Corporation nor Wellington Property
Management Inc. is operating as telecommunications company within
the meaning of Section 364.02, Florida Statutes. It is further

CRDERED that Emerson Communications Corporation’s request to
withdraw its application shall be granted with a refund of its
application fee. It is further

ORDERED that Emerson Communications Corporation owns the
telephone - lines, although Labree Management Company, Inc. has
control over access. It is further

QRDERED that the provisions of this OQrder relating to
ownership of the telephone facilities, issued as proposed agency
action, shall become final and effective upon the issuance of a
Consummating Order unless an appropriate petition, in the form
provided by Rule 28-106,201, Florida Administrative Code, is
received by the Director, Division of Records and Reporting, 2540
Shumard Qak Boulevard, Tallahassee, Florida 32399-0850, by the
close of business on the date set forth in the “Notice of Further
Proceedings” attached hereto. 1t is further

ORDERED that in the event this Order becomes final, Docket No.
971659~TP shall be closed. It is further

ORDERED that Docket No. 980732-TX shall be closed.

- 17 -




~

DOCKET NO. 001353-.
DATE: OCTOBER 26, 2000

ATTACHMENT A

ORDER NO. P5C-00-0695-PRA-TP
DOCKETS NOS. 971659-TP, 980732-TX
PAGE 6

By ORDER of the Florida Public Service Commission this 13th
day of April, 2000.

BLANCA S. BAY®O, Director
Division of Records and Reporting

By: /s/ Kay Flvon
Kay Flynn, Chief
Bureau of Records

This is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.

{ SEAL)

DWC

N H \'s

The Florida Public Service Commission is required by Section
120.569(1), Florida - Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

As identified in the body of this order, our action
determining ownership of the telephone facilities is preliminary in
nature. Any person whose substantial interests are affected by the
action proposed by this order may file a petition for a formal
proceeding, in the form provided by Rule 28-106.201, Florida
Administrative Code. This petition must be received by the
Director, Division of Records and Reporting, at 2540 Shumard Oak
Boulevard, Tallahassee, Florida 32399-0850, by the close of
business on May 4, 2000. If such a petition is filed, mediation
may be available on a case-by-casé basis. If mediation is
conducted, it does not affect a substantially interested person’s

~right to a hearing. 1In the absence of such a petition, this order

- 18 -
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shall become effective and final upon the issuance of a
Consummating Crder.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewed within the
specified protest period.

Any party adversely affected by the Commission’s final action
in this matter may request: (1) reconsideration of the decision by
filing a2 motion for reconsideration with the Director, Division of
Records and Reporting within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida

- Administrative Code; or (2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water or wastewater
utility by filing a notice of appeal with the Director, Division of
Records and Reporting and filing a copy of the notice of appeal and
the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified in Rule 9.200{(a),
Florida Rules of Appellate Procedure,

- 19 -
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CHECK LIST FOR CALL AGGREGATOR INSPECTIONS
. INSPECTIONDATE:_ 2\ ~ - OO HOTEL LICENSE NUMBER: 8 QC G143 -08

HOTEL NAME:_L ARC CORM™NIWCAT EXPIRATION DATE: 4\ [ \ 7L’_oo \
ROOMNUMBER: #__\\ D06
OWNERIGRY), K\{\‘\e M e e o vy . ONPHONE NUMBER: LAY 2% - O Bt las
PHYSICALADDRESS:_(, 200 Tare Cordicne o

cry:_Or\ando zZP:_32 B2\

MAILING ADDRESS: __C 0oe  OS,  cnONe

CITY: ZiP;
EVERY CALL AGGREGATOR SHALL [Yes | No | ttem |
Make access available at no charge greater than the amount for calls placed (1)a)
usinglmsubscribed provider.
Allow end users to access 9-1-1 at no charge. Dial 9-1-1 (should go to 811 or / (1))
LEC operator if 911 not available in area). i

Route 0+ local and 0- calls to the iocal provider unless user dials an access code —— {1)c)
for carrier of choice Re\l\Soux '

Route ail end user dialed calls to carrier of choice with appropriate access code / (1Hd)
(see reverse side of form)

Route all 0- calls to the local provider if no digits dialed within 5 seconds. (1{e) _

Name of Provider .oCe ?\'\ pe  sowmpany ° /

Post name of the operator service provider, ot (1}H 1

Post instructions on how to reach the operator of the local exchange service (1D 2
provider. A+D \<

Post instructions on how to reach emergency services {911, or other {1} 3
if 911 not operable in the area).

Post instructions on how to place local and long distance calls.

(e 4
(1)) 5
(1KH e

Post a toll free number for refunds.

h %

Post the amount of any surcharge for iocal, directory assistance, and long
distance calls to be billed and collected by the call aggregator.

Post if a surcharge applies whether the call is completed or not. Mn7z

(1N s

i rate information for a local or long distance call is posted, information should
be clearly separated and identified from the surcharge

X[ AX

Post the toll free number for the FPSC Division of Consumer Affairs (14n 9
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Make the following tests (if any are No, put No on front side-item (1)(d}} Yes
Dial 1-800-225-5288 did an ATAT operator answer? / A
Dial 1-800-265-5328, did an MCI operator answer? 4

No

]

Dial 1-800-877-8000, did a Sprint operator answer? v
Comments/Notes:
WNe  soviae otocmaken o0 Atshro ce
¥ Y

Louniec Wc \ retond oomver  gpd |
Tovde BC omary

Dedton, OBT_- Oc\ande Bosioess Telegdhone

LOR«c ec \(\(\an:gie% W nate\

Q\FORMSWP\CHKLIST.WPD
Revised March 1, 2000
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