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CASE BACKGROUND 

On October 20, 2000, Florida Power and Light Company (FPL) 
filed a Petition for Approval of a Performance Guaranty Agreement. 
FPL proposes to use the agreement in cases where applicants for 
service require a significant expansion of FPL's facilities to meet 
projected loads that, in FPL's opinion , may not materialize. 

The Commission has jurisdiction over the subject matter 
pursuant to Sections 366.04 and 366 .06, Florida Statutes. 
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DISCUSSION OF ISSUES 

ISSUE 1: Should the Commission approve Florida Power and Light 
Company's Petition for Approval of a Performance Guaranty 
Agreement? 

RECOMMENDATION: Yes, the proposed tariff should be approved, 
provided FPL files with the Commission monitoring reports as 
described in the staff analysis. [E. DRAPER, LEE] 

STAFF ANALYSIS: On October 20, 2000, Florida Power and Light 
Company (FPL) filed a Petition for Approval of a Performance 
Guaranty Agreement (agreement). FPL proposes to require the 
agreement in cases where applicants for service require a 
significant expansion of FPL's facilities to meet projected loads 
that, in FPL's estimation, are speculative and may not materialize. 
Under the proposed agreement, the applicant will be required to 
provide a "Performance Guaranty". If the revenues materialize as 
projected, FPL will refund or cancel the guaranty. 

To support its petition, FPL states that it has recently 
received between forty and fifty requests for service from 
customers whose loads, if they materialize, will require a 
significant expansion of FPL's distribution and/or transmission 
facilities. The requests are from telecommunications service 
providers and property developers who refurbish existing facilities 
or build new facilities to house the electronic equipment of 
telecommunications service providers, Internet service providers, 
and web hosts. The developers prepare the sites with the intent to 
lease them to the service providers. 

FPL asserts that these facilities require very high electric 
capacity when compared to similarly situated premises used as 
office buildings. The proposed facilities are typically about 
100,000 square feet and require up to 70 watts of billing demand 
per square foot. A typical commercial office building requires 
about 6 watts per square foot. The existing electric system is 
therefore often not sufficient to satisfy the electric requirements 
of these types of facilities. 

FPL states that it has concerns that the projected load and 
associated revenues might not materialize in every instance. FPL 
believes that due to rapid growth and many participants in the 
evolving telecommunications services market, some of the projects 
will not be viable. If the projected revenues do not materialize, 
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FPL's ratepayers will bear the cost of the significant investment 
made to serve the load. 

For the above stated reasons FPL is proposing to require these 
types of applicants to sign the Performance Guaranty Agreement. 
The proposed agreement will allow FPL to complete the required 
upgrades or expansions with assurance that FPL's general body of 
ratepayers will not bear the incremental costs incurred by FPL in 
the event the projected load does not materialize. Although FPL's 
proposal was prompted by the recent activity in the communications 
field, the agreement will be utilized for any customer that 
requires a significant investment by FPL and whose projected 
revenues are uncertain. 

Under the agreement, an applicant will be required to post a 
Performance Guaranty in the form of cash, a surety bond, or a bank 
letter of credit. The amount of the Performance Guaranty is 
determined using FPL's estimate of the incremental costs it will 
incur to serve the requested capacity, multiplied by a carrying 
cost factor. The carrying cost factor represents the carrying cost 
(return, depreciation, property taxes, and insurance) to FPL over 
the 30-year life of the investment. Staff reviewed the calculation 
of the carrying cost factor and believes that it is appropriate. 

The incremental cost represents the difference between the 
cost FPL would ordinarily incur to provide service to the premises 
and the cost FPL will incur to meet the requested higher level of 
capacity. Such incremental costs may include the upgrade to or 
acceleration of the in-service date of both transmission and 
distribution facilities. 

To illustrate, if an existing structure has in place 
facilities to supply 8 watts per square foot ("Baseline Capacity"), 
and the applicant for service requests 50 watts per square foot, 
then the performance guaranty will be based only on the cost to 
provide the incremental capacity (42 watts per square foot). In 
the case of a new structure, FPL will determine the amount of 
capacity that would be typical for a commercial customer in that 
location. The performance guaranty calculation will be based on 
the difference between the capacity requested and the typical 
capacity. 

During the 3-year term of the agreement, FPL will compare the 
"Incremental Base Revenues" collected from the customer to the 
Performance Guaranty amount. Incremental Base Revenues are the 
difference between the actual revenues received ("Base Revenues") 
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and those revenues FPL would have received from a more typical 
customer ("Baseline Base Revenues") . 

If during the three-year period the total Incremental Base 
Revenues received equal or exceed the Performance Guaranty amount 
posted, then FPL will refund the total amount of the cash to the 
customer. If the customer has posted a surety bond or letter of 
credit, the bond or letter credit will be released or canceled. 

At the end of the three-year period, if the total Incremental 
Base Revenues received are less than the Performance Guaranty 
amount posted, then a settlement will be made. At that time, the 
customer who posted a cash guaranty will receive a refund equal to 
the amount of the Incremental Base Revenues paid during the three- 
year period. The remaining balance of the cash Performance 
Guaranty is retained by FPL. 

Customers who provided a letter of credit or surety bond, will 
be required to pay FPL an amount equal to the difference between 
the Performance Guaranty and Incremental Base Revenues paid during 
the three-year period. 

Staff believes that FPL' s proposed Performance Guaranty 
Agreement is appropriate because it provides protection for FPL's 
general body of ratepayers in the event that the projected loads of 
customers do not materialize. Such protections are similar to 
those provided for pursuant to Rule 25-6.064, Florida 
Administrative Code, which applies to customers who require an 
extension of the utility's distribution facilities in order to 
receive service. Such customers are required to pay a contribution 
in aid of construction (CIAC) to help offset the extension cost. 

Such situations are addressed in Section 2.2 of FPL's General 
Rules and Regulations for Electric Service, entitled Availability 
of Service. This Commission-approved tariff provision allows FPL 
to require an applicant for service who requires an extension of 
FPL's facilities to provide a guaranty, a CIAC calculated pursuant 
to Commission rules, and/or advances for construction when in FPL's 
opinion the potential revenues do not justify the cost of the 
extension. It also provides for a contract minimum monthly payment 
by the customer when there is doubt as to the level or length of 
use of the facilities. The underlying purpose of this provision 
is to ensure that ratepayers are not unduly burdened with the 
expense of facilities that are not fully utilized. 

The staff would also note that, unlike a CIAC, the proposed 
Performance Guaranty Agreement allows the applicant for service to 
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receive a full or partial refund of the Performance Guaranty if the 
projected load and revenues are realized. When meeting with 
potential customers, it is FPL's intent to provide analyses 
demonstrating the level of load that must materialize over the 
three-year period in order to offset the Performance Guaranty. FPL 
believes that the agreement provides an incentive to the applicant 
to correctly identify the level of service needed. Staff has 
reviewed sample analyses provided by FPL that demonstrate that if 
the projected loads of these types of customers do materialize, 
they most likely will receive a full refund of the Performance 
Guaranty. 

While the staff believes that FPL's proposed agreement is 
appropriate, the staff has some concerns that the agreement 
includes no precise mechanism for determining when a performance 
guaranty will be required from a customer. Deciding when to 
require a performance guaranty is left entirely to FPL's 
discretion. For this reason, FPL's use of the agreement should be 
monitored for a minimum of two years. 

To monitor the application of the tariff, the staff proposes 
that FPL file with the Commission annual monitoring reports that 
include the following information: 1) for each agreement executed, 
FPL should provide the amount of the performance guaranty requested 
and the total projected revenues for a 3-year period, and 2) for 
all telecommunications and internet service providers, or similar 
customers, who request service which requires a significant upgrade 
of existing facilities as envisioned under the tariff language, and 
who were not required to execute an agreement, FPL should provide 
an explanation as to why the applicant was not required to sign the 
agreement. The purpose of the second filing requirement is to 
ensure that all similarly customers are being treated fairly. 

The reports should be submitted once a year for at least two 
years. The reports should be filed with the Commission for the 
staff to review no later than March 1 for the previous year's 
monitoring. 

In summary, the staff believes that FPL's proposed Performance 
Guaranty Agreement is appropriate, and should be approved. The 
agreement should ensure that the general body of ratepayers will 
not be burdened with an investment in facilities that are not 
needed, and will provide incentive to customers to realistically 
estimate their need for electric service. 
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ISSUE 2: What is the appropriate effective date of the proposed 
tariff? 

RECOMMENDATION: The proposed tariff should become effective on 
December 19, 2000. In the event that a timely protest if filed, 
the tariff should remain in effect with any increase held subject 
to refund pending resolution of the protest. [E. DRAPER, STERN] 

STAFF ANALYSIS: If the Commission approves the proposed tariff, it 
should become effective on December 19, 2000. 

ISSUE 3: Should this docket be closed? 

RECOMMENDATION: Yes, if no protest is filed within 21 days of the 
issuance of the order. [STERN] 

STAFF ANALYSIS: If a protest is filed within 21 days of the 
Commission order approving this tariff, the tariff should remain in 
effect pending resolution of the protest, with any charges held 
subject to refund pending resolution of the protest. If no protest 
is filed, this docket should be closed upon the issuance of a 
Consummating Order. 
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