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RESPONSE OF TIME WARNER TELECOM OF FLORIDA, L.P.
TO BELLSOUTH TELECOMMUNICATIONS, INC.'S
EMERGENCY GLOBAL MOTION TO COMPEL
Time Warner Telecom of Florida, L.P. (“Time Warner”), by and through its undersigned
counsel, and pursuant to Rule 28106.204(1), Florida Administrative Code, files this Response in
Opposition to BellSouth Telecommunications, Inc.’s, (“BellSouth”) Emergency Global Motion to

Compel which was filed on February 27, 2001. In support thereof, Time Warner states as follows:

I.__GENERAL STATEMENT OF POSITION

Although the issues in this proceeding were formally established by December 7, 2000,
BellSouth apparently made a strategic decision to delay propounding its extremely broad discovery
requests until February 2, 2001, even though the deadline for completion of discovery was February
28, 2001. Then, even though Time Warner filed objections to BellSouth’s discovery requests on
February 12, 2001, BellSouth waited until February 27, 2001, one week before the hearing, to file
its Emergency Global Motion to Compel. Clearly, BellSouth did not intend to complete discovery
by February 28, 2001, since BellSouth did not indicate its intent compel responses from Time Warner
until the day before the deadline (even though it was aware of Time Warner’s objections for two

weeks). It seems that if BellSouth truly wanted to complete discovery in a timely manner, it would
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have filed its Motion to Compel as soon as it became aware of Time Warner’s objections.

At this point, it is unclear what purpose BellSouth’s discovery requests or Emergency Motion
to Compel serve other than to divert the attention of Time Warner and the other ALECs, as well as
the Commission, from preparing for the hearing. Perhaps BellSouth’s intent is to actually delay
resolution of this docket altogether on the premise that it was denied an opportunity to conduct
meaningful discovery. Whatever its intent, BellSouth should not be allowed to manipulate this
process in a manner that completely disregards deadlines set by the Commission and denies Time
Warner the ability to prepare for hearing without the distractions inherent in responding to discovery
issues the week before a hearing, a situation which the discovery deadlines were actually intended
to prevent.

Notwithstanding BellSouth’s disregard for the discovery deadline set by the Commission, the
information requested by BellSouth appears to be superfluous at this late date in the proceeding since
BellSouth filed its Direct and Rebuttal Testimony on December 1, 2000. At this point, the day before
the hearing is scheduled to begin, BellSouth cannot expect to supplement its testimony with any of
the information acquired through the contested discovery requests.

If the Commission grants BellSouth’s motion, thereby sanctioning BellSouth’s manipulation
of the process, there appear to be several consequences: 1) the Commission would undermine its
own orders setting discovery deadlines in this docket, with which all parties but BellSouth complied
in good faith; 2) such a decision may create a “slippery slope” resulting in parties withholding
discovery requests in future dockets until so late in the process that parties and staff are consumed
with discovery issues up to and including the day of the final hearing; and 3) the ALECs would be
in the untenable position of attempting to comply with BellSouth’s voluminous discovery requests

even after the hearing commences on March 7, 2001. As a practical matter, unless the hearing is
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postponed, which is not an acceptable alternative, it would be impossible for Time Warner to comply
with BellSouth’s requests before the end of the hearing scheduled for March 7-9, 2001. Clearly,
BellSouth could have avoided this situation, as have all the other parties, by propounding discovery
in a timely manner.

With respect to all of its requests for company specific information, BellSouth argues that the
requested information is relevant to the issue of whether ALEC:s are using reciprocal compensation
revenue for ISP-bound traffic “to generate an unearned financial windfall.” However, this proceeding
is not concerned with the profits or losses of individual ILECs or ALECs; rather, the focus of this
proceeding is the development of a compensation mechanism that is consistent with federal
guidelines. Regardless of that fact, not once in its motion to compel did BellSouth indicate how it
defines “unearned windfall” for purposes of this proceeding, nor did BellSouth adequately explain
why this Commission should consider that information in its determination of an appropriate
compensation mechanism for ISP bound traffic.

For the reasons set forth above, BellSouth’s motion to compel responses to its discovery

requests should be denied.

II.__RESPONSES TO SPECIFIC INTERROGATORIES

Time Warner incorporates by reference its arguments supporting the denial of BellSouth's
Motion to Compel set forth above, and further states:

A. INTERROGATORIES NOS. 7,8,9,10,11,12 AND 13

BellSouth argues that a response to the above-listed interrogatories is relevant to the issue
of whether Time Warner is using reciprocal compensation revenue for ISP-bound traffic "to generate
an unearned financial windfall." However, BellSouth never defines “unearned windfall” or explains

how the information requested will assist the Commission in making a determination of an appropriate

3.



compensation mechanism for ISP bound traffic. There is not an issue in this proceeding that includes
ILEC or ALEC profits, supposed "unearned windfalls," or costs as factors relevant to resolving the
matter of compensation for ISP traffic. Indeed, company-specific profits and losses are not
appropriately considered by the Commission in its policy decisions in this generic proceeding. Instead,
an appropriate compensation mechanism consistent with the requirements of federal law is the
appropriate focus of this generic proceeding. Thus, BellSouth's Motion to Compel answers to the
above-numbered discovery requests should be denied.

B. INTERROGATORIES NOS. 14,15,16,22,24 AND 25

Once again, BellSouth maintains, that company-specific informationregarding Time Warner’s
total dollar investment in Florida, including its total dollar investment in switches, outside plant, and
support assets, is somehow relevant to Issue 4, which focuses on the policy considerations which
should inform the Commission's decisions in this docket. The information sought under there
interrogatories is not only irrelevant, but appears to indicate BellSouth’s desire to transform this
proceeding from a generic docket to a super-detailed cost case for the ALECs. Time Warner’s cost
of doing business in Florida is irrelevant; the only potentially relevant ALEC cost is the cost of
transporting and terminating local traffic where an ALEC seeks to establish its right to a symmetrical
reciprocal compensation rate. Such costs must be reflected in a cost study which, in this case, Time
Warner has conducted. For these reasons, BellSouth's motion to compel responses to the above-
listed discovery requests should be denied.

C. INTERROGATORY NO. 23

Once again, BellSouth requested company specific information regarding Time Warner’s
ownership interest in any ISP. In an attempt to justify its request, BellSouth states that the

“information sheds further light on whether any ALEC is receiving an unearned financial windfall as
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aresult of reciprocal compensation payments for ISP bound traffic.” However, BellSouth once again
fails to offer any explanation as to how it defines “unearned windfall” and why the information should
be considered by this Commission in this generic docket. For these reasons, BellSouth's motion to
compel a response to the above-listed discovery request should be denied.

D. INTERROGATORIES NO. 6 AND 21

These interrogatories require Time Warner to undertake research and analysis of filings before
state commissions across the nation concerning positions taken or filings on ISP/reciprocal
compensation issues. This information is public record and equally available to BellSouth; however,
Time Warner provided the states in which Time Warner has participated in arbitrations involving
issues in this docket. For these reasons, BellSouth's motion to compel responses to the above-listed
discovery requests should be denied.

E. INTERROGATORY NO. 4

BellSouth seeks "all documents that refer to relate to any issue raised in Phase I of the
Generic ISP Proceeding." It is difficult to imagine a discovery request that is more overbroad, unduly
burdensome, or expensive than this request. The request is not limited to any specific issue nor is it
limited to any specific period of time. This request, more than any other, clearly indicates the
unreasonableness of BellSouth’s discovery requests, and BeliSouth’s apparent attempt to disrupt
these proceedings with irrelevant and unduly burdensome discovery requests with which Time Warner
cannot comply. For these reasons, BellSouth's motion to compel a response to the above-listed
discovery request should be denied.

III. SPECIFIC REQUESTS FOR PRODUCTION
Time Warner incorporates by reference its arguments supporting denial of BellSouth's Motion

to Compel set forth in the General Statement of Position above, and further state:
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A. REQUEST FOR PRODUCTION NOS. 6,7,8,9,10,11,12,13,16 AND 17

Time Warner adopts and incorporates by reference its arguments set forth under Sections I
and 1I above concerning the supposed relevancy of determining whether an ALEC is receiving an
"unearned windfall." As previously stated, the issue of whether Time Warner is earning an "unearned
windfall" is not a relevant consideration in establishing an appropriate and lawful reciprocal
compensation mechanism for ISP traffic. For these reasons, BellSouth's motion to compel responses
to the above-listed discovery requests should be denied.

B. REQUEST FOR PRODUCTION NOS. 2, 14, 15, 17 AND 22

Time Warner adopts and incorporates by reference the relevancy arguments set forth in
Sections I and II above regarding Time Warner’s supposedly "unearned windfall" and, for those
reasons, Time Warner requests denial of BellSouth's Motion to Compel responses to the above
numbered requests for production of documents.

C. REQUESTS FOR PRODUCTION NOS. 18,19 AND 20

These interrogatories seek information relating to Time Warner’s ownership, affiliation or
interest, if any, with an ISP. Once again, BellSouth claims the information is relevant to determine
whether Time Warner is receiving an "unearned financial windfall". Time Warner adopts and
incorporates by reference the arguments set forth in Sections I and II above regarding BellSouth’s
"unearned windfall" contention and, for those reasons, requests denial of BellSouth’s Motion to
Compel responses to the above numbered requests for production of documents.

D. REQUEST FOR PRODUCTION NO. 23

BellSouth requests copies of any agreements to which Time Warner is a party that involve
the sharing of reciprocal compensation received by Time Warner from BellSouth. Again, BellSouth

claims the information is relevant to determine if Time Warner is receiving an "unearned financial
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windfall". Time Warner adopts and incorporates by reference the arguments set forth above in
Sections I and II regarding BellSouth’s "unearned windfall" allegation and, for those reasons,
requests denial of BellSouth’s Motion to Compel responses to the above numbered request for
production of documents.

E. REQUEST FOR PRODUCTION NO. 4

Time Warner adopts and incorporates by reference the relevancy arguments under Section

I and IT above concerning BellSouth’s allegations of "unearned windfall" and, for those reasons,

requests denial of BellSouth's Motion to Compel a response to this request for production.



V. CONCLUSION

BellSouth chose to delay propounding its discovery requests, and failed to complete discovery
by the deadline established by the Commission even though BellSouth knew well in advance the
issues to be addressed by the Commission at the hearing. BellSouth’s motion to compel contains
nothing but conclusory allegations that company-specific information is relevant to this docket for
purposes of establishing the existence of an “unearned windfall” supposedly earned by Time Warner
and other ALECs. BellSouth failed to explain why company-specific information concerning profits
and costs is necessary to the determination of a compensation mechanism in this docket, and did not
justify its failure to comply with the prehearing officer’s order to complete discovery by February
28, 2001. As such, Time Warner respectfully requests denial of BellSouth’s Emergency Global

Motion to Compel.

Respectfully submitted this 6™ day of March, 2001.

TIME WARNER TELECOM OF FLORIDA, L.P.

Vo B ecdin

PETER M. BAR ESQ.
Fla/Bar No. 46594
REN M. CAMECHIS, ESQ.
Fla. Bar No. 0898104
Pennington, Moore, Wilkinson,
Bell & Dunbar, P.A.
Post Office Box 10095
Tallahassee, Florida 32302-2095
(850) 222-3533
(850) 222-2126 (fax)




CERTIFICATE OF SERVICE
DOCKET NO. 000075

I HEREBY CERTIFY that a true and correct copy of the foregoing Response of Time
Warner Telecom of Florida, L.P. to BellSouth Telecommunications, Inc.’s Emergency Global

Motion to Compel by U.S. Mail on this 6™ day of March, 2001, to the following parties of record:

Allegiance Telecom BellSouth Telecommunications, Inc.
Morton Posner, Esq. Douglas Lackey/Earl Edenfield
1150 Connecticut Avenue, N.W. 675 W. Peachtree St., #4300

Suite 205 Atlanta, GA 30375

Washington, DC 20036

) Birch Telecom of the South, Inc.
Allegiance Telecom, Inc.

) 5 Monica Barone

Elizabeth Howland, Esq. 8601 Six Forks Road, Suite 463
1950 Stemmons Freeway, Suite 3026 Raleigh, NC 27516
Dallas, TX 75207-3118
AT&T BroadBand Office Communications, Inc.
Tracy Hatch Mr. Woody Traylor

101 North Monroe Street, Suite 700 2900 Telestar Court
Tallahassee, FL 32301-1549 Falls ChUI‘Ch, VA 22042-1206
AT&T Cox Communications
Suzanne Ockleberry/James Lamoureux Ms. Jill N. Butler

1200 Peachtree Street 4585 Village Avenue
Suite 8017 Norfolk, VA 23502-2035
Atlanta, GA 30309

, e.spire Communications, Inc.

?ltl‘g;y\;:hv{ei 1rm James C. Falvey, Esq.

e : .
PO, Box 391 133 National Business Parkway

Suite 200

Tallahassee, FL 32302 Annapolis Junction, MD 20701

BellSouth Telleco unications, Inc. FL Cable Telecommunications Assoc., Inc.
Nancy B. White/James Meza III i
Michael A. Gross

c¢/o Nancy H. Sims .
150 South Monroe Street, Suite 400 Hzr‘:\ﬁf};aig};:;ing%gglte 100
Tallahassee, FL 32301-1556 ’

Florida Competitive Carriers Assoc.
c/o McWhirter Law Firm

Joseph McGlothlin/Vicki Kaufman
117 S. Gadsden St.

Tallahassee, FL. 32301

BellSouth Telecommunications, Inc.
Michael P. Goggin

150 West Flagler St., Suite 1910
Miami, FL 33130



Focal Communications Corporation of Florida
Mr. Paul Rebey

200 North LaSalle Street, Suite 1100
Chicago, IL 60601-1914

Gerry Law Firm

Charles Hudak/Ronald V. Jackson
3 Ravinia Dr., #1450

Atlanta, GA 30346-2131

Global NAPS, Inc.
10 Merrymount Road
Quincy, MA 02169

Intermedia Communications, Inc.
Mr. Scott Sapperstein

3625 Queen Palm Drive

Tampa, FL 33619-1309

Katz, Kutter Law Firm

Charles Pellegrini/Patrick Wiggins
12th Floor

106 East College Avenue
Tallahassee, FL 32301

Kelley Law Firm

Genevieve Morelli

1200 19th St. NW, Suite 500
Washington, DC 20036

KMC Telecom, Inc.

Mr. John McLaughlin
1755 North Brown Road
Lawrenceville, GA 33096

Landers Law Firm
Scheffel Wright

P.O. Box 271
Tallahassee, FL 32302

—

Laura L. Gallagher, P.A.
101 E. College Avenue, Suite 302
Tallahassee, FL 32301

Level 3 Communications, LLC
Michael R. Romano, Esq.

1025 Eldorado Blvd.
Bloomfield, CO 80021-8869

MCI WorldCom

Ms. Donna C. McNulty

325 John Knox Road, Suite 105
Tallahassee, FL 32303-4131

MCI WorldCom, Inc.
Mr. Brian Sulmonetti
Concourse Corporate Center Six

Six Concourse Parkway, Suite 3200
Atlanta, GA 30328

McWhirter Law Firm
Vicki Kaufman

117 S. Gadsden St.
Tallahassee, FL 32301

MediaOne Florida Telecommunications, Inc.
c/o Laura L. Gallagher, P.A.

101 E. College Ave., Suite 302

Tallahassee, FL. 32301

Messer Law Firm

Norman Horton, Jr.

215 S. Monroe Street, Suite 701
Tallahassee, F1. 32301-1876

Moyle Law Firm

Jon Moyle/Cathy Sellers
The Perkins House

118 North Gadsden Street
Tallahassee, FL 32301



Northeast Florida Telephone Company, Inc.

Jim Boykin
P.O. Box 544
Macclenny, FL. 32063-0544

Orlando Telephone Company
Herb Bornack

4558 S.W. 35th Street, Suite 100
Orlando, FL 32811-6541

Rutledge Law Firm

Ken Hoffman/John Ellis/M. McDonnell
P.O. Box 551

Tallahassee, FL 32302-0551

Sprint-Florida, Incorporated

Charles J. Rehwinkel/Susan Masterto
P.O.Box 2214

MS: FLTLHOO0107

Tallahassee, FL 32316-2

Supra Telecom
Brian Chaiken
2620 S.W. 27th Avenue
Miami, FL 33133-3001

Time Warner Telecom of Florida, L.P.
Carolyn Marek

233 Bramerton Court

Franklin, TN 37069

US LEC of Florida Inc.

Wanda Montano

401 North Tryon Street, Suite 1000
Charlotte, NC 28202

Verizon Select Services Inc.
Kimberly Caswell

P.O. Box 110, FLTC0007
Tampa, FL 33601-0110

XO Florida, Inc.

Dana Shaffer

105 Molly Street, Suite 300
Nashville, TN 37201-2315
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