
JACK SHREVE 
PUBLIC COUNSEL 

STATE OF FLORIDA 
OFFICE OF THE PUBLIC COUNSEL 

c/o The Florida Legislature 
11 1 West Madison St. 

Room 812 
Tallahassee, Florida 32399-1400 

850-488-9330 

October 12,200 1 

Ms. Blanca S. Bayo, Director 
Division of the Commission Clerk 
and Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0870 

RE: Docket Nos. 000824-EI, 001 148-EI, and 010577-E1 

Dear Ms. Bayo: 

Enclosed are an o r i d  and fifteen copies each of Public Counsel’s Post-Hearing Statement 
of Issues and Positions and Public Counsel’s Brief for filing in the above referenced docket. 

Also enclosed is a 3.5 inch diskette containing Public Counsel’s Post-Hearing Statement of 
Issues and Positions and Public Counsel’s Brief in Wordperfect for Windows 6.1. Please indicate 
receipt of fihg by date-stamping the attached copy of this letter and returning it to this office. Thank 
you for your assistance in this matter. 

Sincerely, 

Roger Howe 
Deputy Public Counsel 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of Florida Power 
Corporation’s earnings, 
including effects of proposed 
acquisition of Florida Power 
Corporation by Carolina Power & 
Light. 
~~~~ 

In re: Review of Florida Power & 
Light Company’s proposed merger 
with Entergy Corporation, the 
formation of a Florida 
transmission company (“Florida 
transco”), and their effect on 
FPL’s retail rates. 
~ 

In re: Review of Tampa Electric Company 
and impact of its participation in GridFlorida 
LLC, a Florida Transmission company, 
on TECO’s retail ratepayers. 
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PUBLIC COUNSEL’S POST-HEARING 
STATEMENT OF ISSUES AND POSITIONS 

The Citizens of the State of Florida, through the Office of Public Counsel, pursuant to 

Order No. PSC-01- 1959-PHO-E1, issued October 1,2001, submit this Post-Hearing Statement of 

Issues and Positions: 

STATEMlENT OF BASIC POSITION 

Regardless of the direction taken by its federal counterpart, the Florida Public Service 
Commission cannot alter its fundamental approach to electric utility regulation in Florida unless 
and until changes are made to state law. The statutory framework under which the Commission 
has operated for many years results in electric utilities providing bundled retail service pursuant 
to Commission-approved tariffs, with the embedded transmission component provided over 
assets under the Cornmission’s jurisdiction. The Legislature must reasonably expect past 
Commission practices will continue in the future and that the Commission will not take any 
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action in these dockets which directly or indirectly permits or causes a change in matters subject 
to its historic jurisdiction. 

The Federal Energy Regulatory Commission (FERC), in addition to its jurisdiction over 
wholesale sales of electricity, also exercises exclusive jurisdiction under the Federal Power Act 
(“FPA”) over the transmission of  electricity in interstate commerce. FERC, however, has never 
held that transmission service provided as part of traditional bundled retail electric service 
amounts to transmission in interstate cornrnerce subject to its jurisdiction. This is true whether 
the traditional bundled retail service involves the delivery of the transmission owner’s own 
generation or power purchased from someone else. Where the transmission takes place over the 
transmission providers own facilities for delivery to the transmission providers own retail 
customers, it is a traditional bundled retail sale of electricity and strictly a matter of state 
jurisdiction. (States which instituted retail competition were chagrined when FERC asserted 
jurisdiction over their retail transmission service, something evidently not contemplated when 
they passed the competitive initiative. See Transmission Access Policv Study Group v. Federal a, 225 I;. 3d 467 (D.C. Cir. 2000).) 

Given that there is no “state retail program” in Florida at present, the ability of Florida’s 
electric utilities to participate in GridFlorida would apparently turn on their ability to 
“voluntarily” place retail transmission assets under FERC’s jurisdiction. However, the statutory 
underpinnings for the Commission’s jurisdiction over electric utilities have not changed in their 
essential elements for many years. The kgislature has given no indication that it expects a 
lessening of electric utility oversight from this Commission. The current statutory scheme in 
Florida does not allow Florida Power & Light Company, Florida Power Corporation or Tampa 
Electric Company to act unilaterally to affect the terms or conditions of retail electric service. In 
short, these utilities are incapable of acting “voluntarily’’ to transfer away state regulation of retail 
transmission service. 

The fact that these utilities are powerless to act without Commission approval, however, 
does nothing to establish the Commission’s own authority to allow retail transmission service to 
bc removed from state control. As noted above, the legislative directive under which the 
Commission has operated for many years has always resulted in traditional bundled retail service. 
Certainly, FERC’s actions at the federal level cannot directly affect the Commission’s statutory 
duty to regulate all aspects of retail electric service as an attribute of the State’s police power. 
Just as an agency is incompetent to interpret the constitutionality of a statute it must administer, 
an agency cannot divest itself of statutory responsibilities. Until the Legislature declares 
otherwise, the Commission should not allow Florida’s electric utilities to make any fundamental 
changes in the way they provide traditional bundled retail service or transfer ownership or 

- operational control of their retail transmission assets to GridFlorida. The final order in this 
docket should direct Florida Power & Light Company, Florida Power Corporation, and Tampa 
Electric Company to continue providing traditional bundled retail electric service to their 
customers. 

2 



ISSUES AND POSITIONS 

ISSUE 1: Is participation in a regional transmission organization (RTO) pursuant to FERC 
Order No. 2000 voluntaiy? 

OPC: *Yes. It’s voluntary because Order No. 2000 says it’s voluntary. It’s voluntary 
because the Federal Power Act, under FERC’s own consistent interpretation for 
many years, left jurisdiction over the transmission component of traditional 
bundled retail service to the states. And it is voluntary if FPL can refuse to 
proceed unless the utility receives permission to employ a specific mechanism for 
transmission cost recovery from this Commission.* 

ISSUE 2: What are the benefits to Peninsular Florida associated with the utility’s (FPC, 
FPL, or TECO) participation in GridFlorida? 

OPC: *The Commission can only speak to this issue within the scope of its own 
jurisdiction. At this level, the Commission must assume, in the absence of 
legislative directives, that the policy of this state is to continue all regulation of 
retail transmission service under the Commission’s continued oversight. As such, 
there are no benefits to Peninsular Florida associated with participation in 
GridFlorida. * 

ISSUE 3:  What are the benefits to the utility’s ratepayers of its participation in GridFlorida? 

OPC: *None are readily identifiable at this time. Certainly no benefits have been 
identified which would fully offset the increased costs caused by participation in 
GridFlorida. Moreover, all of the claimed benefits relate to wholesale sales and 
other matters outside the Commission’s jurisdiction.* 

ISSUE 4: What are the estimated costs to the utility’s ratepayers of its participation in 
GridFlorida? 

OPC: *The costs will be determined by whatever FERC approves for GridFlorida’s 
tariffs at startup or at any time in the future. As such, the level of estimated costs 
today is irrelevant because the Commission will not exercise any jurisdiction over 
amounts to be recovered from retail ratepayers at any time after GridFlorida is in 
operation. * 

- ISSUE 5: Is TECO’s/FPL’s decision to transfer ownership and control of its transmission 
facilities of 69kV and above to GridFlorida appropriate? 

and 
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Is FPC’s decision to transfer operational control of its transmission facilities of 69 
kV and above to GridFlorida while retaining ownership appropriate? 

OPC: *No. Moreover, the companies cannot make such a decision without prior 
Commission authorizatj on. Inasmuch as such an authorization may effectively 
divest the Commission of jurisdiction over retail transmission assets, the 
Commission cannot allow either the asset transfer or the transfer of operational 
control.* 

ISSUE 6: Is the utility’s decision to participate in GridFlorida prudent? 

OPC: *No. The utilities have not been forced to join GridFlorida. Retail customers 
should not have to bear additional costs because of the utilities voluntary action. 
And retail customers should not have to bear the risks associated with having 
jurisdiction over retail transmission transferred, on the utilities’ initiative, to a 
federal agency. * 

ISSUE 7 :  What policy position should the Commission adopt regarding the formation of 
GridFlorida? 

OPC: *GridFlorida would be a FERC-regulated entity outside the Commission’s 
jurisdiction. As such, the Commission should refrain from making policy 
pronouncements in matters not related to retail electric regulation. * 

ISSUE 8: Is Commission authorization required before the utility can unbundle its retail 
service? 

OPC: *Yes. Public Counsel understands this issue to address whether a utility can 
fundamentally change the manner in which it provides traditional bundled retail 
service pursuant to tariffs approved by the Commission, or affect any aspect of the 
Commission’s jurisdiction, without prior approval. It cannot. Moreover, the 
Commission cannot authorize unbundling (Le. a change in traditional bundled 
retail service) if to do so would effectively divest it of some of its jurisdiction.* 

ISSUE 9: Is Commission authorization required before the utility can stop providing retail 
transmission service? 

OPC: *Yes. A utility cannot unilaterally alter the terms or conditions of service 
governed by tariffs approved by the Commission. Moreover, a utility cannot take 
an action that would affect any aspect of the Commission’s regulatory oversight 
without the Commission’s prior approval. The Commission cannot allow 
Florida’s electric utilities to get out of the retail transrnission business if to do so 
would effectively divest it of some of its jurisdiction.* 
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ISSUE 10: Is Commission authorization required before FPC can transfer operational control 
of its retail transmission assets? 

and 

Is Commission authorization required before FPWTECO can sell its retail 
transmission assets? 

OPC: *Yes. A utility cannot uniIaterally alter the terms or conditions of service 
governed by tariffs approved by the Commission. Moreover, a utility cannot take 
an action that would affect any aspect of the Commission’s regulatory oversight 
without the C o ~ s s i o n 7  s prior approval. The Commission cannot allow 
Florida’s electric utilities to transfer retail transmission assets or transfer 
operational control of retail transmission assets if to do so would effectively divest 
the Commission of some of its jurisdiction.* 

ISSUE 1 1 : Is a Regional Transmission Organization for the Southeast region of the United 
States a better alternative for Florida than the GridFlorida RTO? 

OPC: *Passing on the relative merits of matters outside the Commission’s retail 
jurisdiction would be inappropriate.* 

ISSUE 12: Does FERC possess the jurisdiction to mandate participation in an RTO? 

OPC: *No. Assuining Order No. 888 is upheld on appeal, FERC will have 
jurisdiction over transmission in interstate commerce which will include 
all wholesale and all unbundled retail sales of electricity. Neither of these 
categories includes the transmission component of traditional bundled 
retail service. * 

ISSUE 13: What jurisdiction will the Commission exercise over GridFlorida? 

OPC: *None.* 

Respectfully submitted, 

JACK SHREVE 
PUBLIC COUNSEL 
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Office of Public Counsel 
c/o The Florida Legislature 
I. 11 West Madison Street 
Room 812 
Tallahassee, Florida 32399- 1400 
(850) 488-9330 

Attorneys for the Citizens 
of the State of Florida 
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CERTIFICATE OF SERVICE 
DOCKETS NOS. 000824-EI, 001148-EI, 010577-EX 

I HEREBY CERTIFY that a true and correct copy of the foregoing PUBLIC 

COUNSEL'S POST-HEARING STATEMENT OF ISSUES AND POSITIONS has been 

furnished by U.S. Mail or *Hand-delivery to the following parties on this 12th day of October, 

200 1. 

Robert V. EIias, Esquire" 
Marlene Stern, Esquire* 
William Cochran Keatiing, IV, Esquire" 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Lee L. Willis, Esquire 
James D. Beasley, Esquire 
Ausley & McMullen 
Post Office Box 391 (32302) 
227 South Calhoun Street (32301) 
Tallahassee, FL 

Bill L. Bryant, Jr., Esquire 
Natalie B. Futch, Esquire 
Katz, Kutter, Haigler, Alderman, 

104 East College Avenue, 12th Floor 
Tallahassee, FL 32301 

Bryant & Yon 

Michael B. Twomey, Esquire 
Post Office Box 5256 
Tallahassee, FL 323 14-5256 

- James A. McGee, Esquire 
Florida Power Corporation 
Post Office Box 14042 
St. Petersburg, FL 33733 

Mark F. Sundback, Esquire 
Kenneth L. Wiseman, Esquire 
Andrews & Kurth Law Firm 
170 1 Pennsylvania Avenue, NW 
Suite 300 
Washington, DC 20006 

Diane I(. Kiesling, Esquire 
Leslie A. Paugh, Esquire 
Landers & Parsons, P.A. 
3 10 W. College Avenue 
Tallahassee, FL, 32301 

John W. McWhirter, Jr., Esquire 
Florida Industrial Power Users Group 
McWhirter, Reeves, McGlothlin, Davidson, 

Decker, Kaufman, Arnold & Steen, P.A. 
400 North Tampa Street, Suite 2450 
Tampa, FL, 33601-3350 

James P. Fama, Esquire 
LeBoeuf, Lamb, Greene & MacRae LLP 
1875 Connecticut Avenue, N W  Suite 1200 
Washington, DC 20009 

Harry W. Long, Jr., Esquire 
Tampa Electric Company 
Post Office Box 11 1 
Tampa, FL 33601 
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Mr. Robert C. Williams, P.E. 
Director of Engineering 
Florida Municipal Power Agency 
8553 Commodity Circle 
Orlando, FL 328 19-9002 

Thomas A. Cloud, Esquire 
W. Christopher Browder, Esquire 
Gray, Harris & Robinson, P.A. 
Post Office Box 3068 
Orlando, FL 32802-3068 

Jon C. Moyle, Jr., Esquire 
Cathy M. Sellers, Esquire 
Moyle, Flanigan, Katz, Raymond 

& Sheehan, P.A. 
The Perkms House 
1 18 North Gadsden Street 
Tallahassee, FL 3230 1 

Bruce D. May, Esquire 
Holland Law Firm 
Post Office Drawer 8 10 
Tallahassee, FL 32302-08 10 

Kenneth A. Hoffman, Esquire 
Rutledge Law Firm 
Post Office Box 551 
Tallahassee, FL 32302-055 1 

Buddy L. Hansen 
13 Wild Olive Court 
Homosassa, FL 34444 

Joseph A. McGlothlin, Esquire 
Vicki Gordon Kaufnian, Esquire 
McWhirter, Reeves, McGlothlin, Davidson 

Decker, Kaufman, Amold & Steen, P.A. 
117 South Gadsden Street 
Tallahassee, Fl, 32301. 

Frederick M. Bryant 
Florida Municipal Power Agency 
2061-2 Delta Way 
Tallahassee, F;L 32303 

Matthew M. Childs, Esquire 
Steel Hector & Davis 
215 South Monroe Street, Suite 601 
Tallahassee, FL 3230 1 - 1804 

Ms. Angela Llewellyn 
Regulatory Affairs 
Tampa Electric Company 
Post Office Box 11 1 
Tampa, FL 33601-01 11 

Mr. Richard Zambo, Esquire 
598 SW Hidden River Avenue 
Palm City, FL 34990 

Gary L. Sasso, Esquire 
James Michael Walls, Esquire 
Carlton Fields Law Finn 
Post Office Box 2861 
Saint Petersburg, IFL, 3373 1 
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Ronald C. LaFace, Esquire 
Seann M. Frazier, Esquire 
Greenberg Traurig Law Firm 
101 East College Avenue 
Tallahassee, FL 32301 

Thomas J. Maida, Esquire 
Foley & Lardner 
106 East College Avenue, Suite 900 
Tallahassee, FL 32301 

Paul Lewis, Jr. 
Florida Power Corporation 
106 East College Avenue 
Suite 800 
Tallahassee, FL 32301 

Linda Quick, President 
South Florida Hospital 
and Healthcare Association 
6363 Taft Street 
Hollywood, FL 33024 

Michael G. Briggs, Senior Counsel 
Reliant Energy Power Generation, Inc. 
80 1 Pennsylvania Avenue, Suite 620 
Washington, DC 20004 

John G. Trawick 
Mirant Americas Development, h c .  
1155 Perimeter Center West 
Atlanta, GA 30338-5416 

Homer 0. Bryant 
3740 Ocean Beach Boulevard, Unit 704 
Cocoa Beach, F T  3293 1 

Florida Retail Federation 
100 East Jefferson Street 
Tallahassee, FL 32301 

Timothy S. Woodbury 
Vice President - Strategic Services 
Seminole Electric Cooperative, Inc. 
16313 North Dale Mabry Highway 
Tampa, FL 33688-2000 

Steven H. McElhaney 
2448 Tommy’s Turn 
Oviedo, FL 32766 

Sofia Solernou 
526 15 Street, Apt. 14 
Miami Beach, FL 33 139 

Melissa Lavinson 
PG&E National Energy Group Company 
7500 Old Georgetown Road 
Bethesda, MD 20814 

James J. Presswood, Jr. 
Legal Environmental Assistance Foundation 
11 14 Thomasville Road 
Tallahassee, FL 32303-6290 

Mr. R. Wade Litchfield 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 
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/ 

Michelle Hershel. 
Florida Electric Cooperatives 
Association, Inc. 
29 16 Apalachee Parkway 
Tallahassee, FL 32301 

David L. Cruthirds 
Dynegy Inc. 
1000 Louisiana Street, Suite 5800 
Houston, TX 77002-5050 

Russell S.  Kent 
Sutherland Asbill & Brennan LLP 
2282 Killearn Center Boulevard 
Tallahassee, FT 32308-3561 

Daniel E. Frank, Esquire 
Sutherland Asbill & Brennan LLP 
1275 Pennsylvania Avenue, NW 
Washington, DC 20004-24 15 

Jennifer May-Brust, Esquire 
Colonial Pipeline Company 
945 East Paces Ferry Road 
Atlanta, GA 30326 

Day Berry Law Firm 
Gerald Garfielmobert P. Knickerbocker/ 
Scott P. Myers 
City Place I 
Hartford, CT 06103-3499 

Paul E. Christensen 
Sugarmill Woods Civic Association, Inc. 
26 Hibiscus Court 
Homosassa, FL 34446 

Marchris Robinson 
Enron Corporation 
1400 Smith Street 
Houston, TX 77002-736 1 

Lee E. Barrett, Director 
Regulatory Policy 
Duke Energy North America 
5400 Westheimer Court 
Houston, TX 77056-53 10 

Lee Schmudde 
Vice President, Legal 
Walt Disney World Co. 
1375 Lake Buena Drive 
Fourth Floor North 
Lake Buena Vista, FL 32830 

Thomas W. Kaslow 
Director, Market PoIicy & 
Regulatory Affairs 
Calpine Eastern 
The Pilot House, 2nd Floor 
Lewis Wharf 
Boston, MA 021 10 

William G. Walker, III 
Florida Power & Light Company 
215 South Monroe STreet, Suite 810 
Tallahassee, FL 3230 1 - 1859 

Black & Veatch 
Myron Rollins 
Post Office Box 8405 
Kansas City, MO 641 14 
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