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Legal Department

JAMES MEZA iii
Attorney

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

(305) 347-5561

January 11, 2002

Mrs. Blanca S. Bayé

Division of the Commission Clerk and
Administrative Services

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

Re: Docket No. 011077-TP (Competitive Practices)

Dear Ms. Bayo:
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Enclosed is an original and fifteen copies of BellSouth Telecommunications,
Inc.'s Comments and Modified Issue List, which we ask that you file in the captioned

docket.

A copy of this letter is enclosed. Please mark it to indicate that the original was
filed and return the copy to me. Copies have been served to the parties shown on the

attached Certificate of Service.

Sincerely,

Qs g

James Meza Il

cc: Marshall M. Criser Ili
R. Douglas Lackey
Nancy B. White
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CERTIFICATE OF SERVICE
Docket No. 011077-TP

I HEREBY CERTIFY that a true and correct copy of the foregoing was

served via U. S. Mail this 11th day of January, 2002 to the following:

Felicia Banks

Staff Counsel

Florida Public Service
Commission

Division of Legal Services

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

Peter M. Dunbar, Esq.

Karen M. Camechis, Esq.

Pennington, Moore, Wilkinson,
Bell & Dunbar, P.A.

Post Office Box 10095 (32302)

215 South Monroe Street, 2nd Fir.

Tallahassee, FL 32301

Tel. No. (850) 222-3533

Fax. No. (850) 222-2126

Pete@penningtonlawfirm.com

Karen@penningtonlawfirm.com

Represents Time Warner

Time Warner Telecom of FL, L.P.
c/o Carolyn Marek

233 Bramerton Court

Franklin, Tennessee 37069

Tel. No. (615) 376-6404

Fax. No. (615) 376-6405
Carolyn.Marek@twtelecom.com

Catherine F. Boone

Covad Communications Company
10 Glenlake Parkway, Suite 650
Atlanta, GA 30328

Tel. No. (678) 579-8388

Fax. No. (678) 320-9433
cboone@covad.com

Vicki Gordon Kaufman

Joseph A. McGilothlin

McWhirter, Reeves, McGlothlin,
Davidson, Decker, Kaufman, Arnold
& Steen, PA

117 South Gadsden Street

Tallahassee, FL 32301

Tel. No. (850) 222-2525

Fax. No. (850) 222-5606

vkaufman@mac-law.com

Atty. for Covad

Atty. for XO Florida, Inc.

Atty. for NewSouth

Atty. for Access

Atty. for FCCA

Matthew Feil (*) (+)
General Counsel

Florida Digital Network, Inc.
390 North Orange Avenue
Suite 2000

Orlando, FL 32801

Tel. No. (407) 835-0460
Fax. No. (407) 835-0309
mfeil@floridadigital.net

Brian Chaiken

General Counsel

Supra Telecommunications
2620 S.W. 27th Avenue
Miami, Florida 33133

Tel. No. (305) 476-4248
Fax. No. (305) 443-9516
bchaiken@stis.com




Ann Shelfer

V.P. Public Policy Advocate
Supra Telecommunications
1311 Executive Center Drive
Suite 200

Tallahassee, FL 32301-5027
Tel. No. (850) 402-0510

Dana Shaffer

XO Communications, Inc.
105 Molioy Street, Suite 300
Nashville, TN 37201

Tel. No. (615) 777-7700
Fax. No. (615) 345-1564
dana.shaffer@xo.com

Michael A. Gross

V.P. Regulatory Affairs &
Reg. Counsel

FCTA

246 E. 6th Avenue, Suite 100

Tallahassee, FL 32302

Tel. No. (850) 681-1990

Fax. No. (850) 681-9676

mgross@fcta.com

Lori Reese

V.P. of Governmental Affairs
NewSouth Communications

Two Main Street

Greenville, South Carolina 29609
Tel. No. (864) 672-5177

Fax. No. (864) 672-5040
Ireese@newsouth.com

Nanette Edwards

Director of Regulatory Advocacy
& Sr. Atty.

ITCADeltaCom

4092 S. Memorial Parkway

Huntsville, AL 35802

Tel. No. (256) 382-3856

Fax. No. (256) 382-3969

Norman H. Horton, Jr.
Messer, Caparello & Self, P.A.
215 South Monroe Street
Suite 701

Tallahassee, FL 32301-1876
Tel. No. (850) 222-0720

Fax. No. (850) 224-4359

Renee Terry

e.spire Communications, Inc.

131 National Business Parkway
Suite 100

Annapolis Junction, MD 20701-1001
Tel. No. (301) 361-4298

Fax. No. (301) 361-4277

Rodney Page

Access Integrated Networks, Inc.
4885 Riverside Drive, Suite 101
Macon, Georgia 31210

D. Mark Baxter

Stone & Baxter, LLP

577 Mulberry Street, Suite 1111
Macon, Georgia 31201-8256
Tel. No. (478) 750-9898

Fax. No. (478) 750-9899

Atty. for Access

Jon C. Moyle, Jr.

Cathy M. Sellers

Moyle Fianigan Katz Raymond
& Sheehan, P.A.

118 North Gadsden Street

Tallahassee, FL 32301

Tel. No. (850) 681-3828



William Rooney
General Counsel
Global NAPs, Inc.

10 Merrymount Rd.
Quincy, MA 02169

Tel. No. (617) 507-5200

Qomg Mrpar

James Meza Il ° &w

(+) Signed Protective Agreement



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Generic Investigation Into Whether Docket No. 011077-TP
Competitive Practices of Incumbent
And Alternative Local Exchange
Carriers Comply with Section

364.01(4)(G), F.S.

Filed: January 11, 2002

BELLSOUTH TELECOMMUNICAT:ONS, INC.'S
COMMENTS AND MODIFIED ISSUE LIST

Pursuant to the Florida Public Service Commission Staffs (“Staff’)
December 20, 2001 memorandum, BellSouth Telecommunications, Inc.
(“BellSouth™) submits the following comments regarding the procedure Staff has
indicated will be utilized in this docket. While BellSouth appreciates Staff's
efforts to develop a procedure to expeditiously resolve anticompetitive
complaints, for the reasons discussed in detail below, BeliSouth requests that
Staff reconsider implementing the proposed procedure. In addition, attached as
Exhibit A is modified list of issues for Staffs consideration in this docket.
BellSouth has identified those issues that are being addressed in the
collaborative or in other dockets and thus should not be considered in this
proceeding. Notwithstanding this fact and assuming for the sake of argument
that the duplicative issues remain in this docket, BellSouth has prioritized certain
issues and has added new issues in its modified list. Finally, BellSouth requests
that the -Commission identify those issues that are company specific and
describe in detail those subissues that are going to be addressed via a particular

topic or issue.

DOCUMINT NiMOTR DATE
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L. PROCEDURAL COMMENTS

A. Staff’s Proposed Procedure

Based on the December 12, 2001 conference call between Staff and
several parties, BellSouth understands that the procedure to be utilized in this
docket will consist of the following:

1. Staff will notify the parties that it will address a specific issue via a
conference call.

2. On the conference call, the interested parties, with Staffs
assistance, will attempt to resolve any disputes the parties may have regarding
the specific issue in question.

3. If a resolution cannot be achieved, Staff will issue a recommended
Proposed Agency Action (“PAA”) on the specific topic in question, which will go
before the Commission for a vote. Staff's decision in the PAA will be based, in
whole or part, on the information it received and heard during the preceding
conference call.

4, if an interested party is dissatisfied with the PAA issued by the
Commission, then, pursuant to the procedure set forth in the Florida
Administrative Procedure Act (“APA”") and Rule 25-22.029, Florida Administrative
Code, that party can protest the PAA and request a formal hearing.

Staff indicated that the purpose of this procedure was to quickly resolve
anticompetitive complaints and to provide finality and certainty to generic

competitive issues. In addition, Staff indicated that the docket would remain



open indefinitely, thereby allowing parties and Staff to continue to raise issues in
the docket.

B. Concerns

BellSouth has the following concerns regarding the above-described
procedure.

1. Staff’s Procedure Constitutes an Invalid Rule

The APA sets forth the rulemaking procedure to be followed by agencies,
including the Commission. The APA provides that rule making is not a matter of
agency discretion; rather, each agency statement must be adopted by the rule-
making procedure set forth in the APA. Section 120.54(1)(a), Florida Statutes. A
‘rule” is defined by the APA as “each agency statement of general applicability
that implements, interprets, or prescribes law or policy or describes the
procedure or practice requirements of any agency . . . .” Section 120.52(15),
Florida Statutes. A proposed or existing rule is an invalid exercise of delegated
legisiative authority if the agency failed to follow the applicable rulemaking
procedures or requirements set forth in the APA in adopting the rule. Section

120.52(8)(a), Florida Statutes: See Section 120.52(8)(a), (16); Department of

Natural Resources v. Wingfield Development Co., 581 So. 2d 193, 197 (Fla. 1%

DCA 1991) (Department of Natural Resources’ letter imposing new requirements
and procedures was an invalid rule not adopted in manner required by law).

In the instant matter, Staff's proposed procedure constitutes an invalid rule
because it sets forth a new Commission procedure improperly promulgated in

violation of the APA’'s rule-making procedures. Specifically, the proposed



procedure creates a new procedural vehicle in which to resolve carrier
complaints for anticompetitive or improper carrier behavior. Such a procedure is
not specifically required by statute or by existing rule and no such procedure is
currently in place.

Further, because the instant docket will remain open indefinitely and the
scope of competitive issues that parties can raise in this docket are currently not
limited, Staffs proposed procedure could apply to all future anticompetitive
complaints and thus is a statement of general applicability. Indeed, Staff
appeared to recognize this fact as it indicated in the December 12, 2001
conference call that parties could use this generic docket to resolve
anticompetitive complaints instead of filing a complaint pursuant to Rule 25-
22.036, Florida Administrative Code.

Accordingly, based on Staff's initial description of the procedure to be
used in this docket, it appears that such a procedure would constitute an invalid
rule because Staff would be implementing a new Commission procedure without
following the required rule-making process.

Section 120.80(13)(d), Florida Statutes does not require a different
conclusion. This statute provides, in pertinent part, that notwithstanding the
requirements of the APA, the Commission, in implementing the
Telecommunications Act of 1996 (“Act”), “is authorized to employ procedures
consistent with that act.” Section 120.80(13)(d).

This docket, as the caption suggests, is limited to the determination of

whether incumbent and alternative local exchange carriers are in compliance



with Section 364.01(4)(g), Florida Statutes, which requires the Commission to
prevent anticompetitive behavior. Thus, in addressing competitive issues raised
in this docket, the Commission will not be implementing the Act; rather, the
Commission will be implementing state law. Accordingly, Section 120.80(13)(d)
is inapplicable to the instant proceeding.

In addition, to the extent carriers raise issues derived from the Act in this
docket that are not addressed in their Interconnection Agreements, the Act
requires resolution of these issues through the Act's arbitration procedures and
not the procedure Staff proposed in this docket. Consequently, imposition of the
proposed procedure as to these new issues would be inconsistent with the Act
and thus impermissible under Section 120.80(13)(d).

Simply put, the proposed procedure Staff will utilize in this docket creates
an alternative means in which to resolve carrier complaints. Such a procedure,
especially in light of the unlimited scope and duration of this docket, constitutes a
new Commission procedure that must be promulgated pursuant to the APA's
rule-making procedures.

2. Evidentiary/Procedural/Administrative Problems

Assuming arguendo that the proposed procedure is not an invalid rule,
said procedure is ripe with evidentiary, procedural and/or administrative
problems.

First, based on Staff's description of the proposed procedure, BellSouth
understands that, if an issue cannot be resolved on the conference call, Staff will

issue a recommended PAA on the issue, which will be based on whole or part on



the information and/or argument provided in the conference call. Although no
specifics have been given, BellSouth believes that this information will
presumably consist of unsworn witness testimony and/or arguments by counsel.
Thus, Staff will conceivably be basing its recommendation on hearsay evidence
and potentially uncredible, unreliable, and incomplete witness testimony heard in
a conference call. If Staff is going to base a recommendation on information
provided by the parties to resolve disputed issues of fact and law, that
information should be credible, complete, reliable, and subject to cross-
examination, all of which are not available under the proposed procedure.
Without these protections, Staffs recommendation and eventually the
Commission's decision will be, at a minimum, suspect, and potentially incorrect
as it could be based on invalid or incomplete information.’

Second, while no specifics have been given, BellSouth envisions the
conference call procedure becoming a “free for all,” because the call would be
the first time the parties would have an opportunity to present their position
before Staff. However, unlike a formal hearing, there are no procedures in place
to govern such a proceeding.

For instance, Staff's proposed procedure does not address whether or not
direct testimony will be permitted; whether or not rebuttal testimony will be
permitted; the time period for the submission of such testimony; whether a party
has the right to object to certain testimony; or even whether a party has a right to

conduct discovery. Without rules addressing these issues, parties would be able

!In such a situation, the proposed procedure would be a waste of the Commission’s and the
parties’ time and resources because the errors made in the PAA would have to be corrected via a



to say whatever they want, whenever they want without challenge from other
parties. Further, without a limitation on the submission of information, including
testimony and exhibits, or adequate time in which to prepare and defend a case,
the proposed procedure will be extremely burdensome on the parties and the
Commission as the parties would, in effect, be routinely trying cases on an
expedited schedule.

Third, the proposed procedure results in unnecessary duplication of efforts
and resources. While BellSouth commits to negotiate in good faith, some issues
simply cannot be settled. Consequently, for these issues, it is likely that one or
both parties will oppose Staff's recommended PAA before the Commission and
then, depending on the Commission’s decision, protest the Commission's PAA
and request a formal hearing. As a result, a party could find itself effectively
trying the case three times: (1) before the Staff in the conference call; (2) before
the Commission at the agenda addressing Staffs PAA; and (3) before the
Commission again at the formal hearing. Not only does this scenario tax the
parties and the Commission’s resources, it unnecessarily delays the resolution of
the issues in question.

Fourth, there is no guarantee that resolution of an issue through the
generic proceeding will resolve the issue in the future, which frustrates another
intended _purposes of this generic docket — to provide finality to generic
competitive issues. Specifically, if an issue is resolved through this docket, the

doctrines of res judicata or collateral estoppel would arguably apply to the parties

formal hearing.



and thus prohibit those parties from relitigating the same or similar issues in a
future proceeding.?

However, if the decision was rendered prior to a party intervening and
participating in the generic docket, then res judicata or collateral estoppel would
be inapplicable because it would not involve the same parties. Accordingly, an
ILEC, like BellSouth, could find itself relitigating the same issues with different
ALECs simply because an ALEC did not participate in the original proceeding.
The Commission is fully aware of this possibility as it has repeatedly arbitrated
and decided the same issues on numerous occasions because each instance
involved a different party — i.e. reciprocal compensation for ISP traffic, POI,
tandem switching.

In sum, while BellSouth appreciates Staff's efforts to develop a process
that expeditiously resolves anticompetitive complaints, there are several
evidentiary, administrative, and procedural problems that need to be addressed
in order for the docket to achieve its desired result. Without addressing these
problems, the proposed procedure will create uncertainty and be subject to
abuse.

1. Modified Issue List

Attached as Exhibit A is a modified issue list. In this list, BellSouth has

identified those issues that are already being addressed in the collaborative or

other pending dockets. Staff should exclude all issues that are currently being

? Res judicata is claim preclusion and bars a later suit between the same parties upon the
same cause of action. Collateral estoppel, on the other hand, is issue preclusion and is
applicable only in cases where the parties are the same in the second suit but the cause of action



addressed via other dockets and/or the collaborative. To find otherwise would
undermine the collaborative process, result in the unnecessary duplication of
efforts, and result in the waste of the Commission's and parties' time and
resources. Simply put, keeping these issues in this proceeding violates the
- 1cept of judicial economy and the Commission’s responsibility to eliminate
unnecessary regulation. Nonetheless, assuming for the sake of argument that
duplicative issues remain in the docket, BellSouth has prioritized certain issues
and added new issues for Staff's consideration.

Finally, to remove any ambiguity and potential confusion, regardless of
which issues are ultimately approved, BellSouth respectfully requests that Staff
identify those issues that apply to a particular party — i.e. all complaints against
BellSouth only and not the other ILECs-- and describe in detail the specific
subissue(s) that are going to be addressed in a particular topic or issue. Such
detail is necessary to insure that all related issues are identified in each litigated

issue.

is different. In re: Nocatee Util. Corp., Order No. PSC-01-1916-FOF-WS, 2001 WL 1512766 *21
(Sept. 24, 2001).




Respectfully submitted this 11th day of January, 2002.

BELLSOUTH TELECOMMUNICATIONS, INC.

AU S . WL

NANCY B. WHITE
JAMES MEZA lii U@\)
c/o Nancy H. Sims

150 So. Monroe Street, Suite 400
Tallahassee, FL 32301

(305) 347-5558

R Drenas \ e

R. DOUGLAS LAGKEY K\IQQU
E. EARL EDENFIELD JR.

PATRICK W. TURNER
Suite 4300

675 W. Peachtree St., NE
Atlanta, GA 30375

(404) 335-0747
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