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O P I N I O N  

I 

I 

1. Summary 

LVe affirm the resul ts  r e a c h d  in the February 23/ 2901 Final .Arbitrator's 

R?port (FAR). W i t h i  30 days of the date of h s  order, parties shall jointly file 

arid serve a signed, complete Interconnection Agreement (LA) that conforms to 

the decisions herein. Parties shall sirnuitaneouly fiIe and serve a statement that 

cross-references the issues wi-h &he iidopied langmge. The conformed LA shall 

&come effective five days after h~, ixdess suspended by +he Director of the 

Telecon&umications Division. The proceeding is closed. 

2. Background 

Sprint Communicahons Company LP (Sprint) aiid Verizon Cddornia h c .  

(Verizon) exchmge t e k c o m u n i c a t i o n s  traffic pa-suant to an exisiing LA. On 

March 31,2000, Sprintsand Verizon begm negot ia t iq  a successor LA. Having 

been only partly successful iii their negotiatiors, SpI7,2t fded im application for 

arbimiioon on Septenber 7,2@C)O. The application sought arbitration of 7 issues. 

i ne pzrri ts stipulated to 2 sched-de, and revisions thereto, C-dt acknowledged 

&h2t the Cornmission would not have time to resolve the disputed issues w i L h  9 

months from the date the parks  commenced negotki  o x  That deadline would 

hzve been 9 months from h?arch 31,2000, or December 31f 2000. Therefore, the 

pzi5es waived the 9-month deadline, a d  aqeed to the schedule reflected 

&l?,;t- 1 
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I 

I 

I 

On Octobsr 2,2000, VerGon hied its response to Sprint's arbitrahon 

request. Subsequently, the parties settled all bu t  3 issws. The parties submitted 

two of these three issues on briefs, and sought hearing o n  the slngle remaining 

issue. The t h e e  issues are: 

1) Sprint's contenhon that local calls include Verizon customer-origmated 
calls that route over access trunks to the Sprint Operator Service (OS) 
platform, and h e n  return to the called Verizon customer located in the 
same local. calling area a5  the c a h g  party (the "local over access" issue); 

2) Sprint's contenhon that it should be allowed to purchase a t  wholes& 
veracal features (call waiting, f o m a r c h g  and the Like) without also 
purchasing the underlymg dial tone h e  (the "resale of stand-alone - 

vertical features" issue); and 

3)  Sprint's contention that. it may order unbundled network elements 
rcrT\TEs) from Verizon in combinations that do not currently exist in J 

Verizon's network (the 'hew UNE combinations" issue).' 

The assigned Arbktator, Adminkkative Law Judge (ALJ) Sarah R. 

Thomas, held the arbitration hearing on November 25,2000. Three witnesses 

testdied, and 6 e h b i f s  were received iii evidence. The parties filed post-hearing 

briefs on Decembgr 6, 2000 on  fie 3 remz&g issues not  settled prior io hearing. 

The Arbitrator filed and served her Draft Arbitrator's Report PAR) on 

Jmuary.l0,2001. The parties filed opening comments OR the DPJi on 

January 24, 2001. At the Arbitrztor's request, V e k o n  filed reply comments 

limited t o  one issue of contentiion on Februar)r 7,2001. Tie &bitrator denied 

I 
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Sprint‘s request to file a sureply to Ver~zon’s re$?- con-uneni_s. The Arbrkator 

riled and served her FAR on Februa-y 23,2001. 

The FAR found in Verizon’~ favor on s s u e  1 above  (the local over access 

issue), and in Sprint’s fmor  on isslcles 2 and 3 above (the resale of vertical fearures 

issue and the new UNE combinations issue, respechveiy). 

The parties then sought approval of their e n k e  LA o n  L4arch 3,2001. With 

their March 3,2001 filings, h e  pzrties (1) idenhfied the criteria we must use to 

test the 1-4 that wodd  result from decisiors in the FAR, (2) explained whether 

such LA. would pass or fail each test, and (3)  szid id-etl-ter w e  should approve or 

reject thPresdting LA. 
Each party reserved the right io challenge the F m  on the issues decided 

against it (Sprint on issue 1 and Veriron on issues 2 m d  3). Otherwise, both 

conclusions, the LA tktatwodd result from dedsions made in the F A R  would 

comply with the Telecob&rat ions Act of 1996 (Act) and Commission d e s -  

For the same reasons raised in thek  comments on t . .e  DW, Sprint recommended 

reversal of the resdt  OR issue 1 (local over access), 2nd VeLlzon recolxmended 

reversal of the outcome in the FAR on issues 2 (resale of vertical. features) a d  3 

3. Discussion 

I 

I 
n - - -  
A 
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rules provide that the Cornmisslon may reject a negobated agreement (or poition 

thereof) if i t  discriminates against a te lecomiunicat iom carrier not a party to the 
/ 

1 

agreement; its implementahon would b s  inconsistent with the public interest., 

b 

convenience, or necessity; or the agreement would not meet other rules, 

regulations, and orders of the Cormnission, including service quality standards? 

No party or member of the public alleges that any negotiated portion of 

the LA. should be  rejected. W e  find n o h g  in any negohated portion whch 

results h discrirmnation agairst a telecommunicahons carrier not a party to the 

1-4; is inconsistent with the public interest, cortvenience and necessity; or does 
. 

not meet other Commission d e s ,  regulations and orders, including service 

quality standards. Thus, we approve the  negoiiated portions of the LA. b 

3-2 Arbitrated Portions of IA 

Section 252(e)(2) of fie Act, and our Rule 4-2-3 of Resoluson ALJ-181, . .. 

D pro--ide that we may o n l y x j e c t  a n  LA (or any portion thereof) adopted by 

arbibation if we find that the Lri does not meet the requirements of 5 251 of h e  

?L, including the regidations presmibed by the Federal Communications 

Colrm-nksion (FCC) pursxznt to 5 251, or tFe stznbards set !or& in 5 252(d) of the 

-4ct.4 Rule 4-2-3 also provides h t  w e  may reject ageernens or portions thereof 

whch violate any requirements of the Commission including, but  not lirmted to, 

qaality of service standards adopted by h e  Commission. 

b 

B 
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B 

D 

b 

b 

D 

b 

Arbitrator on issues she decided 2gaL-t i t .  They repeat ihe arguments Lley 

made on t\e DAR, w-hch  Arbiiratoi rejected. We believe the A3Jbitrator 

decided each issue correctly, and are not perstlzidea to make any changes in the 

FAR. 

3-2.1 i s s u e  I :  Local Over Access 

The h s t  issue, knotvn as the "local over access" issue, arises because 

of Sprint's desire io Implement a "new" service, and dsputes over how it should 

compemaie Verizon for usiag Verizon's network to facilitate that service. Sprint 

contends f ia t  the service shodd  be compensated as local traffic pursuant to the 

reciprocai compensaiion scheme, while Verizon contends that since the. service 

%odd  use access h e s  Sprint leases from Verizon, the calling shodd be 

com-peuated at  hgher access charge rates. The Arbitrator agreed with Verizon 

that Sprir,t shodd  pay Velizon zccess h g e  rates. ' . .  

- 6 -  
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rather than a Verizon service, the mforrnation n e c e s s q  tc! place b e  call kvould 

reside in Sprint’s, not Verizon’s, network. Ir IS -&US detoLu to Sprmt‘s OS 

platform tha t  is fundamental to the Sprint-Vtrkon dispcte on h s  issue. 

. Sprint contends that despite the OS detour, the call remains a local 

b call and that Sprint should compensate Verizon only for a local call. Verizon 

contends, on the other hand, that fie detour fo the OS platform takes the call 

over access h e s  Sprint leases from Verizon, hereby rendering ti-te call an access 

call, for w h c h  access charges are due.’ Verizon similarly contends that  any h e  b 

2 CZC code is u e d  to gain access to a n  interexchange carrier (EC) such as Sprint, 

ti-e call is-an access rau for w-iuch access Charges are due. ~ o f i  parties agrehthat 

access charges are higher ihan charges for local calls. b 

1 . The FAR found hi Vexizon should prevail on t h s  issue. We will 

not repeat the Arbhator’s reasoning in detail here, but rather lncorporate the . 
. .  

b 

F A X  by reference a5 if fully set forth here. Briefly, the Arbitrator found that it 

imide no sense for Verizon io receive no compensation for Sprint‘s extra use. of its - 

network. Indeed, the A r b h a t o r  found that Sprint’s offer d u i n g  the heaxing to 

pay Verizon certain o u t - o f - t h ~ o i d h a ~  compensation - for ‘‘inccemgntal 

s w i t h g  barges - constituted a concession that the ordmary reciprocal 

. . compensahon scheme wa5 inadequate. The Arbitrator also found that the “Call 

 om" calling scheme was not iunctionally different hom other calling patterns b 

- 7 -  
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in w h c h  Sprint compensates Verizon for use of its network though  accezs 

charges. Finally, the Arbitrator noted 'hat  Sprint has agreements Ln o'her states 

in w h c h  its position is inconsistent with its proposai for California. 

- W e  agree with the Arbitrator's reasoning and conclusion on the local 

over access issue, and adopt the same for purposes of tfus decision. 

3-2-2 issue 2 :  Resale of Vertical features 

f i s  issue involves Sprint's contention h a t  Verizon shodd sell i t  

vertical features (call waiting, call f o r w a r h g ,  and the Illre) a t  wholesale prices 

without also requiring it to purchase the basic dial tone h e .  The FAR found in 

favor onsprint on this issue, based on prior Conkission precedent, the lack of 

f ama1  distinctions between prior cases and this case, and the Arbitrator's belief 

that the precedent articulated the correct state of the Jaw. 

In Dedsion @.) 00-10-031, the Commission resoived the identical . .  

issue in sprint's favol: ht its arbitra6on wifi Pacific B ~ U .  nus, &e o d y  €msis to 

d e a d e  the case here differently would be fartuzl. However, Verizon's sole 

attempt to d~shgursh D.O0-1&031 was not based on &tingushable facts. 

pz&erf  Verizon simply cited to its tariff, itatmg i+dt ''XTerizon's tariff makes clear 

that veriical features are not offered on a stand-alone bzsis at retail to subsuibers 

. .  . 
- 

who are not telecommunica.tions caTTiers."6 However, fadfic 3eLI made - . .  and 

the Commission rejected - precisely the same argument in the proceeding 

l e a h g  up to D-00-10-031. Thus, the FAR rejected Vaizon's attempt to 

distinguish D-00-10-031. W e  agree w-iLh the FAR's conclusion. 

I 

- 8 -  
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I 

I 

I 

I 

I 

The FAR also found that D.00-10-031 is legally correct. W e  a q e c  

\vi& ‘ h e  Arbitrator that the Coinmission decided thz t decision properly. Thus, 

as u’e stated in D.00-10-031 

Section E I ( c ) ( 4 )  [of the A c t ]  requires the resale of wrtical  features, 
without purchase of the associated chal tone . . . . [Ilt conshtutes an 
unreasonable restriction under Rule 51-613@)7 for [Verizon] to 
require that Sprint purchase the dial tone, in order to have access to 
the vertical services for L ia t  h e  . . . . h ttLls case, the law clearly 
requires resale of vertical features in the mznner requested by 
Sprint. 

We affirm the arbitrated outcome. 

3-2-3 Issue 3: New UNE Combinations 

Ths issue involves whether or not Verizon must provide Sprint - . . 
- -  

UhrEs k any combk-tion “ordmarily and commonly combined“ in the Verizon 

network. Sprint asserts that it should have the right to order these “new UbE 

combinaiions” wifiout regard t o  whefher ~e s p e d c  customer who is subject to 

h e  local service request h s  ‘hat precise combination with Verizon a t  the time of 

‘he order. Sprint contends tfi2.t even if federal law on t h s  issue k currently 

- 

uncertain and in a-state of flux, the C o d s i o n  has “independent state 

authority” io require Verizon to  provide new combinations to Sprint. 

The Arbitrztor found in Sprint‘s favor on tl-m issue, once again 
, -  _.  

b a e d  on the Commission’s decision in Sprint’s favor and‘against Padfic 3ell o n  

 he identical issue! / 

- 9 -  
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I 

1 

I 

I 

I 

I 

Once again, Verizon contended 'hat  the FAR [%-as legally wrong, and 

once again, the Arbitrator rejected Veiizon's contentions LT favor of factually 

ind_lst7naguishable C o d s s i o n  precedent. We agree with the .$&itrator that w e  

decided ttus issue correctly in D.00-10-031, and afh-m t l e  arbitrzted result. 

3-3 Preservation of Authority 

Section 252(e)(3) of the Act provides h i  nothing shall prohbit a state 

Cornrnission from establishg or enforcing other requirements of state law in its 

review of an agreement, including compliance Mith intrastate 

telecommunications sen-ice quality standards. Our Rules 4-23  and 4.3-1 provide 

&ai we &my also reject agreements or portions fiereof w i u h  violate o t i m  

requirements of the Commission, induding but not h i e d  to, quality of 5ervice 

standards. Other than h e  matters addressed and &posed of above, no party 01 

. member of the public identifies any dame in the L4 h t  poter&aUy con i3cb  

with any state law, or'requirement of the Commission, including serv ice quality 

standards, and we are awere of none. 
- 

3.4 filing the Conformed IA 

W e  a h  the order in the FAR that'within 30 days or the date of h 

decision, p a r k s  shall file and serve an entire LA that conforms to the dedsions 

herein. Parties should also serve a copy on the Director of the . .  

Telecomunicajions Division. farties should sign the confomed IA before it is 

iJed so that it may become effective without addit iond delay. Unless swended 

bv the Director of the Tdecommunications Dvision, ";ne sigied L4 should 

-10- 



t he  relevant appendix and section number in the 1-4. Tne statement should also 

quote the language from the 1-4 which pzrhes adopt  in compliance with the 

decisions in the FAR and h s  order. 

4. Public Review and Comment  

The Public Utdities Code a n d  OLE Rules of Practice and Procedure 

generally require that draft decisions be circulated to  the public for review and 

cornment 30 days prior to the Commission's v o t e  On the oiher hand, the Act 

requlres that ihe Conmnission reach i b  decisions to approve or reject an 

arbi-trated ageernent w i h  30 days after submission by the parties.10 Ths 

e s t a ~ & s  a cof ic t . l*  

However, Rule 77,7(f)(5) provides that we may reduce or waive the period 

for public review and comment "for a decision under the state arbitration 

provisions of the Telecommunications Act of 1996." We consider and adopt this 

dec';ion today under h e  state arbitration provsions of the Act. 

The'draft decision of .Arbitrator Tnomas was lLiled and served on March 9, 

2001. The period for public review and comment was reduced. Comments, if 

Z I I J - ~  were due by March 14,2001. Verizon filed c o m ~ e n %  that zsserted that the 

Commission's "mdependen: state authority" to decide issues 2 and 3 is 
. inconsistent with federal law. Bo& the EAR and prior Commission 

9 5ec fub .  U d .  Code 55 Xl(g), znd Rules 777of  the Commission's Rules 
2nd f rocedue .  

decisions on 

of Practice 

- 11 - 
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t he  same interconnection i_rsr:ez co7sldered and  rejected such ar,pments. Iz'e zrt' 

likewise not persuaded b y  Verkon's c h ~ .  

findings of Fact 

1. No party or member of the public a l l e y s  that znv negotiated portion of the 

L4 must be rejected. 

2. The negotiated portions of fie LA results do not discriminate aga imt  a 

t e l e c o m m ~ c a t i o n s  carrier not a party to the LA; are consistent with the public 

interest, convenience and necessiry; and meet other Cornmission rules, 

regulations, and orders, including service quditj ;  standards. 

- 3. The arbitrated portions of the LA meet the requirements of 5 251 of h e  Act, 

including FCC regulations pursuant to 5 251, and the standards of 5 252(6) of the 

Act. 1 

4. The LA does not c o f i c t  with State law, i n c i u h g  teleco&munications . .  

service quality shda rds , . o r  requLrements of the Commission. 

-5- The Act requires that'the Commission approve or reject an arbitrated L4 
--itfun 30 day5 after the zgeement is filed (47 U-S.C. 5 252(e)(4)), ~ - h &  in 4h 

czse is w i h  30 days of the date the p a r f i e  Ahled statements in compliance with 

the FAR. 
6-  A draft decision must be subjected to 30 days' public review and comment 

prior to the Commission's vote; however Rule 77-7(fl(5) provides that the 

Commission may reduce or waive the period for public review aiid comment 

under Pub. Uid. Code 5 311(g) for a decision under the state zibitraiiion 
I 

- 12 - 



Conclus ions  of Law 

1. The FAR, a long  with t h e  L4 between S p v d  and Verkon h a t  c o n f o r l x  to 

the decisions in the FAR and h s  order, should be approved. 

2. S p r ~ t  and Verizon should jointly file and serve w i b  30 days of the date 

of h s  order a signed IA thz t c o n f o r m  to the decisions herein. Parties should 

also within 30 days jointly file and serve a s ta tement  whch  cross references each 

issue resolved in the F-L? with the relevant  appendx and section number in the 

IA, and quotes the language hom the IA which parties adopt in compliance with 

the decisions in the FAR and h s  order. 

. 3. The conformed, signed LA should be effective five days after filng, unless 

suspended by the Director of the Telecommunications Division. 

4- Tihe 30-day public review and comment period should be reduced 

pursuant to Pub. UtJ. Code 5 311(g)(3) Ad Rule 77.7(0(5). 

5,  his order s i ~ o u ~ d  be effective ioday because it is in fhe public interest io 

implement national telecominunications policy as accomplished through the LA 
iuh& results from the decsi0-m in the FAR and h s  order as soon as possible. 

- 

2. W i h n  30 davs of t f ~ e  UZE ci ihs  pam-s 5 h . d  s i p  and jointiy file 

m u  s a v e  an e n ~ e  LA that conforrns to the deasions i? the F-4R m d  this order. 

At the same time, parties shall jointly serve an entire, signed LA on the Director 

-13- 
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i 

. Ttm order is effective today. 

Dated March 15,2001, at San Francisco, California. 

of the T e l e c o m ~ c a h o m  Division. The signed LA shall become effectiw h e  

days after filing, unless s u p e n d e d  by the DLrector or' the T e l e c o m T ~ c a t i o n s  

Division. 

3. Parties shall jointry file and serve a statemen: with the signed, conformed 

LA. The statement shall cross-reference each issue resolved in the FAAX and ths 

order with the relevant appendix and section number in &e LA. Further, h e  

statement shall quote the language from the I;1. w h &  parties adopt in 

compliance with the decisions  TI the FAF. and tlus order. 

4. Tfw proceeding is closed. 

GEOEFREY F. B R O W  
Cornmissioners 

- 14 - 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

I 

I 

In ihe Matter of: 

PETITION OF SPRINT COMMUNICATIONS 
COMPANY, L.P. FOR ARBITRATION WITH 
BELLSOUTH TELECOMMUNICATIONS, 
INC. PURSUANT TO SECTION 252(b) OF 
THE TELECOMMUNICATIONS ACT OF 1996 

O R D E R  

) 

) 

1 

CASE NO. 
1 2000-480 

On October 24, 2000, Sprint Communications Company, 1. P. (“Sprint”) petitioned 

for arbitration concerning its proposed interconnectior, agreement with BellSouth 

Telecommunications, Inc. (“BellSouth”). BellSouth filed its response to the petition, and 

a public hearing was held April 12, 2001. The petition originally contained 71 issues to 

be resolved. However, the parties have now resolved all but 11 issues. The disputed 

issues, and  the Commission’s resolutions of each, are discussed below. 

1.  Provision of co-carrier cross connects. 

By letter dated May 3 ,  2001, Sprint notified the Commission that a section of the 

draft interconnection agreement, previously negotiated and agreed to, had been 

unilaterally deleted by BeltSouth. This issue regarding co-carrier cross connects was 

not submitted earlier by the parties, because Sprint had understoocj that the matter had 

been resolved. By letter received May 18, 2001 I BellSouth explains that it omitted the 

previously agreed-upon portion from the arbitration agreement in response to GTE 

Service Cor-p. v. FCC, 205 F. 36 416 (U.C. Cir. 2000), in which t h e  court had vacated 



the Federal Communications Commission’s (“FCC”) rule requiring BellSouth to allow co- 

carrier cross connects between two or more competitive local exchange carriers’ 

(“C LE C”) co I location arrange men t s . 

Cross connects, according to BellSouth, are pieces of wire or cable that are used 

in a central office to connect two facilities. Collocated CLECs may use these facilities to 

connect directly to each other within BellSouth’s central off ice. From an engineering 

standpoint, carrier cross connects are highly efficient. This Commission believes that 
I 

the physical collocation requirement of BetlSouth should be  extended to include the 

permissible connection of two collocated carriers. BellSouth may thereby be bypassed 

I 

I 

by the carriers. BellSouth has shown insufficient reason for prohibiting such carrier 

cross connects. 

This Commission finds that co-carrier cross connects are not only efficient but 

are reasonable. BellSouth should be compensated for t he  use of its facilities and the 

performance of any necessary collocation functions for cross connects to be 

imp!emented. BellSouth shall reincorporate Section 5.6 and 5.61 of attachment 4 of its 

previously negotiated interconnection agreement with Sprint. 

2. Should BellSouth make its custom callinq features 
available for resale on a stand-alone basis? (Issue 21 

I 

Sprint asks that it be permitted to purchase BellSouth’s custom calling services, 

or vertical services, on a “stand-alone” resale basis at the applicable wholesale 

I discount, without also purchasing the basic local service for resale. The parties agree 

thar any BellSouth obligation in this regard arises under 47 U.S.C. 5 251(c)(4), which 

requires BellSouth io “offer for resale at wholesale only rates any telecommunications 
I 

service that the carrier provides at retail to subscribers who are not telecommunications 

-2- 
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carriers.” Since BellSouth does not provide custom calling features to end-users that do 

not take BellSouth service, then BetlSouth reasons that this service need not be made 

available for resale on a stand-alone basis. To support its contention that the tariff 

restriction is not an unreasonable restriction upon resale in violation of 47 U.S.C. FJ 251 

(c)(4), BellSouth asserts that the  local competition order does not require wholesale 

offerings of any  service that the incumbent local exchange carrier (“ILEC”) does not 

offer to retail customers and does not impose on an ILEC the obligation to desegregate 

a retail service into more discreet services.’ Thus, BellSouth contends that applicable 

law merely requires that any retail services offered to end-use customers be made 

available for resale.2 

Sprint, on the other hand, declares that in the Local Competition Order the FCC 

held that resale restrictions are presumptively unreasonable, even if those restrictive 

conditions appear in t h e  ILEC’S tariff . 3  Sprint asserts that BellSouth’s condition for the 

purchase of the vertical services, Le. the purchase of the local line from BellSouth, is 

t h e  ref ore un reasonable. 

The Commission finds that BellSouth’s tariff restriction on the resale of vertical 

services as applied to CLECs should stand. Vertical services are a subset of offerings 

In the Matter of Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996, First Report and Order, CC Docket Nos. 96-98, 95- 
185, FCC No. 96-325 (August 8, 1996)(Local Competition Order) at Paragraphs 872 
2nd 877. 

1 

I 

- Id. at Paragraph 977. 

Id. at Paragraph 939. 3 
- 
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that involve line-side service that 

CLECs on a stand-alone basis. 

3. Should BellSouth 

should not be available at a wholesale discount to 

le required to charqe Sprint cost-based 
rates for dedicated OS/DA trunkinq? (Issue 3 )  

Sprint requests a determination that the rates for dedicated trunking from each 

BellSouth end-office identified by Sprint for the provision of operator services/director 

assistance (“OS/DA”) should be  cost-based rates for dedicated trunking rather than 

market-based rates. Sprint contends that BellSouth has not been relieved of its 

obligation to provide interoff ice transmission facilities as an unbundled network element 

(“UNE”) despite the fact that customized routing exempts it from having to provide 

unbundled OS/DA. The Commission has recently accepted BellSouth’s assertion that 

customized routing is available and therefore does not currently require BellSouth to 

offer OS/DA access as a UNE.4 BellSouth contends that, because it has avoided 

providing OS/DA on an unbundled basis, it need not provide unbundled interoffice 

transport facilities necessary for CLECs to reach its OS/DA platform. The Commission 

disagrees. 

47 C.F.R. 51.31 9(d) requires that “an incumbent LEC shall provide non- 

discriminatory access, in accordance with Section 51.31 1 and Section 251 (c)(3) of the 

Act. to interoff ice transmission facilities on an unbundled basis to any requesting 

telecommunications carrier for the provision of a telecommunications service.” Sprint 

correctly asserts that interoffice transmission facilities are a telecommunications service 

Case No. 2000-465, Petition by AT&T Communications of the South Central 
States, Inc. and TCG Ohio for Arbitration of Certain Terms and Conditions of a 
Proposed Agreement with BellSouth Telecommunications, Inc. Pursuant to 47 U.S.C. 
Section 252, Order dated May 16,2001 at 10 and 11. 

4 

-4- 



I 

and, accordingly, must be provided as a UNE based on total element long-run 

i nc rem en t a I cost (“TE LR IC”) rates. 

4. Should BellSouth be required to provide Sprint at TELRIC 
rates combinations of UNEs that BellSouth typically 
combines for its own retail customers. whether or not the 
specific UNEs have already been combined? (Issue 4) 
Should BellSouth be required to universally provide access 
to EELs that it ordinarily and tvpically combines in its 
network at UNE rates? (Issue 6 )  

Sprint requests that the Commission require BeltSouth to provide it UNEs that 
I 

BellSouth ordinarily combines in its own network rather than only those that are already 

actually combined. Sprint also requests that the specific combination of the loop and 

I 

I 

transport to provide enhanced extended loops (“EELs”) should also be required of 

BellSouth. BellSouth, on the other hand, argues that “currently combined” means that it 

must supply combined UNEs only where the UNEs are actually combined in its own 

network to provide service to a particular customer. 

This Commission has recently ruled that BellSouth must combine network 

elements for Sprint or any CLEC if BellSouth ordinarily or typically combines such 

elements for itself.5 This same outcome is applicable to Sprint’s request for EELS.‘ The 

rationale for the Commission’s long-standing determination that BellSouth must 

I combine previously uncombined UNEs for a cost-based glue charge (or other similar 

alternative) is that UNE combinations are necessary to the development of a 

Case No. 2000-465, Order dated‘May 16, 2001 at 5. 

Case No. 99-218, The Petition of ICG Telecom Group Inc. for Arbitration of an 
Interconnection Agreement with BellSouth Telecommunications, Inc. Pursuant to 
Section 252(b) of the Telecommunications Act of 1996, Order dated March 2 ,  2000 at 6 
and 9. 
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competitive market in Kentucky. “Currently combines,” as set forth in FCC Rule 31 5(b), 

should be given the same meaning as “ordinarily combines,” and BellSouth should 

combine for Sprint requested UNEs if those UNEs are ordinarily combined in 

BellSouth’s network. In short, CLECs must be permitted to order from BellSouth UNE 

combinations even if the UNEs to serve a particular customer are not already combined, 

if such U N E s  are the sort that BellSouth currently or typically combines in its network. 

We base this, as we have based our previous rulings, on the Act’s clear expression of 

congressional intent to ensure that competition in local telecommunications moves 

forward. Provision of the UNE-P in ways that do not hobbte new market entrants will 

effectuate that intent. 

Otherwise, BellSouth would be able to force unnecessary costs on its 

competitors, thus impairing their ability to offer services. Absent the requirement that 

GellSouth combine network elements, Sprint or any competitor would be forced to 

collocate facilities with BellSouth in order to serve the customer. BellSouth is in no way 

harmed by combining elements that are typically combined in its network if it is 

compensated by the CLECs for combining the  elements. 

5. Should BellSouth be able to desiqnate the network point 
of interconnection for delivery of BellSouth’s local traffic? 
(Issue 9) 

Sprint argues that it has a right to designate the point of interconnection (“POI”) 

for both the receipt and the delivery of local traffic at any technically feasible location in 

BellSouth’s network. BellSouth, on the other hand, asserts that rt should be  able to 

determine the POI for delivery of its originated iocal traffic. The Commission has 

-6- 



recently addressed this issue.7 Neither Sprint nor BellSouth has provided a n y  evidence 

or arguments to alter the Commission’s previous determinations. Thus, the 

Commission finds that Sprint has the right to designate the POI for both the  receipt and 

delivery of local traffic of BellSouth at any technically feasible location within BeltSouth’s 

network. It appears undisputed at this point that Sprint has a right to establish a 

minimum of one POI per LATA. The Commission’s decision complies with the 

standards set forth in 47 C.F.R. 51.703(6), which states that “[a1 LEC may not assess 

charges on any other telecommunications carrier for local telecommunications traffic 

that originates on t h e  LEC’s network.” It also complies with the standards of 47 U.S.C. 

5 251 (c)(2)(B), which requires BellSouth to interconnect at any technically feasible 

point. 

6. Should BellSouth be required to provide Sprint with two- 
way trunks upon request and if so should BellSouth be 
required to use those two-way trunks for BellSouth 
oriqinated traffic? (Issue 12) 

This arbitrated issue is not whether BellSouth should provide two-way trunking 

upon request, but whether BellSouth should be required to use two-way trunking. Both 

parties accept 47 C.F.R. 51.305(f), which states “[ilf technically feasible, an incumbent 

LEC shall provide two-way trunking upon request.” 

Sprint petitions this Commission to require BellSouth to use two-way trunks for 

BellSouth-originated traffic. Sprint considers two-way trunks to be t h e  preferred 

- 
‘ See Case No. 2000-404, The Petition of Level 3 Communications LLC for 

Arbitration with BettSouth Telecomrruications, lnc. Pursuant to Section 252(b) of the 
Communications Act of 1934, as Amended by the Telecommunications Act of 1996, 
Order dated March 14, 2001 at 1-4, and Order dated April 23, 2001 at 1-2. 
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trunking arrangement in many cases because of the efficiencies gained in switching 

ports and interconnecting facilities. BellSouth’s position is that it must provide two-way 

trunking, but is not obligated to use it if BellSouth’s traffic studies support one-way 

trun king. 

The Commission supports Sprint’s position that two-way trunks cease to be two- 

way if BellSouth chooses not to use them. As a practical matter, BellSouth’s position 

renders 47 C.F.R. 51.305(f) a nullity. BellSouth does not demonstrate technical 

i n f eas i b i I it y ; t h e ref o re , Be! I South m u st use tw 0-w ay t ru n ks . 

1 

1 

7. Upon denial of a Sprint request for phvsical collocation, 
what iustification, if anv, should BellSouth be required to 
provide to Sprint for space that BeitSouth has preserved for 
itself or its affiliates at the requested premises? (issue 19) 

Sprint requests that the Commission order BellSouth to justify to Sprint its denial 

of collocation space when based on BellSouth’s claim that the space is reserved for 

BellSouth’s own use. Sprint specifically requests that the justification include demand 

and facility forecasts with at least 3 years of historical data and forecasted growth in 12 

month increments by type of equipment, such as switching or power. Sprint agrees that 

such information would be subject to appropriate protective agreement. Sprint asserts 

that the engineering drawings usually provided by BellSouth do not provide sufficient 

basis for Sprint to evaluate the reasonableness of BellSouth’s space reservation. 

BellSouth asserts that the information Sprint seeks is not necessary to resolve 

1 these issues, Procedures regarding space denial have been established by the FCC 

and, according to BellSouth, are adequate for Sprint. Moreover, BellSouth contends 

that these issues are matters for the  Commission io address. BellSouth notes that it 

permits CLECs collocated in its facilities also to reserve space, but Sprint is only 
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requesting the demand and facility forecast information from BellSouth and not from 

CLECs. 

The Commission considers the information sought by Sprint to be extremely 

competitively sensitive. The provision of such information should not necessarily be 

disclosed to a CLEC on a routine basis. Moreover, the Commission finds that when 

such information is necessary it should be based on a complaint filed by a CLEC with 

this Commission to resolve the denial of collocated space. If in the fu ture  Sprint 

believes that such information is necessary in a specific instance, then it should file a 

complaint with this Commission, and this Commission will resolve denials of collocation 

space as expeditiously as possible. 

8. Should Sprint be qiven space prioritv over other CLECs in 
the event that Sprint successfully challenqes BellSouth‘s 
denial of space availability in a qiven central office, and the 
other CLECs who have been denied have not challenqed? 
(Issue 22) 

Sprint asks this Commission to establish a procedure whereby it would receive 

priority of assignment in collocated space over other CLECs if it successfully challenges 

GellSouth’s denial of available space for a given central office. Sprint argues that “in the 

exceptional circumstances” where Sprint as a challenging party has not obtained space 

from BellSouth and then has successfully challenged BellSouth, then BellSouth’s ‘‘first- 

come, first-served” method is inappropriate. BellSouth asserts that its position of 

always utilizing the “first-come, first-served” rule is consistent with the FCC 

determinations. 47 C.F.R. 51.323(f)(l) requires an lLEC to make “space available 

within or on its premises to requesting telecommunications carriers on a first-come, first- 

served basis.” 
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The Commission believes that these issues should not be resolved here. They 

not only affect many more parties than those present in this proceeding; they are not 

ripe for review. Accordingly, we will not address them here. Should they arise in a 

specific complaint proceeding, we will revisit the issue. 

9. Should Sprint and BellSouth have the abilitv to neqotiate 
a demarcation point different from Sprint’s collocation space, 
up to and includinq the conventional distribution frame? 
(Issue 23) 

The demarcation point in a central office is the interconnection junction amidst 

individual carrier networks. Sprint petitions this Commission to allow Sprint the authority 

to determine the point in a central off ice where demarcation occurs. 

BellSouth takes the position that to serve the plethora of CLECs in the market it 

must mark a position that is accessible to all competitors equally. BellSouth prefers to 

standardize the collocation p,rocess in order to timely and accurately provide collocation 

arrangements. 

This Commission agrees with BeitSouth that a standard distribution frame, 

accessible to all, provides the  best overall service. This arrangement allows BellSouth 

and CLECs t he  opportunity to standardize construction needs when collocating in any 

given central off ice, while also addressing the sometimes capricious negotiation 

process. 
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IO. When Sprint desires to add additional collocation 
equipment that would require BellSouth to complete 
additional space preparation work, should BellSouth be 
willinq to commit to specific completion intervals for specific 
types of additions and auqmentations to t h e  collocation 
space? (Issue 24) 

Sprint asks that BellSouth be required to comply with designated completion 

intervals for four categories of additions and augmentations to Sprint's collocation 

space. Sprint argues that additions and augmentations to collocation space should be 

handled by BellSouth in a shorter interval of time than the original collocation. 

Moreover, Sprint suggests that the case-by-case basis of addressing intervals would not 

allow parties certainty in addressing the issues. BellSouth asserts that the categories 

and time intervals proposed by Sprint are inappropriate because the tasks relating to 

additions and augmentations do not fit into categories per se. BellSouth also argues 

that Sprint's categories are not exhaustive though Sprint asserts that they are. 

BellSouth contends that the best solution is to allow it the maximum allowable time for a 

new collocation request with the understanding that BellSouth will endeavor to provide 

additions and augmentations in less time. 

The Commission finds that t h e  time intervals necessary to complete the 

provisions of additions and augmentations should reasonably be less than the 

maximum time needed to complete a new collocation request. The Commission 

declines, however, to implement the proposal of Sprint. The proposal does not apply to 

all circumstances. Collocation issues are varied and by their nature should be 

addressed on a case-by-case basis. This Commission expects BetlSouth, however, to 

complete these requests in a reasonable period of time. If Sprint finds that additions 
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and augmentations are not provided in a reasonable period of time, it should flle a 

D 

D 

D 

D 

B 

B 

B 

b 

complaint, pursuant to KRS 278.160, to address these issues. 

11. Are there situations in which Sprint should be committed 
to convert in place when transitioninq to a virtual collocation 
arranqement to a caqeless physical collation arranqement? 
(Issue 25)  

Sprint requests that it be allowed to convert in place its virtual collocation 

arrangements to cageless physical collocation arrangements when it does not request 

any additional changes in its collocation arrangement. Sprint asserts that if BellSouth is 

allowed to require relocation of equipment, then Sprint will incur additional costs and 

administrative burden. BellSouth asserts that the circumstance referenced by Sprint 

does not, and is not likely to, exist in Kentucky. 

The Commission finds that the issue should be evaluated on a case-by-case 

basis if it actually arises in Kentucky. Thus, if an in-place conversion occurs and the 

parties cannot agree to the conditions and rates for such conversion, then Sprint may 

utilize the Commission’s complaint process to resolve the issue at that time. At this 

point, the issue is not ripe for review. 

I 

The Commission, having considered Sprint’s petition, BellSouth’s response 

thereto, and all other evidence of record, and having been otherwise sufficiently 

advised, HEREBY ORDERS that: 

1. BellSouth shall allow co-carrier cross connects and shall incorporate 

Sections 5.6 and 5.61 of Attachment 4 of its previously negotiated agreement with 

Sprint into the executed agreement herein ordered. 

2. Custom calling features are not required to be available for resale on a 

“stand-alone” basis. 
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3. BellSouth shall provide interoffice transmission facilities associated with 

OS/DA on an unbundled basis at TELRIC rates. 

4. BellSouth shall provide to Sprint at TELRIC rates combinations of UNEs, 

including EELS, that 8ellSouth typically combines for its own retail customers. 

5. Sprint has the right to designate the POI for both receipt and delivery of 

the local traffic of BellSouth. 

6.  BellSouth shall both provide, and use, two-way trunking. 

7.  BellSouth may use a standard distribution frame as its demarcation point 

and need not allow Sprint to determine its own. 

I 8. Within 30 days of the date of this Order, parties shall submit a signed 

agreement consistent with the mandates herein. 

Done at Frankfort, Kentucky, this 13th day of June, 2001. 

I 

I 

ATTEST: 
I 

By the Commission 

Executive Director 

I 

I 
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D BACKGROUND 

b 

b 

I 

On May 15, 2001, Sprint Communications Company, L . P .  

("Sprint") filed with t h e  Commission a Petition f o r  Arbitration 

p l l r suan t  to Section 252jb) of Che Telecommunications Act of 1996 

(IIThe' Act") .l In t h e  Petition, Sprint a s k s  the Commission to 

arbitrate c e r t a i n  terms, ccnditions and prices for its inteuconnec- 

tion agreement and r e l a t e d  arrangements with Verizon Maryland, I n c .  

("Verizon"). On June  11, 2001, Verizon filed an answer to t h e  

petition for arbitration, and a pre-hearing conference was held by 

the Commission on J m e  12, 2001, in Baltimore, Maryland. At t h e  

pre-hearing conference, t h e  Staff of the Public Service Commission 

of Maryland ("Staff1') e n t e r e d  i t s  appearance as a par ty ,  while 

requested intervention by AT&T Communications of Mcry land ,  I n c  - 

{ l l i iTT1 l  ) was denied.' 

Pursuant to t h e  procedura l  schedE:le developed at the 

pre-hearing conference,  a If teclhnical conference" w a s  conducted on 

Lugust 8 and 9, 2001, a n d  hearings were held August 2 1 ,  2 2  and 23, 

2001. The technical cor;,frrence involved panel witnesses sponsored 

~~ 

4 7  U.S.C. Section 2 5 2 .  The Act provides  for the negctiztion cf 
irrerconnection agreements between 10cz.l exchanae carriers and o t h e r  
zelecommunications carriers , ~:i;5 ~ z c , - ~ ~ i s i o r i  fcr arbizia~lon of u;..resolvec 
Pis2utes k y  state regulatory authorities. 

* I.;:?ile ATT's perition for iccerveEtlon was denied as chis matter coxcerxs 
E X  .zrzlzrarion dispute Serweer: Sprint axd Verizon, XTT &as allowed to be 
s e r v e d  ccpies  of materials end could seek permission L O  file briefs i n  
: h i s  mzcter E S  an a m i c z s  CEI-iae. In addiEion to t h e  denial of i n L e n e n -  
t i o n  at t h e  pre-hearing conference fox ATT, a similar r e q u e s t  for i n t e r -  
\.ention by W o r l d C o m ,  I n c .  was also d e n i e d  at the initial technical 
ccnference hearing on August 8 ,  :Dol. 
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by t h e  pErties, whose testimony and conments were admitted i n t o  the 

record under oath, while the subsequent hearings were traditional 

hearings involving examina t ion  of witnesses who had filed pre-  f iled, 

testimony and were then subject to cross-examination by all 

parties. At the technical conference and hearings, testimony was 

provided by the following witnesses on behalf of Sprint: Michael J. 

Nelson, Director-Local M a r k e t  Development/Integration f o r  S p r i n t ;  

Thomas G .  M c N a m a r a ,  S e n i o r  Manager-Regulatory Policy; James R. 

a u r t ,  Director-Regulatory Folicy for Sprint/United Management 

Company; Michael R. Huncucker, Director-Regulatory Pol icy; Michael 

Maples, Senior Manager of Regulatory Policy; and Edward B. Fox, 

Senior Manager-Regulatory Policy. Testimony on behalf of Verizon 

was provided by the following witnesses: Paul  Richard, Senior 

Specialist in the Wholesale Services Marketing Orgznization of 

V e r i z o n  Services  Group; John White, Executive Director within 

Verizon's Wholesale Services Organization; P e t e r  J. D'Amico, S e n i o r  

Specialist in the Interconnection Product Manasement Groilp for 

Verizon Services Corporation; Gary Librizzi, Director of 

Negotiations; Rosemarie Clayton, Product Manager f o r  DSL and Line 

Sharing f o r  Verizon Communications; Susan Fox, Froduct Manager in 

Verizon's Wholesale Marketing Organization; Do3 A l b e r t ,  Director- 

Netv:ork Engineering for Verizon Services Corporation; 2nd Joseph P. 

f,::-lstcf, Group Product 14anaGer in the Call klanag!ement Services 

Crganization. While the Commission's Staff was a party in this 

2 



proceeding, it did not present any  witnesses b u t  did participate in 

cross-examination and f i l e  briefs in this matter.3 

All of the testimony and evidence cn the r e c o r d ,  and t h e  

briefs and arguments of the parties, have been carefully reviewed 

and considered in rendering a decision in t h i s  arbitration 

proceeding. 

DISCUSSION 

AS noted, this case involves the Commission acting as an 

arbitrator pursuant to the Telecommunications Act of 1996 for 

determining disputed provisions in t h e  interconnectiGn negotiations 

between Sprint and Verizon. When initially filed on May 15, 

Sprint's petition included over 40 issues still in dispute between 

the par-ties. However, during the course of this proceeding, t h e  

p a r t i e s  have indicated substantial agreemer,t has been reached on 

many of these issues so that approximately 15 issues remain in 

dispute at t he  time of the hearings in this matter.' However, 

while the hearings involved t h e  approximately 15 specified issues 

Pursuant to the schedule determined at the pre-hearing conference, 
iniLial briefs were filed on September 11, 2 0 0 1  and r e p l y  briefs on 
September 1 8 ,  2 0 0 1 ,  with the t a r g e t  date for f i n a l  decision by t h e  
Commission se t  for October 11, 2 C O 1 ,  although such da:e may be extended 
L - X E ~ ~  October  2 6 /  2 0 0 1 .  In add i t io r? ,  by Order No. 7 7 2 6 5  issued on 
September 2 6 ,  200i, portions ~f Verizor , ' s  brief in excess  of che 60-page 
llmlt speclfird in COMA3 2 G .  0 7  ~ 0 2 . 0 6  (91 were s t r i c i : e n ,  ana S p r i n t  was 
c r a n t e a  leave to file a supplemenrai b r i e f  13 light of Verizonls 
xriolatior! of Lhe Commissioz' s rl-ies qever:ins Practice ana Procedure 
before t h e  Commission. Sprint's Supplemental E r i e f  was filed on 
gctober 5 ,  2001. 

' In determining t he  number of issaes in aispgLe, c e r t a i n  issues have 
bee? consolidated as similar issues were discussed together by a l l  
parties during the  hearings i n  t h i s  mztter. 
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noted by the companies to be in dispute during the course of the 

hearings, in its brief V e r i z o n  indicates several additional issues 

which w e r e  represented as settled by the parties apparently 

re-surfaced and w e r e  considered contested by Verizon, although no 

evidence has been taken upon these disputed issues. Accordingly, 

Verizon requested an additional 15-day period to address t hese  

disputed issues following the issuance of the decision in this 

ccse, and a Motion to Compel with respect to Issue No. 7 - L i n e -  

Sharing was filed on September 25, 2001 in this proceeding, which 

I 

I 

Motion was opposed by Sprint. However, by the subsequent Joint 

stipulation dated October 5, 2001, in which the parties indicated 

Issue No. 7 has  been partially resolved, it is our understanding 

t h a t  this issue is no longer contested except with respect to the 

extent it is affected by other issues. 

In considering the matters that remain in dispute 

between the parties, the basic difference between Sprint and 

V e r i z o n  on many of these issues concerns their contrasting 

positions i n  this case as Verizon is an incumbent l o c a l  exchange 

company ("ILEC'') while Sprint in this proceeding is a competitive 

local exchange company ( " C L E C 1 I )  seeking to e n t e r  into l oca l  

sE:x-ybrices in the Maryland area.5 In general, Verizon predicates its 

~3sition on certain issues as being ix complianze wich I t s  duties 

2 s  ar, ILEC under the Teleccm"icct5ons A c t ,  ~ 5 1 : ~  it czntends 

' s p r i n t  also notes that in cther j~risdic~ioxs, i t  operztes as an I L K  
aza  states t h z t  its position t a k e n  ir, this proceeding is consistent with 
I t s  function as an I L E C  i n  certain jurisdictions and a CLEC in ochers. 
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Sprint sEeks to impose additional requirements or responsibllities 

upon Verizon that are either prohibited by the Act or beyond t h e  

requirements which an ILEC must offer. In contrast, Sprint 

contends its position on many issues is based on the difficulties 

of a CLEC seeking to enter the l o c a l  telecommunications market- 

p l a c e ,  and its position seeks Commission directives that would 

promote efficiency 2nd save costs f o r  a CLEC, and would also 

promote competitive e n t r y  in conformance with the overarching 

policies of t h e  Act. Sprint also has developed alternative 

technologies t o  Verizon offerings, and Sprint's position on c e r t a i n  

iss-cles would promote the use of the S p r i n t  offering.6 The record 

further reveals t h a t  these parties have been in similar negotia- 

tions in other states regarding t h e  same contested issues as many 

of Ehese issues are in fact negotiated on a regional basis between 

the two parties. The issues are negotiated by specified number,  

and the decision h e r e i n  w i l l  utilize t he  designated number for each 

contested issue in the rendering of the decision. These contested 

issues will now be discussed. 

Issue No. 1 - Capping Sprint's Rates at Verizon's Rates 

This issue involves ra tes  and charges thzt Verizon would 

pay  for access to S p r i n t  facilities i:i order for Verizon to 

Sprint alternative technoiocles 12 t h i s  proceed;ng include "Spr in t  I O N i i  
(.S?rizZ's integrzted voice, hian-speed data ana  video service) ; "GSAMii 
zxi "Sappnyre" (Sprint ' s  proposed loop quzlif ication methodology) ; 2nd 
i l ~ O - i l  {minus) (Sprint I s  voice-zctivated dia l inq  product  which ucilizes 
I ' C O - { ~  dialing code to access =ne platform that is Esed to complete loca l  
01- 10119-distance calls). 

5 



interconnect w i t h  Sprint. Verizon 

Verizon's Commission-approved r a t e s  

Sprint f i l e s  cost studies which may j 

contends it is a captive purchaser 

proposes that S p r i n t  mirror 

for the same services unless 

ustify a h i g h e r  rate. Verizon 

as it is required by law to 

i n t e r c o n n e c t  with a CLEC and the re fo re  requiring the CLEC to charge 

no more t h a n  the ILEC f o r  c e r t a i n  services i s  reasonable and fair 

as well as consistent with law. Furthermore, Verizon  claims that 

if S p r i n t  f e a r s  i t s  c o s t s  do i n  fact exceed the amount Verizon i s  

permitted to charge,  t h e  Federal Communications Commission's 

( I 7 F C C " )  Local Competition Order provides that it m a y  submit a 

forward-looking e c o n o m i c  cost study t o  rebut presumptive 

symmetrical rates.7 V e r i z o r ,  notes that Sprint h a s  n o t  produced any 

such cost study and believes that Sprint's wholesale rates should 

therefore be capped similar to capping of Sprint's zccess rates at 

t h e  'iTerizon l e v e l . '  

Sprint vigorously opposes the artificial capping of i t s  

i ikalesale  ra-,es at Verizon charges, noting that its r a t e s  ( a s  well 

as Verizon' s) a r e  governed by applicable approved t a r i f f s .  Staff, 

which as noted has not provided any testimony in this matter, has  

argued on brief in supporc of Sprint that the Comrrlission previously 

i n d l c z t e d  i t  would review r a t e s ,  terms 2nd c c > n d i t i o n s  of new 

e n t r m t s  on a case-by-czse basis. Staff n c J t e s  the Commission 

' Lacal Cornperition Order, ? l , O S s i ,  wnlch concerned  r a t e s  fsr transport and 
terminzrion, FCC 96-325, CC aocket Nos. 9 6 - 9 6  and 0 5 - l E 5 ,  First Repoz-t 
and Clreer, 71,065, 11 FCC Fcd. 15,499 (Augxst 6, 1596). 

fie !YFS I n t e l e n e t ,  Case No. 6 5 8 4 ,  Phase 11, 8 6  Md. FSC 4 6 7 ,  4 8 3  (1995), 

Id. 
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requires carriers to f i l e  tariffs o h i c h  would apply to other 

carriers, and Verizon has the r i g h t  t o  challenge Sprint's (and any 

other carriers') r a t e s  and charges before t h e  Commission. 

Therefore, Staff recommends rejection of Verizon's proposed cap, as 

Verizon may seek appropriate relief if it believes the filed tariff 

r a t e s  are excessive." 

Upon consideration of t h i s  issue, we reject the Verizon 

proposal t o  cap Sprint's wholesale r a t e s  at Verizon's level of 

cnarges .  We note Sprint's r a t e s  are governed by tariff, and the 

appropriate relief for Verizon, or any o the r  interconnecting 

carrier who believes the tariff rates are excessive, is to 

challenge such tariffs or petition f o r  review of such t a r i f f  r a t e s  

on a case-by-case basis, as noted by Staff. 

Issue No. 3 - Wholesale Discount fox Verizon Vertical Features 

This issue concerns whether Verizon should be directed 

to provide vertical services ( i . e . ,  optional custom calling 

features that are separate from basic l o c a l  service, such as c a l l  

waiting and call forwarding) at t h e  Commission-approved 19.87 per- 

cent discount for provision of wholesale services to CLECs. Sprint 

argues it is entitled to the wholesale discount on s u c h  services 

and argues t h a t  it particularly needs certain of t h e s e  call 

fc~-rwsrding services to meet customer demand iolr UZLI l e d  messaging . - .  

S t a f f  f u r r h e r  no tes  that rares for switched access sre deemed j u s t  and 
reasonable if they  a re  at ox below Bell A - t l a n t i c ' s  r a t e ,  and r a t e s  for 
l o c a l  call termination are to be billed at t he  Commission-approved l oca l  
call termination r a t e s .  

10 
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and Internet call waiting. S p r i n t  contends Section 251(c) of the 

Telecommunications A c t  imposes upon ILECs t h e  duty to offer f o r  

r e s a l e  at wholesale rates any telecommunications service that the 

carrier provides  at retail to subscribers who a r e  not telecom- 

munications carriers, and therefore argues t he re  is no statutory 

basis for limiting the resale duty to basic telephone serv ices .  It 

contends that Verizon is legally required to offer such custom 

calling services for resale, just as it is required to offer basic 

local telephone service for resale, and that Sprint is entitled to 

purchase from Verizon at wholesale prices such telecommunications 

services. Sprint claims that other states, such as California, 

Texas,  Florida and North Carolina, have recently ordered the ILEC 

to make vertical services available to Sprint on a stand-alone 

basis with f u l l  discount, and s u c h  decision has  also been approved 

by the Administrative L a w  Judge  in Pennsylvania on an interim basis 

until such time as Verizon files appropriste cost studies, Sprint 

also requests the Commission to order Verizon to provide  electronic 

bulk ordering and billing f o r  vertical f e a t u r e s ,  and indicates that 

Verizon witness Kristof has agreed to provide such electronic 

ordering within the next several months. 

Verizon no tes  this issue is Rot whethe r  Sprint may 

o b t a i n  and resell vertical f e a t u r e s ,  which Verizon concedes are 

a v a i l a b l e ,  but the issue is whether Sprir,t is entitled to t h e  

resz le  discount when it wants to sell s u c h  features on a stand- 

a lone  basis. Verizon contends that in instmces where Sprint 

desires to purchase s u c h  services for resale on a stand-alone 

8 
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basis, ir, which instance Sprint is seeking to resell the feature to 

a Verizon retail customer, Sprint is n o t  in s u c h  situations 

entitled to the wholesale discount. Verizon notes there  is no 

dispute that if Sprint resells basic service to a customer it is 

also entitled to the wholesale discount when it resells any 

vertical feature to such customer, and therefore the dispute only 

arise's when Sprint wants to resell an individual vertical feature 

to a Verizon customer. Verizon's primary argument is t h a t  t h e  Act 

only requires it to offer for resa le  at wholesale rates telecom- 

munications services t h a t  it provides at retail to subscribers who 

are not telecommunications csrriers.ll Accordingly,  t h e  obligation 

does n o t  apply i n  the instance requested by Sprint, as Verizon does 

not offer such services on a stand-alone basis to its own 

customers. That is, Verizon on ly  o f f e r s  such  features to retail 

customers in conjunction witn basic dial tone service and notes 

t h a t  the services do n o t  w o r k  without t h e  underlying dial tone. 

Verizon further contends that the Act does not require 

an incumbent l oca l  exchange company to make a wholesale offering of 

any  service that the incumbent does n o t  offer to retail customers, 

For does t h e  FCC require the I L E C  to disaggregate a retail service 

I x t o  more discrete retail services. Local Competition Oraer, 

7 7  ET72 and 877. Verizon claims t h z t  in instances where enhanced 

ser-\,-ice providers ( " E S F s " )  a r e  permiEtea to purchase features on a 

stand-alone basis for r e s a l e ,  Verizon continues to provide the dial 

~~ ~ 

4 7  U.S.C. S 2 5 1 ( c )  ( 4 )  ( 2 ) .  11 
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tone line. I n  such  i n s t a n c e s ,  Verlzon claims the E S F s  purchasing 

the festure for resa le  to end u s e r s  are therefore operating as 

wholesalers, and the only situation in which V e r i z o n  provides such 

ser-Jices on a stand-alone basis is at wholesale, nct retail, and 

neither E S P s  nor S p r i n t  is entitled to the wholesale discount. 

Verizon claims that Massachuset ts  recently agreed that Verizon has 

no obligation under  the Act to resell vertical features on a stand- 

elone basis to Sprint at wholesale discount as it concluded that 

'v'erizon in fact does not offer vertical f e a t u r e s  to retail custom- 

ers on a stand-alone basis itself. Verizon contends that t h e  

Cslifornia and Texas decisions are erroneous by relying on sales to 

E S P s ,  as such sales are n o t  in fact retail and do n o t  t r i g g e r  t h e  

~ e q u i i - e m e n t  under the Act to resell at a wholesale discount.12 

The  Commission's Staff has n o t  commented on this issue. 

Upon consideration of the testimony a n d  arguments of t h e  

parEies, we find that Verizon is obligated only to provide such 

services  at wholesale discouxt that it does in fact offer itself, 

and in this instance there is no stand-alone provision of custom 

calling services. Accordingly, we find that Verizon is n o t  

obligated u n d e r  the Act to separately offer such  services at a 

F.Lr:hermore, Verizon conLencis t h z t  If rhe C o r n m ~ s s i o r -  were to ccnclude 
:r:-ir.r K Z S  entitled to a w k o l ~ s c l e  cisco.;nz, wkick i~ ar5-l.;~ it is n o t ,  

es~csllsned DY t h e  Commission, which X E S  inter.dei= to reflect cos;s that 
Verizon would avoid i f  it were nor providing the  sen - i ce  at retail. If 
.er:zon is co~zinuing to pro~-:de ?he bclsic dial e o ~ e  se rv ice ,  it claims 
it woxld avoid few, if a ~ y ,  costs, anc 1': would be m c r e  appropriate for 
rhe  Commission LO determine a separa te  wholesale discour-c applicable to 
s u c h  siruations. 

12 

_ L  wo~-:ld be improper to utilize t h e  sranazrd whciesale a isccur , t  

- I  
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wholesale discount as requested by Sprint, and the Verizon position 

is therefore accepted. 

Issue No. 5 - Mandatory U s e  of the Verizon Loop Pre-qualification 
Database bv Sprint 

This issue concerns whst loop pre-qualificztion database 

should be used by Sprint to qualify digital subscriber line ( " D S L " )  

loops. Verizon notes that it has been required to develop and 

maintain loop qualification information, necessary to identify the 

attributes of loop plant, and it must provide requesting carriers 

wit5 such  information. In New Y c r k ,  CLECs, including Sprint, par- 

ticipated in a collaborative process which specifically requested 

that Verizon enhance its electronic loop qualification database for 

CLEC use in the former Bell Atlantic territory, including Maryland. 

Vsrizon states that the enhancements were made at i t s  own expense 

with the understanding that costs would be recovered by CLECs  use  

of such database, and now Sprint wishes to avoid the CLEC-agreed 

cost by using i t s  own alternate loop qualification t o o l ,  which 

Verizon states will create false readings and has o t h e r  imperfec- 

tions. Furthermore, Verizon claims that separating t h e  Sprint 

orders from t h e  thousands of CLEC orders  submitted to Verizon will 

I-eqQire Verizon to reconfigure i t s  loop qualification system for 

Sprint's benefit and impose new costs upon Verizon fcz- which there  

is no means of recovery,  as well a s  lead to deiays in loop 

provisioning - 



B 

Sprint contends this is an issue of fairness and 

efficiency, where t h e  Commission should not require c a r r i e r s  tc 

utilize ILEC t o o l s  when t h e r e  is a satisfactory a n d  less expensive 

alternative. Specifically, S p r i n t  says it should have  the choice 

of u s i n g  Verizon's loop p r e - q u a l i f i c a t i o n  t o o l  i f  it chooses, but 

should not be r e q u i r e d  to u s e  o r  pay for t h e  V e r i z o n  system when it 

chooses its own alternative. Sprint further claims t h a t  all 

carriers share t h e  goals of improving efficiency and reducing  

costs, and a process that creates er ronecus  qualification is not i n  

t h e  best inizerests  of S p r i n t  o r  its customers. It c l a i m s  t h a t  its 

own tools and processes , i d e n t i f i e d  a s  the Geographic Service 

; * v a l l a b i l i t y  Kanager ( l tCSAM1 ' )  is a tool developed by Sprint t h a t  

~ ~ c ~ v i d e s  a c e n t r a l  entry p o i n t  i n t o  the Sprint pre-q-ual i f  ication 

process, and that Sapphyre, a Telcordia-developed loop qualifica- 

tion t o o l ,  are both extremely effective in qualifying l o o p s  f o r  DSL 

s e rv i ce  a s  has been demonstrated during a 1999 Sprint field t r i a l  

In Las Vegas. S p r i n t  disputes Verizon's ccntentions that u s e  of 

the Sprint tools could cause problems and  additional expenses, and 

f u r t h e r  disputes that the loop qualification p r o c e s s e s  of Verizon 

a r e  the product  of CLEC input at the NEW York collabcrative. 

Furthermore, Sprint has a proposed "Sprint I O N "  service, which it 

claims has ur-iqLe loop p r e - F a l i f i c a t l c n  Feeds that Sapphyre and 

GSAN satisfy, whereas Veriaon's loop  F r e - p a l l f i r a t i o n  tocls may 

12 
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prc,vide false readings, l3  Sprint concludes that it desires to u s e  

either Verizon's mechanized loop qualification database or its own 

proprietary system in advance of submitting a v a l i d  electronic 

transmittal service order for requested loop, and believes it is 

not fair and in fact anti-competitive to requi re  Sprint to use only 

Verizon's database rather t h a n  have the option to also use the 

sprint system. 

On brief, S t a f f  believes the primary issues involved in 

t h i s  proceeding concern false readings by Sprint's loop testing 

process and the issue of cost recoxrelry f e r  the Verizon system. 

with respect to false negatives that may be incurred upon using 

S2rint's system, Staff believes this is a risk that w i l l  affect 

Sprint but n o t  Verizon as Sprint will be blamed if it erroneously 

tells a customer it can  or cannot have DSL service. In regard to 

false positives that may not reveal potential problems by t h e  

testing process and result in additional costs when installation is 

ztternpted, Staff believes a mechanism for compensating Verizon can 

be developed for such problems. Staff also notes that the Verizon 

loop qualification process is not represented to be p e r f e c t ,  but 

Staff indicates the testimony suggests the Verizon process may have 

higher accuracy and r e t u r n  fewer false pasitives and f a l s e  

xega t lves  than Sprint s .  

l3 "Sprint ION" is Sprint's In tecrz ted  On-demand N e r w o r k ,  which it claims 
w i l i  allow S p r i n t  to mee: customers local long-disLazce data and other 
celecommunications services needs with a sinale s e r v i c e .  It is Sprint's 
fzcilities-based competitive entry plan. 

13 



With r e s p e c t  to the cos t  recovery issue, staff notes 

I 

I 

I 

that i t  i s  not c lear  how t h e  costs for development of Verizon's 

loop qualification process break down, and in f a c t  Verizon uses the 

loop qualification process for its own business purposes. Staff 

concludes t h a t  a compromise shou ld  be enacted in which Sprint w i l l  

n o t  be required to utilize the Verizon loop qualification 

processes, but when a loop qualified through t h e  Sprint testing 

results in placement of a n  actual o r d e r ,  Verizon will verify t h e  

loop as qualified prior to commencing installation and may charge 

Sprint for such qualification effort. If Verizon's testing 

demonstrates that Verizon must condition loops to ensure  avoidance 

of interference with o t h e r  circuits, Sprint will be obligated to 

compensate Verizon fo r  t h e  costs, which c o s t s  could  be avoided by 

Sprint if it u t i l i z e s  t h e  Verizon database initially. Staff 

proposes charges f o r  u s e  of t h e  Verizon qualification process be 

assessed on a per -d ip  basis, at $ 0 . 4 5  per dip, in accordance w i t h  

similar treatment in the arbitration of Rhythms Link and Covad 

Communications Co. vs. Bell Atlantic.'' Staff also suggests that 

t he  issue of cost recovery for Verizon's loop qualification process 

be addressed more completely in pending Case No. 8879, the 

investigation into recurring r a t e s  f o r  Enbundled network elements. 

Upon review cf the record, k:e have serious conce rns  

recarding t h e  reliabilitl- of t k e  S p r i n t  p a l i f l c a r ; o n  s ) r s t e m s  zt 

this time , i nc lud ing  prablems regarding felse readings. The 

~~ ~~~~~ 

Case No. 8 8 4 2 ,  P h a s e  11, Order No. 7 6 8 5 2  at 31 ( A p r i l  3 ,  2001). 14 
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evidence indicates problems with the SFrint systems in prior y ~ z r s ,  

and although Sprint argues enhancements have been made, we believe 

there is insufficient support to demcnstrate the pricr problems 

have been overcome or that the Sprint system has achieved a level 

of acceptance. We also believe the S t a f f  suggesticn which would 

nclt require mandatory u s e  by Spi - in t  of the V e r i z o n  system, but 

would' allow charges to be imposed upon S p r i n t  f o r  false readings, 

may well have merit as a long-term solution. Furthermore, Staff's 

suggestion t h a t  t h e  cost recovery for Verizon's loop qualification 

process be addressed more completely in Case No. 8879 may also be 

appropriate. However, the Staff silggestion was n o t  broached until 

its briefs following the hearings in t h i s  m a t t e r ,  and we would have 

liked further exploration of this proposal during t h e  course of the 

hearings, including reaction by t h e  other parties, prior to 

adoption. At this time, we believe the record supports mandatory 

usage of the Verizon system as best for the public interest. 
I 

I 

iiowever, we consider this an issue subject to f u t u r e  revision if 

cost recovery of the Verizon system is adequately resolved in Case 

No. 8879 and the Sprint GSAM/Sapphyre system's reliability concerns 

are adequately resolved so that customers are not harmed by use of 

these Sprint systems and Verizcn does n o t  suffer increased costs by 

I 

I 

false results from these s y s t e m s .  
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This issue concerns Sprint's intention to offer advanced 

services in various markets in PCarylarid, which it sa1.s is impaired 

by Verizon's refusal t o  provide unbEndled packet switching at both 

remote terminals (RT) and central offices (CO). Sprint h a s  also 

offered to d e f e r  this issue to a generic proceeding to be initiated 

within 9 0  days, which would include bo th  Verizon Maryland and the 

'v'erizon Advanced Data, Inc. (''VADI"), which is acknowledged to be a 

separate affiliate of Verizon that is in f a c t  e f i t i t l ed  to own 

advar;.ced services e v i p m e n t  such 2s packet s w i t c h e s .  S p r i n t  argues 

that if the Commission does not defer this issue to a gener ic  

docket,. t h e n  it should require Verizon to unbundle packet switching 

in both the CO and. RT, as it claims the refusal to require 

unbundled packet switching will s t i f l e  competition. Sprint contends 

Enbundled packet switching has been ordered by other Commissions, 

such z s  Texas,  Illinois, and the recommended decision from t h e  

Pennsylvania Administrative Law Judge. Sprint f u r t h e r  contends 

that Verizon's claims that such negotiations must occur with its 

affiliate VADI are an attempt by Verizon to hide behind its 

separate data affiliate, and notes the separate d a t a  subsidiary 

requirement may well be expiring in che  nea r  f u t u r e .  Sprint 

considers t h e  Verizon position that s u c h  nsgct-aticns must occur 

Eizh VADI rather than  Verizon to be a "shell same" by which Verizon 

seeks to avoid i t s  unbundling obliaations, which should not  be 

permitted by the Commission. Furthermore, Sprint contends that such 

16 



packet switching should be r e q u i r e d  unde r  FCC standards15 as well 

I 

as t h e  “impairment” test, as residents in Maryland w i l l  be unable 

to enjoy benefits of competition without unbundled packet switching 

as it meets four conditions set out by t h e  FCC and an impairment 

analysis. l6 

Verizon contends this is a legal issue whereby the FCC 

has  preemptively decided t h a t  packet switching s h o u l d  not be 

unbundled unless the four-part test is met. Verizon argues it is 

undisputed that the test has  Lot been met, especially as Verizon is 

pronibited from offering packet switching capability for i t s  own 

use as only its affiliated company, VADI, is permitted to do so. 

V e r i z o n  notes t h a t  Sprint may negotiate with VFD1 f o r  s u c h  service, 

hut as of this time Verizon itself is prohibited from this 

offering. Verizon further claims that Sprint’s impairment analysis 

is totally inadequate as it has provlded no real cost studies, but 

only a letter setting f o r t h  alleged costs for collocation and 

related expenses in support of its request that such  service be 

provided under  an impairment analysis. Verizon further notes that 

~~ 

The FCC provides an excepticn to its general rule agair ,s t  unbundling of 
packet switching capability at remote terminals if four conditions are 
satisfied, including (1) t h e  ir.cumbent LEC has deployed d i g i t a l  l oop  
carrier systems or other sys tems in which fiber opcic facilities replace 
copper facilities, (2) there are no spare  copper loops capable cf 
e.AcFoi-tsng xDSL services, ( 3 )  t h e  ILEC hzs not permitted a requestizc 
c a r r i e r  to deploy a digital sLbscriber line B C C ~ S S  nul~i-plexer ( “ZSLjriM” 
zc t h e  remote t e rmina l  nor has :ne requesting carrier obtained a x r i r t u a l  
coliccarion arrangement, z.nc ( 4 )  t h e  ILZC has deployed packe’: swizcniEc 
capEbility for its own use. 4 7  C . F . 3 . .  851.319(=) (3) (D). 

l6  Sprint h a s  also provided zn “im3airment analysisi’ as rationale f o r  the 
Commission determining to order ~ h e  provision of such s a c k e t  switchin5 
capzbility, as Sprint has raised COSLS iz would i n c u r  t h a t  would impair 
Spr;nt’s ability to pro-L7ide service unless t h e  packet switching is 
craered. 

15 
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t h e  issue of unbundled packet switching capability is presently 

under active consideration by the FCC in various proceedings. 

On brief, Staff confirms t h a t  the issue of packet 

switching is being debated in many jurisdictions, and states S p r i n t  

itself acknowledges that it is an issue with the FCC. Staff also 

s t a t e s  it appears that EO ILEC is positioned to p r o v i d e  packet 

switching as an unbundled network element as none provide it for 

thenselves, Staff further notes t h a t  the Commission has stated in 

connection with t h e  new technologies t h a t  Verizon must make such 

equipment available on a non-discriminatory basis, b u t  not until 

Verizon's network in a given geographical area can support the 

teclmology . l7 Staff concludes t h a t  Verizon should n o t  be required 

to build or deploy a packet s w i t c h i n g  network for the purposes of 

supporting the packet switching unbundled network element needs of 

the CLEC community, but if circumstances change significantly, such  

as i - e r i z o n  and VADI are re-integrated, then the Comxission m a y  wish 

to establish a generic proceeding to examine th i s  issue in g r e a t e r  

detail and set new policy. 

Upon review of the record, it is clear that at this time 

VEr;zon does not offer packet switching, but its separate a f f i l i -  

ate, VADI, does in f a c t  o f f e r  such  service. It further appears 

tnat sxch entities will bs reintegrated in t n e  f u t E r e  bu t  are at 

r h i s  time separate by regG;lzEorry order. &.sed zcon t k e s e  f a c r s ,  W E  

believe that Sprint's request is not legally permissible at this 

7 -  

1 ,  E . g . ,  R e  Rhythm Links 1'. Bell Atlantic-Maryland, Case No. 8 8 4 2 ,  
Phase  I, Order No. 7 6 4 8 8 ,  91 Md PSC 441, 4 4 9 - 4 5 0  ( 2 O C O ) .  
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time as Sprint must s e e k  such packet switching from the separate 

VFDI Company. We further f i n d  that Sprint has n o t  satisfied any 

exceptions or tests ( s u c h  as the four-prong unbundling t e s t  o r  

impairment analysis) that would properly require Veri zon to of f e r  

such service. In this respect, Sprint fails to satisfy the 

conditions as VADI, n o t  Verizon, offered the service, among other 

faili’ngs of the t e s t .  A l s o ,  we do not find Sprint’s impairment 

analysis sufficient in this proceeding, as the costs a re  n o t  based 

on local conditions and other factors of alleged impairment are not  

zdequately supported. 

E-iowever, while w e  do not accept the Sprint analysis at 

this time, we note that by order  issued September 26, 2001, t h e  FCC 

granted t h e  request of Verizon to reintegrate VADI immediately. ’* 
in that O r d e r ,  the FCC noted that the 

companies would allow CLECs, such as 

conduct arbitrations immediately with on1 

reintegration of the two 

Sprint, to negotiate and 

y Vewizon r s ther  than both 

Verizon and VIZDI,  and we expect the companies will be able to re- 

establish negotiations in light of this significant development. 

However, the Order  also notes that it may take several months for 

completion of t h e  reintegration as there will be interim steps 

necessary before the reintegration is completed. As of the d a t e  of 

t h i s  Order ,  w e  will n o t  require the offering of packet swi t ch ing  to 

CLZCS, f o r  the rezsons noted abcve, Sut k;e belie1.e that the 

imminent reintegration of Verizon and V n B i  is a significant 

~ 

l e  See, 
CC Docket No. $ 8 - 1 8 4  (September 26, 2001). 

Re Application of GTE Corporation and  Bell A t l a n t i c  Corporation, 
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development that should encourage the parties to c ~ ~ t l ~ u e  n e g a r i a -  

tions in this matter. Accordingly, i n  light of the F C C  decision 

regarding reintegratlon, we further find that S p r i n t  may r e q u e s t  

negotiation of this issue d i r e c t l y  with Verizon w i t h  t h e  u n d e r -  

standing that should the parties be unable to r e a c h  agreement 

following the reintegration of V S 3 I  and Verizon, an arbitration 

with r e s p e c t  t o  this i s s u e  may be instituted in accordance w i t h  the 

Act. 

Issues Nos. 1 2 ,  13, 16 and 17 - Loca l  Calling and  Reciprocal 
Compensation Issues 

In this Froceedins, disputes reGarding issues of local 

caLllng and access  facilities, including reciprocal compensation 

cnc Internet traffic. and use of local calls over access trunks, 

k ~ 7 . r ~  a l l  been raised by the parties. These issues a r e  enumerated 

as KO. 12 - l o c a l  t r a f f i c  definition, Ne. 13 - reciprocal compensa- 

'cisi-. z_n.d internet t r a f f i c ,  No. 16 - cnarges f o r  local calls, and 

140. 17 - local calls over access trunks. H o w e v e r ,  these issues 

w i l l  be discussed together as they all involve common a reas  of 

local t r a f f i c  and reciprocal compensation matters. 

In this proceeding, Sprint proposes a definition for 

12, Iclczi t r a f f i c  as well as o t h e r  positions on these i s s u e s  (Nos. 

L ~ ,  - 7  i6 and 17) , which E r e  designed to promote  ar, "end-tc-end" 

~ n a l y s i s  of l o c a l  calling tc erizble S p r i ~ t  ts ubiquitously imple- 

- 1 ~ ' ; t  i t s  00- (minus) system. Tkis prc2,osal sf Sprint's would allow 

zz:ls within a loca l  calling area to be considered l o c a l  c a l l s  w i t h  

2 0  
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no access charges applied, even when the call t r a v e r s e s  facilities 

for which  access charges would otherwise be imposed. S p r i n t  

advocates its definition and other conditions in an e f f o r t  to nave 

t h e  Commission endorse an end-to-end analysis so t h a t  local calls 

t h a t  start and terminate i n  a local jurisdiction xould be subject 

to reciprocal compensation and  nct access charges. In advocat ing  

its p-roposals for local t r a f f i c  definition, Sprint argues that its 

proposal conforms with the previous Commission d e f i r , i t l o n  of l o c a l  

calling areas in the MFS decislon, l9 whereby t h e  Commission defined 

lGcal Calling areas as the t o t a l  areas in which a l o c a l  c a l l  may be 

placed and includes the total number of NXX code areas t h a t  any 

customer may c a l l  at local ron-toll rates. Furthermore, S p r i n t  

contends that the recent FCC ISP Remand Order,” which arguably 

restricts s t a t e  authority concerning reciprocal compensation, 

focused exclusively on inter-carrler compensation of traffic 

delivered to internet service providers and d i d  not change the 

P L C ’ S  7,-. end-to-end analysis for d e t e r m i n i n g  j u r i s d i c t i o n  of traffic. 

In contrast to Sprint’s advocacy of a local traffic 

definition and other terms which would allow t h e  provision of i t s  

 minus) system t o  avoid access charges,  Verizon contends that 

access charges are applicable to such  traffic and that reciprocal 

compensation is payable only f o r  transport and termination on each 

:li C ~ S P  No. 8 5 6 4 ,  Phase 11, Order :do. 7 2 3 4 8 ,  Re MFS I n t e l e z e t  of N z r y l a n d ,  
E6 Md. PSC 4 6 7  ( 1 9 9 5 ) .  

2 0  .<e Irzplemectation of C h . 2  Loczl  Conpetition Prox-:s;ons 1.2 the 
Telecommunicaiions Act of 1996; Intercarrier Compensztion Z c r  ISP-Bour?,d 
Traffic, FCC 01-131, CC Docket Nos. 9 6 - 9 8  and 9 9 - 6 8 ,  O r d e r  on Remand a n d  
R e p c r t  a n d  Order, released A p r i l  2 7 ,  2001. 
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carrier's network facilities of traffic that originates on the  

network facilities of the other c a r r i e r .  That is, Verizon notes 

t h a t  the 00-(minus) offering disputed in this proceeding does not 

involve the calls between Sprint and Verizon customers within local 

calling areas for which reciprocal compensation (and not access 

charges) would apply,  but involves instances where the czll may 

originate on the Verizon network, traverse through the Sprint 

operator service platform, and would then terminate on Verizon's 

network. Therefore, there are c a l l s  in which Sprint would be 

transporting the call between Verizon customers but over its 

facilities for which access charges should  be applicable, as 

Verizon notes that the calls between Sprint and Verizon  customers 

are not involved in this dispute. Verizon's proposals in these 

areas advocate a different approach from the S p r i n t  "local t r a f f i c "  

a n z l l r s i s  wherein the labeling of a call as "local" is not the 

defining factor but whether the call is " rec ip roca l  compensation 

traffic." Furthermore, Verizon notes that t h e  Commission's M F S  

decision pre-dated the FCC's I S P  Remand O r d e r ,  and Verizon claims 

under the FCC's new rules t r a f f i c  must meet two requirements to be 

eligible for reciprocal compensation: (I) the traffic must be 

telecommunications traffic; and (2) it must be traffic that 

originates on the network of one carrier and terminates on the 

~ E E W G . , - ~  of tne  other Carrie:-." irerizon G ~ S O  c is - ,u tes  SFrint's 

contention that o t h e r  states have ruled in S p r i r , t i s  favor on this 

See 4 7  C.F.R. 5 51.701(e) 21 
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contested issue, noting that in c e r t a i n  states parries rxy  have 

agreed to the Sprint position, but in every contested final 

decision of a s t a t e ,  the states have favored the Verizon proposal 

as applying access charges to traffic t h a t  utilizes access 

facilities. 

On brief in this matter, Staff suggests an a l t e r n a t i v e  

approach whereby a new cost -based compensation should be developed 

rather than access charges for t h e  traffic at issue. Staff 

advocates that a percentage of local usage c a l l s  ("PLU calls") be 

developed to determine the proper percentage of local usage, and 

this f ac to r  would be the basis for determining t h e  new compensation 

regime. However, Staff also concedes t h a t  states no longer have 

authority t o  address inter-carrier compensation for I S P  traffic in 

light of the FCC's T S P  Remand O r d e r .  

Upon consideration of this issue, the Commission 

believes that at this time t h e  Verizon proposals are most in 

conformance with t h e  FCC i S P  Remand O r d e r ,  2nd therefore they  will 

be adopted at this time. However, t h e  Commission notes that t h e  

FCC decision, which involves issues regarding reciprocal compensa- 

tion and ISP traffic, is currently on appeal.22 While the FCC 

decision specifically involves  Internet service providers, we 

believe the rationale and directives t h e r e i n  impact areas of 

x-eciprocal ccmpensation and access charges t h a t  are intricately 

2 2  P S C  of Maryland vs. FCC, No. 01-1313 (consolidated with W o r l d C o m ,  I nc . ,  
e t  al. vs. FCC, .No. 01-1216) currently i n  tne U n i t e d  S t a t e s  Court of 
Appeals for the D i s t r i c t  of Columbia Circuit. 
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involved in the dispute between the Farties in this proceedirg. In 

light of t h e  FCC's decision in t h i s  area,  we believe that the 

Verizon proposals z r e  in general conformance w i t h  the present FCC 

policy a t  this time, and we will therefore not accept che Sprint 

proposal advocated in this proceeding, b u t  in t h e  e v e n t  the FCC 

decision is reversed or modified, we believe this area may then be 

ripe for f u r t h e r  consideration. Accordingly, our acceptance of t h e  

Verizon proposal is n o t  intended to foreclose revision in the event 

of f u t u r e  developments, and the parties are f ree  to further 

negotiate on t h e s e  matters as Verizon itself notes negotiations in 

other states have allowed t h e  provision of local services without 

the imposition of access  charges over what would traditionally be 

D 

considered access  facilities. 

Issue No. 14 - Geographically Relevant Interconnection P o i n t s  
("GRIP" ) 

Issue No - 14 concerns network architecture issues 

regarding the interconnection between Sprint and Verizon and c o s t  

responsibility for choices of interconnection. In the M F S  

d e c i s i o n 2 3  the Commission established certzin rules and policies 

governing interconnection between C L E C s  and Verizon. F-mong these 

pclicies, the Commission determined that co-carriers must establish 

2 minimum of one point of interconnecticn ( ' ' F O I " )  per Tjerkzon 

access tandem serving area when t n e  co-carrier teminates local 

cclls to 
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customers within t h a t  serving &:-ea, and each carrier is responsible 

for providing its own facilities to the point of interconnection. 

k l s o ,  all points of interconnection rnust be l o c a t e d  within t h e  

State of Maryland for t h e  purpose of exchanging traffic originating 

and/or terminated within M a q r l a n d ,  and the carriers may mutually 

negotiate additional points of interconnection. 

In this proceeding, Verizon contends that, while it con-  

cedes it is required to provide  interconnection at any technically 

feasible point, it argues that a CLEC that desires an expensive 

interconnection may be required to bear  the costs of such inter- 

coznection under the FCC's Local Competition O r d e r .  2 4  Verizon 

t h e r e f o r e  proposes its GRIP and  VGRIP2 '  proposals, which provide 

t h a t  Sprint bears  certain expenses when it selects a distant p o i n t  

of interconnection. Verizon claims that its VGRIP proposal 

mztigates S p r i r i t ' s  concerns that Sprint's interconnection points 

k-ould nave to be located within the rate center i n  which the CLEC 

assigns telephone numbers. VGRIP provides t h a t  Sprint establish a 

collocated interconnection point at a V e r i z o n  tandem switch, or in 

a LATA where Verizon operates only one tandem, at host end-offices 

or other designated locztions. Therefore, Sprint would establish 

fewer interconnection p o i n t s  at centralized locayions that would 

cover a larger geographic area than any one  r a t e  center. The 

C E S P  No. 2 5 8 4 ,  Phase 11, Order KO. 7 2 3 4 8 ,  R e  MFS I.?zelenet of I.lary-land, 23 

I z c . ,  €6 Md. PSC 4 6 7 ,  4 0 3  (1995). 

'i Local Competition Order zr 1 1399 (August 8, 1996). 
25 "GZIP" refers to geographically re levai t  interconnection points while 
i i V G I ? I P t i  r e fe rs  to virtual geogrzphically relevant i n t e r c o m e c r i o n  points. 
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effect of the VGRIP proposal would be to increase c o s t s  of Verizon 

with transporting calls while maintaining Sprint's responsibility 

f o r  carrying the call from the central aggregation point to the 

Sprint customer location. Verizon also notes that states such  as 

South Carolina and North Carolina have supported the Verizon 

proposal, noting that the CLEC should be required to compensate the 

ILEC ' for t r a n s p o r t  beyond t h e  l o c a l  calling area. 

Sprint asserts that i t s  position on this issue merely 

supports t h e  Commission's existing rules of one  POI per  Verizon 

tzndem serving area, and there is no need for the Commission to 

t a k e  any action other than to reject Verizon's proposed GRIP, 

VGRIP, and non-distance-sensitive t r a n s p o r t  charge proposals. 

Sprint contends Verizon's proposals effectively r e s u l t  in the  

establishment of interconnection points at Verizon tandems and end-  

offices s o l e l y  at Verizon's discretion, and the VGRIP proposal 

calculates when Sprint would be charged f o r  transport under the 

GRIP and imposes t r anspor t  costs o n t o  interconnecting CLECs, which 

costs shou ld  be borne by Verizon. Fur the rmore ,  Sprint contends 

Verizon's proposals would require Sprint to pay a non-distance- 

sensitive entrance facility charge contrary to t h e  X F S  decision 

while Verizon would continue to charge Sprint distance-sensitive 

trzrsport charges. S p r i n t  also notes other s t z t e s ,  including 

California, Kansas, New York,  and MassEchusetts, hzve re jec ted  the 

I 
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Verizon GRIP proposal.26 I n  acknowledgement of the cost c o n c e r n s  

that may result upon Verizon for distantly l oca t ed  points of 

interconnection, Sprint has offered a compr-onise proposal d u r i n q  

t h e  course of this proceeding.  In that compromise proposal, Sprint 

would grandfather existing Verizon-Sprint interconnection l o c a -  

t i o n s ,  but any new Sprint facilities would be established within 

five - m i l e s  of Verizon's switching center (either tandem or end- 

office switch). Furthermore, Sprint would be required to establish 

sdditional interconnection locations if traffic exceeds 8.9 million 

minutes per month and is g r e a t e r  than 20 miles and n o t  in a l o c a l  

calling area. The effect of such proposal would be to insulate 

verizon from the full cost responsibility for distant transport, as 

CLECs would be responsible for transport costs once t h e  traffic 

reaches  the threshold and distance points. 

On brief, Staff presents its oEn proposal for inter- 

ccnnection responsibility. S t a f f  acknowledges that it 1s reascn- 

able for Verizon to a s k  Sprint to interconnect at geographically 

relevant interconnection points once the Sprint customer base is 

large enough for traffic to justify dedicated facilities to those 

GRIPS. However, Staff further notes it may n c t  be reasonable to 

require such dedicated facilities as a prereqilisite for local 

service capability. Staff proposes a threshcld of 2 4  or more 

Ssr iz t  f u r t h e r  contends t h e  FCC is considering Verizon's GRIP proposal 
:T, 2 Rulemaking t h a t  will address inter-carrier compensation issues, azd 
Verizon has withdrawn its G R I P  proposals elsewhere due  zo t h e  FCC consid- 
eration. See, Re Developing  a Unif ied  Inter-carrier Compensation R e g i m e ,  
CC Docket No. 01-92 (April 2 7 ,  2 0 0 1 ) .  

2 6  
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trunks as the point at which Sprint will be required to provide its 

own transport, which Staff states is consistent w i t h  treatment 

found in the SBC Communications ( S B C J  interconnection agreements. 

Staff f u r t h e r  notes the Commission h a s  established rules and  

policies for interconnection points i n  the ME'S decision a n d  

supports sprint using i t s  existing points of interccnnection in 

acres's tandem serving areas  as the interim standard to foster l o c a l  

competition until the threshold of 24 or more trunks is reached.  

Upon consideration of this issue, we believe that the 

p o l i c i e s  established in the M F S  decision govern t h i s  area and that 

Verizon's GRIP and VGRIP would subvert such prior decision, and 

effectively penalize C L E C s  for their right to choose the point of 

B 

B 

B 

b 

interconnection in the access tandem serving area. During the 

testimony in this case, it became clear that V e r i z o n  disagrees with 

the provisions of the MFS decision that co-carriers a r e  required to 

establish on ly  one interconnection point within the tandem serving 

zrea, and t h a t  there  w a s  no requirement to pay for transport beyond 

such interconnection point. Verizon argues that the requirement 

for a minimum of one point of interconnection per access  tandem 

serving area is a ninimum, and CLECs may be required to bear  

transport costs if they choose only t h e  minimum one 301. However, 

mirt of the rationale for such policy was to encourage competition, 

whereas the shifting of costs to CLECs e n v i s i o n e d  b ) ~  t h e  V e r i z o n  

proposals would be a disincentive to many carriers and to 

competition in the prov i s ion of local t e 1 e c ommun 1 cat ions services. 

Accordingly, we reaffirm our prior interconnection policies 

28 



contained in the MFS decision, including the requirement of one 

point of interconnection per access tandem se rv ing  area, with the 

general policy that carriers are responsible f o r  their own traffic 

up to the point of interconnection. However, in recognition of 

Verizon's concerns that distantly located points of interconnection 

could result in high costs, we will accept the Sprint compromise 

proposal as a reasonable measure to protect Verizon from absorbing 

unreasonably high costs for transport of t r a f f i c .  T h e  Sprint 

compromise would require the establishment of additional intercon- 

nection locations once traffic reaches certain volumes and 

distances, while a l s o  requiring new facilities to be established 

~ 1 t h i . n  a reasmiable proximity of Verizon's switching centers. We 

1 

1 

believe t h i s  proposal strikes a reasonable compromise to protect 

Veriaon from the cited fear of long (and expensive) interconnection 

points chosen by Sprint, w h i l e  preserving the right of CLECs to 

choose interconnection points, which right we believe is necessary 

to enhance the competitive environment a n d  establishment of new 

companies. 

Issue No, 14(a) - Distance-Sensitive Charaes 

I 

Verizon contends t h a t  if i t s  GRIP proposal is rejected, 

then Sprint s h o u l d  not charge Verizon distance-sensitive charges 

fc.y e n t r a n c e  f a c i l i t i e s  that Verizon would be  fo rced  to purchase 

f r o m  Sprint in order to interconnect with Sprint (Issue No. 14(a)). 

"rthermore, Verizan objects to Sprint's proposals regarding obli- 

g a t i n n s  to pay for non-recurring charges associated w i t h  trunks on 
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Sprint's side of the interconnection point (Issue No. 14(b)). We 

believe that our affirmation of the interconnection principles in 

the MFS decision discussed above, a long  with the acceptance of the. 

Sprint compromise, resolves these issues r ega rd ing  interconnection, 

and mitigate the fears expressed by Verizon concerning lengthy 

interconnections. However, while we reiterate the general policy 

that CLECs may choose the point of iRterconnections and that each 

party i s  responsible to pay for i t s  own charges and c o s t s  on their 

respective side of the interconnection points, i f  Verizon believes 

Sprint is seeking to impose excessive c h a r g e s ,  it may seek 

t h e  Joint Stipulation filed 

B) regarding non- recurring 

appropriate relief. Furthermore, from 

on 3ctcber 5, 2001, it appears 14 

charges  of t r u n k s  has been resolved 

Issues Nos. 14(c) and 14(d) - Verizon Tandem T r a n s i t  Proposals 

These issues concern t h e  scenario whereby Verizon 

plrovides transit service t o  S p r i n t  for t h e  exchange of Sprint local 

traffic w i t h  o t h e r  carriers. I s s u e  N o .  14(c) c p n c e r n s  the Verizon 

proposal that Spr in t  has an obligation to make commercially 

rezsonable efforts to directly interconnect with third-party 

cslrriers , while  i s s u e  N o  - 14 ( d )  concerns reimbursement of charges 

where Verizon provides the rransit service. Verizon notes that it 

hes 1-aluntarily agreed tc c a r r y  traffic berwecn Sprint and o t h e r  

car:-iers, but Verizon seeks t o  i n s u i z l t e  i t s e l f  f r o m  disputes 

between S p r i n t  and such carriers. Verizon therefore proposes 

specific language that S p r i n t  exercise commercially reasonable 
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e € f o r t s  t o  enter into its own interconnection agreements and fcx- 

reimbursement of charges levied by t h e  rece iv ing  c a r r i e r  to ensure 

t h a t  Verizon i s  made whole for any charges assessed for such 

traffic that does not involve Verizon customers. Verizon notes 

t h a t  it i s  providing s u c h  service as an accommodation t o  S p r i n t  and 

t h a t  sprint has the option to interconnect d i r e c t l y  with such 

carri-ers if it desires better r a t e s ,  terms or conditions. Verizon 

a s s e r t s  that if it is rmt so insulated, then it should not be 

obligated to provide this service pursuant to the interconnection 

agreement. 

S p r i n t  contends that t h e  issue of CLECs negotiating 

individual tandem transit agreements with o t h e r  CLECs  is an 

industry issue t h a t  involves all CLECs ,  and  t h e r e f o r e  opposes 

resolution of this issue through the interconnection c o n t r a c t  

process. sprint opposes t h e  Verizon proposals, objecting to 

provisions t h a t  Verizon mcly send S p r i n t  a notice t o  i n i t i a t e  

termination of tandem transit traffic service when Sprint t r a f f i c  

r e a c h e s  a certain volume if Sprint does not enter into its own 

agreements, while also objecting to the reimbursement p r o v i s i o n s  

stating t h a t  i t  does not have any ability t o  r e f u t e  a n  erroneous or  

inaccurate charge.  

Staff has not commented on t h i s  issue. 

Upon considerczlcn of the disputes concern ins  tandem 

transit proposals, we believe that Verizon's p m p o s a l s  a r e  reason- 

able and as such will be accepted. Verizon is merely seeking to 

protect i t s e l f  from becoming a t h i r d  p a r t y  in disputes t h z t  involve 

31 



B 

B 

traffic between Sprint and other c a r r i e r s ,  but which do n o t  i n  facE 

involve Verizon customers. It would be manifestly unfair for 

Verizon, which is carrying this traffic as an accommodation to 

Sprint and other carriers, to bear losses in the event Gf disputes 

between sprint and the other carrier, End we believe its proposals 

represent a reasonable attempt to remove Verizon from disputes 

which do not involve its own customers or services. As to Sprint's 

objection that Verizon may terminate s u c h  traffic, it is clear  that 

Verizon  must first send Sprint a notice to initiate such termina- 

tion of tandem transit service and in such event Sprint or t h e  

other c a r r i e r  may seek appropriate action if it believes Verizon is 

being unreasonable or otherwise improper. Furthermore, with respect 

CLO Sprint's complaint that it would not have any  ability to r e f u t e  

erroneous or inaccurate charges, these charges  involve Sprint and 

the other carrier and Verizon should not be caught in the middle of 

s u c h  disputes. Also, dispute resolution procedures can be availed 

by Sprint and the other carrier, but Verizon should n o t  be the 

party who suffers any loss for disputes involving other carriers 

and should be insulated to the extent possible from any such 

disputes. As noted, Sprint also has the option to interconnect 

directly with such carriers if it desires and can  cover such 

disputes in its own interconnection agreements. 

Issue No, 18 - Metropolitan Area Networkinq (' 'MAN") Commingling 

This issue involves Sprint's proposzl that it be allowed 

to transmit unbundled network elements and access traffic over the 
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same facilities. According to Sprint, a commingling of traffic 

would result in efficiencies and cost savings to Sprint as it would 

enable Sprint to avoid unnecessary duplication of facilities for 

each  type of traffic and the associated costs of operating and 

maintaining separate facilities. Sprint contends that to the extent 

it can o f f e r  services to customers at lower costs based on engi- 

nee r ing  efficiencies, Maryland consumers will derive the ultimate 

benefit and therefore it seeks to commingle access and unbundled 

net-work element ( " U N E " )  services on the same Verizon facilities. 

Sprint also contends that it is n o t  seeking to subvert the c u r r e n t  

FCC access policy under the "CALLS1127 plan, which requires carriers 

to pay access charges f o r  access services. Sprint contends it is 

willing to pay access charges for access services (and TELRIC rates 

for unbundled network element services) if allowed to commingle 

i t s  t r a f f i c  on the same facilities. Sprint further states that SBC 

Communications Corporation and Qwest Interconnection Agreements 

provide for this arrangement, and states that it h a s  reached 

agreement with these 1LECs regarding commingling access and UNE 

services on an operational level. 

In its final arguments on reply brief in this matter, 

Verizon contends Sprint reveals a fundamental misunderstanding of 

t h e  F C C ' s  prohibition against commingling of switched access with 

"E services or is engaged in a aeliberaEe attempt ro mislead the 

Commission as to applicable law. Verizon araues that the FCC 

" coalition for Affordable Local and Long-Distance Service ("CALLS") . 
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Supplemental Order Clarification2* reaffirmed the FCC’s prohibition 

against commingling special access and UNE services as well as the 

FCC‘s general prohibition against commingling a l l  forms of access 

(including the switched access function Sprint seeks) with UNE 

services .  Verizon notes that t h e  FCC stated: 

Permitting the use of combinations of unbun- 
dled network elements in lieu of special 
access services cou ld  cause substantial m a r -  
ket dislocations ar,d would threaten an impor- 
tant source of funding for universal service. 
F o r  example, in the absence of completed 
implementation of access charge reform, 
allowing the use of combinations of unbunjled 
network elements for special  access could 
undercut universal service by inducing I X C s  
to abandon switched access for unbundled net- 
work element-based special access on an enor- 
mous s c a l e .  (Supplemental Order  Clarification 
at 9 . )  I 

iTerizon t h e r e f o r e  interprets this provision as relating not only to 

special access, but also the importance of maintaining a regime for 

switched access. Verizon argues that the Commission may not in 

this arbitration modify t h e  application of access charges, noting 

D 

D 

that the Telecommunications Act specifies the maintenance of access 

services until restrictions and obligations are explicitly 

superceded by regulations prescribed by t h e  FCC.” 

Verizon f u r t h e r  n o t e s  thhat the FCC r e v i s i o n  has begun to 

t5ke form in the interstate access reform and r - i v e r s z l  service 

2 6  2e Implementation of Local ConFetition Provisions cf t he  Telecommunica- 
t i o z s  A c t  of 1996, Supplemental Order  Clarification; CC Docket No. 96-98, 
FCC 0 0 - 1 6 3 ,  June 2 ,  2 0 0 0 .  

’’ Telecommunications A c t ,  5 2 5 1  (9) . 
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plan proposed by t h e  Coalition for Affordable Local and Long 

Distance Services ( ' ICALLS")  , which proceeding and p l a n  presents an 

I 

integrated and cohesive proposal to resolve major outstanding 

i s s u e s  concerning access charges, according to Verizon.30 Verizon 

c o n t e n d s  that allowing Sprint to evade the interstate switched 

access through the use of local se rv ice  facilities effectively 

tampers with the rate calculations and therefore the Federal access 
I 

reforms. Verizon further denigrates Sprint's contention that it is 

willing to pay access charges f o r  access services and TELRIC r a t e s  

f o r  UNE services if allowed to commingle traffic, as Verizon 

contends sprint would be paying UNE transport rates instead of 

switched access rates once Sprint connects switched access t r a f f i c  

I 

to a W E .  Verizon argues that this would allow Sprint to "game1I 

the access regimes governed by this Commission and the FCC. Verizon 

further contests Sprint's representation that such commingling is 

allowed by other regional Bell Operating Companies, specifically 

S B C  and Qwest. Verizon contends that b o t h  the Qwest and the SBC 

Interconnection Agreements refuse to permit such commingling of 

switched access and special access and UNE facilities and that 

sprint has failed to provide any documented evidence of the 

so-called side agreements with t h e s e  ILECs. 

On brief, Staff Tecommends the  same solution as to o the r  

traffic situations whereby S F r i n t  should be allowed to use the 

30 See,  In re Access Charge  Reform, E t c . ,  SixEh Report 2nd O r d e r  in 
CC Docket Nos. 5 6 - 2 6 2  and 94-1, Report and Order in Docket No. 9 9 - 2 4 9  and 
Eleventh Report and Order in CC Docket No. 9 6 - 4 5 ,  15 FCC Rcd. 12962 
( 2 0 0 0 ) .  
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existing Feature Group D trunk group routing solution that a l r e a d y  

interconnects the Sprint network with Verizon’s ne twork  until a 

traffic volume i s  reached that provides reasonable economies of 

scale. Accordingly, Staff reiterates its recommendation thzt when 

t r a f f i c  generated from an individual end-office switch reaches t h e  

level of 24 trunks, Sprint would be expected to purchase or lease 

dedidated facilities from that end-office directly to its own 

switching facility, but until such time it would be able to 

commingle t r a f f i c  as this would merely result in a small additional 

traffic on the existing facilities. 

Upon consideration of this issue, we are aware of 

Sprint’s intentions to combine such traffic t o  r e d u c e  costs and 

t 
achieve efficiencies, but we have serious reservations regarding 

the permissibility and appropriateness of its proposa l  at this 

time. A review of the record clearly shows that t h e  Sprint 

proposal is an attempt to bypass t h e  access schemes contemplated 

between the parties, whereas such revision of access schemes has 

commenced in t h e  CALLS plan, and there are clear consequences if 

alternative measures, such a s  t h e  Sprint proposal, would be 

utilized t o  evade t h e  access charges contemplated by t h e  FCC. As 

n o t e d  by t h e  FCC, alternative schemes could have consequences such 

z s  undercutting universal service, an6 2s such we have serious 

reservations regarding the 1egal i t ) r  z d  propriet?. of the Sprint 

2roposal at this time. 

Furthermore, while Sprint vigorously disputes that its 

proposal i s  prohibited by the FCC, 2 s  contended by Verizon, 
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sprint's allegation that such proposal is allowed by "operational" 

agreements with other ILECs has not been adequately supported on 

the record in this case, as well as raising questions regarding the 

propriety of such alleged operational agreements. In addition, 

while Sprint contends its proposals to bypass access charges have 

been allowed by other I L E C s ,  following the filing of briefs in this 

matte'r, Sprint has submitted a letter dated September 13, 2001 in 

which it acknowledges that it recently discovered that SBC and 

Sprint do not interpret their interconnection contract language and 

i t s  application to 00-(minus) calls in the same manner, thereby 

calling into question Sprint's representations regarding i n t e r p r e -  

tation of the contract with respect to bypassing of access charges. 

Nhile Sprint is commended for presenting this information, w e  

believe it raises into question the interpretation of the SBC 

Interconnection Agreement with regard to the dispute concerning the 

allowance of combining switched access with UNE as well as the 

issue of providing local service over access lines without the 

access charges (which is the subject of Issue Nos. 16 and 17). 

Accordingly, w e  are not persuaded of the propriety of adopting 

either the Sprint or Staff proposals at this time, as they would 

clearly affect the access schemes in effect, although f u t u r e  

developments with regzrd to the reform of access  charges may m a k e  

this area more amenable to r ev i s ion  in t h e  f u t x r e .  At this time, 

however, we will accept the  Verizon position prohibiting such 

conningling. 
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Issue No. 19 - MAN UNE Multiplexing ("MUX") Services 

Sprint also requests in t h i s  proceeding that Verizon 

provide TJNE multiplexing services in order to gain engineering 

efficiencies. S p r i n t  contends that its collocation cages, as they 

currently exist, do n o t  have sufficient space for multiplexing 

equipment a d  that it desires Verizon to terminate loop and 

transport facilities to a multiplexing UNE and provide connectivity 

between t h e  UTJE and Sprint's collocation cage.  Sprint notes that 

i f  i t  i s  compelled to purchase and install i t s  own NUX equipment at 

I 

t 

each collocation site, its costs of providing services would be 

significantly increased ,  not only  due to the equipment but also 

because additional collocation space would be necessary. Sprint 

also contends that as multiplexing has been identified by the FCC 

as a p a r t  of a UlJE, Verizon has an obligation to offer multiplexing 

as requested by Sprint, t he reby  contesting Verizon's claims that it 

h z s  no legal obligation to provide such service. S p r i n t  contends 

tnere is no technical impediment to Verizon offering optical 

Carrier number ("OCn") multiplexing, and requests Verizon be 

directed to provide such multiplexing capabilities to t h e  extent 

technically feasible. 

In response t o  the Sprint arguments, Verizon on reply 

b r i e f  argues t h a t  Sprint is seeking to unbcndle z. network function- 

It zili~y t h a t  has n o t  been deployed in the Verizcn network. 

contends S p r i n t  s proposal t o  terminate loop and t i - z n s p o r t  facili- 

ties t o  a M-UX UNE and provide c o n n e c t i v i t y  between the UNE and 

Sprint s collocation czge is an attempt to circumxrent restrictions 



imposed by law on loop transport combinations, and S p r i n t  seeks to 

connect .loop transport combinations to a multiplexer and then  

connect t h e  multiplexer to its collocation cage. Verizon contends 

that such request for connectivity i s  actually a request for an 

enhanced extended loop ("EEL") , which is a combination of loop 

transport and multiplexing if requi red .  Verizon contends that in 

order'to access an EEL, Sprint must meet l o c a l  use restrictions set 

f o r t h  in the FCC Supplemental Order Clarification and is in effect 

an attempt to disguise 2 s  an unbundled network element what has 

already been defined by the FCC as a combination and should not be 

tolerated. Verizon notes that it does n o t  offer multiplexing i n  

combination w i t h  an unbundled transport facility, and multipiexing 

1 

is offered by Verizon on a stand-alone basis separate and apart 

from unbundled loops and unbundled inter-office transport. Verizon 

concludes that t h e  S p r i n t  proposal would v i o l a t e  federal court 

restrictions prohibiting the ordering of new combinations, noting 

t h e  Telecommunications Act requires unbundled access only to an 

existing network and not to an unbuilt superior one.31 Veri zon 

also contends t h a t  the type of OCn multiplexing capability t h a t  

Sprint desires in this proceeding, that is OCn multiplexing 

separate from transport, does not exist on Verizon's network. In 

addition, if Verizon were to a l t e r  its current network to include 

such OCn multiplexing separate from transport, Verizon would then 

have to purchase new equipmert. 

Section 251 ( c )  ( 3 )  of the Telecommcnications A c t ,  
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Staff does not address this issue on brief. 

Upon reviewing the record w i t h  respect to this issue, we 

find the weight of t h e  evidence supports Verizon's position that 

s u c h  multiplexing is n o t  currently offered as an unbundled F e t w o r k  

element at the present time as requested by Sprint, and there is 

therefore no obligation to c r e a t e  the multiplexing in combination 

with an unbundled t r a n s p o r t  facility as desired by S p r i n t .  

Furthermore, the record reflects that the Sprint proposal would 

require Verizon to purchase additional equipment and place it in 

t h e  office t o  satisfy Sprint's request, which requirement would 

violate the intent of t h e  Telecommunications Act that requires 

unbundled access only to an existing network and not an unbuilt 

superior one. Accordingly, f o r  these reasons, we deny Sprint's 

proposals t o  require such  m u l t i p l e x i n g  in combination with 

Lnbunaled transport facilities and accept  the Verizon position. 

Issue No. 2 0  - Collocation 

Issue No. 20 concerns matters regarding t h e  ability of 

sprint t o  r e s e r v e  space i n  Verizon's off ices under collocation 

arrangements required for allowing CLECs to collocate and have 

space i n  ILEC facilities. S p r i n t  ccntends it seeks a space reser- 

v a t i o n  policy wherein Verizon may reserve unused space for a 

m z x l m u n  of t w o  y e a r s  f o r  a l l  t y p e s  of equipment. Sprint claims 

t h a t  +,he two-year reservation is a reasonable period of time withir 

which a c a r r i e r  w i l l  be allowed to hold space in t he  c e r , t r a l  office 

or remote terminal f o r  f u t u r e  equipment c s e ,  and t h a t  S p r i n t  
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follows such a two-year reservation policy in a reas  where it is in 

fact the incumbent l o c a l  exchange company. Sprint f u r t h e r  requests 

that it be given an opportunity to conduct walk-throughs every 

s i x  months to verify a lack of space for closed offices, and 

further requests t h a t  Vexlzon be reqilired t o  proxride blueprints or 

f l o o r  p l a n s  of its central offices where space has been denied 

withi 'n five days of a facility t o u r .  In addition, Sprint requests 

demand and facility forecGst reports when Verizon denies colloca- 

ticln because of unavailability of space, which information is 

I 

Eecessary t o  ensu re  that Verizon is not warehousing space at i t s  

facility use  beyond the two-year period. 

In i t s  r e p l y  brief in this proceed ing ,  Verizon notes 

t h a t  i t s  collocation tariff is currently pending before t h e  

Commission in Case No. 6 7 6 6 .  Verizon f u r t h e r  notes that a j o i n t  

settlement agreement has been filed in that proceeding, although 

severa l  issues remain open, including c o l l o c a t i o n  reservation 

periods. As that proceeding involves collocation issues, including 

a request for the Commission to determine reservation periods, and 

as that proceeding involves the interest of all Maryland C L E C s ,  

'Lierizon recommends the Commission defer Issue No. 20 in this 

proceeding as a consistent zpproach in Case No. 8 7 6 6  would be 

beneficial. 

On brief, Stzff notes  that Sprict seeks a two-year 

reservation pericd, while Verizon proposes to continue a five- to 

ten-year reservation per iod  that h a s  been u s e d  in t h e  past, 

although it is willing to chaRge its tariff to a m a x i m u m  five-year 
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self-reservation period. S t a f f  reconinends as an appropriate 

solution, a three-year maximum planning period for Verizon f o r  

which it can reserve space for itself, with a reservation maximum 

f o r  50 percent available space. Staff specifically notes  such  

recommendation is an interim solution that may be altered pending 

t h e  disposition t h a t  is ultimately ordered in Case KO. 8 7 6 6 .  

Upon consideration of this issue, we believe that the 

issues regarding collocation, including space reservation, are more 

zppropriately handled in t h e  generic proceeding, Case No. 8766, i n  

which a l l  interested stakeholders have had an opportunity to 

participate. However, while we anticipate that a decision in such 

proceeding shoilld occur within a reasonable time, w e  will adopt 

Staff's compromise proposal to allow a three-year reservation 

period as an interim measure pending a f i n a l  decision i n  Case 

K O .  8766. Furthermore, w e  are very concerned r egz rd ing  security 

aspec ts  of collocation offices and facilities, a n d  believe that 

~ ~ . y l z o n  is entitled to m z i z ~ s i ~  reasonable  measures to ensure the 

security znd integrity of its facilities. Accordingly, at this 

time when the security of infrastructure is a heightened issue, we 

re jec t  t h e  Sprint proposals to provide floor plans p r i o r  to the 

office t o u r  and outside of the security of t h e  facility. While 

sprint believes a confidentiElity order may constitute sufficient 

~ ~ ~ t ~ c t i o n ,  we reject such ?roposal and ViPrizon r r , ~ i -  conthile its 

existing security measures ar,d require floor plzzs be yeturned at 

the conclusion of the t o u r  and also restrict ar?y plans leaving 

their direct supervision ar.d control. We a l s o  r e j ec t  Sprint's 
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position seeking walk-throughs of facilities every six months as 

excessive, as the current procedures regarding annual certifica- 

t i o n s  and space exemptions appear adequate at this time. However, 

the decisions in t h i s  specific arbitration are interim as n o t e d  

above, and subject to revision depending on t h e  final decision in 

Case No. 8 7 6 6 .  

Issue No. 21 - Reallocation of Facilities 

This issue concerns Sprint's desire to transition 

unbundled network loops to line-sharing loops to f u r t h e r  its 

business objectives. Sprint states its desire to reallocate its 

investment in DSO cross-connects from the collocation cage to 

Verizonls main distribution frame without incurring excessive and 

unnecessary costs. sprint is requesting a process of re-stenciling 

a cable block for each ordered DSO cross-connect and claims no 

zcditional czble work is needed; 2nd therefore, no additional costs 

f o r  re-cabling should be i n c u r r e d .  It claims it is willing to pay 

a reasonable charge, noting this is allowed by Verizon West for 

approximately $ 2 0 0  for re-stenciling the DSO pairs, whereas it 

claims Verizon proposes to charge Sprint a fee of $2,050 per 

occurrence as well as approximately E? quar t e r  of a million dollars 

in installation charges in the total system. In addition, Sprint 

n o t e s  that Verizon s t a t e s  it will take approximately 76 business 

d ~ y s  to make the conversions to line-sharing l o o ~ j s ,  whereas S p r i n t  

proposes the transition within a 30-day time frame as a reasonable 

period. 
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In its r e p l y  brief , Verizon disputes t h e  e f f ec t iveness  

of the Sprint request to use existing cabling to transition UNE 

loops to line-sharing l oops .  Vel-izon contends that the p a r t i e s  to- 

a line collaborative in New York re jec ted  the Sprint proposal as it 

did not w o r k  effectively or efficiently and lead to more CLEC 

errors, more Verizon er rors ,  and ultimately greater quantities of 

customers out of service, as well as a longer duration of out of 

service issues. Verizon claims it has  been using collaborative 

procedures regarding tie-cclble design and cut-over processes in 

Maryland f o r  all C L E C s ,  including Sprint, f o r  over a year. It 

further s t a t e s  that if Sprint's proposal is accepted, then S p r i n t  

would be using one s e t  of line-shzring cut-over processes in their 

70 c e n t r a l  offices, while a different set of processes would be 

utilized in other c e n t r a l  offices. During t h e  course of this 

proceeding, Verizon has also indicated compromise proposals in 

which Sprint would pay Verizon $550, w h i l e  Sprint could  engage its 

own vendors to perfDrm cabling work using Verizon's cut-over 

design. Verizon witness, Donald Albert, also indicated that he 

believes this issue may largely be moot as Verizon has in f a c t  

already constructed or is in the process of constructing line- 

sharing arrangements f o r  Sprint i n  a large number of instances. He 

further states t h a t  the proposed collocation settlement includes 

prcvisions for receiving credit for returning loops ,  and  he a l s o  

r r - i ze ra t ed  opposition to the reuse of cable as inadequate which he 

s t a t e s  was the decision of the New York collaborative regarding the 

Verizon Service area. 
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Staff has n e t  commented on this issue. 

In reviewing t h e  record on this issue, ~e note that 

S p r i n t  emphasizes that its proposed line-sharing cut-wJer design is 

allowed in other regicns, a t  a significantly lower f e e  tha r ,  V e r i z o n  

proposes to charge, while the record reflects that the Ver r i zon  East 

area, which includes b k r y l a n d ,  specifically addressed these 

techn'ical  issues i n  the New York collaborative and rejected the use 

cf p l a i n  UL\;E loop tie-cable and cross-connect block design for 

line-sharing as propzsed by Sprint in Yaryland. h'e believe the 

record demonstrates serious concerns regzrding the reliability of 

t h e  S p r i n t  proposal, and also t h e  record supports advantages to 

utilizing a uniform process in t h e  Verizon area. We therefore  

accept the Vex-izon position on t h i s  issue and reject Sprint's 

Frcpcsal. While mention h a s  Seen nade in this proceeding that 

problems from t h e  Sprint proposal would only Effect S p r i n t  

customers, we believe that as a public p c l i c y  measure it i s  

incumbent upon all cari-iEzs t o  produce t h e  greatest reliability and 

efficiency to customers of telecommunication services throughout 

the State to t h e  greatest extent possible, and such  customers 

w c ~ l d  n o t  be well s e r v e d  to allow systems to be implemented which 

may impact r e l i a b i l i t y .  A s  t h e  record indicates there  are serious 

ecncerns regarding t h e  reliability of the Sprizt proposal, which 

concerns  were accepted by the New York c o l l & o r z t i u e  and also the 

~ d m l n ~ s t r a t i v e  Law J u d ~ e  ~_n the Pennsylvaxia S p r i n t / V e r i z s n  
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arbitration, we a r e  reluctant to accept the S p r i n t  proposal w h i l e  

these concerns exist. T h e r e f o r e ,  with respect to this issue, t h e  

Commission accepts the Verizon position. 

Issue No. 2 2  - Timing of Transpor t  Availability 

This issue concerns the timing of Sprint ordering 

DSLFJ132 Transmission facilities with respect to ordering 

collocation cages. Sprint notes t h a t  Verizon causes  undue delay by 

reqdiring S p r i n t  to orde r  DSLPJl transmission facilities after a 

collocation is completed, while it desires to order  transport in 

pzrzllel w i t h  t h e  ordering of collocation cage so t h a t  the 

t r a n s p o r t  is available within 15-days of the completion of the 

c a g e .  Otherwise, Sprint conteEds it must w a i t  an inordinate amount 

c8f time, often several months for transport w k - i l e  t h e  collocation 

cage is l e f t  i d l e .  S p r i n t  contends that o t h e r  1LECs offer pzrallel 

provisioning of collocation cage and t r a n s p o r t ,  and f u r t h e r  

complsins t h a t  Verizon is u n w i l l i n g  to commit to a daEe c e r t a i n  it 

will change i t s  processes to accommodate Sprint's request .  

During t h e  course of this proceeding Ver izon  disputes 

Sprint's contention regarding parallel provisioning of collocation 

and t r a n s p o r t  offered by o the r  I L E C s .  In its rspl;- brief, Verizon 

cclnfenrls t h a t  t h e  voluntary cndertakings by c t h e r  ILECs invclve 

zTecizl a c c e s s  r a t h e r  t h a n  the znbmdlea  ~ ~ ~ r - ~ s p c ~ r t  :hat Sprint 

s e ~ J r s  with respect to this issue I n  a d d i t i c r . ,  Verizon witness 

3: D i g l c a l  Subscriber Line Access MulLi-plexex-s  ("2SLill.I") 
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A l b e r t  tzstified that while Verizon does not currently provide  

parallel provisioning of DSLAM transport and collocation cage 

construction for any carrier, it is willing to under take  a trial i n  

an attempt to accommodate Sprint's request. He f u r t h e r  states that 

Verizon will agree to conduct a trial within 90 days,  and at the 

end of s u c h  period Verizon will inform Sprint whether parallel 

provisioning of collocation and DS-3 transport is  possible. 

M r .  A l b e r t  f u r t h e r  states t h a t  i f  it is in fact possible, Verizon 

will t h e n  provide Sprint with intervals f o r  start and completion of 

t h e  manual process and subsequent progression to mechanize elec- 

tronic process, while if not possible Verizon will seek t o  

negotiate an  interim solution. H e  concludes t h a t  Verizon has no 

way of knowing what problems may be encountered in attempting to 

accommodate Sprint without s u c h  a trial, nor can Verizon predict or 

commit to a date f o r  implementation. 

S t a f f  has  not commented on t h i s  issue. 

Upon consideration of the record, t h e  Commission will 

not require Verizon to provide parallel provisioning as t h e  record 

supports the continuation of the Verizon trial offer at this time. 

The Verizon trial recommends a 90-day period following which 

Verizon will inform Sprint whether parallel provisioning is pos- 

sible, and we therefore direct the trial to proceed with a report 

back to Sprint and the Commission by t h e  end of December 2001 on 

this issue. A t  the conclusion c f  the trial and following Verizonls 
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r e p o r t ,  Sprint may request negotiation on this issue from Verizon 

in accordance with the Telecommunications A c t .  

Issue No. 2 8  - Collocation Obligations 

This issue concerns the Verizon proposal that Sprint 

must provide to Verizon collocation at r a t e s  no higher than Verizon 

charges Sprint. 

Sprint opposes Verizon's request to extend ILEC 

collocation obligations as contrary to the Telecommunications Act. 

Sprint notes that the Act imposes on incumbents the duty to provide 

physical collocation of equipment f o r  interconnection or access to 

unbundled network elements on r a t e s ,  terms and conditions t h a t  are 

reasonable 

is imposed 

a favorable 

calls over 

collocation 

and non-discriminatory, while no equivalent obligation 

upon C L E C s .  However, Sprint s t a t e s  t h a t  if it receives 

ruling on Issues 16 and 17 regarding treatment of local 

access trunks, it would agree to provide certain 

obligations to Verizon. 

S t a f f  has not commented on this issue. 

O u r  review of this issue l eads  us to conclude that 

Verizon is essentially seeking an extension of collocation obliga- 

tions upon CLECs which is not contained in the Telecommunications 

A c t ,  and we therefore reject t h e  Verizon proposal. Witness D'Amico 

s t z t e s  Verizon is merely seeking to have available to it t h e  same 

types of interconnection choices that are available to CLECs so as 

to provide the most efficient t y p e  of interconnection. However, we 

believe that Verizon i s  seeking to impose obligations upon CLECs 
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beyond those required by the A c t ,  and we therefore reject the 

Verizon proposal at this time. 

CONCLUSION 

I 

As noted earlier, this proceeding is before the 

Commi-ssion pursuant to the provisions of the Telecommunications Act 

which provide t h a t  disputes between the incumbent local exchange 

company and interconnecting carriers may be presented for arbitra- 

tion. We have conducted evidentiary proceedings in this matter 

with respect to those issues brought before us as matters in 

dispute, and direct the parties to file any interconnection 

agreement in accordance with our decisions r e n d e r e d  herein with 

respect to the disputed issues. We find t h a t  our decisions on such 

disputes constitute a fair and reasonable resolution on these 

disputed issues, and are hereby adopted as in the public interest 

.zt;ld in conformance w i t h  the provisions of t h e  Telecommunications 

Act and our independent authority regarding matters in dispute 

concerning the provision of telecommunication service in Maryland. 

IT IS, THEREFORE, this 24th day of October, in the year  

Two Thousand One, by the Pilblic Service Commission of Maryland, 

ORDERED: (I) That the parties, S p r i n t  Communications 

Cc;;;panlr, L.P. and Verizon Mzryland, I n c . ,  are directed to enter 

i n t o  an interconnection agreement in accordance with their 

negotiations and the f i n d i n g s  and decisions of this Order,  and 
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submit the agreement to t h e  Commission wi th in  3 0  d a y s  of this 

O r d e r .  

(2) That Verizon shall report by December 31, 

2 0 0 1  on t h e  t r i a l  regarding Issue No. 21 - -  Timing of Transport 

Availability. 

CATHERINE I. RILEY 

CLAUDE M. LIGON 

Commissioners 

JOEL M. BRIGHT 

Hearing Examiner 

WASHINGTON 253183~1 50 
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I. INTRODUCTION 

This arbitration proceeding between Sprint i'ommunications, L. P. ("Sprint") a i d  Venzoii NCW 

Engfand, 1 IIC. d/b/a Verizoii-Massac husetts ("Vsnzon" or "Company") (collecti\dy, "Parties") is held 

pursuant to the TeIeconununications Act of 1996,37 U.S.C. 

$ 252 ("Act").' By this Order, the Department of Teleconmunications and Energy ("Department") 

inakes findings necessary to finalize an interconnect~on qmement (".4greenient") betumm the parties. 

L'enzon is a11 incumbent local exchigz carrier ("ILEC"), as ~Is f i r~~l  b), die Act. \+x l~ ln  die 

Conmonweaith of Massachusetts. Sprint is a compemive local exchange camer ("CLEC") a u t h o d  

to pro\fide local exchange service to residential and business customers throughout Massachusetts. 

11. PROCEDURAL HISTORY 

On June 16, 2000, Sprint filed a Petition for Arbitration of an interconnection ageement ~ i t h  

k - i ~ o n . ~  Verizon responded to Sprint's Petition on July 11, 2000. ("Petition"). On July 19, 2000. 

thc Department held a procedural conference and technical session. On Scptember 8 ,  2000. Sprint 

filed the testimony of Angela L. Oliver. regulatory manager-access planning, and Michael J. Nelson, 

I Formerly, Bell Atlantic-Massachusetts 

B 

D 

1 Section 252@) of the Act permits a &er to petition 3 state commission to arbitrate any issues 
kf? unresolved after voluntary negonatioris between die caners  have occurred. 37 V.S.C. 5 
252(b)(l). 

, As a result of the resolution of several issues outlined in its petitron, Sprint reLrised the date that 

it requested the negotiation of the interconnection agreement from January 8,2000 to F e b m  
9. 2000 (Sprint Letter, .4u_rust 25. 20001. On November 17, 2000, the Parties a_L3reed that the 
Department would issue its decision on this matter by December 1 1,2000 (SprinU'Venzon 
letters, November 17, 2000). 



D 

B 

director-local market development‘intt .~~~on. AIso on th31 date. Venzon filcd its Filial Position 

Statement. 

On October 6 aid 13, 2000, the Parties filed their initial and reply brieE5, respcctiLrcly 

The issues for die Departnient’s considention are related to: (1 )  the definition of local traffic; 

(2) calling party number billing adjustments; (3) use of access trunk facilities for local traffic; (4) access 

to digit31 line concentrators. line stiarins. and unbundled nehsrork elements (“loop query”) informanon; 

(>5 1 interconnection riites for access to Spnnt’s facilrties: arid 

B (6) r e d s  of vertical features. 

111. ST,4NDARD OF REVIEW 

47 U.S.C. $252(c) sets out the standards for arbitrations by state commissions. Section 

252(c )  states, in rele\mt p a  that a state commission shall: 

( 1 ) erisure that such resolution and conditions meet the requirrments of section 25 I ,  
includmg die regdatiom prescribed by the [Federal Communications Commission 
(4LFCC”)] pursuant to section 25 I ; 
( 2 )  establish any rates for interconnection, senwes, or network elements according to 
[section 25 2(d) .] 

Section 25 1 (c)(2) of the Act defines the obligations for ILECs to interconnect nrith other 

carriers. Each ILEC has the duty 

to provide, for the facilities and equipment of any requesting te1ecornrnunications 
cam’er, interconnection with the ]local exchange carrier’s network -- (-4) for thc 
tmnsmission and routmg of teiephone exchange senwe and exchange access; (B)  at 
any technically feasibIe point uithrn thc m e r ’ s  network: (C) that IS at lea5t equal in 

quality to that provided by the local exchange &er to itself or to any  subsidiq,  
affiliate. or any other p a q  to which dit. carrier prowdes interconnection: and CDj on 
rites, terms, arid condtions that arc JUSL reasonable, and nondiscmiinatory. in 



accordance ivith the terms arid condtions of the agreemelit and tlic requirements of 
[section 25 13 and section 252. 

Fufllionnore. $ 253(e)(3) provides that “nothing in this scction s21;dl prohibit :i Statc conmission 

fiom estabIiding or enforcing other requirements of State law in its review of an aLTenlent, inclu&IIg 

requiring compli,uicc with intrastate telecommunications senvice qiiality stam-lards and requirements.” 

IV. UNRESOLI’ED ISSUES 

A. Definitiori of Local Traffic (Arbitration Issue No. 15) 

I .  Introduction 

The parties disagree on NThether hteniet service provider (“1SP“)-bound traffic should be 

included in the defiru tic111 of l d  traffic. 

-. 7 Positions df tile Paties 

a. Sprint 

Sprint states that the issue of whether Internet traffic is local, and thus subject to reciprocal 

compensation, is unsettled arid currently pending at the FCC (Exh. Spnnr-2. at 20; Sprint Bnef at 28- 

29: Spnnt Reply Brief at 18). Sprint argues that until the FCC defines “local traffic,” Verizon’s 

definition of “local” traffic should not be included m the interconnecho~i ag-eement (Sprint Bnef at 28). 

Until the timc that thc FCC issues a decision on recrprocril compensation. Sprint has affirmed its 

inrcnr 10 abide by the Department’s decisions concerning reciFrocal corrlpenmion (id. citing Jntemci 

Tzffii: Order; h4CI World Technolorries, Inc., D.T.E. 97-1 16-E, at 1 (2000)). 

b. Verizoii 
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\:erizon states that the Department has found that “local traffic*’ escludcs ISP-bound tnf€ic. and 

argues that because ISP traffic is non-local, intersthe traffic, ISP-bound calls ;IIT riot sub-jcct to 

reciprocal compensat~on under $ 25 1 (b)(5) of thc A c t  (Verizon Brief at 9, c i t m  Internct Traffic Ordcr; 

hlCI \I‘orldConi Techrmlorries, Inc., D.T.E. 97-1 16-E, at 1 (2000)). Verizon contends that. given the 

Department‘s rulings, traffic to ISPs should be expressly excluded fiom the definition of “local tmffic” 

as contained in the parties’ interconnection agreement (Verizon Bnef at 9). 

7 .&ulys and Finhng 
3 .  

The FCC has found that ISP-bound tmffic is not local, but interstate, for purposes of the Act’s 

reciprocal compensation provisions. Inter-Camer Compensation: Internet Traffic Order 99-68, at  17 

12 and 26 n.87. In the MCI WorldCom Order, the Department found, based on the FCC’s ruling that 

ISP traffic is interstate, that no reciprocal compensation need be made for ISP-bound traffic. Jntemet 

Traffic Order: MCI WorldCom Order at 13. ?fie Department determined to maintain that status quo 

pending thc remand of the issue to the FCC. 

Therefore, the Department finds that the defimtion of “lwI bafic“ that states that ISP-bund 

traffic is not local, but interstate, for purposes of the 1996 Act’s reciprocal compensation provisions, is 

reasonable. Accordingly, the Department adopts the lan_rmage as proposed by Venzon. If the FCC 

1 e w ” s  itself on remand the Department niay require rndification of thi? proL7sion ki the parties‘ 

I n t erconnec tion agreement . 

B. Callinr. Party Number (Arbitration issue !io. 16) 

1. Jnsoduction 



Tie  transmission of calling pcuty numbcrs (“CPN“) b>* the originating c3J7-icr to thc tcnnmating 
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carnu is nccessary for- both parties to detcmiint. wiictlier the calls stiould be hllcd a t  local, intraLAT.\. 

or interLATA mtcs. This issue concems the appropnate mininiurn rcquirciiicnti for the tmisiiiission of 

CPN and the rates to be applied should the originating camer fail to trrulsmit C P N  to the temiinahlig 

camer at defined minimum levels. 

i. 3 Posirions of the Parties 

a. Spnnt 

Sprint proposes that each carrier should be required, under the terms of the Ageement, to 

transmit CPN for at least 90 percent of i t s  originating calls (Exh. Spnnt-2, at 2 I ; Sprint Brief at 3 1 ; 

Sprint Reply Brief at 2 1). Further, Sprint proposes that failure to meet the 90 percent threshold would 

requirc a '‘true up’’ of the erroneous inwices that occurred as a result of die originaring canier‘s failure 

tc7 transmit the appropriate CPN information (Sprint Reply Bnef at 2 1 : Edi .  Sprint-?. at 2 1 ). Sprint 

,ickno\iilcdges that with thc automated technolog available to b?!: p s i e s ,  failure to b ” ~ t  CPX is 

an unlikely occurrence (Sprint Bnef at 30; Spnnt Reply Brief at 2 1 ). However, it argues that the 

Agreement must recognize that unintended technology breakdowns do occur and. herefore. its 

proposed contractual provisions to allow for these infrequent event5 are necessary (Exh. Spnnt-2, at 

17 I * - I .  
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b. Verizon 

111 contrast to Sprint's proposed 90 perccnt*iiiiiiimum rcquircmcnt for tlic trcinsmission of CPN. 

Vcrizon proposes that both conipanies be hcld to 3 more stringent tlireshold of'proiriding CPN on no 

less than 95 percent of the calls they dcliwr (Venzon Bnef at 1-31. Also contrary t o  Spnnt's proposal. 

Verizon proposes that if its proposed 95 percent threshold is not met, the terminating carrier would 

B 

D 

D 

1i:ii.e thc option to bill any calls lacking CPN at thc interstate sn.itched exchrmgc access rate, regardless 

ofthe jundichonaj na tW of the calk (Id. at 29). Verizon conterids that Spniit's proposal is 

unreasonable as i t  would force one p q  to bear the consequences of the other party's system failures 

(id. at 13). Verizon cites a recent Yew York Public Service Commission order as support for 

approval of the Company's position coiicenling CPN (id. at 1 2- 14 citing Petition of Sprint 

Conmunications Company. L.P.,Bell .4tlantic-Kew k'ork, Case 99-C- 1389. at I 5 (Januanv 12, 

2 000 ) . 

3 .  Analysis and Findings 

The resolution of th~s issue requires a findmg, on two sub-issues. First, \\'e must determine a 

threshold for thc transfer of CPN information. While Sprint states that it  is willing to accept a 90 

percent minimum for the transfer of CPN. Verizon proposes a minimum level of 95 percent. However, 

i n  ot!icr Dcpmien t  proceedings. Verizor! stated that interconnect~on agrccnients g " i I I y  rcquire 

CiECs to prm-idc onbginating call CPY on 90 percent of their calk. and thc Deparmtent found such a 

tlireshold was reasonable. See Verizon TariiTYo. I7 Order, D.T.E. 98-57-Phase I I j  (September 23, 

2000 J at I 79. Verizon has gven no reason for die Depamnent to mpose a nmre stringent requirement 
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011 the transfcr of CPN. Accordingly? the Dt.partmcnr fiiids that a 90 percent threshold for the 

transmission of CPN is reasonablc. a i d  we accep<Spr-int’s proposal that c x h  party shall bc required 

to proiride CPY for at least 90 percent of thc calls originating on its nehvork. 

The second CPN issue uhich must be addressed is whetficr or not the carriers should be 

allon.ed to “true up” invoices when local calls are billed at access rates due to one party’s failure to 

transmit CPN information. The Department recognizes Sprint‘s colicem that there may be rare 

occasions ur1ier-e CPN is not transferred between carners due to technical failures h a t  are 

unattnbutable to either carrier’s actions. Given the unlikelhood of these eL’ents, the Department finds 

that requiring either canier to perform a manual review of altemate calling records when the other 

carrier fails to meet its CPN requirements is unduly burdensome. Therefore, the Department denies 

Spnnt‘s proposal to allow for ‘’true up” reconciliation of ini,oices Lvhcn a camer’s CPN transmission 

Fdls be.loM* the 90 percent threshold. If either carrier fails to h-ansmlt CPX on less than 90 percent of i t s  

originating calls, the other carrier has the right to bilI calls without CPN at the interstate su-itched 

exchange access rate. 

C. Local Calls Over Access Trunks (Arbitration Issue No. 17). 

I .  Inb-oduction 

This issue concerns Sprint’s abilih to conibine local and toll trrlf5s m a -  access trunk facilities. 

3lorcoi.cr. if thc access tnmk faCifiheS c m  be used for combined mffic. :he Department must 

determine whether Iocal calls carried over access fac~lities uill be subject 10 reciprocal compensation ar 

interescharigc access rates. 
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2. Positions of the Parties 

a.  Sprint 

Sprint contends that, although i t  is technically feasiblc to combine local, intmLATA toll, and 

interLATA toll traffic on existing access trunk facilihes betwen Sprint’s end office and Verizon‘s 

tandem offices, Verizon proposes to limit Sprint’s use of access trunk facilities to long distance trafic 

(Euli. Sprint-2, at 4; Sprint Brief at 32). Sprint contends that by sending local calls over othemise 

hlassachusetts consumers through lower prices (Exh. Sprint-2, at 4). To alleviate Verizon’s concems 

of misreported billmg information, Sprint states that proper billing of access and reciprocal 

compensation charges can be accomplished by call recordmg (z. detaded information on the number 

c d k d ,  number billed, etc.), the use of Percent Interstate Usage (“PIU”) and Percent Local Usage 

(“PLU“) factors? or post-billing adjustments (Sprint RepIy Brief at 22). 

Further, Spnnt contends that it sliould be allowed to pay reciprocal compensat~on charges 

ivhen it transports local calls, rather than the higher interexchange access rates normally applied to toll 

traffic camed on access trunk facilities (Sprint Brief at 32-33). Sprint argues that transporting local 

calls on access trunks at reciprocal compensation rates is necessary for i ts  business development plans, 

u IlicIi includc utdizing existing long &stance equipment and circuits to prol-ide Iwal cal1ir:g (Sprint Repiy 
D 

Bricf’at 24-25). Specifically. Sprint states that i t  intends to offer customers the ability to “dial-around 

B 
The PIU factor is the carrier’s estimate of the amount of interstate traffic w e d  on a given 
senrice. Similarly, the PLU factor is the carrier's es”e  of the amount of local exchange 
traffic carried on a given service (Sprint Reply Brief at 22; Edi. Sprint-’. at 3). 
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Verizoii local senrice and select Sprint to swjtcli and route their loa1 calls on a call-by-call basis via ;1 

specified dialing panem'- (jd. at 23). Sprint coiiteiihs that  \:crizoii's proposal acts "to a\.oid 311on'ing 

ths Ictal service [by] unilaterally classify[ing] these 1mI calls as interexchange sen.icc calls" (id. at 25). 

Sprint argpes that subjecting its customers to paying higher access rates for ivliat are, effecti\rely, local 

calls. u m l d  prevent Sprint from offering dial-around Iocal senice to its custoniers (3). Sprint 

proposes that it  should be responsible for paying only reciprocal compensation charges when it handles 

these local calls through its dal-around rnecharis~n (d.1. 

b. Veri zon 

Verizon argues that it has made no attempts to limit Sprint's ability to combine local. "LATA 

toll, and ulterLATA toll traffic over its access trunk facilities (Verizon Reply Brief at 12; Venzon Final 

Position at 12). Verizon contends that this issue is limited only to ubethcr reciproca1 compensation 

lipplies uhen Sprint routes certarn Imal calls through i& access tntnks and long distance switches (a). 
Verizon hrther states that this dispute affects only calls placed ktween two I'erizon customers in the 

Same local calling area that are transported over Sprint's access facilities \ria a dal-around mechanism 

(Venzon Bnef at 14). 

Venzon customer located in the Same local calling area (Q. 

This dspute does not affect calls placed between a Sprint customer and a 

Verizon contends that Sprint's proposal to pay reciprocal compt.n.sation chargcs rather than 

x c e s s  charges for calls between two Verizon customers in h e  m i e  local calling area 111 u-hich the 

originating caller uses a dial-around m e c h s m  to access S p ~ t ' s  facilities dms riot corripiy with the 

cxishrig rules governing reciprocal compensation (Verimn Flnal Positlon at 13). I+rizon notes that 
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reciprocal compensation rules allow only for the "recovery by each camcr of the costs associated i i J i t h  

the Wdnsport and temimatioii on each carrier's nctilork facilities of calls that o n g "  011 the rietwork 

facdltit's of the othcr 

coinpensation for the type of caIls described abo\;e "because the call bod1 originated a id  terniinated on 

Vcrizon's nehvork" (id.). Rather, Verizon contends that, for such calls, Sprint should be required to 

pay the applicable access charges (d). 

Accordingly, Venzon argues that Sprint is riot entitled to pay reciprocal 

3. .Analysis a id  Finhigs 

First, the Department finds no basis for Sprint's contention that Verizon rehses to allow Sprint 

to combine IocaliintmLATA and interL.4TA baffic on the Same tmnk facilities. Verizon has stated 

affvmatively that i t  "has not proposed restrictions on the type of traffic that Sprint can place on specific 

trunk groups" (Verizon Brief at 13). and that "CLECs may combine interL,ATA toll traffic. IntraLATA 

ipii t n f i c .  and local b-afic on a single trurik group'' (EAi Spnnt IR 7-51. Therefore, the Department 

finds i r  ~iri~iectsssary to rule OR whether Sprint stiould be able to combine 1 0 ~ 2 1  and toll tsafiic oiw- its 

existing trunk poups. 

Next, we address the issue of whether reciprocal compensation rates should apply when Sprint 

routes local calls through its long &stance facilities. This issue affects a small percentage of calls, 

spL"'h11y those calls in which a \ 7 ~ r i z ~ n  cxsiomer uses ;f Spnnt dd-around option to placc a call to 

E Verizon Final Position at 13. cltinq In the Maner of Im~lementation of the Local Competition 
Provisions of the Telecommuicatioris .4ct of 1996, First Report and Order, FCC 96-325, at 71 
1034 (Verizon emphasis omirted). 



another irerizon customer in the WSIC local calIing a r c d  flit. question, thcrcforc, IS whetlicr Sprint 

D 

should pay reciprocal conipensation or t.schangc access rates 1die1i Vcnzon temminatcs such c;tlls. The 

FCC has stated that 

reciprwal compensation for tmisport and temmation of calls is intended for a situation 
in which in which h’o  tamers collaboratc to complete a call. In this case, thc local 
caller pays charges to the oripating carrier, and the originating carrier must 
compensate the terminating carrier for completing the call,’ 

It  is cIea that the situation addressed in this dspute does not fa11 uvithin the limits of reciprocal 

compensation as defined by the FCC. Because Sprint is not thc originating carrier for calls between 
D 

two \kizon customers who use a Sprint dral-around n i e c h s m ,  the Department finds tttat Sprint is 

not enritled to pay reciprocaI compensation rates. Therefore, the Department ag-ees n-ith Venzon that 
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Spmt is required to pay applicable access rates when i t  handles such calls through dial-around 

ni e t h d s  . 

D. Loop query Information (Arbitration Issues Nos. 1 1 ,  12, and 18) 

1. Introduction 

The issue is limited to this scenano because any call placed between a Verizon customer and a 
Sprint customer in the m e  local calling area (except ISP-bound traffic) would be subject 
automatically to reciprocal compensation regardless of the facilities over uThich the call is 
carried (In the Matter of Implementanoii ofthe Local Compehtion Provisions of the 
Telecommunication. Act of 1996. First Report and Order. FCC 9 6 - 3 3 ,  at 7 1034). Further. 
calls between two Sprint customers in thc Same local calling area over Spnnt’s network 
facilities would not be subject to reciprocal compensation (or any type of Inter-carrier 
compensation). Jd 

(1 

i n  the Matter of Implementation of the Local Compe tition Pro visions of the 
TeIecommuni cations Ac t of 1996, First Report and Order, FCC 96-325, at fi 1034. 
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The Parties have resolved most issues related to loop query i1ifommtion. The one' remaining 

issue in dispute pertains to digital loop concentrdto& ("DLC"), ivl1ich ;ire ficld-located terminals that 

coiiccntnte subscriber loops onto a high speed coririection to thc central office. Spnnt proposcs 

contract laqwage that would require Venzon to provide Sprint i\4ii parity access to a11 DLC 

information. 

2. Positions of the Parties 

a. Spm1t 

Sprint contends that it must collocate inside of or adjacent to Venzon's DLC terminals in order 

to provide Iugh speed xDSL services (EA. Sprint-2 at 22). Sprint argues that, because most DLCs 

are not techcally capable of carrying high speed YDSL senices, it must have detaded information on 

Venzon's DLCs before it can jushfy the cost of collocation (d). Spnnt seeks access to detailed 

infomiation on DLCs, includng the technical parameters of thc DLC. the technical parameters of the 

plant, and the potential number of customers that could be offered sDSL wnket;  ( Spnnt R v I y  Brief at 

15). Sprint contends that the UNE Remand Orde? requires incumbent LECs to provide requesting 

carriers with dormation contained in its OWTI databases and intemal records. inc1ud.q information on 

DLCs (Sprint Brief at 26). 

4 Implementation o f  the Local Competltion F'rovisions of the Telecommunications Act of 1996, 
CC Docket No. 96-98, Thrd Report and Order and Founh Further Notlce of Proposed 
Rulemaking, FCC 99-238 (rel. November 5 ,  1999). 
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b. Verizon 

Verizon argues that the LWE Remand Order does not require Venzon to proi'ide "unfertered" 

access to all information it niay possess concerning d.~c$al loop caner  facilities (I'erizon Bnef at 16). 

Verizon contends that the UNE Remand Order is concemed with loop qualification infomiation, riot 

information on drgital loop carrjer facilities, and that Venzon has already agreed to pro\ide Sprint hith 

all of the information needed to use its loops (id. at 16- 1 7). I n  addition, Venzon argues that Sprint-s 

request for "any and all information" is vague, and dces not adequately advise Yenzon of' its obligahons 

under the interconnection agreement (id. at 19). Verizon asserts that unless Sprint identifies the 

information it seeks, V e h n  cannot determine whether such informahon is available, honf it m'ght be 

provided, or what the cost of pro\idmg the information might be (d). Veriimn contends that Sprint 

seeks access to DLC informadon for market analysis. and that the Act does not require Verizon to 

proLidt: information for that purpose @). 

7 

3. .4mlysis and Findrms 

The Department notes that the issue of parity access to DLC information was not raised by 

Sprint in i t s  Petition or at the techcal  session, but was raised for the first time on September 8: 2000, 

in the testimony of hllichael J. Nelson. As a result. the record on this issue is not well developed. 

,4ltliough Sprint argues h t  it has provided Venzon ~ 7 t h  a detailed !Ist of thc information sought (Sprint 

Repl~i Biicf at 17), Spnnt has not pronded this list to tlic Departlnerit. Therefbrc. the Department is 

forced to decide this issue based on a limited record. 



B 

B 

b 

Verizon is not currently required to niaint~in detailed infomiation on DLCs (k7 thc technical 

psranietsrs of the DLC, the technical parimetcrs ai'thc plant, and the potential number of custorncrs) ill 

either the niechanical, manual, or engineering loop query databases. See Tariff No.  17, D.T.E. 98-57- 

Phase 111 (September 29,2000). Sprint states that i t  requires this infonnation in order to "...evaluate 

the feasibility of entering new markets u i h n  Verimn's temtory" (Sprint Bnef at 25). Sprint's own 

n itncss concedes that tlic LPJE Remand Order "...did not conteniplate the importance of the DLC in 

prm'iding adiianced telecon~munications services ..... ( E h .  Sprint-' at 23). The UNE Remand Order 

states in relevant part: 

"...the incumbent LEC must provide to requesting carriers the following: (1) the 
composition of the loop matenal, including, but not lki ted to, fiber optics, copper: (2) 
the existence, location, and type of any electronic or other equipment on the loop, 
includmg but not Iiniited to: CIigiruI loop carrier or olJicr I-cmwe coiicenIruriot7 
devices, feededdistribution interfaces, bndge taps. load coils. pair-gain de\fices, 
distnbuters in the sane  or adjacent binder groups ..." (Emphasis added) 

[--YE Remand Order at 7 427. 

While the FCC explicitly contemplated that CLECs would require some infomiation about 

DLCs and other remote concentration devices. the FCC appears to have limited access to infomation 

colicenling the "...existence, location: and type" of remote concentration dewces. The Department 

fxds that the information sought by Sprint goes beyond what is required by the LTNE Remand Order. 

Accordngly, the Department will not require \. 'em" to prmide Sprint w ~ t h  addhonal information. 

T'iicreforc. the D e p m e n t  directs the parties ta smke Sprint's proposed lanLwage conceming parip 

~1;ct"ss to DLC information fiom the interconnection a_peement. 

E. Iriterconnection Rates for Access to Sprint's Facilities (Arbitration Issue No. 6 )  
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1 .  Jntroduct ion 

This issue concerns the rates that Venzon nkst pay Spnnt to intcrmnncct ~+*itl i  Sprint‘s 

facilities. The parties’ positions on this issue focus on 

reasonable: (2) the rates should be capped at the IeveI that Verizon charges for the sane sen ices; and 

(3)  Sprint should be permitted to unilaterally change the rates during the temi of the interconnection 

a get: n I e n t . 

hether: ( I ) the raks proposed by Sprint arc 

-. 3 Positions of the Parties 

a. Sprint 

Sprint argues that the rates proposed in the interconnection agreement are presumed to be 

competitive because. CLECs, unllke Verizon, have no market power (Spnnt Bnef at 7). 

to \;enzon’s statements that Sprint’s rates are too high, and should be subject to a rate cap. Sprint is 

admimt  that imposing such a cap would he anticompetitive (Sprint Bnef at 8; Sprint Reply Brief at 2- 

3) .  Sprint contends that if its rates werc capFCl at the leLrel that Verizon is allowed to cliargc for siniilar 

sen-ices, the entire industry would be tied to Verizon’s rates, and Sprint would llkely be unable to 

compete in the marketplace (Sprint Reply Brief at 8; Exh. Sprint-2 at 6j. 

In response 

Moreover, Sprint contends that there is no basis on which the Department can impose 

i‘erizon’s rates on Sprint (Sprint Reply Bricf at S). Specifically. Spnnt a r g ~ ~ e s  that tlicrc have been no 

cost mdies submitted for h e  D e p a r t ”  to r c w w  and d e t e r ”  \i Iictiicr Spnni’s ntes arc 

rcason;lS1 e id) I 
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Finally, Sprint argwes that it should be permitted to rc\.iss the mtcs cont3mt'd in the 

iiiterconnection agreement through Departnmnt-approved tmff changcs (Spnnt Reply Bnuf at 4). 

Sprint contends that \:enzon can change the rdtes contained i n  die intcrconnechon agrcemcri t prcnridcd 

the changes are approved by the Department and that Sprint should have the ability to c l ~ m ,  (le rdtes 

contained in the interconnection agreement (d). 

b. Verizon 

i'erizon x q e s  that the rdtes to purchase or collocate facilities" that Sprht proj'oscs to iricludc 

in the agreement are unreasonable (Venizon Brief at 2). Moreover. Venzon argues that no increase in 

rates should be permitted during the life of the agreement without advance notice (id. at 3). 

Verizon contends that because SpMt 's  tmffed rates would supersede the rates set forth in the 

interconnection ageement, the Department should either limit, or cap Sprint's mtes to that of Verimn's 

for similar sen'ices, or require Sprint to file the necessary cost justification for its tanff filing (Id. at 4). 

Sprint's proposed rates include a monthly recurring charge ("h4RC") of S 1500 per bay of 
collocabon rea1 estate; an MRC of S2X per facility for DS- 1 ; and an MKC ofS450 per facility 
for DS-3 (Petition, Exh. 1, Schedule 1.3). 



3 .  .4naIvsis and Findnrrs 

a. Proposed Rates 

D The Dcpartnient rejects Sprint’s assertion that CLEC intcrconnection rates are presumptively 

reasonable and competitive because CLECs lack markei power. Contrary to Sprint-s belief, the Act 

has given CLECs sigmficant leverage because ILECs are required to interconnect with any CLECs that 

request interconnection (Telecommunciations .4ct of 1996, 

$ 25 1 ( c  I(?)). Therefort., the Department affords no presumption of reasonableness to Sprint‘s 

b 

b 

proposed interconnection rates. ’ * 
Under the Act and state telecommunications statutes, the Department is required to determine 

the reasonableness of CLEC interconnection rates as well as the reasonableness of ILEC 

Interconnection rates. 37 U.S.C. $ 5  25 1 (a)(l); 252 (d)( 1 ): G.L. c. 159. $9 12, 13, arid 17. Each 

cmcr- ’s  rates must either be agreed-to through negotiation. 01- bc co~t-ju~tified. Id.; 47 U.S.C. $ 

252(2) (  I ). Hence, to avoid a protracted investigation of their costs, most CLECs simpIy use die 

Verizon’s rates as a proxy (See e.&, Interconnection AGmement behveen WorldConi and Verizon, 

Attachment IV, $2.4.4). However, where a CLEC fads to negotiate a rate wth  Verizon and refbses to 

use Venzon’s rates as a proxy, the Department notes that the CLEC must submit supporting 

documentation for its rates. See D.P.U. 93-1 85. at  50 ( 1996) (>Dcparhncnt held h a t  CLECs that 

D I n  contrast, the Depamnent has found CLECs’ retail rates to be presumptively reasonable and 
competitive. because of the lack of CLEC market power. D.P.U. 94-1 85 ,  at 49 (I996), 

I O  



intend to charge higher termination ntcs than NYNEX must file cost support to denionstmte the 

reasonableness of those rates). 

The Department also rcjects Sprint's argimcnt that thc proposed mtes should be zllloived 

because Verizon has the opporhmity to challengc Sprint's rates through a separatc tariff- cornplaint 

proceehng. Sprint does not currently have an interconnection tanff on file nith h e  Deparbnent. 

Instead: the reasonableness of Sprint's interconriection ntes U'ZLS raised in this arbitration and sl~ould 

therefore be resolired in this proceeding. Accordingly, unless Sprht either uses \'enzon's rates as a 

proxy or negotiates with Verizon for other rates, the Department finds that i t  is necessary to investigate 

Sprint's proposed interconnection rates, and directs Sprint to file the cost information on w h c h  its rates 

arc: based uithm 20 days of th~s Order. In the meantime, the parties shall include a placeholder in their 

zgeenient requiring Sprint to use the same rate as Verizon for an). d q u t e d  rate, until the Department 

cniicludes the investigation of Sprint's cost support. 

2. FinaIin. of Proposed Rates 

Sprint argues that it should be permitted to alter its interconnection rates during the term of the 

a-mement. However, the Department has previously sustained the finality of interconnection 

agreements. See Tariff No. 17, D.T.E. 98-57, at 18-1 9 (h4arch 34,2000). In that Order, the 

D c p m e n t  stated that competition cannot flourish in a c h i a t e  u.here camcrs (CLECs and 1LECs 

alike) art' unable to retain the benefits of their bargains. 

57 that CLECs should never have to \~'orry that Verizon would eviscerate thc;r contacts with a tariff 

Just as thc Depmicnt found 111 D.T.E. 9s- 
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filing, so should Verizon not be concerned that CLECs nil1 unilatenlly chnngc tcniis contained in ai 

interconncction ageenlent. 

Thc Department finds that while the partics remain free to renegotiatc thc tcmis ofthcir 

interconnection qeenients  at an>' time. they are not pennittsd to unilatcrdlIy Ch31ig': tlic tcmis of ai 

aLm'enient while that agrement is in effect. 

F. Resale of Vertical Features 

1. I ntroduc ti on 

This issue concerns whether Sprint may purchase vertical features I '  from Verizon at the 

wholesale avoided-cost dscount. 

2. Positions of the Parties 

a. Spnnt 

Spnnt contends that it is prevented from receiving the wholesale discount rate offered by 

\;tnzoii for vertical features because Verizon restncts the a\railabiliQ. oftlic chscount to hose senices 

purchased in conjunction with Verizon's basic local senice (Sprint Reply Bnef at 5).  Spnnt argues 

that? to h e  extent Verizon does not allow Sprint to purchase or reseIl vertical features without the local 

Imp. Sprint cannot provide a competihve offering (Sprint Brief at 13). Instead. Sprint argues that 

I'trizon should be required to offer these senrices on a stand-alone basis a.c- \'erizon does nith 11s 

\'crticaI features. also referred to as "Custom Calling Sen;iccs'- b~ Yenzon. arc senices that 
include, among other h g s ,  call wa~ting, call f o w h g  and three way callmg. 
No 10. Part A. Section 9, Page 28. 

I !  
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Enliariced Service Providers (“ESPs”)”: (id. 13). According to Sprint, $ 25 1 (c)(4) of the Act requires 

Verizon to make vertical features wailable to Sprint at \~~holeulc prices wthout imposing unreasonable 

or drscnniinatory conbtions or limitations (id. at 13). Moreover, statcs Sprint, thc FCC’s First Report 

and Order found that resale resmctions are presumptively uireasonablc given the ILEC’s ability to 

impose resale reshctions and limitations to preserve their market position (Id). Sprint contends that 

Verizon’s bundling pro1isioii of local dial tone senlice ~ ~ r t h  the sale of vertical fatures, represents a 

clcar attempt by Verizon to presen’e its market position in h4assachusetts (d.). 

Sprint argues that there is no reason that the dial tone and vertical features must be provided by 

the same carrier, especially since these services are sold, priced, and billed separately (id. at 18). In 

support of its argument, Sprint contends that there is precedent to allow for the purchase of vertical 

features on a stand-alone basis at the wholesale discount (SpMt Reply Brief at 12). Specifically, Sprint 

stated that. in a recent decision, the Califomia PubIic Senice Commission required Pacific Bell to 

pro\ ide Sprint with the option to purchase vertical features at the wholesile dscount (Sprint RepIy 

Brief at 12, citing Application 00-05-053, Opinion, October 5, 2000 (Califomia Opinion)). 

Furthermore, Sprint indicates that other ILECs allow Sprint to purchase unbundled vertical features on 

a stand-alone basis. at the who1es;tle discount (Sprint Reply Brief at 13). 

I - .  An Enhanced Senice Provider is a Verizon subscriber whose telecommunications sentice 
application involves computer processing that acts on format. code or protocol. provides 
additional, dfkrent or restructured informahon, or offers end-user “ a h o n  ~ ’ i t h  the stored 
information. DTE MP1 No. 10, Part -4, Section 9, Page 28. 

8 -  
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To determine the amount that Sprint should pay Verizon for \ crticaI features, Sprint requests 

that the Department require Verizoii to provide an a i  oided costs study that would indicate the costs 

incurred by Verizon to offer vertical features (Spnnt Bnef at 24). in the intenni. Sprint requests that the 

Department require Verizon to apply the loop discount approved by the Depa”mt  i n  Ver-izon‘s 

Tariff No. ‘14, the Company’s resale tariff(id.). 

b. Verizon 

\hizon a r p e s  that its resale tariff prondes that \ ertical sen’ices are sold to the Company’s 

end users only in conjunction with the purchase of basic &a1 tone line senice and not on a stand-alone 

basis (Verizon Brief at 5). The Company indicates that although ESPs may purchase Call Fomrarhg 

Busy LineDon’t Answer in order to resell those services to an end user in connection wth a service 

such as voice messa@ng, Verizon does not offer the feature on a stand-alone basis (id. at 6). 

.4ccordingly, Verizon states that, similar to ESPs, Sprint is not entitled to the n*holesde discount for the 

purchase of vertical features (Verizon Reply Brief at 5-6). 

Ven’izon contends that Sprint’s reliance on an arbitrator’s report from a California proceedmg is 

inappropriate (Verizon Brief at 6-7). First, Verizon states that the arbitrator erroneously concluded that 

Pacific Bell sold vertical features on a stand-alone basis. at retail (d). Accordmg to Verizon, such 

a les  are not at retail rates, and therefore do not trigger the requirement undcr the k t  that thc 

Company provide telecommunications senices at wholesale rates for services that that the Company 

provides at retail to subscribers (id. at 7). Moreover. Verkon claims that the submission of an avoided 



cost study for the Department’s review is unneccsqr because thc Compmy would continue to incur 

the costs to market and provide the services to retai1 customers (d). 
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3. Analvsis and FindinEs 

Verizon is required under the Act to resell lis retail teleconimunications senvices to CLECs at 

the wholesale discount. 47 U.S.C. $ 25 1 (c)(3)(A). Venzon does provide Custom Calling Features on 

a stand-alone basis to its retail custoniers, but such senices are offered only i n  conjunction with its 

basic exchange service. See D.T.E. MA No. 10. The Department notes that, based on the information 

provided to us by the Parties on this issue, Verizon's r e h I  to offer vertical features on a stand-alone 

basis to Sprint at the wholesale discount does not violate the ,4ct or tlie FCC's Local Competition 

rules. Therefore, we find that Verizon is not requlred to offer vertical features at the wholesale &scout 

rate, on a stand-alone basis. 

V. ORDER 

.4fter due consideration, it is 

ORDERED: That the issues under consideration in h s  Order be determined as set forth in this 

Order; and it is 

FURTHER ORDERED: That the parties incorporate these determinations into a final 

agreement. setting forth both the negotiated and arbitrated terms and condtions. to be filed 



i 

with the Department pursuant to Section 252(e)( 1 ) of the Act, within 2 1 days of the date hcrcin. 

By Order of tlic Department, 

James Connelly, Chairman 

W. Robert Keating, Commissioner 

Pad B. Vasington Commissioner 

Eugene J. SulIivan, Jr., Commissioner 

Deirdre K. Manning, Commissioner 
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In November 1996, pursuant to t h e  Telecommunications 
Act of 1996 ( t h e  Act), the Commission resolved various 
interconnection disputes presented to it by AT&T Cov.munications 
of N e w  York, Inc. and N e w  York Telephone Company (currently 
doing business as Verizon New York Inc.)' More recently, AT&T 
and Verizon attempted to negotiate a new interconnection 
agreement, but they were not entirely successful. 

Consequently, on J a n u a r y  19, 2001, AT&T a n d  two 

affiliates petitioned to arbitrate their current disputes with 
Verizon.2 On February 13, 2001, Verizon answered AT&T's p e t i t i o n  

and confirmed that many issues remained unresolved among the 
carr iers .  

The presiding officer assigned to this case conducted 
arbitration conferences on F e b r u a r y  21 and 22, March 13, 

April 30, and M a y  3, 2001. Over this period, the parties 
continued to negotiate, and they managed to narrow t h e i r  

disputes. However, several interconnection issues remained in 
dispute, and t h e  parties addressed them in Our 

resolution of the contested issues is presented below. 

' Csses 9 6 - C - 0 7 2 3  and 9 6 - ( 2 - 0 7 2 4 ,  AT&T Communications of New 
Yoxk, Inc. and New York Telephone Company - Interconnection, 
Opinion No. 96-31 (issued November 29, 1996); Order Denying 
Petition For Rehearing (issued February 14, 1997). 

' I n  addition t o  AT&T, these proceedings involve TCG New York 
Inc. and ACC Telecom Corp. All t h r e e  companies a re  referred 
L O  as "AT&T''. AT&T's arbitration petition was filed 135 days 
subsequent to i t s  request to Verizon f c r  negotiEtions 
pursuant  to s 2 5 2  of the A c t .  while this case was being 
zrbitrated, AT&T and Verizon agreed to extend the time period 
fcr a Cm"ssian decision p x s u a n t  to §252(4) ( C )  so as to 
Drovide themselves ~ G X - E  time to conduct negotiztions. 

- O n  April 18 and 2 7 ,  2301, t h e  companies b r i e f e d  an initial 
s e t  of eight issues. T h e  remairrder was addressed in 
subsequent b r i e f s  submitted on May 25 a n d  J u n e  6 ,  2 0 0 1 .  
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Verizon Tariffs 
During the first agreement, AT&T became distressed by 

the operation of Verizon's intrastate tariffs. In an instance 
involving a $19.56 per  amp charge f o r  t h e  collocation power 
carriers u s e ,  Verizon attempted to app ly  t h e  charge on a per 
feed basis to AT&T's detriment. AT&T filed a complaint which 
led to Verizon agreeing to amend the tariff to comport with 
AT&T1.s  and Staff's view of t h e  application of t h e  charge .  

In a second instance, also pertaining t o  collocation 
power rates, Verizon's t a r i f f  included a dispute resolution 
process AT&T considered to be inferior to t h e  commercial 
arbitration and alternative dispute resolution provisions 
discussed below. 

In ano the r  instance, involving t h e  purchase and use of 
T1.5 circuits f o r  local traffic usage, AT&T complained about 

Verizon's application of i t s  t a r i f f  in an anti-competitive 
manner to restrict competitors' u s e  of such circuits.4 

Finally, AT&T complained about Verizon tariff 
provisions covering building risers. According to AT&T, Verizon 
unduly restricted its access to such risers and imposed 
e x c e s s i v e  time and material charges that cost it a contract. 

For these and o t h e r  rezsons,  A?&T w a r , t s  E:. 211- 
inclusive agreement t h a t  contains no references L O  Verizon's 
tariff and does not  rely on tariff provisions for any 
significant purpose.  F u r t h e r ,  s h o u l d  there be any tariff 

changes during t h e  term of the new agreement, AT&T believes t h e y  
shou ld  not a l t e r  i t s  agreement w i t h  Verizon. 

According to AT&T, Verizon should not be able to use 
its tariff to frustrate the Act's objective that c z r r i e r s  engage 
in good faith negotiations and e n t e r  into commercial agreements. 

'' AT&T complained specif;cally about Verizon's efforts to 
require CLECs to measure the actual amount of the loca l  
traffic carried on a T1.5 circuit and to impose restrictions 
cn t h e  commingling cf special access circuits 2nd l oca l  
service circuits. It also cornplained about Verizcn's 
provision of overly expensive maintenance and repair 
services. 

- 2 -  
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t h e  results of t h e  parties’ mutual negotiations, and because 
they are  within Verizon’s c o n t r o l .  AccordiRg to AT&T, the 
tariff provisions place an  impraper burden on it to justify any 

departures. The  company also complains that it does not have 

t h e  resources necessary to be immersed in the tariff process. 
Instead, it prefers t h e  facility and definiteness of a self- 
contained and self-executing agreement. 

According to Verizon, there are  valid reasons f o r  

applying its Tariff Nos. 8 and 916 to AT&T.5 I t  maintains that 
the tariffs provide equal treatment for all car r ie rs ,  they 
comply with a l l  applicable laws, and they were d e r i v e d  from 
extensive regulatory scrutiny. 
to any contract provisions t h e  parties could produce here .  

Verizon c o n s i d e r s  them superior 

Verizon contends that its tariffs provide it no 
advantage over any other carrier due to the public review 
process and the Commission requirements that have been imposed 
on it. I t  a l s o  denies that the tariffs are one-sided, given the 
airing of public andsregulatory conce rns  in advance of their 
adoption. Verizon points out that AT&T h a s  commented on various 
tariffs i t  has filed and h a s  so-dght amendments in various 
i n s t a n c e s .  Vexizon a l s o  observes t h a t  it prcvides AT6T notice 
of zll its tariff amendments and claims that no ambush is 
possible. According to Verizon, t h e  inputs provided by the 
public, o t h e r  carriers, and regulators simply do not permit it 
to have unilateral control of the tariff process .  

Verizon’s tariff and the new interconnection agreement 
executed with AT&T. 
dispute between the parties, and it appears  to have negatively 
influenced the course of this p-oceeaing. Rather than find 
acceptable means to resolve their issues, the parties‘ 
negotiations lmguished, and they remained polarized on matters 
t h a t  should not have defied a consensual resolve. 

This issue concerns the essential relationship between 

This matter permeates many of the points in 
to be 

‘ Tariff No. 8 contains Verizon’s cgllocaticc terms and rates 
f o r  competitive carriers. Tariff No. 916 provides  terms and 
rates for unbundled network elements (UNEs) . 

- 3 -  
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tariff process, i t s  arguments are not persuasive. We find that 
the tariff approach is entirely suitable for implementing many 
of t h e  interconnection and access requirements Verizon should ' 

bear under t h e  Act. Not only does t h e  tariff process promote 
comparable interconnections for competitive carriers and 
unbundled access on similar terms, t h e  Commission previously 
approved this approach to assist parties and reduce t h e  matters 
they.must truly negotiate or arbitrate on a case-by-case basis. 
The tariff process permits ample opportunity f o r  interested 
persons  to participate and s e e k  changes (or even the rejection) 
of proposed t a r i f f s  before they become effective. Moreover, 
F,T&T has made substantial use of this process over the years 
despite any  assertions otherwise. 

We also note that the examples AT&T cites to 
demonstrate the harm it suffered from t h e  tariff process are all 
instances that were ultimately resolved in AT&T's favor. 
Moreover, in numerous instances, AT&T states that it would 
include provisions in t h e  new agreement as they a re  currently 
found  in the existing tariffs. However, upon review, it appears 
t h a t  AT&T seeks to change the existing tariff provisions in 
Faterial ways, notwithstznding that masy of t h o s e  provisions 
were f i l e d  in compliance w i t h  Comzission o r d e r s  issued zfter 
extensive proceedings. AT&T's proposals, in effect, seek to 
revisit and revise Commission-approved tariffs. 

We are persuaded on t h e  record presented t h a t  as a 
general matter t h e  t a r i f f  provisions provide a reasonable basis 
for establishing a commercial relationship. Consequently, we 
will n o t  adopt  AT&T's proposal. Instead, we will conform the new 
agreement to Verizon's tariff where it is possible to do so. In 
2enerz1, we Ere repiring that the pertinerit p r o v i s i o n s  of 
Verizon's tariff be incorporated by reference i n t o  t h e  new 

- 4 -  
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contexts in which the parties have raised i t . 6  

Tariff Amendments and Updated Documents 
Not only does Verizon want the new agreement to rely 

OR its tariffs, it believes the agreement should be subject to 
tariff changes as implemented. Therefore, it proposes that t h e  

references to tariffs (and other documents) refer to them as 
amended from time to time. 
to keep t h e  new agreement c u r r e n t  with competitive changes and 

growth in the telecommunications m a r k e t .  

It claims this flexibility will help 

AT&T is opposed to the agreement changing when 
Verizon’s tariffs are  altered. It contends that this practice 
would destabilize t h e  parties‘ rights and deprive them of the 
bargains t hey  reached. AT&T f e a r s  Verizon will implement s e l f -  

serving and parochial tariff revisions, and it will not disclose 
their purposes nor identify their effects on carriers. It 
insists Verizon cannot be relied upon to provide adequate notice 
of detrimental tariff revisions, and it claims n o t  to have the 
resources necessary to scrutinize the tariff changes. 

The Commission finds it is better to allow the new 

agreement between AT&T and Verizon to absorb tariff amendments 
and changes that a r e  i rLtended to implemext substzntial 
telecommuniations policy initiatives t han  to freeze it at its 
inception. There are several significant collaborative 
proceedings pending, and federal developments emerging, that 
will make alterations for the benefit of competitors and 
consumers. On the other hand,  it is j u s t  as likely that the 
Commission, acting in the public interest, may decide issues 
cGntrary to AT&T’s liking. Thus ,  it is not desirable to 
forestall or preclude t h e  applicability of tariff amendmezts as 
i , T & T ’ s  proposal would do. 

’ This is not to say that CLECs are prohibited fron negctiating 
terms, conditions a n a  ra tes  that are  different from Verizon’s 
tariff where circumstznces may require a divergence 
w h e r e  the tariff does not address the unique needs of a given 
CLEC) . 

(i.e., 

- 5 -  
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be instances in which a tariff filing's generic resolution 
represents a significant change or does not adequately address 
specific provisions in interconnection agreements. Therefore, 
during the tariff review process, f o r  good cause shown, the 
Commission reserves the right to treat a tariff filing, or 
discrete portions thereof, as being subject to t h e  change of l a w  

provision of the new agreement, allowing t h e  parties to 
negotiate appropriate terms for the interconnection agreement. 

Pendinq Proceedinqs 
Verizon proposes that t h e  new agreement contain 

re ferences  to pending Commission proceedings to pernit them to 
run their course. 
matters here and now, Verizon would apply the results of the 
proceedings  to AT&T and itself when they become known. Verizon 
states this approach was used in the first agreement, and AT&T 

h a s  agreed to it in other states. It knows of no reason why it 
should not continue .to app ly  here as well. I t s  u s e  could avoid 
discrimination among carr iers ,  save time from examir,ing t h e  same 
mztters twice, and avoid the confusion t h a t  any differing 
results may engender. 

Rather than prematurely decide any such  

AT&T responds specifically to Verizon's proposzil as it 
pertains to digital subscriber line (DSL) issues. It p r e f e r s  

that the new agreement govern a l l  matters, and that no items be 
left open f o r  future resolution. 

The Commission intends to proceed with t h e  various 
collaborative and other pending proceedings that are c e r t a i n  to 
produce results f o r  Verizon, AT&T and other carriers. The new 
agreement shall not preclude, nor forestall, any such  results 
from beir,g implemented at the time the commission r ende r s  its 
decisions, or when it adopts t h e  results and terms achieved in 
any such proceeding. T h e  parties are  on nctice chat Commission 
resolution of the  arbitration issues presented to ir here  does 
not preclude it from ocherwise exercising its lreaulatory 
siilth?Cr-lty. 

-6- 
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Verizon and AT&T recognize that legal requirements may 
According to AT&T, change during the term of t h e  new agreement. 

the parties' respective provisions differ in four significant 

ways : 

b 

b 

1. The parties will attempt to negotiate new terms 
when changes in law occur. AT&T would provide 30 
days for the negotiations; Verizon h a s  proposed 60 
days .  

2 .  Verizon and AT&T recognize that judicial and 
regulatory decisions may reduce or eliminate 
Verizon's obligations. AT&T u r g e s  Verizon n o t  to 
unilaterally relieve itself of any obligation to 
furnish services, facilities, or arrangements in 
questionable circumstances. 

3. When a change of law triggers regulatory action, 
AT&T proposes t h a t  the status quo  prevail until a 
commercial arbitrator resolves any disputes. AT&T 
also urges that Verizon's position not e n j o y  any 
presumptive v a l i d i t y  while a dispute is pending. 

4. AT&T believes that tariff revisions made 
subsequent to the new agreement should n o t  change 
t h e  agreement or trigger any further negotiations. 
According to it, a tariff amendment should not be 
considered a chzinge of law. 

Overall, Verizon observes t h a t  AT&T has  accepted t h e  

Verizon proposal elsewhere.' In response, AT&T insists that its 
experience in New York warrants t h e  use of different provisions. 
In grea ter  detail, Verizon insists that it should no t  be l i m i t e d  
to a commercial arbitrator's decision, nor should t h e  status quo 

operate after any significant regulatory decision 1s rendered .  

It also believes more time is needed for negotiations t h a n  does 

F.T&T, and that tariffs should  n o t  be excluded from the change in 
~ E W  provisions. 
i t s  v i e w  on AT&T, and it observes that legal chznges are usually 
made explicit and are self-impiemencing. 

Verizon denies that it can unilaterally impose 

' In Pennsylvania, Virginia, New Jersey, Maryland, Delaware and 
the D i s t r i c t  of Columbia. 
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parties’ proposals is appropriate. T h u s ,  Verizon’s § 2 7 . 4  is 

adopted subject to t w o  modifications. Further negotiations 
shall occur within the thirty days proposed by AT&T before t h e  

parties may pursue other appropriate remedies. Also, w? adopt  

AT&T‘s proposal permitting the parties to seek o t h e r  available 
remedies without waiting thirty days when active negotiations 
have ceased f o r  a continuous, 15-day period. The parties may 
extend this time period if they mutually agree  to do so. 

AT&T’s § 7 . 4  i s  also adopted f o r  t h e  agreement. It 
provides suitable procedures for continuing services when 
f-irther negotiations arid disputes occur. The interconnection 
asreement provisions shall continue to operate unless t h e  FCC, 
t h e  Commission, or a court of competent jurisdiction mandates a 
differing obligation. We also clarify that t h e  Commission may 
treat significant judicial or FCC developments as being subject 
to t h e  change of law provision, notwithstanding that t a r i f f  

arnendments might flow from such decisions. In other words, the 
Commission will r e t a i n  authority to p r e v e n t  certain tariff 
changes from flowing through to the AT&T interconnection 
agreement, absent compliance with the  change of law provision. 

Commercial Arbitration and 
Alternative Dispute Resolution 

The 1997 agreement encouraged t h e  parties to u s e  
commercial arbitration and alternative dispute resolution 
(CmJR) procedures which, to date, have on ly  been used twice. 

AT&T is satisfied with the results achieved in bo th  instances, 
and it supports comparable provisions for t h e  new agreement. 

Verizon is dissatisfied with the C M R  procedures  and 

bu-ants them Gmitted f rom the new acjreement- It rejects t h e  1957 

aGreement’s prov i s ions  as a precedem f c r  this case. it claims 
r h a c  t h e  dynamic forces at w o r k  in t n e  telecommunications 
industry require  a fresh examinatlor!! fcr tkis generation of 
rnterconnection agreements and that CAADi? procedures should n o t  
be imposed on unwilling parties. It considers m y  sach mandate 
to be an infringement of the company’s right to use  the State‘s 

- 8 -  
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to obtain its legal redress from either the Commission or the 
FCC and ,  if necessary, t h e  courts. 

Verizon considers AT&-T's  C M R  proposal to be 
ambiguous, unrealistic, and burdensome. For example, t h e  

company states that AT&T's proposed remedies are unclear and 

t h a t  an inter-company review board requires more than two days 
to operate properly. It faults AT&T's proposal f o r  l a c k i n g  

discovery provisions and objective standards for the use of 
expedited procedures. Verizon also claims AT&T's expedited and 
routine ADR proposals are inconsistent, and neither of them 
provide adequate time for the Commission to review an 
arbitrator's award. Verizon opposes the implementation of an 
arbitrator's decision pending an appeal, or allowing it to 
become final were the Commission not to act. Verizon also seeks  

to preserve i t s  r i g h t  to appeal any arbitrator's award that is 
deemed to be a Commission decision. Verizon complains also 
zbcut the excessive c o s t  of retaining an arbitrztor for the term 
of t h e  new agreementJ 

Alternatively, if the Commission f i n d s  that CAADR 

should be included in t h e  new agreement, Verizon u r g e s  

acceptance of i t s  proposzl. Under it, not  all disputes are 
czxdldates for CAADR, n o r  wcjuld W D R  s i l b s t i t u t e  for c t h e r  

Frocedui-es. O R  woEld be available to complement other 
processes, and i t s  use would n o t  preclude court actions. 

AT&T dislikes Verizon's CAADR proposal because it 
applies to t o o  few disputes. Many of the categories Verizon 
would remove from CAADR, AT&T would retain. And, contrary t o  

'L7erizon's contention that CMDR cannot be forced on an unwilling 
party, AT&T insists that the Commission h a s  ample authority to 
~-ez-~ire parties to u s e  arbitration, subject to our x e v i e w .  AT&T 

sees no need to modify the 1997 provisions, ncr does it favor 
t h e  selection of a diffe,rent arbitrator for each dispxte. It 
sees ad-Jantages to keeping an arbitrator on retainer, as h a s  

been Lhe practice. Fknzlly, AT&T would retain t h e  schedules and 

ce2cilines that w e r e  used in the firsr:  agreement,. Ir! sum, AT&T 
claims a l l  of Verizon's objections are trivial and lack merit. 

- 9 -  



I requi re  C M R  provisions in interconnection agreements 
established pursuant to the Act. These procedures are a typical 
feature i n  the interconnection agreements t h e  Commission has  

approved in t h e  past, including t h e  existing AT&T/NYNEX. We 
find t h a t  t h e  considerations s t a t e d  in the orde r  approving the 
first agreement apply w i t h  equal force here: 

I 

1 

t 

[A]n ADR process makes sense f o r  
disputes arising out of the 
interconnection agreement affecting t h e  
obligations and performance of the 
parties, and we i n c l u d e  one in t h i s  
interconnection agreement .... This 
process is i n t e n d e d  to provide f o r  t h e  
expeditious resolution of all disputes 
between the parties arising under this 
agreement. Dispute resolution u n d e r  
t h e  procedures provided in this 
agreement shall be t h e  exclusive remedy 
for a11 disputes between the parties 
arising out of this agreement or its 
breach.  

From our review of the parties’ proposals, we find 
that AT&T‘s preference f o r  a single arbitrator under a retainer 
is not essential, and t h a t  s u c h  an approach can produce 

cnwzrranted  expenses. The f a c t  t h a t  the arbitrator r e t a i n e d  f o r  

t h e  first agreement w a s  only used twice s u p p c r t s  this decision. 
We are also concerned about such a provision in the agreement 
being adopted other  CLECs, as  it would be impractical and 
costly for Verizon to secure and r e t a i n  arbitrators potentially 
f o r  each CLEC with an interconnection agreement. 

On the other hand, the Commission finds Verizon’s 
proposals to exclude matters from t h e  arbitration process and to 
s e t  limits on discovery unduly restrictive. Eecause the company 

has not shown a valid basis to exclude the matters identified i n  

L C S  SZ8.il.1, such exclusions are not acceptable. Accordingly, 
AT&T’s proposal to include t h e  existing prcvisions in the new 

Cases 9 6 - C - 0 7 2 3  and 9 6 - C - 0 7 2 4 ,  supra Opinion No. 96-31, mimeo 
p .  6 2 .  
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clarifications discussed here. 
To eliminate any claim that t h e  first agreement’s 

provisions are ambiguous or uncertain in their application, 
following clarifications are provided: 

t h e  

The dispute resolution process is the 
exclusive remedy f o r  the parties. 
However, in the event that a state or 
federal agency should address some or 
a l l  of the issues decided as a r e s u l t  
of t h e  CAADR process, the agency 
decision will take precedence. 

If an agency determination does not 
cover all the issues raised in t h e  
CAADR process, arbitrated 
determinations shall survive to the 
extent they can be reconciled with 
t h e  agency decision. 

The Commission will have 15 days in a 
regular A D R ,  and 7 days in an 
expedited A D R ,  to determine whether 
or not i,t will review an arbitrator’s 
decision, and if so, when it will 
issue a decision. The arbitrator’s 
decision becomes a f i r , a l  and binding 
Commission order ,  if the Commission 
decides to take no action in the 
requisite period. 

Either party may appeal  a final and 
binding Commission decision, and if 
necessary, either party may request a 
stay of t h e  effect of the order. 9 

Thus, the provisions in the f i r s t  agreement shall 
ccntinue, except, as discussed above, the single arbitrator 
~ r o = ’ ~ s i o n s  in § 1 7 . 1  shall be deleted. Should the parties‘ 

negotiztions on disputed issues prove to be unsuccessful, 
shall follow the standard rules for selecting an zrbitrator set 
f c r t h  in the Commercial krbitratlon R u l e s  of the American 

they 

I‘ Additionally, to the extent  t h e  parties believe t h e r e  a r e  
ocher ambiguities in t h e  existing agreement, t hey  may address 
them prior to submitting t h e  new interconnection agreement. 
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other rules f o r  selecting an arbitrator. 

Definitions In The Aqreement - 
Verizon prefers definitions der ived  from i t s  tariff. 

In support of tariff-based definitions, it claims they represent 
the carriers' collective e f f o r t s  to provide common meaning to 
the language governing their relations. According to Verizon, 
their u s e  promotes consistency and non-discrlminaticn. 

Verizon claims AT&T's definitions are inadequate, 
inconsistent w i t h  industry standards, and not readily 
ascertainable. It also p r e f e r s  a single section in t h e  

agreement providing a glossary of terms. Verizon also states 
t h a t  only i t s  definitions encompass t h e  new technology and 
c u r r e n t  network services. It notes t h a t  the following words and 

phrases have been particularly contentious: interconnection 
point, r e c i p r o c a l  compensation traffic, line sharing, line 
splitting, collocation tariff, and bona fide request. A s  

elsewhere, AT&T opposes t h e  incorporation of any tariff 
provisions into t h e  new agreement. 

IO 

There is no disagreement between t h e  parties t h a t  the 
new interconnection agreement should contain clear definitions 
f o r  its most significant t e rms .  The  Commission finds that the 
most suitable definitions f o r  the new agreement are those 
available from Verizon's tariff. In t h e  instances that the 
tariff does not provide defined terms f o r  the new agreement, t h e  

FCC's or t h e  Commission's applicable rules, regulations, or 
orders shall define the terms. 

GTE/Bell Atlantic Merser Conditions 
Verizon proposes to inclzde In the new a5reement a 

provision governing any cDnflicts that m a y  emerge between its 
terms and the GTE/Bell A t l m t i c  merger conditions adopted by t h e  

"AT6T appears to have conceded this point ~n i t s  I z t e s t  craft 
of a new a9reement. Nevertheless, the parties continue to 
dispute t he  definitions included in this section of t h e  new 
agreement. 
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conditions, and it would subject t h e  agreement‘s measurement and 
billing provisions (among others) to the merger obligations. In 
support of its proposal, Verizon points out that AT&T has agreed 
to a similar, if not identical, provision in Virginia. 

Inasmuch as no particular conflicts have been 
identified, this issue may well be academic. In any event, we 
find no need to establish a general rule of construction at this 
time. Accordingly, Verizon’s proposed provision i s  not adopted. 

UNE Performance Standards and Remedies 
AT&T proposes to keep  the unbundled network element 

(UNE) performance standards from t h e  first agreement. Verizon 
claims there  should be no o t h e r  performance standards than those 
included in t h e  Performance Assurance Plan (PAP)11 and t h e  New 
k’ork Carrier-to-Carrier ( C 2 C )  Guidelines,” as they are amended 
from time to time. In the event metrics and remedies a re  

incorporated into t h e  new agreement, Verizon recommends t h a t  

modifications be made to the standards from the first agreement.  

According to AT&T, the 1997 provisions have worked 

well, and t h e y  a re  f a i r .  It believes they are still needed to 
give Verizon a proper incentive to provide  quality performance. 
AT&T faults Verizon f o r  n o t  presenting a counter-proposal in 
negotiations, and it therefcre urges the Commission to r e j e c t  

t h e  proposals in Verizon‘s brief.13 
AT&T also claims that Verizon made concessions to 

enter the long distance market that should stop i t s  opposition 
to the continued use of t h e  1997 performance standards. AT&T 

b 

- 1  

- -  Case 9 9 - C - 0 9 4 9 ,  Bell Atlantic-New York - Performance 
Assurance Plan Proceedinq, Order Adopting t h e  Amended 
Performance Assurance P l a r i  and Amended Charige Control Plan 
(issued November 3, 1999). 

- 7  

- &  Case 9 7 - C - 0 1 3 9 ,  Telephone Company Service Quality Standards 
Proceedinq, Order Establishing Permanent Rule (issued 
June 30, 1 9 9 9 )  - 

- -  AT&T acknowledges t k a t  Verizon preseslted a counter-proposal 
during t h e  negotiations, but it claims t h e  company 
prematurely withdrew it before AT&T could consider it. 
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[ U j n t i l  such time as .the Public Service 
Commission determines they are no longer 
necessary, where an existing interconnection 
agreement with a competitive l oca l  exchange 
carrier (CLEC) in New York S t a t e  
incorporates performance standards and 
remedies, such  performance standards and 
remedies will not be unilaterally withdrawn 
by [Verizon]. Such standards and remedies 
will continue to be offered by [Verizon] in 
subsequent negotiations with those CLECs  
upon expiration of the existing agreements 
and similarly will be negotiated in good 
f a i t h  with other CLECs who request 
negotiation of such terms and conditions. l 4  

Verizon considers t h e  PAP/C2C Guidelines to be t h e  

better service quality measures, standards, and incentives f o r  

carriers operating in New York, including AT&T. Verizon claims 
t h e  1997 provisions are outdated, and t hey  did n o t  contemplate 
t h e  regulatory framework established by the P A P / C 2 C  Guidelines. 
i : e r izon  urges that AT&T receive but one incentive payment and no 
double recovery whenever the company's performance f a l l s  short 
;?f standard. In response cio t h i s ,  AT&T claims the P A P / C 2 C  

Guidelines are  intended to coexist with the 1997 provisions. 
denies that the multiple remedies available to it under the t w o  

sets of standards provide any windfall. AT&T points to 
instances where the Commission and the FCC have recognized 
cumulative and multi-faceted systems to assure a high quality 
performance. 

It 

Were we to re-adopt the 1997 provisions, Verizon 
insists that they s h o u l d  be modified to exclude c u t d a t e d  

measurements and unfair penalties. It proposes t h a t  a l l  updztes 

conform to t h e  C2C Guiaelines, and that the measurements not 
inzlcded in the C2C Guidelines be deleted. Verizon w m l d  also 

j 4  Case 9 7 - C - 0 2 7 1 ,  Pre-Filing Statement, dated A p r i l  6 ,  1998, 
p. 2. 
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financial incentive exists. 
In particular, Verizon wcilld modify various average 

measures that do not assess  well its performance f o r  AT&T,15 and 
it would reform the calculation of remedies. Credit 
calculations would be based only on t he  number of service 
failures,16 and there would not be disproportionately large 
penalty escalations for small increases in failure ra tes .”  

Overall, Verizon believes the aggregate amount of b i l l  credits 
available to AT&T should be reduced and precautions should be 
adopted to avoid erroneous assessments. 

In response to Verizon’s dissection of the 1997 
provisions, AT&T claims no piecemeal attack should be heard that 
was not presented first in negotiations. Moreover, AT&T insists 
such an approach is contrary to Verizon‘s 5 2 7 1  commitments. 
Filrther, AT&T denies  that the 1997 provisions are stale; 
instead, it asserts that they were custom tailored f o r  i t s  

circumstances, and metrics without financial consequences are 
u s e f u l  for diagnostic purposes. 

AT&T states that Verizon h a s  provided no data to 
demonstrate that the different mix of services ordered by 
Verizon‘s retail customers and AT&T‘s customers caused it to 
fail che  53.1.1 and §3.1.2 provisioning metrics. AT&T also 
observes that Verizon previously challenged, wlthout success, 
t h e  bill credit remedies it is challenging here. 

These include metrics measuring t h e  average intervals of fe red  
for completion of orders, the average intervals in which 
orde r s  a re  actually completed, 2nd t h e  percentage of orders 
completed within specified intervals. Verizon states that 
the orders cover a wide  range  of services (within bo th  POTS 
and special services) thzt m2.y 6:ffer from t h c s e  ordered by 
Verizon’s r e t a i l  customers. Thi;s ,  the p a r i c y  conparisons may 
be invalid. 

In this category, Verizon points to the calculations of 
credits for installations, maintenance and ordering. 

6% miss results in a 25% credit. 

. -  
A ’  Verizon notes that a 1% miss r e s u l t s  in a 10% credit while a 
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to extend metrics to resale and interconnection.Is 
it, AT6cT’s move from the existing contract language relieved 
Verizon of any obligation to continue to offer the prevailing 
metrics and remedy provisions. Verizon also presents, f o r  the 
first time, data and charts purporting to demonstrate the 
unfairness of the current methodology used to calculate 
penalties. 

According to 

The Commission finds that t h e  parties have not 
attempted to negotiate this matter in earnest, nor have they 
presented any other mutual efforts to arrive at a consensus 
framework for performance metrics and remedies. Thus, the basic 
and direct o p t i o n s  before the Commission are either to continue 
the terms of t h e  c u r r e n t  agreement, as AT&T proposes ,  or to 
exclude metrics and remedies from the new agreement as Verizon 
requests. We find that AT&T has made the better case. 

The metrics and remedy terms of the first agreement 
w e r e  in place before Verizon agreed to implement the PAP. 
Verizon was clearly aware of its potential financial obligations 
to AT&T (and tens of o t h e r  competitors) when it consented to the 

PAP‘S additional financial consequences.’’ Verizon cannot now 
argge against nor can it avoid the cumulative commitments :t 
made in the PFS, PAP ar,d the § 2 7 1  proceeding. 

Khile Verizon is correct that some metrics and  

standards duplicate those in t h e  PAP, unlike the PAP’S, the 
first agreement’s metrics and remedies provide AT&T various 
geographic protections, and they address prociuct disaggregation. 
Verizon is also correct t h a t  the PAP/C2C performance metrics 
have evolved over time, and it might be administratively 

I f  Generally, negotiatim discussions, concessions, and o f f e r s  to 
sercle axe afforded confidentlality protecticn. ?owever,  both 
; ;er izon a d  AT&T, iz effect, consented t c  waiver  02 
confidentizlity with respect to these neaotiEtions. See, 
16 NYCRR 3 . 9 ( 6 ) .  

“The PAP contemplated three financizl pronGs for CLZC xelirf 
when r e c e i v i n g  poor performance f r o m  Verizon. The first two, 
Mode of Entry and Critical Measures, are included in the PAP.  
The third is in the interconnection agreement. 
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Nevertheless, because t h e  parties were unable to do this in 
negotiations, t h e  Commission finds that Verizon's continued 
reporting of the first agreement's metrics does not present an 
undue  burden .  2 o  

The other modifications to the metrics, standards, and 
calculations of remedies proposed by Verizon lack sufficient 
support and cannot be adopted. Verizon d i d  not demonstrate 
satisfactorily that the installation intervals for the m i x  of 
products orde red  by its retail customers a re  shorter than the  

intervals f o r  the products ordered by AT&T's customers. The 

Ccrnmission finds the data Verizon provided in i t s  briefs (to 
show that the remedy calculation methodology i s  unfair) was 
p r e s e n t e d  too late and withcut adequate support for it to be 
useful in this proceeding. W e  agree with AT&T that Verizon 
should have presented its positions, and its support, during 
negotiations. 

Accordingly, the existing performance metrics and 
remedies contained inn t h e  first agreement shall continue in 
effect, except to the e x t e n t  the parties may mutually agree 

otherwise before they are to submit an executed agreement .  

Liabi 1 i ty P r o - J i s  i ons  
Verizon has proposed that AT&T implement tariff and 

contract provisions to limit Verizon's potential liability to 
kT&T customers. AT&T objects to Verizon's attempt to influence 
t h e  contents of its tariffs and contracts, and it claims 
Verizon's terms are t oo  burdensome to administer. Instead, it 
believes Verizon should defend suits brought h-y third parties by 
cross-claiming AT&T in appropriate instznces. 

Verizon points o u t  t h a t  it has no legal r e l a t i m s h i p  

to AT&T's cxstomers but that may not stop them from bringing 
s ~ i i z  against it. Verizm is confrder,t that AT&T can easily 
include i c s  proposed t e r m s  in the company's CoEtracts, and it 

- _  
T f  :he parties are 
they may amend, the 
agreement. 

able to reach any agreemerst on this mztter, 
metrics before they  submit their f i n a l  

-17- 



B are s u b j e c t  to the  same terms, conditions, and limitations that 
apply to Verizon's customers who purchase t h e  s e r v i c e s .  Verizon 
states that ATEcT has  accepted i t s  proposal in V i r g i n i a  and 
elsewhere, and these terms apply to t h e  UNEs that CLECs obtain 
from Verizon.21 Verizon insists that standard commercial 
practices allow carriers that are not involved in a transaction 
to limit their liability. 

In another liability-related matter, AT&T proposes to 
retain the terms in the first agreement that recognize Verizon's 
potential liability for below standard UNE performance and its 
potential liability from adverse commercial arbitration rulings. 
Verizon's opposition to these provisions comes from its 
substantive position on the matters. 
Verizon is opposed to t h e  inclusion of UNE performance standards 
in t h e  new agreement, and it is opposed to an arbitrator 
imposing sanctions on i t .  

As discussed sbove, 

The Commission finds t h a t  Verizon's proposal to limit 
i t s  liability to AT&T customers is a proper and valid commercial 
practice. 
insurmountable difficulties from including these provisions in 
i t s  t a r i f f  and contracts. 
V e r i z c n  t h e  szme protection AT&" receives from VerizDn, s i n c e  zz 

comparable provision appears in Verizon's tariff f ~ i -  kT&T's 
benefit. 
liabilities that could  a f f e c t  t h e  rates customers pay .22  

Accordingly, Verizon § 2 4 . 5  is adopted. 

limits of liability) maintain potential liability for UNE 

performance standards and t h e  results of commercial arbitration, 

We are not persuaded that AT&T would incur any 

Verizon's proposed § 2 4 . 5  provides 

This provision also benefits ratepayers by avoiding 

As to AT&T's proposal that 5 2 5 . 5  (exclusions from t h e  

b 

b 

b 

- 7  

L A  AT&T p o i n t s  o u t  that the result of its negotiations with 
Verizon in Virginia is aistixquishable from the contested 
matter presented i n  New Y o r k .  AT&T a l so  complair:s that 
Verizon provides no citations or details for t h e  E e r m s  
applicable to CLECs. 

Lauzr v. New York TeleDhone Co., 231 A . D . 2 . d  126, 129; 6 5 9  
N.Y.S.2d 3 5 9 ,  361 ( 1 9 9 7 ) .  

7 7  _- 
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contain performance standards and CAADR procedures. 
Accordingly, AT&T i s  correct that these i t e m s  should be excluded 
from t h e  new agreement's l i a b i l - i t y  limitation provisions. 

Advanced Services 
AT&T wants the new agreement to contain provisions for 

the resale  of advanced services. It objects to Verizon's 
proposal calling for AT&T to obtain them from its affiliate, 
Verizon Advanced Data Inc.(VADI). AT&T insists that t h e  Act 
requires I L E C s  to provide advanced services to CLECs  at a 
discount, and it points to a recent court decision t h a t  has 
required an ILEC to provide advanced services to a CLEC. 2 3  

Verizon states that it does not provide advanced 
services, because the FCC required it to establish a separate 
affiliate for this purpose.  It therefore claims that such 
services s h o u l d  not be addressed in the new agreement. Verizon 
is aware of the D.C. Circuit decision but claims it has no 
direct application to it, because Verizon w a s  not a p a r t y  to the 
proceeding. 

In any event, in recognition of this decision, 
Verizon's affiliate is prepared  to offer DSL services at a 
discount pursuant to the FCC's rules. 
its affiliate has amended its f ede ra l  tariff, so eligible 
carriers can obtain i t s  offerings at a discount.'4 Thus, Verizon 
states that AT&T has access to advanced services as r equ i r ed  by 
law. 2 5  Furthermore, Verizon points o u t ,  if its zffillate does 
n o t  negotiate with AT&T in good faith, AT&T can seek recourse 
from the Commission. 

Verizon pcints o u t  that 

Although VADI appears to be w i l l i n g  to p r o v i d e  

advanced services through resale and has taken s t e p s  tc do so, 

- -  
-' Association of Communiczticns Znterprises v. FCC, 2 3 5  F. 3d 

0 6 2  (D.C. Cir. 20C.1). 
7 ,  
-t A model agreement has bee= Flrovided to the c a r r i e r s  to 

implement this prcwision. 

'' Verizon Reply Brief, p -  35. 
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services obligations by passing them on to an affiliate. 
Therefore, the Commission f i n d s  that AT&T is entitled to a 
provision in t h e  new agreement &hat ensures t h e  availability of 
advanced services on a r e sa l e  basis, whether  o f f e r e d  by Verizon 
or i t s  affiliate. AT&T's 512.5.10 is no t  acceptable. The 
parties are directed to draft a provision f o r  the new agreement 
thst is consistent with this determination. 

Vertical Services 
D 

D 

B 

D 

B 

AT&T has sought vertical services from Verizon (custom 
calling, call forwarding, arid call waiting, among others) that 
it wants to resell on a stznd-alone basis. It objects to 
Verizon's insistence t h z t  vertical services be purchased in 
conjunction with dial t o n e  service. AT&T claims it is 
discriminatory and unduly r e s t r i c t i v e  €or  Verizon t o  bundle t h e  

~ i ~ e r t i c a l  f e a t u r e s  with local dial tone. Pointing to regulatory 
decisions in California and Texas, AT&T states t h a t  i t  i s  

possible f o r  I L E C s  to offer them separately. 
Vez-izon insists the public i r , t e res t  is n o t  served by 

AT&T purchasing stand-alone vertical features at wholesale 
r a t e s .  It points out t h a t  enhanced serv ice  providers do not 
receive a price discount and, were AT&T to obtain one, it wculd 
have an unfair competitive advantage in t h e  voice messaging 
market. 26 Verizon also claims t h e  standard discount in N e w  Y o r k  

IS excessive f o r  vertical fea tures ,  because it does n o t  avoid 
any costs by providing local d i a l  tone separate from t h e  

v e r t i c a l  features. 
Verizon claims the Act does n o t  require ILECs to 

provide any service at wholesale that t h e y  do r,ot o f f e r  to 
retail cuscoiners, and the A c t  does not l r e q u i r e  that any retail 

service be disaggregated into discrete s e r v i c e s .  It poixts to a 

B 

~~ ~~ 

- .  
- r _  Verizon adnits that enhanced service providers can purchase  

cr,e vercicai feature ( c a l l  forwzrd bLsy line/don't answer) at 
wholesale rates on a stand-alcne basis. It distinguishes 
t h i s  situation by noting that Verizon does nor provide this 
f e a t u r e  as a discrete retail offering. 
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f e a t u r e s  need not be provided on a stand-alone basis a t  a 

wholesale price. 
I t  i s  n o t  a t  all clear that it is technically feasible 

f o r  ILECs to offer all vertical features on a stand-alone basis. 
Indeed ,  the more popular features such as call waiting and call 
forwarding are technically tethered to the underlying I L E C  voice 
p o r t .  We will not require that vertical features be nade 

available on a stand-alone basis. However, CLECs  using 
Verizon's UNE-Platform offering (which uses Verizon's underlying 
voice p o r t )  can obtain most vertical features on an unbundled 
network element basis, b u t  they cannot obtain voice mail on such 
a basis. This is because the FCC considers voice mail to be an 
enhanced service and aid not require  t h a t  it be unbundled. We, 

on t h e  other hand, continue to regulate voice mail, and it is 
available f o r  resale at the wholesale discount. We see no 
reason why voice mail, or any other vertical feature of a CLEC's 
choosing, should no t  be available f o r  r e s a l e ,  at the wholesale 
discount, along with. Verizon's voice L J N E - P l a t f o r m  offering. 

Software Licensina 

1 

Verizon must use its best efforts to obtain f o r  CLECs 
the same access it has to t h e  intellectual propel-tj, and software 
t h a c  is embedded in Verizon's network but is owned by other 
parties.27 
should be enforced and the consequences that could result should 
Verizon fail to obtain comparable rights f o r  AT&T. 

AT&T and Verizon differ on how this requirement 

Verizon states it will use commercially reasonable 
b e s t  efforts to negotiate extensions of its licensing agreement 
with vendors .  It points o u t ,  however, that vendors are not 

I 

1 

- -  
. '  Txo recext c o u r t  End regalatory cecisioEs clearly establish 

this responsibility. AT&? CommGnicat1cn.s of Virqinia, Inc. 
-L7. Bell-Atlantic-Virainia, Inc. 197 F. 3d 6 6 3  ( 4 L k  Cir. 1 9 9 9 )  
and CC Docket No. 96-38, In the Matter of Petition of MCI for 
Declaratory Rulins t h t  Ne;.: E r , t r z . n t s  Need No'. Obtain SeGarate 
License or Riqht-to-use Aqreements Zefore Purchasinq 
Enbundled Elements, Memorandum Opinion and Order (released 
April 27, 2000) (FCC Licensing Order)  15 FCC Rcd 13896. 
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B copyrights. Should it be unsuccessful, Verizon believes it 
should n o t  be required t o  hold AT&T harmless, r,or s h o u l d  it 
provide AT&T any warranty, indamnification, or guarantee. In 
support of its position, Verizon points o u t  that the F o u r t h  

Circuit acknowledged that ILEC efforts may not succeed in every 
instance and the court refrained from imposing an absolute d u t y  

on I L E C s  to provide CLECs  the same licensing terms that they 
have, Verizon insists that the new agreement should  not include 
any such remedies given t h e  UNE remedies it will contain and the 
protection the Act provides to AT&T. 

AT&T insists, however, that strong enforcement 
provisions are needed to ensure its access to UNEs on the same 
terms Verizon has. To obtain Verizon's best efforts to 
renegotiate the existing licenses, AT&T believes that warranty 
and  guarantee provisions are necessary. According to AT&T, 

Verizon's proposal improperly absolves t h e  company, permits non- 
identical access, and restricts use of UNEs. T h u s ,  AT&T urges  

that this matter be firmly addressed i n  the agreement.28 As an 
alternative to Verizon providing an explicit warranty, AT&T is 
xiiling to accept a notice when Verizon is uxable to renegotiate 
an existing license and a commitment to indemnify ATLT in a n y  
case where it can be shown t h a t  the compariy did n o t  use i t s  best 

efforts. 
The Commission h a s  the same expectatioxs of Verizon as 

does the FCC of all I L E C s .  In its Licensing Order ,  the FCC 
stated that, in nearly a l l  cases, requesting carriers should be 
able to access UNEs without needing additional licenses. In 
general, no additional licenses or fees should be required when 

competing carriers obtain access  to LINES u n d e r  the existing 
contracts where their use  is within the scope of ';he original 
license. 2 9  Indeed,  the pzrties have not demonstrated here any 

AS to the recovery of =he costs Verizon inciilrs to obtain 
license rights for CSZCs, AT&T acknowledges that they may be 
included in U" ra te s  established in a. a p c r o p r i a t e  r a t e  
proceeding and using che FCC-mandated cost recovery model. 

2B 

' c  FCC Licensing Order ,  I S .  
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York. Nonetheless, t h e  Commission finds that the new agreement 
should contain an appropriate provision concerning this matter. 
Accordingly, in any instance where Verizon is unsuccessful in 
negotiating co-extensive terms for AT&T, Verizon s h o u l d  

immediately and explicitly notify AT&T of any such results." 
Thereafter, Verizor, must continue to use its best efforts to 
negotiate terms that are, at least, comparable to those it 
achieved for itself. 

AT&T's proposed language is not entirely acceptable, 
because it would ,  in effect, have Verizon guarantee t h e  

performance of third party vendors to AT&T, which is 
unnecessary. The new agreement will contain o t h e r ,  sufficient 
remedies to redress any failure by Verizon to fulfill its 
obligations. Nor are we adopting Verizon's proposed provision, 
as p r e s e n t e d ,  having found merit in kT&T's proposal for specific 
notice when any negotiations for extensions of the existing 
licenses are unsuccessful. T h u s ,  w e  are directing the parties 
to include in t h e  n e w  agreement Verizon's proposed 528.16.4(a) 

modified to incorporate the notice provision specified h e r e .  

Asset T r a n s f e r s  

AT&T has proposed 522.17 addressing the pssslble 
transfer of telephone operations to a third party. In the event 
of a t r a n s f e r ,  this provision would require the transferee, 
among other things, to be bound by t h e  interconnection agreement 
and to ensure t h a t  the transfer would not have an adverse impact 
on t h e  operations or services provided to AT&T. Noreover, AT&T 
would examine t h e  transfer agreement to the extent it pertains 
to t h e  interconnection agreement, and it would have to f i r , d  it 

; ( I  
- The notice Verizon provides to AT&T should i de r i t i fy  the 

specific facilities or eqidipment (including software) that it 
1s unable to provide pursuant to the license, as well as 
identify any and all r e l a t ed  facilities or equipment, 
Effected by such failure; t h e  exter,t to which V e r i z m  asserts 
AT&T's u s e  has exceeded t h e  scope of the license; and the 
specific circumstances t h a t  prevented Verizon from obtaining 
the revised provisions. 
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to guarantee t h e  transferee’s performance. 
Verizon objects to this provision fearizg it would 

provide AT&T the right to veto-a future s a l e  or transfer of the 
company’s assets. It maintains that no rule of law requires 
V e r i z o r !  to continue its interconnection obligations were it to 
sell t h e  firm or cease to provide serv ice .  Thus, Verizon 
believes i t  should n o t  be required to obligate a future 
transferee . 

Verizon notes, as well, that a transfer of its a s s e t s  

would have to comply with applicable state requirements and 

f ede ra l  l a w . ”  Accordingly, it contends that an asset sale has 

little to do w i t h  t h e  interconnection agreement or the Act’s 
requirements. Given the r e g u l a t o r y  requirements applicable t o  

asset transfers, Verizon believes AT&T requires no such  

provision in the new agreement. 
AT&T states that it needs such assurances to enter and 

compete in t h e  local exchange market. It claims a transfer of 
Verizon’s assets could undermine its ability to serve 
residential and business customers if it could not r e l y  on 
continuous wholesale services pursuant to the terms of the 
agreement. AT&T is particularly concerned about a sale to a 
telephone provLder that may introduce different elecrroric 
interfaces, new modes of interconnection, and have rural 
exemptions that cou ld  render i t s  capital investment obsolete. 

In support of its proposal, AT&T states that the first 
agreement covered a s s e t  t r a n s f e r s ,  and BellSouth has accepted a 
comparable provision i n  its interconnection agreement with AT&T 
in Mississippi.32 And, rather than rely OR PSI; 5 ; 9 9 ( 2 )  to 
deternine AT&T’s rights, the company pre fe r s  a service 
continuity prov i s ion  in t h e  new agreement. 

” -  _ -  
I n  New York,  PSL § 9 9 ( 2 )  applies to such transacticns. 

agreements contain the kind of provision that AT&T seeks 
here ,  2nd t h e  one to which AT&T points was the result of t h e  
par t i e s ‘  negotiations. 

’ 7  

- &  According to Verizon, relatively few interconnection 
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basis for AT&T to enter and compete in the local exchange 

market. I t s  terms a r e  critical to the company's competitive 
growth  and to its provision of -stable and reliable service. 
Accordingly, t h e  Commission finds that AT&T has a valid interest 
in the continuing performance of the terms in t h e  agreement in 
the event of a transfer. However, P.T&T's interests are best 
addressed in the context of t h e  Commission review of any 

proposed transfer of Verizon's assets that would occur pursuant 
to PSL § 9 9 ( 2 ) .  Were any such  transfer to be proposed, we would 
expect Verizon to discuss the matter with AT&T and o t h e r  CLECs. 
It is also reasonable to expect that Verizon would negotiate 
terms to ensure continued performance under existing 
interconnection agreements. The actions available to the 
Commission pursuant to FSL § 9 9 ( 2 )  provide an adequate forum for 
t h e  presentation and consideration of any s u c h  matters by t h e  

affected parties. Accordingly, the Commissior, finds that other 
regulatory practices apply to asset transfers, and AT&T proposed 

language need not be-Edopted .  

Tnterconnection Poinrs/Network Architecture 
AT&T states that t h e  Act permits it to interconnect 

with  Verizon at any t e c h n i c a l l y  feasible point, and the FCC has 
ruled that a CLEC has t h e  option to designate a single p o i n t  of 
interconnection (POI) in each AT&T proposes that i t s  

financial responsibility f o r  local calls be consistent with i t s  
physical interconnections. It insists t h a t  Verizon should bear 
the cost of l oca l  traffic originating from i t s  customers and, as 
a corollary, t h a t  AT&" s h o u l d  n o t  be charged any of Verizon's 
cos",. AT&T maintains this is consistent w i t h  t h e  financial 
responsibilities it bears fc:- t h e  traffic it originates and 
celivers to Verizon. 

AT&T objects t o  V e z - i z c n ' s  proposal t o  transfer l o c a l  

Lrziffic at Verizon tar,iiems and at the end offices where it is 

CC Docket No. 0 0 - 6 3 ,  Application by SBS Comrunicaticns, Inc. 
etc. for Provision G f  IX-Regicn InterLATA Services in Texas 
(released June 3 0 ,  Z O O O ) ,  7 7 8 .  
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costs. In support of i t s  position, AT&T points to a FCC 

decision and to state regulatory decisions in Indiana, Wisconsin 
and Michigan. AT&T contends that Verizon's proposal penalizes 
it for establishing 250 collocation facilities in New York and 
discourages it from providing any other competitive facilities. 

If AT&T h a s  the r i g h t  to designate PCIIs, Vexizon 
insists that it should have t h e  right to designate t h e  

interconnection points f o r  financizl purposes. Verizon points 
to 5252(d)(1) of the Act as requiring AT&T to compensate it for 
added interconnection costs. According to Verizon, AT6cT's 

pasition has been rejected in North and South Carolina and 

elsewhere. Consequently, to the extent AT&T's POIs and 
Verizon's interconnection points do not coincide, Verizon 
believes AT&T should be financially responsible for transporting 
traffic between them. It observes that t h e  rates AT&T currently 
pays only ccver certain c o s t s ,  and AT&T's interconzection 
proposal involves o t h e r  costs f o r  which it makes no provision. 
Were kT&T's proposal. to be adopted, Verizon believes new 
interconnection rates would be needed.  

While there a re  a nilmber of unresolved matters 
relzting to interconriection, the most significant issues involve 
where the ca r r i e r s  interconnect a;ld how t h e  costs of the 
facilities will be allocated between them. 

a fundamental change by seeking to separate t h e  physical point 
of interconnection (POI) from t h e  financial responsibility, or 
the interconnection point (IP). If this were to occur, AT&T 

would have to pay to have traffic originated by Verizon 
customers on Verizon's neEwork hauled to t h e  physical point of 
ineerconnection. AT&T is strongly opposed to this ana it 
proposes  to keep the existing arrangement. o h i l e  riot yaised 
explicitly by either party, Verizon's pr=rposal appea r s  to be 
designed to Ziidress lriterriet cxsffic issues. CILECs are 
per-niitted to u s e  "virtual N>:J:ss" that zllow a CL5C to ac t iva t e  a 
felepkone ncmber f N X X )  in E X  exchancre where it has 50 physical 

Verizor, has proposed 

I 
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where the NXX is addressed are rated as l o c a l  calls, even though 
this traffic is terminated to a CLEC customer (invariably an 
internet service provider) at a location outside t h e  local 
calling area. Verizon considers this unfair, because it must 
haul what is essentially a t o l l  call wi thou t  receiving 
compensation from the originating cus tomer  or the CLEC,  and it 
must pay reciprocal compensation when t h e  call is terminated on 
the CLECIs network. Thus, Verizon raises a legitimate issue, 
and under its proposal, AT&T would pay for the transport of this 
traffic. The problem with this, however, is that not only would 
AT&T pay for the transport of traffic associated with virtual 
NXX calls, it would also pay for t h e  transport of traffic 
associated with its facilities-based local exchange business.35 
This Commission and the FCC have taken steps to equitably 
zlddress the costs and compensation of internet traffic. We are 
inclined to allow such measures to t ake  hold before going any 
further, especially with any proposal that has  significant 
consequences for the-development of facilities-based 
competition. 

O u r  orders establishing the framework for 
competition,36 recognize that CLEC networks would, in all 
likelihood, not mirror the incumbent's. This has proven to be 

correct, as most CLEC network d e s i g n s  u s e  a single central 
office switch and long loops to serve a region, rather than the 
more traditional design of many switches and short loops. 
policy established in our Competition I1 proceeding, that 
remains applicable, assumes that a carrier is responsible for 
the costs to carry calls on its own network. 

The 

2 -  

- -  Case 0 0 - C - 0 7 8 9 ,  Omnibus Proceeding to I n v e s t i q a t e  the 
Interconnection kqreements Between Telephone Comanies, Order 
Establishing Requirements for t h e  Exchange cf L0cz . i  Traffic 
(issued December 2 2 ,  2 0 0 0 ) .  

- The carriage, terms, conditlons and charges associated with :5 

A ,T&T's  UNE-Platfcrm business are not  affected by this issue. 
'' Case 9 4 - C - 0 0 3 5  - Proceedinq Concerninq Universal Service a n d  

the Competitive Framework f o r  the Local Exchange M a r k e t .  
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decision to require CLECs to pzy for t h e  t r a n s p o r t  of internet 
traffic on similar calls originated from the customers of 
independent telephone companies.” However, that decision had no 
significant impact on the full service, facilities-based 
operations of the CLECs, becacse in this instance, the CLEC is 
not directly competing for customers within t h e  independent 
telephone company. 

We reject Verizon’s proposal and shall keep in place 
the existing framework that makes each p a r t y  responsible f o r  the 
costs associated with the traffic that their respective 
customers originate until it reaches t h e  point of 
interconnection. AT&T’s language in this regard  is adopted. 
Hoxever, AT6iT’s  proposal to interconnect at any technically 
feasible point on Verizon N e w  York’s network (including tandems,  

end offices, outside plant and customer premises) is too broad 

zlnd vague, particularly with respect to Verizon’s outside plant. 
Verizon’s language provides an acceptable l i s t  of possible 
interconnection points and methods, and it is t h e r e f o r e  adopted, 
provided it is amended to allow bona fide requests f o r  

cdditional points and methods of interconnection beyGnd those 
specified on the list. 

O t h e r  Network Architecture a n d  Interccnnection Issues 
Verizon claims that AT&T’s proposed interconnection 

methods are incomprehensible, and that AT&T seeks preferential 
treatment. It objects to an P-T&T proposa l  to use intra-building 
interconnections where both companies have a presence .  It 
claims AT&T could obtain an unfair competitive zdvantage where 

i t s  switches are located in the same Saildings as Verizon’s, or 
where  they bo th  have entrance facilities. Howeib-el-, AT&T insists 

T ~ E E   he intra-building connections it seeks are nc: 
diszrininstory, as it is entitled t.0 interconnect zz an-,. 

z e c k x i c a l l y  feasible point. We find t h a t  AT&Tis proposa l  to u s e  

- Case O C - C - 0 7 8 9 ,  Order  Establishing Requirements for thE 
Exchanged Local Trzffic (issued Gecembew 2 2 ,  2000). 
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and it is adopted. 
Verizon objects to AT&T's proposals f o r  converting 

existing interconnections to the new arrangement.3* It complains 
that AT&T is not willing to pay all t h e  transition c o s t s  f o r  new 
network architecture, and t h e  AT&T transition process includes a 
tirneline for which neither p a r t y  is c u r r e n t l y  prepared. Verizon 
also objects to AT&T's proposal to grandfather existing 
arrangements for indefinite periods, while AT&T pursues new 
architecture in o t h e r  instances. 

Verizon objects f u r t h e r  to AT&T's term "exchange 

access trunks", which it says is confusing and conflicts with 
o t h e r  interconnection principles to which AT&T subscribes. It 
believes AT&T's transition strategy will prolong the 
interconnection process at Verizon's expense, and the initial, 
high-usage trunk groups AT&T has proposed adds unnecessary 
trcnking. instead, it believes existing two-way trunk groups 

s h o u l d  be converted to one-way use, and new trunk groups should 
be constructed for the o t h e r  carrier to use. Verizon also 
objects to making any biliing changes before  the trunk groups 
are changed, and it insists on full compensation f o r  the 
services i t  provides. 

Beth parties have proposed languzge f > r  the transition 
We find that AT&T shou ld  pay for L O  a new network architecture. 

a l l  relevant, incremental costs triggered by AT&TIs actions 
during the transition. 
schedule that accomplishes the transition of existing 
arrangements, including t h e  conversion of two-way t r u n k s ,  within 
cxe year, unless they mutually agree to another timeframe. 

The parties are directed to develop a 

Finally, the parties disagree about interconnections 
at locations other than intermediate hilbs on Verizon's network. 
L-ccording to Verizon, AT&T should only use DS-3 i r - terface 

5ac : l ; t i es  a t  cffices desiGnated i n  the National Exchange 
Carriers Asscclation (NZCA) tariff as intermediate hcb 

-' 'Jerizon o b j e c t s  specifically to AT&T's proposed 
S e c t i o n  4.1.4. 
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o f f i c e s  not  properly equipped, there may not be sufficient 
interoffice facilities to handle the traffic. AT&T claims that 
Verizon cannot legally deny it s u c h  a ccnnection, especially if 
it is a more efficient than other interconnections. 

We are requiring t h e  parties to cocperate and forecast 
the traffic that passes between them. As d i s c u s s e d  below, 
Verizon has proposed that AT&T connect directly to i t s  end 
offices when AT&T1s traffic reaches a specified threshold. In 
view of that proposal, which we are accepting with certain 
modifications, it is unreasonable to deny AT&T the use of t h e  

most efficient interconnections at any given Verizon end office. 
The parties are therefore directed to include language in the 
interconnection agreement permitting AT&T DS-3 connections at 
any end office, provided however, that AT&T gives  Verizon 
adequate notice of its needs in the forecasting process. 

AT&T's Oriqinatinq Traffic 
AT&T objects to Verizon's proposal calling for it to 

deliver originating traffic to t h e  company's end offices r a t h e r  

thzn to POIs of its own choosing. In instances where it has 
small amounts of originating traffic volumes for a particular 
end office, AT&T plans to deliver its traffic irstead to a 
V e r i z o n  tandem switch. in these cases, AT&T 5el ieves  Verizon 
should charge it UNE-based rates for t r a n s p o r t  between the 
Verizon tandem and the end office. This would permit AT&T to 
avoid construction of facilities to Verizon end offices when it 
does not have sufficient traffic to warrant  such action. 

In Case  0 0 - C - 0 7 8 9 ,  a proceeding in which we 
investigate telephone cornpany interconnection agreements, we 
c-ddressed a sinilar issue ir ivolving traffi? between independent 
telephone companies and CLECs. We found thar if t h e  c a l l  

v 3 l i ; m e s  becween an independent  and a CLZC exceeded  E h e  capacity 
of 2 DS-1 channel, the CLEC w a s  r e s p o m i k l e  f o r  arranging for 
C i r e c t  trunking. We find that the same apl;roach IS reasonzble 
here. If t h e  traffic between AT&T and any- given Verizor. end 
office exceeds t h e  DS-1 level, AT&T shall be responsible for 
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Verizon's facilities, Verizon shall o f f e r  AT&T t h e  UNE ra tes  f o r  

the facilities requested. 

AT&T's Reciprocal Compensation Rate 
AT&T proposes to charge  the tandem reciprocal 

compensation rate for Verizon's originating traffic t h a t  
terminates at an AT&T switch. This rate is higher than t h e  end 

office reciprocal compensation r a t e  Verizon believes should 
app ly .  AT&T points out that t h e  Commission has applied the 
tandem rate to carriers that have an incoming traffic to 
outgoing traffic ratio of 3 to 1 or less. Carriers with higher 
traffic ratios a r e  permitted to demonstrate that t h e  tandem r a t e  

shou ld  app ly  above the threshold. 
In support of its position, Verizon points out that 

carriers pay end office rates for convergent traffic, f o r  local 
traffic t h a t  does n o t  p a s s  through a n  AT&T tandem, and when a 
substantial imbalance exists in t h e  carriers' traffic flows and 
revenue streams. According to i t ,  AT&T should n o t  receive the 
tz.r.dem switched rate f o r  traffic r o u t e d  directly to an end 

office. It a l s o  contends t h a t ,  before an AT&T switch can 
qualify for the tandem r a t e ,  it should meet both a functional 
2nd geographic comparability test.39 

AT&T does not dispute t h e  u s e  of a geographic 
comparability t e s t . "  However, it disagrees as to whether a CLEC 
should also meet a functional equivalency t e s t . 4 1  AT&T insists 
that t h e  FCC has adopted  t h e  former b u t  not the latter test, and 
it points to regulatory decisions in Indiana, North Carolina and 

~~ 

" Verizon urges  us to follow the approach adopted by t h e  Texas 
Commission that requires a CLEC withcut a h i e r z c h i c a l ,  two- 
tier switching system to der,onstrate that it is actually 
se rv ing  a given area using taEdem-like functionality and 
zctual geographic comparability. 

This test requires rhe CLZC switch to serve a geographic area 
comparable to the area s e r v e d  by t h e  ILEC's tandem switch. 

This test r e p i r e s  that t h e  switch aggregate traffic between 
customers calling outside of the immediate e x c h a n g e .  

' 3  

'' 
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equivalency test applicable, AT&T contends that its switches 
could meet this requirement as well. It states that they 
p e r f o r m  the same functions as 40 Verizon's tandem switches, and 

it points to regulatory decisior,s in Georgia and N o r t h  Carolina 
as its support. 

In April 2001, the FCC issued an order  t h a t  sets f o r t h  

the terms, conditions, and prices for intercarrier compensation 
of telecommunications traffic delivered to internet service 
providers ( I S P s ) .  In addition to setting r a t e s  for ISP-bound 
traffic, t h e  FCC adopted a rebuttable presumption that traffic 
exchanged between carriers exceeding a 3 : l  r a t i o  of terminating 
to originating traffic is ISP-bound traffic. T h e r e  can be no 
doubt that the FCC's order applies to ISP-bound traffic and to 
traffic greater than the 3 : 1  ratio. 

The issue here a l s o  concerns the full serv ice  traffic, 
or traffic below the 3:l ratio, that t h e  Commission fully 
addressed in an August 1999 order  which states: 

If a carrier's incoming to outgoing traffic 
ratio exceeds 3:l for t h e  most recent t h r e e -  
month period, it is fair to presume that a 
substantial portion of its traffic is 
convergent, costing less to terminate, and 
t h a t  delivery of that traffic therefore 
should be compensated at end-office (in t h e  
Bell Atlantic-New York context, Meet 
Point A) rather than tandem (Meet Point B) 
rates. The end-office rate should apply to 
the portion of t h e  t r a f f i c  that exceeds the 
s t a t e d  ratio, and t h e  tandem rate should 
continue to apply to the portion of the 
traffic below that ratio. (Emphasis added.)42 

AT&T is correct and is entitled to the tandem rate f o r  

traffic below the 3 to 1 ratio, as lcng as t h e  traffic is riot 

internet traffic covered by the FCC's ru les .  

I -  - -  Case 9 9 - C - 0 5 2 9 ,  Reciprocal Compensation Prcceedinq,  Opinion 
No. 99-10, 1999 (issued A u c y s t  2 6 ,  1 9 9 9 )  p p .  56 and 5 7 .  
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Like P,T&T, Verizon wants a carrier originating local 
calls to pay it the  proper amcunt of reciprocal comp, ensation-- 
the tandem r a t e  f o r  traffic delivered to a tandem switch and the 
end office rate for calls delivered to an end office. It points 

out that the end office rate only compensates receiving carriers 
f o r  end office switching. Verizon states that t r a f f i c  delivered 
to a tandem (even if delivered on an end-office trunk) 
compensation f o r  the additional functions performed at 
tandem switch and f o r  transport costs. It is concerned that 
ATiLT may seek to pay only the end office r a t e  for traffic 
delivered t o  a tandem. 
calculating tandem and end office reciprocal compensation rates 
in t h e  new agreement, Verizon prefers  that t h e  rates be derived 
from its tariff. 

requi res  

t h e  

Rather t h a n  include any formula for 

Verizon is correct t h a t  its t a r i f f ,  filed to comply 

with t h e  results of our Competition I1 Proceeding, should a p p l y  

here.43 The tariff subjects traffic d e l i v e r e d  to the end office 
o n l y  to t h e  end office r a t e ,  and it applies the tandem r a t e s  

(i-e., transpcrt and end office) to traffic delivered to the 
tandem. The tariff rates reflect the costs for network 
components we approved in t h e  Unbundled Network Elements 
Proceeding. 

. -  - .  

Callinq P a r t y  Number Identification 
Originating carriers provide terminating carriers 

calling p a r t y  number ( C P N )  information that identifies the 
jurisdictional n a t u r e  of t h e  telephone calls 2nd permits them to 
apply the correct rates. 
use SS’7 technology f o r  interstate calls to transmit t h i s  

infcrmation. 
swi~ched exchange access servlce c h a q e s .  

1 x f c m a t i c n  (up to 10 percent  of the t o t a l  volcmel 

The FCC reqxires commcn c a r r i e r s  that 

h’ithout it, a c z r r i e r  does n o t  know when to ~ p p l y  

Verizcn has propcsed to bill traff;s thzt l a c k s  CPN 

at rates 

Case 9 4 - C - 0 0 9 5 ,  Order Instituting Frarr?ewo,rk f o r  Directcry 
Listings, Carrier Interconnectlon, and Intercarrier ~ ~- 

Compensation, (issued September 27, 1 9 9 5 ) -  
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cnly up to t h e  DS-1 level that it uses as a benchmark to limit 
congestion on Verizon tandems. 

AT&T doubts the validity of Verizon’s congestion 
concerns. It states that tandem congestion is unsubstantiated 
and Verizon has  not provided any p r o o f .  

congestion concerns cannot be attributed to C L E C s  that would add 
their own tandem t r u c k s ,  or make other interconnectlon 
arrangements, were their traffic to grow to substantial 
proportions. 
inconsistent with, and more restrictive than, t h e  Commission’s 
provisions addressing tandem congesticn.47 

It reasons that 

AT&T also claims that Verizon‘s proposal is 

with respect to t he  extra charges Verizon would impose 

Verizon admits that the extra charges 
when tandem transit traffic exceeds the DS-I level, AT&T claims 
they have no c o s t  basis.48 
would signal a carrier that i t  shou ld  establish o t h e r  trunking 
arrangements. Verizon believes it should impose hefty fees to 
strongly encourage a carrier to terminate its use of tandem 
transit services. 

In a related matter, AT&T states t h a t ,  as a CLEC,  it 

hss no d u t y  to provide tandem transit services to Verizon, but 
it may prov ide  them within its discretion. V e r i z o n ,  however, 

believes AT&T should reciprocate, as a matter of fairness, and  

nake its tandem transit services available to o t h e r s .  

trzrnsit service arrangements with other  carriers, 
best efforts to establish direct billing arrangements. 
objects to AT&T‘s proposed language t h a t  would obviate t h e  need 

for AT&T and a terminating carrier to provide d i r e c t  billings. 
i i e r izon  believes it should nGt serve as a middieman In these 
s~tuations. 

Verizon also urges AT&T, when it enters i n t o  tandem 
to use i t s  

It 

To the extent Verizcn incideztzll;: i n c - ~ r s  

2 ;  Case 0 0 - C - 0 7 8 9 ,  s u p r a .  Verizon claims its position here is 
12 keeping w i t h  the December 2 2 ,  2000 order. 

- r  -L-T&T points out that it pays V e r i z o n  fsr transit ser-Lrlces and 
t h e  costs of trunking and billing; and, it maintains that any 
additional charges are pxitive. 
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reimbursed by AT&T. 

Finally, Verizon objects to paying AT&T reciprocal 
compensation for any traffic originated by a third p a r t y .  I t  

states t h a t  t h e  Act does not impose on it any such requirement, 
and there i s  no o t h e r  basis f o r  AT&T to seek such compensation. 

The Commission finds t h a t  Verizcrn is not obligated to 
provide transit service f o r  t h e  exchange of traffic between AT&T 
and other c a r r i e r s .  Nonetheless, Verizon does have a tariff 
offering called Transient Tandem Services (TTS)  that AT&T may 
use. Verizon correctly points out that, in Case 00-C-0789, t h e  

Commission determined th2.t: t h e  level of serv ice  available to 
o t h e r  carriers can be limited to t h e  equivalent of one TI ( 2 4  

channels). The Commission determined that C L E C s  and o t h e r  

carriers m u s t  enter into interconnection agreements to a s s u r e  

the completion of their czrlls and ,  at the T1 level, all ca r r i e r s  
(including AT&T) are obliged to provide  direct t r a n s p o r t .  

Competitive Tandem Services 
Some interexchaEge carriers do n o t  have resources to 

bu;ld facilities to each Verizon end office. AT&T has 

facilities t o  connect other carriers’ points of presence (Pops) 
to Verizon end o f f i c e s .  It currently provides tandem services 

f o r  terminating t r a f f i c  ar,d chcrges carriers tal-iff r a t e s .  It 
i s  not technically feasible at this time for AT&T to provide 
carriers tandem services f o r  originating traffic. 

Verizon accepts AT&T’s provision of t h e  tandem 
function in t h e  access arrangements f o r  o t h e r  interexchange 
ca r r i e r s .  However, it: disagrees with AT&T about access trzffic 
chzrges and the inclusion of competitive access Eanaem 
arrzngements in the Rew zqz-eement. Verison i r ~ s i s : ~  C ~ Z L  .~TLT’s 
Errangements w i t h  other carriers do not belong ~n che Flew 

z,creemext if t h e y  do not bear  on exchange service CT e>:chz,nGe 
access for AT&T end u s e r s .  According to V E T L Z ~ Z ,  it is b e t t e r  

l e f t  :o federa l  and s t a t e  tariffs. In suppcrt of IZS positLGn, 
Ver izcn  2 o i n t . s  to r e g u l o t z - y  decisions in In5Lana z,nd Kansas. 
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agreement, Verizon would object to EIT&T's proposal to modify the 
r a t e s ,  terms and conditions contained in its access tariffs. 
Verizon is opposed to AT&T siphoning any access revenues and 
purchasing transport for access traffic at bTE r a t e s .  It 
complains that AT&T has provided no evidence for any division of 
access charge revenues, including i t s  proposal here for ten 
percent of t h e  switched exchange access revenues. Verizon 
states that AT&T's handling of interexchange traffic does not 
relieve it of a n y  responsibilities or costs, and it must s t i l l  

perform the switching and transport functions. 
With respect to ATGcT's proposal f o r  access transport 

at UNE rates, Verizon points to FCC and state regulatory 
decisions having found that t h e  switching elements may n o t  be 

used to provide interexchange service to end users f o r  w h o m  the 
req i les t ing  c a r r i e r  does n o t  already provide l o c a l  exchange 
service. According to Verizon, unbundled network elements (and 
TELRIC rates) w e r e  not meant f o r  CLECs  to use i n  their capacity 
as interexchange carriers. Finally, Verizon insists t he re  are 
substantial technical problems that preclude AT&T from handling 
o r i g i n a t i n g  traffic. 

In response, AT&T observes that interexchange carriers 
will not select its competitive tandem services, unless t h e y  can 
aTJoid a p o r t i o n  of Vexizon's charges. Without its competitive 
offering, AT&T insists that carriers will pay inflated prices to 
Verizon, and they will have to charge their customers higher 
prices. With respect to originating traffic, AT&T seeks only 
Verizon's cooperation to explore a technically feasible approach 
for the f u t u r e .  In any event, AT&T maintains that the 
originating t r a f f i c  difficulties s h o u l d  not preclude it from 

providing competitive services for terminating t r - a f f i r .  

The Commission finds that there  are zo legal cr 

regulatory restrictions precluding AT&T f rom p r o v i d i z g  
competitive access tanaem service to o t h e r  carriers, even if 
tecnnical restrictions limit its offering to t e r m i n a t i n g  traffic 
f c r  t h e  time being. H o w e v e r ,  t h i s  proceeding and t h e  n e w  

agreement concerns AT&T's local serv ice  interconnections with 
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B carriers. 
be i n c l u d e d  in t he  new agreement. 

Accordingly, AT&T’s access service language need not  

Information Services Traffic 
AT&T does not provide intrastate information services. 

I t  is possible for a customer to originate a call on AT&T’s 
network destined f o r  ano the r  carrier’s information serv ices  

platform; however, AT&T blocks such calls and plans to continue 
to do so. 
substantive provisions in t h e  new agreement. 
‘iierizon to negotiate suitable rates, terms and conditions if and 

when it decides to stop blocking customer access, 
to obtain Verizon-originated information services. 

Consequently, AT&T sees no need to include any 
It has  asked  

or if it were 

Verizon is concerned about AT&T removing its blocking, 
and it believes t h e  new agreement s h o u l d  address this 
possibility. According to Verizon, the parties negotiated 
acceptable provisions for information services traffic, 
withdrew its support.for them when t h e y  did not reach agreement 
on o t h e r  matters. 

but AT&T 

The Commission finds t h a t  the dispute here appears 
c n l y  to be incidental to the parties’ o t h e r  disputes. 

Verizon h a s  offered suitable language to negotiate sn 
arrangement with AT&T when it either develops i t s  own 

information services, or it connects an information services 
provider’s platform to i t s  network. In the interim, Verizon‘s 
provision pertains only to traffic to its own customers without 
anticipating any f u t u r e  circumstances. 
m t  provided any compelling reason for n o t  using t he  provisions 
-derizon has presented. 

As such, 

Accordingly, AT&T has 

T r m k  Forecasts 
AT&T is willing to provide Verizon good fa;:h 

for-ecasts of its outbound traffic; it is i l n w i l l i n g  to forecast 

:he amount of traffic on Verizon inbound t-ryclr,ks. 

izhat t h e  parties have qenerclly agreed to use c,~l,r--way trunks f o r  

interconnection purposes, and it believes e a c h  0 5  them should 

It points out 
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has sufficient knowledge of i t s  trafflc and experience to do so. 
AT&T also s t a t e s  that it needs no contractual obligation to 
inform Verizon of its marketing-efforts that can produce 
lclnusually high amounts of Verizon outbound traffic. It would do 

so in any event to e n s u r e  that AT&T customers receive their 
inbound calls - 

In a related matter, AT&T and Verizon agree  that 

severe ly  under-utilized trunks should be disconnected. 
fl-T&T o b j e c t s  to Verizon unilaterally disconnecting outbound 

t r u n k s  without providing advance notice. 
orcortunity to inform Verizon of any t r a f f i c  volume increases it 
is aware of that cou ld  affect the decision to disconnect the 
trunk. In general, AT&T believes the implementation and 
grooming process the parties have agreed to (including trunk 
fill standards and notices of trunk disconnections) are 
adequate, and that nothing e l s e  is needed. AT&T is opposed to 
paying Verizon financial penalties for under-utllized outbound 
t r u n k s .  

Froduce under-forecasts. 
fo-ecast traffic, and t h e r e  is no need to impose any penalties. 

Verizon 

h z s  eliminated them from its proposa l  End h a s  thereby resolved 
:he matter. None the le s s ,  it still wants  k T & T  to forecast i t s  

inboilrid traffic from Verizon. 
needed because only t h e y  know the likely results of their 
marke t ing  efforts. Verizon would use this, and o t h e r  

infcrmation, t o  guide its construction of network improvements 
2nd t o  manage its workforce, particulErly for t h e  timing and 
sizing of one-way t r u n k  groups. 
!b<assachusetts r e g u l a t o r y  ciecisron t h a t  fouxd forecasts of future 
demand u s e f u l  f o r  te lepbor ,e  cor;;panies to r r ~ ~ n t a l n  efficient 
r.eLworks and to meet ccstomers’ 
:he CLECs participating in =;?e New York Carrier-To-Carrier 
Broceedlng that have asreed to provide t r z f f i c  f o r e c z s t s .  

’: AL,T&T observes t h a t  Verizon only agreed to forecast i t s  
originating t r a f f i c  in the collaborative proceeding. 

However, 

It wants an adequate 

- -  

It considers this proposal to be punitive and l i k e l y  to 
AT&T insists it h a s  no reason to over- 

Given AT&T‘s objection to penalty provisions, 

It claims CLEC forecasts a re  

Verizon points to a 

f u t u r e  n e e d s .  It a l s o  poir,ts to 

1 9  
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trunks, Verizon wants all t h e  information AT&T h a s ,  preferably 
i n  t h e  forecast it would provide. Verizon u r g e s  that trunks not 
be k e p t  in service on a mere hope that they may be u s e d  in the 
future. According to it, t h e  joint grooming process does not 
serve this purpose, nor should the matter be relegated to 
a n o t h e r  round of negotiations. 

The Commission finds t h a t  accurate forecasts of AT&T’s 
and Verizon‘s traffic a re  necessary f o r  a well-designed and 
functioning network. Consequently, the parties m u s t  work 

together and share their respective t r a f f i c  information as soon 
as practicable. In p a r t i c u l a r ,  disproportionate amounts of 
traffic can be generated by internet service p r o v i d e r s  t h a t  only 
t h e  CLECs would know about, and they should share this 
information with Verizon. Accordingly, in addition to provid ing  

forecasts of its own outbound traffic, AT&T should also provide 

V e r i z o n  i t s  best estimates of inbound traffic in all instances 
when it can r e a s o n a b l y  expect volumes i n  excess of a t h ree  to 
one ratio of inbound,trsffic to outbound traffic. 

ATLT Available Space Licenses 
AT&T is willing to provide Verizon central office 

space to interconnect i t s  equipment, and it would do so on a 
non-discriminatory basis p u r s u z n t  to tariff. AT&T complains 
that Verizon did not respond to its proposal in nesotiations. 

Nonetheless, AT&T wants t h e  matter addressed now t o  depr ive  

Verizon of any excuse to avoid i n t e r c o n n e c t i o n s  and not 
traffic to it. 

deliver 

O t h e r  than zcknowledge AT&T’s willingness to make 

space available to o t h e r s ,  there is little else for the 
Comrnission to do t o  adtiress this matter. 
Verizon  did not answer ATLT’s available space o f f e r  L R  i t s  

briefs; however, this natrer is n o t  essential ’10 the new 
as’lreement. 

We r e c o c p i z e  that 
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When t h e y  began their negotlations, the parties 

considered rates, terms and conditions for traffic routed to 
internet service providers ( I S P - s ) .  However, t h e  FCC recently 
addressed ISP-bound traffic, and Verizon now claims t h e  matter 

is moot f o r  purposes of the new agreement. 
The FCC ruled that this traffic is n o t  subject to 

§251(b) reciprocal compensation requirements and t h a t  
f o r  ISP-bound traffic are subject to its jurisdiction." The FCC 

rewires compensation for ISP-bound traffic in accordance with a 
declining rate schedule, a cap on the per-minute-of-use rates, 
and a limit on t h e  total volume of calls eligible for 
compensation. According to Verizon, t h i s  matter can no longer 
be arbitrated here, and the p a r t i e s  m u s t  conform to t h e  FCC's 

requirements. 
r a t e  structure until it sets permanent r a t e s .  

t h e  r a t e s  

Verizon states it will abide by the FCC's interim 

However, AT&T believes that the new agreement need not 

acknowledge the FCC's decision pending an appeal and a request 

f o r  a stay. It claims the FCC order  is precarious, and t h e  

previous reciprocal compensation arrangements should stand. 
According L O  it, Verizon could invoke t h e  new agreement's 
"change of law" provision, if t h e  FCC's order is uphe ld . ' l  

Absent a s t a y  or the grant of an appeal, 
t h e  FCC order is self-implementing and became e f f e c t i v e  on 
J u n e  14, 2 0 0 1 .  

Verizon i n s i s t s  t h a t  

The Commission finds that the FCC's order speaks for 
itself, and there is no need for the agreement t o  include any 
terms, conditions or rates f o r  the internet traffic t h a t  t h e  FCC 
order addresses. 

c' CC Docket  Nos. 96-98 and 99-68, Inter-Czrrler Compensation 
for ISP-Bound Traffic, Order  on Remand and Repor t  and Order 
(issued April 2 7 ,  2001). 

= 1  - -  AT&T faults Verizon f o r  not providing any language f o r  the 
new agreement. It insists that the matter cannot be left 
without a provision, and that a zenerlc referezce to the FCC 
crder is inadequate, because the FCC has provi-ded multiple 
options, and Verizon should make a selection. 
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AT&T and Verizon differ as to whether the new 
agreement should include call flow diagrams as did t h e  first 
agreement.52 
disputes. 
in t h e  agreement, 
in Maryland. 5 3  

AT&T favors t h e  pr.actice and says it can eliminate 
It specifically requests that 24 diagrzms be included 

observing t h a t  Verizon accepted this practice 

Verizon considers the 24 diagrams unnecessary given 
the parties' sophistication and the existence of t h e i r  

contractual and legal obligations apart from any diagrams. 
Verizon admits t h a t  t h e  depictions may serve as 
~ i d s ,  but it debunks any notion that they encompass t h e  universe 
of all applicable routing patterns. It knows of ano the r  

63 scenarios, but it prefers t h a t  they not be added to the 
agreement. According to Verizon, this could start a perpetual 
amendment process  that could deprive it of revenues pending t h e  

e x e c u t i o n  of amendments. Ultimately, it f e a r s  t h e  inclusion of 
diagrams in t h e  agreement will produce confusion and 

disagreements. It believes AT&T may attempt to evade payments 
f o r  se rv ices  that do not appear in t h e  diagrams. 

AT&T wants to i nc lude  in the new agreement should be contained 
i n  it to serve as descriptive aids for the types of calls they 
cdi j ress .  

of all possible calling scenarios between AT&T and Verizon. 
They represent only some call flows, m d  as such ,  they a re  n o t  

intended to control for any pricing purposes. 

illustrative 

The Commission finds that t h e  24 call flow diagrams 

The 24 diagrams are n o t  to be considered determinative 

Shared  Transport  Charqes: Direc t  and Tandem Routinq 

AT&T claims Verizon's method of calculating usage 

ckarges f o r  l o c a l  calls routed between end offices is f lz twed.  

This tracfic can either be rocted aireccly o r  through a tandem 

4 -  '- &.I1 flow diagrams show t h e  applicable charges for local and 
intraLATA toll calls. 

r :  _ _  Verizon 
remains 

counters, claiming that a 
between them in Maryland. 

diagran-related dispc:te 
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d i r e c L l y  routed. 
The blended rate Verizon c u r r e n t l y  uses assumes t h a t  

2 0  p e r c e n t  of t h e  calls are routed th rough  a tandem and 
8 0  percent are routed directly. AT&T insists t h a t  all but one 
p e r c e n t  of its calls are directly routed. For its ev idence ,  

AT&T points to monthly carrier access billing service (CABS) 
r eco rds  and to automatic message accounting (AMA) r eco rds .  But, 
Verizon insists t h a t  ATELT h a s  never supplied it any r e p o r t  o r  

study supporting i t s  allegation. To this, ATLT responds t h a t  

t h e  p e r t i n e n t  data i s  r o u t i n e l y  stripped f r o m  t h e  records i t  

receives, and t h a t  the i n f o r m a t i o n  is only a v a i l a b l e  t o  Verizon. 
AT&T believes an annual study would be t h e  best method to 
determine t h e  a c t u a l  amount of direct routed and tandem r o u t e d  

calls. 
According to Verizon, AT&T is seeking unwarranted, 

special treatment. It claims t h a t  the 8 0 / 2 0  composite r a t e  

reflects t h e  engineering principles and switch configurations it 
uses. Moreover, Verizon states that i t  does n o t  have the 
recording c a p a b i l i t y  t o  determine when a particular c a l l  is 
c i r e c t l y  or indirectly routed. F o r  t h i s  reason, it has used a 

weighted average f o r  t h e  unbundled common transport c h a r g e .  It 
also claims the 8 0 / 2 0  composite r a t e  is endorsed by t h e  CLEC 
ccrrnunity and AT&T's t r a f f i c  is routed no differently t h a n  is 
any o t h e r  carrier's traffic, including its own. 

W e  a r e  n o t  pe r suaded  t h a t  the proportion of all 
c a r r i e r s '  l o c a l  calls routed directly and t h rough  a tandem 
swi t ch  is anything other than t h e  8 0  percent direct routed and 

20 percent tandem r o u t e d  for which a study has  been provided t o  

:he Commission. TJor can we presume that L-T&T's  t r a f f i c ,  which 
is h m d l e d  no differently than any o t h e r  c a r r i e r ' s  traffic, is 
Iikely to be routed in azy o t h e r  proportio~s. gntil a c a r r i e r  

1s &le 5 0  prese:nt to the Commission a study demonstrating a new 

2nd differ-ent proporticn cf i c c a l  calls beir,g routed through 
tanden switches, we w i l l  ccr-cinue to rel-y on established results 
c ~ G ~ ~ . + L x ~  E 62 percen t i r IC !  perceilt L-ztic. ~ c c o r d ~ n 5 l y ,  Verizzn's 

- -  
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Shared Transport Charges: 

There is no dispzte between AT&T and  Verizon 
Access and Conversation Minutes-of-Use 

t h a t  

access minutes of u s e  ( W O U )  zpp ly  to the originating switch 
charges f o r  local c a l l s ,  and t h a t  conversation minutes of use  

(CMOU) app ly  to terminating switch charges. The dispute here 
concerns which charge to apply t o  t h e  transport portion of a 
lccal call. 
technclogy does not allow a transport trunk to be s e i z e d  pending  

the set up and completion of a telephone call. 

ATGT insists it is t h e  CMOU, because SS7 signaling 

Verizon points cut t h a t  i t  b i l l s  a l l  CLECs AMOUs f o r  

transport purposes and urges t h a t  AT&T not be permitted to avoid 
this financial obligation. The company insists that it i n c u r s  

costs t h e  entire time an AT&T customer has access to a Verizon 
trunk,-including t he  time t h e  telephone is ringing. 
clzims an originating caller, 
digit goes t h r o u g h ,  seizes i t s  ne twork  t r u n k .  

Verizon 

f rom t h e  time t h e  last dialed 

The current rate is set upon costs t h a t  were 

e x t e n s i v e l y  litigated i n  the First Network Elements Proceeding 
i n  1998. Subsequently, in Case 98-C-1357, we d i r e c t e d  a 
cxriprehensive reexaminatlon of a l l  upbund led  network element 
,rates. The litigation phase of t h a t  proceeding has recently 
concluded, and a recommended decision w a s  issued May 1 6 ,  2001. 

We t r u s t  that AT&T has  considered and addressed this matter in 
thzt proceeding. Thus ,  on t h e  b a s i s  of the limited information 
provided here, we can only conclude that t he  c u r r e R t  use of 
CMOUs to determine the applicable rate is appropriate. 
t h a t  the issue i s  fully jcined in the proceeding coming before 
LS shoxtly, i f  changes a r e  warraEtea  we w i l l  ~,ak:e t r :F-m 

s i r r t u l t a n e c u s l y  with other uzbundled network el~xezt r z t e  

chzR9es. 

Assuming 

r .  - ’  AT&T i s  free t o  pursue t h i s  issue fxrther e i t h e r  informally 
cr th rough the complaint process, if i t  requires more access 
t o  Verizon d a t a .  
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Shared T r a n s p o r t  Charges: 
Non-Conversation Time Additive Factor  

The charges that terminating carriers app ly  to 
originating carriers f o r  completed local aRd intraLATA calls 
include a non-conversation time additive f a c t o r  ( N C T A )  to 
compensate the terminating carrier for the cost of uncompleted 
calls and f o r  the time its network is in u s e  before a 
conversation begins. 
t a r i f f ;  however, AT&T proposes to include a NCTA for its 
originating traffic in the new agreement. 
however, that this is a tariff matter that does n o t  belcng in 
the agreement. 

The NCTA Is fully addressed by Verizon’s 

Verizon insists, 

AT&T claims Verizon’s NCTA is excessive and points to 

daily usage feed records ( D U F  files) for i t s  support. Rather 
than use  a tariffed NCTA that is over five years o l d ,  AT&T urges 
that the figures it presented in this proceeding be adopted. 
The difficulty with this approach, according to Verizon, is that 
AT&T did not provide a traffic study to support its figures, nor 
did it adequately explain how they were derived. 

above with respect to CMOUs and AMOUs. Accordingly, we will 
wait for t h e  parties to fully presen t  t h e  issue for i t s  

resolution in Case 9 8 - C - 1 3 5 7 .  

This issue presents t h e  same circumstances considered 

AT&T’s UNE-Platform Customers: 
Third-party Carriers 

Verizon does not collect either transport or 
termination charges when a third-party carrier terminates local 
calls to an AT&T WE-Platform customer. Instead, it keeps the 
reciprocal compensation it receives from t h e  c a r r i e r  that AT&T 
w u l d  ctherwise be entitled to. 

with respect to m AT&T “E-Platfcrm customer’s local. 

calls that terminate to a chird-party carrier, Verlzon passes 
the carrier’s reciprocal compensation charges, 
ckizrges, to AT&T f o r  it to pay. 

z.nd states t h a t  they  have worked reasonably well. 

and usage 
AT&T accepts these praczices 
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the changes should provide f o r  symmetrical opportunities and 

responsibilities. 
terminating charges 
compensation arrangements with third-party carriers), 
believes it should negotiate reciprocal compensation r a t e s  with 
t h e  third-party c a r r i e r s  for both originating and terminatlng 
traffic purposes. According to AT&T, it requires a means to 

establish equitable reciprocal compensation agreements with 
third-party carriers, and it can only do so if it negotiates f o r  

bo th  types of calls. 

If Verizon begins to apply  transport and 
(and forces  AT&T to establish reciprocal 

AT&T 

AT&T disputes Verizon's assertion t h a t  third-pzrty 
carriers cannot determine whether their incoming c a l l s  originate 
from a Verizon ox an AT&T CWE-Platform customer. AT&T points to 
Texas where it states that s u c h  calls are being distinguished. 
If it is truly impossible to distinguish between them, as 
Verizon claims, AT&T would p r e f e r  that t h e  current arrangements 
be retained without the change Verizon has  proposed. 

According to Verizon, third-party carriers' inability 
to distinguish between an ILEC's customers and a CLEC's UNE- 

Platform c-dstomers is an industry-wlds problem t h a t  is being 
adclressed by t h e  Ordering and Billing Forum to which AT&T 

belongs. Direc t  billings between third-party carriers axd AT&T 
w i l l  ultimately solve this problem. However, in the near term, 
Verizon is only willing to perform a clearinghouse function, if 
the carrier that creates the c o s t s  provides it compensation. 
r e j e c t s  an AT&T proposal f o r  it to either transmit third-party 
czrrier bills t o  AT&T or send them back to a CLEC. 
approach, Verizon states, could subject it to billing and 
collection disputes that would not include AT&T. 

It 

This 

Verizon a l s o  opposes any selective use of a "5111 znd 
:keep" compensation arrangement for P-T&T b T N E - P l a t f o r n  customers. 

According to Verizon, chis arrangement should cr.ly be used when 
t h e  carriers awe entitled to reciprocal compensaticn f r o n  each 
o t h e r .  In this case, Verizon states it should receive 

reciprocal compensaticn for t h e  calls it t e r m n a t e s  ,From E X  S-T&T 

end user; however, it claims AT&T should no t  receive reciprocal 
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I Verizon provides the facilities and incurs t h e  costs. 
In their respective positions on this matter, both 

parties have indicated that ths current practice is working 
satisfactorily. It appears that only more difficulties would 
arise were we to adopt one or the other's changes t o  the 
existing practice. Accordingly, the Commission finds t h a t  t h e  

p r e v a i l i n g  practices shall be maintained in the new agreement. 
P a c k e t  Switchina Rates 

Verizon does not currently provide packet switching. 
The FCC required it to divest i t s  digital subscriber line access 
multiplexer ( D S L F . )  equipment to an affiliate when B e l l  Atlantic 
2nd GTE merged. Given the divestiture of these assets, Verizon 
s t a t e s  t h a t  it has no d u t y  to provide any s u c h  services to AT&T. 
It believes that AT&T should contract directly with t h e  Verizon 
affiliate f o r  i t s  requirements. Only if Verizon w e r e  to 

reacquire the a s s e t s ,  wocrld it recognize an obligation to 
provide  packet switching pursuant to t h e  FCC's rules. 

Consequently, Verizon is opposed to AT&T's proposal 
seeking to b ind  either it, or t h e  affiliate, t o  provide packet 
switching. V e r i z o n  s t a t e s  t h a t  the affiliate would o n l y  be 
obligated if it w e r e  found to be Verizon's successor or assign. 
McYeover, it points o u t  t h a t  t h e  affiliate has n o t  been  a party 

to this proceeding. Iqhi le  Verizon is aware of a court decision 
adverse to i t s  position, it states that it was not a p a r t y  to 
the judicial proceeding, and it remains subject to the FCC 
merger requirements. 

Verizon has  neither interim nor permanent rates for 
packet switching. Were it to provide the service,  Ver i zon  

s t a t e s  that it would have to develop t h e  rates. If Verizon 
becomes legally obligated t o  provide p a c k e t  s w i t c k l n g  service, 
ATLT wants t h e  new aqreement t o  contain an i n t e r i m  -ate t h a t  

WOEM be  trxed-up to t n e  permanent rate. AT&T is willing to 
Lccept a reasonable i : i t e r i m  r-ate to encourage t h e  prompt 
rjrovision of this service. Sowever, it is also interested in 
the eorrect r z t e  bel23 zpplied both prospectively and 

retroactively. With respect to the true-up AT&T has proposed,  
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mandating a true-up, but it believes r a t e  changes should cmly 

app ly  prospectively. 
We find that AT&T's proposals f o r  interim packet 

switching r a t e s ,  and a true-up mechanism, are premature. T h e  

FCC and this Commission (in t h e  DSL Collaborative Proceeding) 
may or may not decide to r e q u i r e  Verizon to o f f e r  packet 

switching on an unbundled network basis. 
such  decision, consideration would be given to interim and 

Coincident with any 

permanent rates, and whether a true-up is needed. T h e r e  is 
nothing to be gained by making any such determination 
advance - 

in 

Carrier Identification Codes 
The f i rs t  agreement required Verizon to provide 

c a r r i e r  identification codes ( C I C s )  and o t h e r  information u s e f u l  
for AT&T to bill other CLECs and interexchange carriers access 

and usage charges. 
information it supplies, but it has been disappointed by 

AT&T p a y s  Verizon for the codes and the 

V e r i z o n ' s  performance, claiming that the company did not 
consistently fulfill i t s  obligations. 
strong incentive to provide adequate CICs (and  billing name and 
address information), AT&T proposes that V e r i z c z  be financially 
uespcnsible for uncollectible charges f o r  as  long as  it lacks 

To provide Verizon a 

correc t  codes and billing information from Verizon. 
In suppor t  of i t s  position, AT&T points to Verizon 

having provided it "9000  Series"  CICs that only Verizon can 
decipher and use for its internal business purposes." 
complains that Verizon provided it CICs before  they were 

zssigned to any carriers, rendering them useless for billing 

AT&T also 

purpcses. F u r t h e r ,  it 9oints to V e r i z c n  having reassigned crcs 
thzt once belonged to carriers b.dt were subsequently used by 
V ~ z i z c n  f o r  its busizess purposes .  

i ncc r rec t  billings on f o u r  occasions and to carriers laying 
b l ~ n e  on AT&T rather t h m  Verizon. 

'' 

This s i t ~ z . t : o n  l ed  to 

According to AT&T, Verizon's website does not identify these 
codes. 
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information when carriers do no t  qualify for codes and f o r  

" 8 0 0 "  calls. In these instances, AT&T believes that Verizon 
s h o u l d  turn to its trunk routing information, or it should 
activate tandem switch and end office capabilities to p r o v i d e  

the necessary billing information.56 
Verizon believes that billing information standards 

should not be detailed in the new agreement. 
that the agreement only commit the parties to implement the 
guidelines adopted by the Ordering and Billing Forum, an 
industry-wide forum that addresses t h e  kinds of problems AT&T 

has laid o u t  h e r e .  Verizon considers AT6cT's proposal to be t o o  

restrictive in comparison to other solutions the industry-wide 
forum is considering.57 Rather t h a n  focus exclusively on C I C s ,  

Verizon r e p o r t s  that O C N s  and pseudo-CICs (the codes ILECs 
devise f o r  entities t h a t  do no qualify for CICs) a re  being 
considered in the industry-wide forum, and they can serve AT&T's 
needs.  

Instead, it urges 

With respeot to AT&T's proposal that Verizon be 
financially responsible for CIC errors, the company contends 
t h e r e  is no v a l i d  basis f o r  shifting AT&T's billing r i s k s  and 

collection costs to i t .  Verizon states that it will provide 
AT&T the best information it has in conformance to industry 
standards, and that no fault should be cast on it for ca r r i e r s  

who have no t  obtained CICs o r  for industry efforts that have yet 
to solve carrier identification 

5 6  AT&T s t a t e s  it is not enough f o r  Verizon to provide a local 
exchange routing guide (LERG) or an operating carrier nunber 
( O C N )  in these instances. The LERG o n l y  indicates where a 
call has  entered Verizon's network and does n o t  show t h e  
carrier that originated it. ATicT also s t a t e s  that Verizon 
does not  always provide correct or u s e f u l  0cT.l~. At a 
minimum, Verizon believes the O C N s  should provide a bLlling 
ncme and address associated with the CIC. 

'Jerizon a l so  points cut thct FCC regulations address *;his 
s u b j e c t  - 

Specifically addressing the fact that originating C I C s  can be 
l o s t  when calls are  switched between tandems, Verizon points 

5 7  
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assigning or approval of C I C s ,  as this is t h e  responsibility of 
the N o r t h  American Numbering Plan Administrator ( N P X P A ) .  While 
it is willing to provide assistance, it believes AT&T should 
have most of the carrier billing information it needs from 
previous transactions, or it can obtain t h e  information from the 
same industry data bases Verizon uses. It sees no need to 
impose a contractual d u t y  on it, particularly g iven  the upcoming 
assignment of OCNs in October 2001 that should eliminate some 
problems with pseudo-CICs.59 

T h e  Commission finds t h a t  the parties should u s e  the 
Ordering and Billing Forum's guidelines f o r  replacing "pseudo" 
C I C s  with OCNs. With respect to t h e  parties' concerns about  

" 9 @ 0 0  Series" CIC codes, invalid crc codes, and "stolen" CIC 
codes, Verizon has a d u t y  to provide carriers CIC codes t h a t  

contain t h e  billing information they need. For this reason, we 
adopt  AT&T's proposal that Verizor! should be billed for any 
uncollectible usage t h a t  is t h e  result of Verizon no t  providing 
AT&T a valid C I C  code. 

3nbzadled N e t w c l r k  Elements Issues 
1. AT&T's Preamble 

Verizon o b j e c t s  to AT&T's preamble for the UNE section 

of the new agreement.  In it, AT&T makes gener-al assertions for 
a l l  UNEs and combinations that Verizon considers to be 
inappropriate. For one ,  Verizon would n o t  make any sweeping 
statements about provisioning, ordering and billing requirements 
that suggest new processes axe  needed.60 For ano the r ,  it would 
n o t  use broad language to anticipate f u t u r e  UNEs, or allow AT&T 

cut t h a t  the Order aEd Billing Forum has  I:roducea a sclation 
to which it subscribes. 

is. O C K s  are the responsibility of the National Zxchage Cazrier 
AssociEtion. 

According to Verizon, t h e  ordering process is better left t3 
the OSS and DSL Collaborative Froceedings. It also believes 
AT&T should submit the same t y p e s  of service orders  and bona 
fide requests that other  CLECs u s e .  
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would Verizon include in the preamble any language that appears 
to conflict with FCC requirements and legal restrictions. In 
this r e g a r d ,  Verizon disputes whethe r  AT&T, and i t s  affiliates, 
can use UNEs and combinations for themselves. 

The Commission finds no essential need f o r  a UNE 

I 

I 

b 

preamble to be included in the new agreement. The UNE portion 
of t h e  agreement will contain d i sc re t e  provisions, and each of 
them-addresses particular types of facilities. We agree with 
Verizon t h a t  its ordering and provisioning process ,  and business 
rules, a r e  being considered in the OSS and DSL collaborative 
pr2ceedings where all carriers’ requirements are being 
addressed. Accordingly, t h e r e  is no need f o r  these matters to 
be covered by a UNE preamble. NGr is there  any need for a 
preamble to discuss the bona fide r e q u e s t  process that is fully 
zcdressed in Verizon‘s tariff and can be used t o  h a n d l e  CLEC 

requests f o r  non-standard service offerings. 

2 .  Loops 

Rather t h a n  include unbundled loop provisions in the 
E.greement, Verizon proposes that its tariff p r o v i s i o n s  be 
incorporated by reference. Verizon s t a t e s  that the tariff 
crccess provides an adequa te  opportunity fer t h e  p ~ : S l i ~  t o  voice 
cor-cerns and a i r  g r i evances .  it also bel ieves  t h e  t a r i f f s  are 
better suited for making changes as circumstances w a r r a n t .  

P.cco.-ding to Verizon, a flexible approach is needed to adjust to 
market growth and competitive developments. 

Verizon disagrees with AT&T’s proposal to r e t a i n  the 
locp definitions and provisions from the first agreement. It 

states t h a t  the old agreement no longer conforms to t h e  tariff 
prc-z is ions  t h a t  apply  to other carriers, and i t s  definitions are 
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Nor does Verizon believe t h a t  the new agreement need 

s p e c i f y  the technical characteristics of the loops it provides. 
It states that t hey  are better left to the tariffs where loop 
characteristics conform to national or industry standards, 
except where Vexizon supplements them for its service a r e a .  

According to t h e  company, its loop chEracteristics should 
n e i t h e r  be modified for each CLEC, nor s h o u l d  AT&T be ab le  to 
define Verizon's technical standards. 

With respect t o  the loop pre-qualification process, 
Verizon proposes that t h i s  matter be left to i t s  tariff and to 
t h e  DSL Collaborative Proceeding where it is being considered. 
Verizon denies AT&T's allegation that it does n o t  provide 
adequate loop information. The company states that it complies 
w i t h  t h e  standards promulgated by the Ordering and Billing Forum 

where, it believes, AT&T should go to request any more 
information. In the collaborative proceeding, Verizon has 
proposed to provide CLECs  electronic access to loop information; 
however, some CLECs  are unwilling to incur any costs f o r  this 
system. Nevertheless, Verizon plans to implement a "change 
manaaement process" in October 2001, and it currently has an 
interim process in place to provide C L E C s  l oop  information. 

Verizon also objects to AT&T's proposal t o  u s e  its own 
loop qualification tools, or employ a third party, t o  conduct 
the loop pre-qualification process. Given t h e  pre-qualification 
service it p r o v i d e s ,  Verizon claims it should not incur any 

additional expenses or have to change i t s  system for the tools 
AT&T or a third party might u s e .  

Finally, Verizon urges that bridge tap lengths remain 
ir t h e  loop length measzrements it provides to C L E C s .  When a 
kridge t a p  is identified by ax autonated l oop  qualification, 

' '  '*;erlzon a l s o  ob jec t s  to AT&T altering the d e f i r , i t i o n  of a 
loczl loop to include "transmission-related fL : r : c t iona l i t y" .  
it sees this as an attempt to avoid the Commission's 
multiplexing order and to obtain unrestricted access to loops 
with multiplexers. 
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information. Verizon may remove br idge  t a p s  from loops, if AT&T 
requests that it do so .  

The Commission finds t h a t  Verizon's t a r i f f  contains 
adequate provisions f o r  CLECs  to access the company's l o o p s ,  

provisions that should apply  to all carriers, including AT&T. 
Additional provisions in the new agreement are not necessary. 
The tariff defines unbundled and other types of loops, and it 
speci-fies their technical characteristics.62 

LOOP pre-qualification matters are being addressed in 
the DSL Collaborative Proceeding (Case 00-C-0127) that began in 
August 1 9 9 9 .  If we were to approve AT&T's proposal to use i t s  

own pre-qualification tools, Verizon would have to modify its 
system that o t h e r  C L E C s  also use, and t h e  company would incur 
added expenses. W e  find t h a t  the prevailing system that has  

been designed f o r  all carriers is adequate. However, to the 
extent that i t  is technically f e a s i b l e  to modify the requisite 

systems to accommodate both kT&T's needs and those of the o t h e r  

CLECs, and if AT&T is willing to pay f o r  the modifications, 
Vexizon should make them. 

Finzlly, the length of a bridge tap on a loop can 
affect its data transmission capability. For this reason, 
V e r i z o n ' s  loop qualificatisn database notes t h e  presence of a 
bridge tap on a subscriber loop .  However, because not all 
bridge tap arrangements interfere with data transmisslons, it is 
the CLEC's responsibility to request and pay for the removal of 
bridge taps. 

3. Diqital Subscriber Line Loops 
AT&T wants digital subscriber line (DSL) loop 

prov i s ions  in the new zgreement. As discussed above, it w a n t s  

tne agreement to capture Verizon's legal obligEticns, r a t h e r  

than having to r e l y  on the company's tariff. It criticizes the 

G 2  In any illstance where the tariff does not contain a l l  t h e  
technical characteristics of a l oop ,  the p i z t i e s  should 
resort to generally accepted national or industry standards 
for the details they  require .  
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h a s  required. AT&T is unwilling to wait for an expected tariff 
proposal from Verizon, t h e  contents of which it does not kncw. 
Were this m a t t e r  t o  be handled-by a tariff, AT&T f e a r s  thzt 
Verizon could unilaterally modify its terms or r e n d e r  

unfsvorable interpretations. AT&T also m6kes four o t h e r  points. 
F i r s t ,  it contends that a qualified loop s h o u l d  not be 

qdalified a second t i m e  f o r  a n o t h e r  carrier providing the same 
type of DSL service. According to V e l - i z o n ,  this m a t t e r  is b e i n g  

a d d r e s s e d  adequately in t h e  DSL C o l l a b o r a t i v e  Proceeding where 

i t  belongs. Verizon agrees t h a t  a second qualification can be 

a ~ , - c i d e d ,  if t h e  loop is pre-qualified f o r  the same t ype  of 
advanced data service. B u t ,  it s t a t e s ,  comparable service w i t h  

different loop characteristics would have to be pre-qualified 
zgain. 

Next,  AT&T s t a t e s  t h a t  Verizon’s operational s u p p o r t  

systems (OSS) f o r  DSL are n o t  addressed in t h e  tariff. The 

provisions it has drafted for t h e  new agreement wocld reflect 
obligations established by t h e  Commission’s J a n u a r y  29, 2001 

order and developments in t h e  DSL Collabcrative Proceeding. 
Third, ATdT criticizes Verizcn‘s mechanized loop  

qdalification system z.nd wants the s y s t e m  enhancements Verizon  

has prcrnised !in t h e  DSL, Collaborati->:e Przceeding)  t’: ~rovide by 
Octcber 2601. It proposes that t h e  new agreement ccntzin 
Verizon’s commitment. AT&T also wants the new agreement t o  

reflect Verizon’s commitment to provide the e x t r a c t  files that 
it c u r r e n t l y  provides on a non-contractual basis.6’ 

Finally, AT&T observes that c o s t l y ,  manual l oop  

qualifications are required when b r i d g e  taps e x i s t  OR loops and 

thzr ‘Jerizon Edds t h e  information i t  obtzins ~ r i  t h i s  manner to 

t k e  compz.Iiy’s OSS systems. Rather than i x c T J 1 -  c l l  ti-? costs of 2 

marL;1zi1 loop q - ; a l i f i ca t ion  t h a t  T Z ~  ben~iir z t h ~ ~  L L  car:-ie,rs, .z-1‘&T 

proposes t h c t  this charge be spi-eac or;.c.ng c ; l i  csrriers. 

_. 
I .  - - 7 ..- - ,,_,race f i l e s  provide lccp data 02 a ?.-:re cexter bacls 

s i m i l 6 . r  to t h e  information availzble thlrotlgh the mechanized 
loop  quelification system. 



here concerning DSL loops are being adequately considered in the 
DSL Collaborative Proceeding for the ber , e f i t  of all C L E C s .  

would be inefficient to decide Lhese matters 
each carrier's interconnection agreement. Moreover, AT&T has 
not raised here any unique claims applicable only to it. 
Accordingly, the new agreement need not contain any such 
provisions pertaining to DSL loops. 
w i l l  be derived in t h e  collaborative proceeding, and they will 
be incorporated in t h e  company's tariff, as they are resolved. 

It 
in t h e  context of 

The applicable requirements 

4 .  Cable P l a t s  acd Related N e t w o r k  Information 
In November 2 0 0 0 ,  AT&T complained to the Commission 

about not having sufficient Eccess to Verizcn c a b l e  plats and 
other network related information. 
nske interconnection decisions and to determine whether it can 
access  unbundled sublocps. By now, AT&T believes Verizon should 
hzve provided it d i r e c t  access to this information OR a trial 
basis, as suggested by the s t a f f  assigned to this matter. 
Hcwever, the parties did not agree to any such trial, 
wzints a provision in the new agreement ensuring its access. 

twice and urges that it remain in the complaint proceeding. 
TdTerizon also claims t h e  access  AT&T seeks is not required by t he  

Ac t ,  nor would it serve a legitimate purpose.64 
opposed to AT&T obtaining such information; 
having unfettered access t o  its files. 
direct access, it prefers that other methods be used to protect 
its proprietary information. 

It uses this information to 

and AT&T 

Verizon o b j e c t s  to AT&T 1itiGating the same matter 

Verizon is not 
it objects to AT&T 

Rather t h a n  provide AT&T 

V e n z o n  also objects to t h e  quick turnaround and 

delivery AT&T wants. In ger,eral, Verizoz needs time to ensure  
+ L.Az.t -t- its proprietary information is protected. Finally, in 

~ 

' "  In response, AT&T s t a t e s  that che FCC's Local Competiticn 
Order recognizes legitimate reqilests f o r  z c c e s s  to network 
ir_formEtion and requi res  that this information be available 
for inspection and copying, sub jec t  to reasonable conditions 
to protec t  proprietary data. 
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r i s e r  information, Verizon states that such access is n c t  

available, because i t s  paper records a r e  sca t te red  widely 

throughout t h e  company. It is willing, however, to locate and 

provide i t s  paper records upon request. Verizon a l s o  n o t e s  t h a t  

i t  has an  electronic list of house and riser assets i t  has 
dives ted  t h a t  i t  is willing to sha re  with AT&T. 

Earlier this yea r ,  AT&T filed an expedited dispute 
resolution request to gain access to c e r t a i n  plant r e l a t e d  

records. staff has been working with t h e  parties to define t h e  

records at issue and to establish a t r i a l  that would promote 
AT&T access to the records under c c n d i t i o n s  that a r e  mutually 
agreeable t o  t h e  parties. Verizon and AT&T a re  s t i l l  

considering t h e  mechanics of a t r i a l .  Accordingly, t h e  

Commission finds that this matter should remain in and be 

resolved by the dispute resolution process. 

5 .  Subloops 
Verizon acknowledges t h a t  the UNE Remand Order and the 

FCC regulations require i t  t o  provide CLECs access  to subloops. 
It has implemented tariff provisions to comply with these 
req-uirem.ents, and it has amended them from time to time. 
Verizon proposes t h a t  the xew agreement inccrporate by referer,ce 

i t s  tariff provisions, and t h a t  subloops n o t  be a d d r e s s e d  in it 
otherwise. 

However, AT&T wants feeder, distributicn, and i n t r a -  
premises subloops (with multiplexing functionality) to be 
addressed in t h e  new agreement. In general, it seeks 

technology-neutral access,  a commercially reasonable and timely 
prccess, and forward-looking T Z L R I C  p r i c e s .  AT&T claims the 

tarlff does not address t h e s e  matters adequate ly  

L E ,  feeder subloops a r e  nowhere discussed in t h e  tzriff, and 

Intra-premises subloops Ere not expressly addressed." 

According to 

AT&T wonders whether che tariff's house and riser cable 
Frovisions ( d i s c u s s e d  below) a re  i n t e n d e d  tG enccmpass intra- 
premises subloops. 

c 5  
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to deliver a v a r i e t y  of services in apartment builaings, 
corporate parks, and on academic campuses. It also wants to 
perform the work needed at the cross-connection blocks, 
seeks to avoid collocation requirements f o r  intra-premises 
subloops. It maintains that the provisions it seeks would help 
AT&T to fully realize the competitive potential of multi-tenant 
environments. 

and it 

In response, Verizon insists that access to intra- 

premises facilities must be had at t h e  terminal box that serves 

as the demarcation point between t h e  carriers‘ 
Verizon also insists that it does not allow representatives of 
other companies unrestricted access to its network to splice 
cab le s  at will. 
address customer service, fraud, labor union, liability, and 
network concerns. 

networks. 

It s t a t e s  t h a t  restrictions are needed to 

AT&T acknowledges that distribution subloops a r e  

addressed in the tariff; however, 
not technology-neutral. 
to two and f o t l r - w i r e  copper pairs, and not to f i b e r  optics or 
o t h e r  technologies Verizon is considering. 
the distribution subloop provisions f o r  mandatinq access at t h e  

outside p l a n t  interconnection cabinet and n o t  permitting 
intercoRnections a t  any other points. 
overly restrictive and objects to the connection and conversion 
charges Verizon would impose. 
at outside plant cabinets are unworkable, because t h e y  lack 
electricity. 

it claims the provisions are 
It states that t h e y  only permit access 

AT&T also criticizes 

It considel-s t h e  tariff 

AT&T states that interconnections 

AT&T a l so  complains that Verizon does not have a 
standard process f o r  taking subloop orders or for provisioning 
t hese  facilities. It believes performance staridards should be 
applied to distribution subloops. 

Verizon denies AT&T’s claim that it should provide 

access tc s u b l m p s  at any technically f e a s i b l e  point. 
t~ it, the UNE Remand Order  modifled any such requirement by 

L-ccording 

estaSlishiEg access at accessible terminals. V e r i z o n  insists 

t h t  only- i t s  cechnicians should access t h e  ter~inal kc>:, 2nd 
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services it provides. 
Verizon states that kT&T's p r o v i s i o n s  for the 

agreement  do n o t  reflect FCC re-quirements.  

Verizon, 
agreement  for every variety of subloop. 
AT&T provisions are overly broad  and ambiguous, 
problems permeate  every s e n t e n c e  AT&T has o f f e r e d .  

t h a t  AT&T obtain subloops p u r s u a n t  t o  t h e  tariff, as other CLECs 
d o ,  Should AT&T r e q u e s t  subloops that d i f f e r  from t h e  tariff, 
Verizcn states it can hand le  such requests using t h e  bona f i d e  

request process specified i n  t h e  t a r i f f .  

According to 

it is not possible to include provisions i n  the new 
It also contends t h e  

and that 
It urges 

The Commission finds that Verizon h a s  complied with 

the F C C ' s  UNE Remand O r d e r  by p r o v i d i n g  suitable tariff 
p r o v i s i o n s  f o r  unbundled subloop e l e m e n t s .  The tariff defines 

f eede r  and intra-premises subloops, 2nd its building and riser 
cable provisions pertain to large apartment buildings. 
respect to kT&T's access to buildings on corporate and academic 
campuses where VerizQn owns t h e  cable, AT&T s h o u l d  submi t  bona 
f i d e  requests f o r  access at these locations. Overall, t h e  new 

agreement s h o u l d  incorporate by reference Verizon's tariff that 
can be modif ied  f rom time t o  time to include additional subloop 
provisions a s  t h e y  a r e  needed.  

With 

6 .  NGDLC Loops 

AT&T wants a provision in the agreement requiring 

TTerizon t o  provide i t  Next Generation Digital Loop Carrier 
(NGDLC) L o G p s  when this technology is deplolred. 

acknowledges that it is exploring NGDLC loops but claims i t  Is 
premature  t o  i n c l u d e  them in the agreement ,  b e c a u s e  i t  has n o t  

5eci2cd whether ?hey ?:zL:?y as a LJ?lZ- 

Yez- izcn insists it has no obligatica tc, furnish NGDLC loops. 

2GDLC locps arrive - 

Verizon 

.kbsext  a final decislcn, 

r ; zco rz lng  - .  t o  V e r i z o n ,  t h e  agreement can be amended if and  when 

AT&T urges  thzt NGDLC loops be addressed now, because 

:hey  E r e  essential for AT&T tc cempete 12 the provision of h i g h  

bandwlath advanced services .  According to AT&T, it does n o t  
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wholesale 
l oops  and provide t h e m  as a Uru'E so it can compete with Verizon's 
d a t a  affiliate. 

It s t a t e s  that Verizon shou ld  unbundle t h e  

Verizon disagrees w i t h  AT&T's claim that NGDLC loops 
must be deemed a UNE. 

outside the Act's requirements. Verizon states t h e r e  is n o  
requirement t h a t  an ILEC build new netxork capabilities to 
unbundle the existing network for competitors. 
that the FCC is considering the matter, 
include NGDLC loops in the new agreement before the FCC and t h e  

courts have r u l e d .  

It insists that this new technology falls 

It points out 
and it is premature to 

Were t h e  Commission to include NGDLC loop provisions 
in t h e  new agreement, Verizon would object to kT&T's proposal as 
n o t  complying with t h e  applicgble requirements. I t  points o u t  

tha: the FCC's rules do n o t  r e q u i r e  ILECs to provide  unbundled 
loops with DSLEJvlS in the remote terminals." Verizon also does 

n o t  consider l i n e  cards to be an element of a NGDLC loop .  

notes that the FCC is considering this issue in the context of 
the collocation of line cards at I L E C  remoce terminals. 
a FCC finding to t h e  contrary, Verizon does not plan to o f f e r  to 

collocate line czrds i n  t h e  terminals. N o r  does Verizon 
consider line splitters to be an element of a NGDLC l o o p .  

supports an industry-+:ide approach to line splitting matters.68 

the inclusion of any NGDLC provisions in t h e  new agreement given 
the current status of this technology a n d  pending its regulatory 
review. Similarly, we d i d  not r e q u i r e  t h e  provision of NGDLC 

It 

Absent 

It 

The Commission finds that it is premature to consider 

' - I '  AT&T acknowledges Verizon's posltion but claims the F C C ' s  
classification of 2 S L U I s  is wrong, because DSLAMs cannot 
perform switching fcr?ct icns  at remote terminals. In azv 
event, k T & T  claim that tf;e FCC's logic shozld not apply to 
NGGLC loop ZrchitectEre. 

Accaraing to AT&T, t h e r e  z r e  no rechr,ica:! impediments t 3  line 
splitting on NGDLC loops. 
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find t h a t  this matter can be b e t t e r  addressed in the DSL 

Collaborative Proceeding if and when Verizon makes these  loops 
available to competitors. 69 

7 .  House and Riser Cables 
AT&T wants provisions in the a g r e m e n t  allowing it 

access to Verizon's house and riser cable facilities so it can 
connect customers in apartment and office buildings. AT&T wants 
to perform t h e  cross-connections itself t o  save costs and to 
effectively serve i t s  customers. In November 2000, AT&T 
complained to t h e  Commission zbout this matter. 
another csrrier sought  to perform cross-connections, 
allowed to do so on a trial basis. 

Since then, 
and it was 

In Janua ry  2001, the Commission requested public 
comments on this matter.'" AT&T submitted commer,ts supporting 
the practice, and Verizon opposed it. Verizon pre fe r s  t h a t  

cross-connection work to be done by company employees. 
opposed to AT&T and Others having unrestricted access to the 
network. 
cilstomer service, will disturb union relations, increase 

telecommunications f r a u d ,  c rea te  corporate liability, and 
d e t r a c t  from t h e  company's ability to sustain the n e t w o r k .  

'i;erizon also believes C L Z C s  may not provide it accGrate reports 
of their activities. 

7 , .  

It is 

It is concerned that such access will a d v e r s e l y  affect 

Nevertheless, Verizon acknowledges that t h e  Commission 
h a s  directed it to file tEriff amendments allowing C L X C s  to 

1 7 0  See, Case 00-C-0127 Disital Subscrlber L i r l e  S e - v ~ c e s ,  
No. 00-12 (issued October 31, 2000); Order Grarlring 
Clarification, Granting Reconsiaexaticn In ?'art and Denying 
Reconsideration in Part, and Adopting Schec.;le (issued 
Zanuary 2 9 ,  2 0 0 1 ) .  

(3p:nl(=r~ 

Zase 00-C-1931, In t h e  Matter of Stzff's FroPosal to Examine 
Lke Issues Concerninq t h e  Cross-Connection of House  and Eiiser 
Cables, Notice Inviting Comments (issued Z a m a r y  29, 2001). 
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concerns will be addressed in t h e  collaborative process  

established f o r  this purpose. Consequently, Verizon u r g e s  that 
this matter be addressed in the-collaborative process and the 
tariff, and n o t  i n  the interconnection agreement. 

AT&T does not want to rely on the  tariff to secu re  its 
access to house and riser cable. 
be memorialized in t h e  intercomection agreement. 
AT&T, the tariff process subjects it to Verizon's 
interpretations and to unexpected modifications of the tariff 
terms. 

It believes its rights should 
According to 

As exp la ined  above, :his matter h a s  been fully 

resolved by our r ecen t  order. A collaborative proceeding, in 
which AT&T is a participant, has been convened to develop 
cooperative billing and operational practices. 
submitted its proposed t a r i f f  revisions that are currently being 
evaluated by S t a f f  and the parties, including AT&T. T h u s ,  the 
Commission f i n d s  that this matter is best resolved by the 
interconnection agreement incorporatlng the Verizon tariff 
provisions by reference, as amended from t i m e  to time. 

Verizon has 

8 .  Dark  F ibe r  

H e r e ,  a s  elsewhere, the parties want t h e  Commission t D  

decide whether Verizon's tariff, or AThT's iztei-connecticn 
agreement, 
particularly dark fiber. 
cc~sistent with t h e  Act, and Verizon's tariffs are flawed. 
Verizon claims che tariff satisfies the UNE Renand Order 

requirements , but  AT&T' s proposal does n o t  - 

s h o u l d  c o n t r o l  access to unused loop capacity, 
AT&T maintains t h a t  its provisions are  

AT&T and Verizon are clearly st odds aboi l t  t h e  LIKE 

Remand Order requirements - Verizon claims AT'ELT seeks a broader 
cffering than it is entitled t G ;  ATGT counters c h a t  Verizon 
x c i z l d  unreasonably restricz access tc uniisea t r a r , spo r t  czpacity. 
-ATiiT believes the Order is r?ot limited to fiber technology. It 
- 
- _  

- Case 00-C-1931, s u p r a ,  Order Granting D i r e c t  Access Crcss- 
Connections to house ana Riser Facilities, S u b j e c t  to 
Conditions (issued June 8 ,  2C01). 
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I 

media--dark f i b e r ,  copper pairs, and coaxial cable. However, 

Verizon insists that n e i t h e r  copper pairs nor coaxial cable are  

s u b j e c t  to t h e  dark  fiber requiyements. 
AT&T seeks access to d a r k  fiber at splice joints 

claiming it is technically feasible f o r  Verizon to provide 
access at this location. However, Verizon s t a t e s  that spliced 
fiber falls outside the UNE Remand Order’s unused loop capacity 
requirements. I t  points out that the Commission has also ruled 
to t h e  same effect.72 In response, AT&T claims that Verizon 
should not limit access to continuous fiber strands. It 
believes it shou ld  have the same access  to t h e  dark fiber as 
Verizon enjoys. 

AT&T defines dark fiber loops to include electronic 
( s u c h  as lightwave repeaters a n d  optical amplifier components 

equipment) and it claims to have access rights to all such  

facilities. B u t  Verizon states that AT&T’s position conflicts 
with t h e  UNE Remand Order (and FCC rules) t h a t  define dark fiber 
transport as facilities without any multiplexing, aggregation, 
or o t h e r  electronics. It points a l s o  to a Commission decislon 
stating that CLECs  mcst provide t h e  necesszry electronics for 
dark fiber. -3 

Verizon insists t h a t  t h e  applicable requirements  ~ n l i r  

prcI-\-ide AT&T access to d a r k  f;ber subloops at the accessible 
terminals in its end office, and it objects to AT&T‘s proposal 
to access dark fiber elsewhere on t h e  subloop. 
Verizon, AT&T‘s proposed cross-connections can degrade t h e  

t r z n s m i s s i o n  quality of the fiber. B u t ,  AT&T claims the Act and 
the UNE Remand Order prcvide it access  to all technically 
teasible points 
zmp’ifier equipment), 2nd t h e y  do not limit cross-coxnections to 
~ E L - S  cermination points. 

According to 

(including points at regenerator or optic21 

Next, AT&T wants to reserve some of Verizon’s darj; 

fiber f o r  its f u t u r e  u s e .  IC states that, if Verizon czn 

- .  
Case 00-C-0127, supra, o r d e r  issGea u’anuary 29, 2001. 

- 7  

-’ Case 0 0 - C - 0 1 2 7 ,  supra ,  Opinion No. 00-12, p .  2 4 ,  n. 3 .  
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observes  that the Act, t h e  UNE Remand Order,  and t h e  FCC‘s 
regulations a l l  mandate non-discriminatory t r ea tmen t .  But, 
rather t h a n  reserve any f i b e r  capacity, AT&T prefers  that 
Verizon upgrade its electronics and increase t h e  bandwidth of 
t h e  existing capacity. According to AT&T, Verizon should only 
r e s e r v e  its capacity i f  it can demonstrate a t h r e a t  to its 
ability to provide service as a carrier of last r e s o r t .  

Verizon insists, hcwever, t h a t  AT&T cannot reserve 
dark fiber pursuant to t h e  UNE Remand Order. Verizon’s tariff 
provides all c a r r i e r s  access to available dark fiber facilities 
on 2 first-come, first-served basis. Verizon insists t h a t  it 

does n o t  reserve any dark f i b e r  f o r  itself. 
AT&T a l s o  p roposes  t h a t  when Verizon installs new or 

additional dark  fiber facilities it should include some f o r  
A T & T ’ s  f u t u r e  requirements. AT&T states it is willing to 
preyzide Verizon timely f o r e c a s t s  of its future requirements. 
However, Verizon claims the applicable law does not require it 
to consider AT&T‘s needs when designing its network and 
expanding its capacity. PAccGrding to Verizon, it is only 
cbligated to provide ATLIT access to spare facilities on the 
existing network .  I t  believes AT&T should construct its own 
fat-lifies or obtain zdditional capacity f r o 7  a t h i r d  p a r t y .  

AT&T also objects to i t s  having t o  submi t  f i b e r  

i n q u i r y  requests to Verizon. It claims t h i s  requirement is 
costly and burdensome, and it provides no assurance that the 
facilities will be made ava i l ab le .  AT&T believes Verizon has 
r eco rds  of i t s  available loop p l a n t  capacity, and t h a t  it does 
n c t  need any field s u r v e y s  to determine w h e t h e r  fiber facilities 
Ere available for CLEC use. 

Verizon is ~pposed t~ redesi2ning i t s  facilities 
r e q u e s t  process for AT&T. It s t a t e s  that, a f t e r  performing a 
lrecord review to determine if t h e  requested Eiber f a c i l i t i e s  are 
~ - ~ - ~ i l z b l e ,  a CLEC hzls t h e  option of v e r i f y i n g  the accuracy of 
::’?e information or determiEing transmission qdality hy 
- 7-a -2-2sLin~ I--7 I a fiber l e y o x t  z-zp o r  f ielci survey  r e spec t ive ly .  
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t h e  availability of dark fiber for i t s  own u s e .  

AT&T also objects to Verizon having up to 30 days to 
turn up dark fiber f o r  CLECs. .At most, AT&T believes Verizon 
needs no more t h a n  20 days to perform the necessary steps. 
According to AT&T, t h e  30-day interval unnecessarily slows its 
efforts to plan and grow its local network. 

Verizon objects to AT&T's proposal calling for it to 
certify that i t s  d a r k  fiber meets industry standards. Verizon 
states that the FCC does n o t  require I L E C s  to improve t h e  

transmission quality of their facilities for a competitor's use. 
It a l s o  points o u t  t h a t  dark fiber does not hcive uniform 
capabilities. Industry standards have changed since fiber w a s  

first installed, and t h e  fiber lines may experier?ce degradation. 
For t h e s e  reasons, Verizon states it cannot guarantee any 
constant quality of t h e  fiber optic facilities, or t h a t  t h e  

fiber will be suitable for any particular purpose. It insists 
t h a t  C L E C s  must upgrade and retrofit dark f i b e r  to meet their 
nee.ds - 

Verizon a l s o  states that it must main:z,in and restore 
t h e  dzmaged d a r k  fiber facilities it owns. This means that it 
may have to splice t h e  fiber cables it provides to AT&T. 

.&ccordingly, it states t h a t  AT&T's access t o  uxused d a r k  fiber 
rust assume t h e  risk of such f u t u r e  splices. It distinguishes 

this maintenance activity from o t h e r  maintenance 
responsibilities t h a t  would prope r ly  belong to AT&?'. 

Finally, Verizon objects to AT&T personnel having 
unrestricted access to i t s  network to splice and t e s t  dark 
fiber. As stated elsewhere, Verizon is concerned about  such  
access having an adverse effect on the n e t w o r k  and i t s  

ixterfering wi th  t h e  company's relaticnshlps k:::h sthers. 
The Commission fincs  hat ATLT and c ~ k e ~  CLECs should 

CELELII access to Verizon's dark fiber faciixies pKirsuant t o  t h e  

tz.lriff provisions thszt hzve been implemented ccnsistent w i t h  the 
recLi:-ements of the UNE Rernand Order. 
-2rilque circurstances thc-t distingyish it fi-orr. c z h e i -  C L Z C s .  

ATLT h,as not  shown any 
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reference the applicable tariff provisions. 

9 .  Line Sp1ittinqT4 
In the pending DSL Collaborative Proceeding, Verizon 

is cooperating with the CLECs to develop shared line access. 
has filed descriptions of line sharing and line splitting, and 
it has prov ided  a schedule for implementing tariff provisions. 
Working groups are developing systems and operational 
requirements;  AT&T and others are participating in this process. 
AT&T wants to establish line splitting provisions in t h e  

interconnection agreement. 
splitting requirements here, Verizon proposes that the 
collaborative process a n d  t h e  company’s tariff set the 
applicable standards. 
the new agreement to the business r u l e s  and the OSS systems 
being devised in the DSL collaboratlve proceeding.” 

It 

Rather than estzblish any line 

Verizon believes it is better to conform 

AT&T, Verizon, and o t h e r  carriers are rolling out line 
splitting in New Y o r k ,  and they are  testing the new provisioning 
p r o c e d u r e s  and interfaces that are needed to deploy it. 
splitting working  group meets on a regular basis to accomplish 
t h i s  work. On May 29, 2001, Verizon filed a proposed tariff 
addressing the terms and conditions for line splitting and a 
reccrring charge for CSS line sharing, 
loop unbundling. 

A line 

line splitting and sub- 
In response to a Commission invitation to 

submit comments, 76 several C L E C s ,  including AT&T, f i l e d  incisive 

L i n e  splitting occurs  when a customer that obtains voice 
service from a CLEC on a UNE-Platform basis also obtains 
high-speed d a t a  service on the same l i n e .  

Were the Commission to address line splitting here, 
has addressed t h e  specific matters t hey  wcilld cc i l t z in ,  
i x l u d i n g  the purchase of UKE-2latform l o o p s ,  
provisioning of splitters ar:d t h e  provisioning :nten,ral, 
splitter lease terms, splitter lccations, operational support 
systems, advanced services, azd t h e  use of authorized 

Verizon  

t h e  

xrenaors. See, Verizon‘s ffzy 25 Arbitration Srief, p p .  1 8 0 -  
193 * 

Case 0 0 - C - 0 1 2 7 ,  s u p r a ,  Notice Inviting Comments (issued 
June 27, 2001). 
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process. T h e  approved ta l r ; f f  shall be incorporated by reference 
i n t o  the new agreement. 

10. Line Sharinq and Resold Voice Services 
AT&T proposes that line sharing be available in 

instances where it resells Verizon's voice s e r v i c e s .  Verizon 
states that this would con t ravene  the FCC's L i n e  Sharing Order.77 
According to Verizon, 
access to t h e  high frequency portion of a copper loop when it 
t h e  voice p r o v i d e r .  

t h e  Order  requires an ILEC to provide 
i s  

Verizon's position is correct, and its definition for 
line sharing is adopted. Moreover, the DSL Collaborative 
Proceeding i s  the proper  proceeding for developing any process 
that would allow CLECs to provide  data over resold lines. 

11. Network Interface Devices 
According t o  Verizon, its tariff adequately addresses 

the use of network iqterface devices, and it proposes t h a t  the 

t a r i f f  provisions be incorporated by reference i n to  the new 

agreement. AT&T is generally opposed to any t a r i f f  p r o v i s i c n s  

being incorporated into t h e  agreement. Fox the reasons stated 
above, t h e  Commission finds that t h e  t a r i f f  should set t h e  terms 
and determine the p r o v i s i o n  of these UKEs. i i e  Rote that t h e  

existing tariff does not contain definitions for the various 
network interface devices, and it should be amended to include 
t h e m  - 

12. Local Switchinq: Latent Features and Exemptions 
Verizon provides AT&T access  to its lclcsl switching as 

reailired by the UNE Remand Orde r  and its tsriff. 
"Lzt the tariff be incorporated by reference ixco E h e  new 

asreement; AT&T proposes its own c~ntract lans- iage.  V e r i z c n  

It proposes 

does n o t  believe t h a t  tariff provisions shculd be at issue 

--, 
' CC Docket  Nos. 9 6 - 9 8  and 98-147, T h i r d  Repcrrt and Order  

Docket No. 58-147, Fourth Report and Order  in CC L o c k e t  
96-98 (issued December 9, 1 9 9 9 ) .  

1X 
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reflect p r o p e r l y  its local switching obligations. 
In particular, Verizon objects to AT&T obtaining any 

latent switch features to which-Verizon does not subscribe and 
for which it is not licensed. Verizon points out t h a t  it would 
incur additional costs were it to obtain and deploy any latent 
features for AT&T. It believes AT&T should bear the development 
and provisioning costs f o r  any latent features it should seek 
t h r o u g h  t h e  bona fide request process. 

In a related matter, the parties have agreed to 
include in the new agreement citations to the legal authorities 
governing unbundled local switching. While they have agreed to 
cite the FCC's Third Report and Order, Verizon objects to AT&T's 
paraphrases of it. Verizon believes they are unnecessary, a n d  

t h e y  could become obsolete or ambiguous were the FCC t o  change 
its rules. 

In particular, t h e  parties differ on a siqnificant 
term in the FCC order, "end u s e r  with four o r  more lines."" 
AT&T wants to narrowsthis exception to unbundled local switching 
by limiting it to t h e  geographic location i n  which a business 
customer takes service. 
business customers no matter where t hey  a r e  located. 

Verizon would a p p l y  the term broad ly  to 

To suppor t  its position, AT&T points to the commitment 
'v'erlzon made i n  t h e  Section 271 proceeding to make unbundled 
local switching available for business customers. According to 
AT&T, any exception should be applied narrowly in order to make 

competitive alternatives more available to the mass market and 

to small business customers. 
In response, Verizon s t a t e s  that it fulfilled its 

Section 271 commitment by inc l i ld ing  UNE-Platform serv ice  in its 
tawiff. It claims t h a t  local switching need n o t  be unbundled 
b:he_re it would not improve competition, as is the case with 

~ 

7 8  This phrase, according to AT&T, permits Verizon to not 
provide unbundled sv:itching on t h e  fo i l r th  and subseqclent 
liries ser-L-ing the same business end user in the largest 
metropolitan statistical areas. 
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populated areas .  
In general, the Commission finds t h a t  Verizon's tariff 

p r o p e r l y  addresses l o c a l  switching requirements, and t h e  tariff 

provisions should be incorporated into t h e  new agreement. With 
respect to any latent switch f e a t u r e s  AT&T m a y  want, it should 
pay for their development, activation, and any associated f ees  

and charges. As to AT&T's proposa l s  to app ly  the unbundling 
r u l e  only to the fourth or greater line (to limit the rule to 
voice grade DS-1 equivalents) and to apply t h e  rule to customer 
locations, some aspects of these disputes are  clear, b u t  o the r s  

are n o t  p rope r ly  joined for us to consider them here. Moreover, 

F,T&T is not t h e  only UNE-Platform provider in N e w  York, and t h e  

issues it raises could impact other providers .  I f  AT&T believes 
Verizon's tariff, as it implements t h e  FCC's f o u r  business line 
r u l e ,  is ambiguous or that: Verizon is miszpplying its tariff, we 
encourage AT&T to f i l e  a petition f o r  a declaratory ruling, and 
we wlll obtain input from o t h e r  CLECs  with an interest in t h e  

matter. O t h e r w i s e ,  we derq AT&T's proposa l  pertaining to t h e  

interconnection agreement. 

1 3 .  Interoffice Facilities and Dedicated Transport 
Verizon provides  CLECs access to unbundled interoffice 

facilities as required by the FCC UNE Rerend  Order  and pursuant 
tG t h e  company's t a r i f f .  It proposes that t h e  tariff (as 

amended from time to time) be incorporated by reference i n t o  the 
new agreement. Verizon claims AT&T's proposal does n o t  reflect 
its obligations groperly,  and it objects to AT&T's definition 
f c r  "dedicated transport. 

AT&T's definition cones from the parties' first 
zgreenent, as interpreted in an alternative dispcte r e so lu t io r ,  

3roce~dlng. According LC) Verizon, AT&T W E S  I r p r o p e r l y  provided 

E ~ : O  LITES for the price of 3ne hy zn interFretation that did n o t  

- 9  X i t h i n  AT&T's definiticn, Ver izon  a l s o  o b l e c t s  to such 
phrases as "interoffice transmission path" and "network 
zsrrgonents" as being uxaef i,~..ed and brozaer L h 6 . n  Lhe FCC s 
definition. ' 
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Remand Order .  It urges that t h e  term from the f i r s t  agreement 
not be used i n  the new agreement. 

The FCC has defined "dedicated transport" as a type  of 
interoffice transmission facility, and as such ,  the term does 

not include a local loop. The facility between a central office 
and an end user is considered a different unbundled network 
element. Verizon insists it has no obligation to provide AT&T 

transport and loop combinations as a single UNE."  It urges  the 
Commission to establish proper rates f o r  each UNE on the basis 
of their respective costs.81 

AT&T prefers t h e  definition t h e  alternative dispute 
resolution process established that includes dedicated 
transmission facilities between customer premises and the AT&T 
point of presence (POP). I t  clearly benefits from being able to 
purchase, as a single UNE, a DS-1 level transmission facility 
from a customer's premises to the P O P .  

AT&T acknowledges that its preferred definition does 

not comport with t he .  FCC definition; however, it states t h a t  t h e  

parties are not bound to u s e  the FCC definition." AT&T claims 
it h a s  relied on the existing definition to implement its 
business plans in New York, and it believes Verizon's position 
h a s  changed a f t e r  it obtained i t s  Section 271 ap2roval. AT&T 
a l s o  states that t h e  prevailing definiLion r e f l e c t s  t h e  type of 
special access arrangements t h a t  were available in New York 
before the Act.s3 

a o  

e i  

E2 

8 3  

According to Verizon, such a combination of two UNEs 
constitutes an expanded extended link (EEL). 

Act ~ 2 5 2  (b), ( c )  ( 2 ) ,  and (d) . Verizon points o u t  that, in 
t h e  W E  Pricing Proceeding, the Commission determined that an 
interoffice facility rims between two central offices. 

AT&T maintains that the FCC definition is descriptive and n o t  
preclusive. According to it, the FCC 6efinition should n o t  
be used to restrict the use of dedicated transport. 

Verizon denies that spec ia l  access  arrangements provide  any 
guidance. It points to differences In UNE configurations, 
billing arrangements, ra tes  and charges as undermining AT&T's 
comparison. 
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f r ee .  According t o  it, Verizon has provided  an incorrecc price 
comparison that compares t h e  costs of a DS-1 circuit with a 
four-wire digital UNE loop. The proper  comparison, it states, 
would compare t h e  costs of a DS-1 dedlcated transport circuit 
between two central offices with the c o s t s  of a DS-1 circuit 
running between a central office and a customer's premises. 
Under this approach, the costs of both circuits are the same. 
Thus, AT&T believes TELRIC rates should apply to the dedicated 
transport it would retain. 

AT&T also urges t h e  Commission to affirm t h e  rate 
application rules from the first agreement that permit it to 
order multiplexing f o r  a dedicated transport rJNE ( o r  an 
unbundled loop UNE) as a single UNE order and not as a UNE 

combination. According to Verizon, multiplexing is a t r a n s p o r t  

functionality not an i n t e r f a c e  UNE. It points out t h a t  the 
t a r i f f  addresses multiplexing i n  the transport section, and t h e  

Commission's Multiplexing Order resolved this matter against 
AT&T. Rather  than perpetuate the results of the f i r s t  

agreement, Verizon urges t h e  Commission to reflect t h e  

Multiplexing Order results into the new agreement. 

H 

V e r i z o n  is correct  t h a t  the standard understsndipg of 
dedicated transport facilities is that t h e y  run hetween 
switching offices. Such facilities typically differ from the 
p l a n t  and technology that is used f o r  the loops to customer 
premises. Moreover, the facilities used to coxnect an AT&T POP 
and a customer's premises generally include both a loop and an 
interoffice facility. T h e  Commission finds that Verizon shou ld  

be allowed to recover t h e  cost  of all t h e  transport and loop 

facilities t h a t  are  used for these connectiocs. Accordingly ,  

Verizon's definition shall be used  for pLrposes of the new 
asreernent. 

14. Limits on Unbundled Access 

Cases 9 8 - C - 0 6 9 0  et al., Combinations of Unbundled Network 
Elements, Order Regarding t h e  Multiplexing Component of t h e  
Expanded Extended L i n k  (issued August 10, 1999). 

$4 
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to -mEs at any technically feasible point on its network. 
However, at this time, Verizon considers collocation to be t h e  

only method available for C L E C s  to access UNEs at its premises. 
Verizon acknowledges that collocation is not required for access 
a t  the customer premises, or when UNE combinations are  ordered, 
It also acknowledges t h a t  a CLEC may request zccess at other 
points on the network by using the bona fide request  process 
that permits it to evaluate t h e  request, t h e  applicable law, and 
t h e  appropriate rates. 

Next, Verizon claims that stand-alone loops that are 
provisioned over integrated digital loop  c a r r i e r  (IDLC) 
facilities cannot be unbundled. It proposes to r e f l e c t  this in 
t h e  new agreement, claiming it is consistent with regulatory 
decisions in other s t a t e s  and t h e  FCC's UNE Remand Order. AT&T 

acknowledges these circumstances and requests to be informed of 
any such  facilities when Verizon provides i t s  firm order 
confirmation. However, Verizon states that it does not know 
when i t  confirms an order  whether any IDLC facilities are  

present. It proposes to notify AT&T within three business days 

of a request, if unbundled facilities are unavailable. 
Finally, t h e  parties agree that Verizon should be 

compezsated when its Ferscnnel make premises visi ts  to AT&T 

customers but do not gain access. Verizon prcposes  t h a t  the 
charge equal t h e  s u m  of i t s  service order and its premises visit 
charges. 

AT&T has  not  addressed the issues presented in t h i s  

section, and it m u s t  be presumed to have no objection to 
Verizon's positions. In Eny event ,  Verizon proposed §11.7 is 
acceptable and adopted. 

15. UNEs Provided For Telecommunications Service  

Verizon insists t h a t  CLECs can only obtain UNEs to 
przvide telecommunications service ana for no o t h e r  purpose. ~t 

prsposes to reflect this i n  t ? e  new agreement; AT&T has proposed 
to e x c l u d e  any such limitcticn. Trerizon mz::tzi;ns that t he  new 
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law, including S 2 5 1 ( c )  (3) of the Act. 
AT&T does not address this issue in its briefs, so it 

is not clear why it proposes tq exclude the limitatian; nor c a n .  
we think of a reason to do so. Access to UNEs is intended f o r  

t h e  provision of telecommunications service, and Verizon may 
reflect t h i s  in the new agreement. 

16. Credits f o r  Missed Appointments 
Verizon charges AT&T a non-recurring fee to recover 

its costs when it converts an analog, two-wire loop  with local 
number portability. Under c e r t a i n  circumstances, Verizon waives 
t h e  charge when an appointment is missed, and the work is 
rescheduled. The parties disagree about  t h e  removal of this 
charge from Verizon's billing system. Verizon s t a t e s  that it 
cannot remove the charge (once a service orde r  is initiated) 
without making significant modifications to i t s  ordering and 
provisioning process. For this reason, Verizon s t a t e s  t h a t  AT&T 

should notify it when a c r e d i t  is owed. According to Verizon, 
it is f a r  less costly for AT&T to provide notification, than for 
-ierizon t o  overhaul its ordering and provisioning system for 
CLECs . 8 5  

AT&T is also concerned about double billings i n  these 
circumstances. Rather  t h a n  request a credit, AT&T insists that 
Verizon should cancel the charges on its own. If necessary, it 
believes t h a t  Verizon should  reprogram its system and undertake 
t h e  measures needed to ensure t h a t  only one charge is assessed. 
AT&T believes it should n o t  be saddled with the expense and 

burden of seeking c r e d i t s  for incorrect billings. 
We accept at face value Verizon's claim that it would 

be very  costly for it to correc t  the current sit-datien. 
Consequently, AT&T must notify Verizon when z credit is due. 

~ ~ ~ _ _ _ _ _ _ _ _ _  

F f  - in this context, Verizon objects to AT&T's u s e  of t h e  term 
"firm order confirmation" fcr  conversions cf analog two-wire 
loops w i t h  l oca l  number portability. According to it, "local 
service request confirmation" is t he  proper  term the industry 
recognizes, and that comports with applicable law. 
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faulty Verizon bills, AT&T s h o u l d  be compensated by Verizon for 
its administrative expenses. 

17. Maintenance of UNEs 
Verizon believes that AT&T should be responsible for 

i n i t i a l  testing and trouble isolation on t h e  UNEs it purchases 
from Verizon. When AT&T accesses UNEs through collocation, 
Verizon states, AT&T should run t h e  t e s t s  and trouble isolation 
f r o m  its collocation cage or s p a c e .  I n  instances where AT&T 

obtains access th rough UtilE-platform arrangements, Verizon also 
s t a t e s  that AT&T should be responsible for performing remote 
testing using appropriate equipment. Verizon complains that 
AT&T's proposed language for UNE maintenance is too broad and  is 
likely t o  produce disputes in the future. Instead of allowing 
complaints to emerge, Verizon urges that its language be 
adopted. 

AT&T reports that t h e  parties are close to agreeing on 
AT&T's responsibility to perform initial t e s t s  and trouble 
isolation work. However, AT&T does not believe that it s h o u l d  

have t h i s  responsibility in situations where it is n o t  possible 
for it to do tests t h a t  only Verizon can perform. 

W e  f i n d  t h a t  AT&T s h o u l d  nct be held respcnsible f o r  

initial testing where i t  is not technically f ezs ib l e  f o r  AT&T to 
perform the t e s t .  The parties are d i rec t ed  to resolve this 
matter by d e f i n i n g  "technically infeasible" and by listing the 
situations where AT&T i s  absolved of this responsibility. 

Combinations 
Verizon proposes that its tariff provide the 

applicable terms and conditions f o r  LZfE corbinations. It states 
that the tariff contains all the combinations r e p i r e d  by law. 
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it will update the tariff accordingly.86 
Verizon objects to AT&T's propcsal to u s e  ho ldove r  

provisions from t h e  first agreement f o r  UNE combinations. 
According t o  Verizon, the p r o v i s i o n s  are obsolete, and they 
define combinations that do not exist and are no longer 
contemplated. It a l s o  criticizes kT&T's language for addressing 
individual UNEs. Because individual UNEs are addressed 
elsewhere, it sees no need f o r  duplicate provisions t h a t  could 
create confusion and conflicts. 

If t h e  Commission were to conclude that the new 
agreement  s h o u l d  address combinations, Verizcn urges t h a t  t h e  

AT&T provisions be substantially truncated." 
AT&T request for combinations that do n o t  currently exist, 
Verizon points out that a recent judicial decision held that 
ILECs do n o t  have an obligation to o f f e r  combinations that do 
n o t  already exist or that are not already combined in the ILEC's 
n e t  work. 

With  r e s p e c t  to a n  

Verizon objects also t o  AT&T's proposal to use  a 
single local service request to order EELS and o t h e r  

combinations. According to Verizon, single o r d e r s  do not 
comport w i t h  the industry's step-by-step provisioning 
practices.Bg I t  states that the existing p r o c e s s  supports on ly  

66 

87  

E €  

6 9  

In addition to t h r e e  standard offerifigs, UNE-Platform, 
expanded extended links (EELS), and extended d e d i c a t e d  trunk 
ports, the tariff provides general  terms, conditions, and 
rates for other possible combinations carriers may request. 

Verizon states that some of t h e  AT&T provisions are 
acceptable (§§3.1.7 and 3 . 1 . 8 ) ,  but most are  confusing or 
unnecessary. For example, § 3 . 4 . 3  is obsolete given the 
parties' decision to adopt Verizoz S 1 7 ,  and 5 3 . 4 . 4  is 
superceded by their agreement to use Verizm S 7 . 3 .  

Iowa Utilities 9d. v. FCC, 219 F. 3d 7 4 4 ,  7 5 9  (8th C i r .  
2 0 0 0 ) .  

Verizon states that the existing ordering system process was 
developed by the Alliance for Telecommunications Industry 
Solutions ( A T I S ) ,  t he  Ordering and Elllixg Forxm ( O E F ) ,  znd 
:he Access Service Ordering Guidelines ( A S O G ) .  It notes t h a t  
these bodies provide an industry consensus, and CLECs are 
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not be permitted to change the service order system and force 
Verizon to incur substantial expense to do so. 

Finally, with respect-to UNE-Platform and E E L S ,  

amendments were made to t h e  first agreement to implement these 

offerings. Verizon claims there  is no need to include the 
amendments in the new agreement, because t h e  tariff suffices f o r  

these purposes. In particular, Verizon points to t h e  Commission 
order that addressed W E  combinations and mandated tariff 
revisions.9o According to Verizon, the approval of the tariff 
effectively closed this matter, and AT&T should not be allowed 
to pursue it here f o r  a second time. 

AT&T has sought to retain obsolete terms for 
combinations and t o  negotiate its own terms f o r  provisioning UNE 

combinations, some of which w e  have determined elsewhere in this 
order to be inappropriate. We find that t h e  t a r i f f  provides for 
standard UNE combinations and for o t h e r  possible combinations. 
Accordingly, 
reference. 

it shou ld  be incorporated i n t o  the new agreement by 

Conversions 
Consistent w i t h  its proposal that the tariff 

pxcvisions for UNEs be incorporated by reference izto t h e  F e w  

asreement, Verizon proposes that the tariff terms for retail and 
special access service conversions to UNEs ( and  combinations) 
also be incorporated into the new agreement. 
t h a t  a FCC rulemaking proceeding is considering special access 
conversions and the use of UNEs to provide exchange access. 

Verizon plans to incorporate the results of the FCC proceeding 
i r , L o  its tariff. 

Verizon points out 

If the CommissiGn were t o  i n c l u d e  conversion 
requirements in the new agreement, Verizcln urges  that AT&T's 
provis ions  be re jec ted ,  because they are  overly broad and so 

familiar with their work and the common ordering processes 
they have established. 

Case 9 8 - C - 0 6 9 0 ,  supra, Order Suspending Tariff Amendments and 
Directing Revisions (issued January  11, 1999). 
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According to Verizon, there  is little need for conversion 
provisions in the agreement, because AT&T w i l l  not convert any 
special access circuits to UNEs-or combinations before  March 
2 0 0 4 .  the p a r t i e s  p l a n  t o  have a b e t t e r  understanding 
of the applicable standards f rom which suitable language can be 
c r a f t e d .  

By then, 

with respect  to t h e  standards f o r  E E L s ,  Verizon 
believes that t hey  are likely to change d u r i n g  the t e r m  of the 
n e w  agreement, and AT&T s h o u l d  not preclude the changes from 
applying to it. Verizon observes that t h e  cu r ren t  standards for 
E E L s  are reflected in t h e  tariff, and it is not necessary to set 
them again in the  new agreement. 

Verizon also claims AT&T's methods and procedures f o r  

conversions are unreasonable. It o b j e c t s  t o  AT&T's proposal t o  

deem its orders complete upon delivery, provid ing  Verizon no 
time to process them. Verizon believes its process f o r  EEL 
conversions properly take i n t o  consideration customer concerns 
about  service continuity, CLEC concerns  about timely billings, 
and the time Verizon needs to make conversions.g1 

In general, AT&T doubts that Verizon, and i t s  tariffs, 
can be relied on to conduct reasonable business practices. It 
believes Verizon's obligations to convert  UNSs should be f u l l y  

detailed in t h e  new agreement. 
Inasmuch as the FCC has  ye t  t o  ac t  on t h e  terms and 

conditions needed for the c o n v e r s i o n  of special access 

facilities to UNEs, it is premature to include any language in 
the agreement concerning t h e  FCC's action. Moreover, we have 

stated applicable terms and conditions f o r  conversions in 
various orders the r e s u l t s  of which are reflected in Verizon's 
tariff. Accordingly, Verizon's proposal is accepted. 

Verizon expects to u s e  ~p to 30 business days for 
conversions, whether they a r e  processed manually or by a 
mechanized process .  Verizon plans to.implement a mechanized 
conversion process i n  the fourth q u a r t e r  of 2001. 
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AT&T proposes a cooperative testing provision to 
permit it to test UNEs (and ancillary functions) at any time of 
the day or week, and at any i n t e r f a c e .  AT&T believes this 
flexibility is needed for smooth operations and f o r  it to 

adequately assess t h e  functionality of Verizon-provided 
equipment. 

Verizon objects, claiming it is under  no obligation to 
provide  AT&T comprehensive testing rights. Verizon is willing 
to provide carriers cooperative testing rights in limited 
circumstances. For example, it has agreed to cooperative 
testing in t h e  DSL provisioning process. But, Verizon is 
opposed to giving AT&T any more rights than can be supported by 
industry forums and collaborative proceedings. 

We are inclined to adopt reasonable cooperative 
testing practices for t h e  benefit of both parties; however, we 

find t h a t  the specific language proposed by AT&T is overly 
broad, and it consequently cannot be adopted. T h e  parties 
should continue to seek to achieve a mutually acceptable 
provision for the new agreement given their agreement in 
principle to t h e  utility of such testing, and t h e  guidance we 
provide here. 

Verizon s h o u l d  cooperate w i t h  AT&T, 2s needed, to 
ensure that the network elements provided to AT&T and 

operational interfaces are  in compliance with either the terms 
of Verizon's tariff or specific requirements of the 
interconnection agreement, or are otherwise functioning 
prope r ly .  AT&T's language specifying access f o r  testing at any 
interface between the t w o  parties goes too far; t h e  parties 
should define the points of access.  Finally, AT&T's proposal at 
511.17.3 pertaining to multiplexers has  nothing to do with 
cocperative testing and shou ld  be removed. 

Collocation 
AT&T urges t h z t  the new agreement contain provisions 

to reduce  i t s  collocation costs and to make the F~OCESS fair and 
reliable. It proposes that AT&T employees have access to 
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accompanied by Verizon’s employees or esco r t ed  by security 
guards .  AT&T claims its proposal is consistent w i t h  the F C C ’ s  

rules, and it should not be chuged for escorts.92 
Verizon believes t h e  new agreement need only 

incorporate by reference the collocation provisions contained in 
its tariff. As to the need for Verizon escorts, the company 
states that this matter was not addressed during t h e  parties’ 
negotiations, and t h e  Commission should therefore dismiss it. 
In any event, Verizon observes that the tariff permits it to use 
escorts whenever a CLEC requires access to areas  outside the 
multiplexing node, when a CLEC accesses a cageless collocation 
arrangement that lacks other security, or on a CLEC‘s first 
visit to a central office. Further, the tariff permits Verizon 
to escort CLECs to their cageless arrangements at any time at no 
charge or delay to t h e  CLEC. 

In buildings where AT&T and Verizon both have 

facilities, AT&T proposes to collocate by running cables from 
its floors to Verizon‘s. Verizon points out t h a t  t h e  FCC had 
precluded this practice and required all C L E C s  to collocate in 
the ILEC‘s central office.93 Verizon also believes AT&T’s 
proposal contravenes t h e  A c t ‘ s  collocation definition, as it 
requires a physical collocation of intercomection equipment at 
t h e  ILEC’s premises,94 It claims PAT&T should n o t  o b t a i n  

competitive advantages t h a t  no other CLECs have. 
Finally, Verizon wants to be able to collocate at AT&T 

facilities. Verizon believes i t  should have the option to have 

a collocation arrangement or share another carrier’s collocation 
facilities. Verizon has requested, but AT&T has  not offered it, 
ccntract ra tes  for collocation space. 

O 2  4 7  C . F . R .  § 51.323(i). 
c -  
- -  CC Docket Nos. 91-141 and 9 2 - 2 2 2 ,  In the Matter of Expanded 

Interconnection with Local Telephone Company Facilities 
Amendment of t h e  Part 6 9  Allocation of General  Support  
Facility Costs, Report and Order and NPRN (issued October 19, 
1 9 9 2 ) .  

9 4  § 2 5 1 ( c )  ( 6 ) .  
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carriers in its central offices for interconnection purposes, 
but not f o r  collocation purposes or t o  access UNEs. With 
respect to intra-building cable. interconnections, AT&T claims it 
should not be saddled with unnecessary costs when it can u s e  
this method. It denies that the arrangement provides it any 

u n f a i r  competitive advantage. 
The Commission finds that the new agreement should 

incorporate by reference Verizon‘s collocation tariff 
provisions. The tariff addresses the use of escorts consistent 
with t h e  FCC rules. K i t h  respect  to the use of intra-building 
cables in buildings where AT&T‘s equipment  is proximate to 
Verizon‘s wire center, we have concluded that it is efficient to 
permit AT&T to interconnect its facilities in this manner. 

Finally, we find that the new agreement need not 
impose any collocation or UNE obligations on AT&T, inasmuch as 
it is a CLEC and not  an ILEC. 

Operational Support System Matters 
AT&T drafted 2 9  provisions for the new agreement 

addressing the pre-ordering, ordering, provisioning, maintenance 
and billing functions. They cover s u c h  matters as service 
address verification at the pre-order stagetg5 electronic 
notification of jeopardy, order completion, ’’ and unscheduled 
maintenance and testing.” It states that Verizon would n o t  

On occasion, AT&T provides Verizon an incorrect service 
address for an end user. AT&T wants to be able to verify 
service address and o t h e r  information at the pre-ordering 
stage. If corrections are not made here,  AT&T may suffer 
order  rejections. 

Not all service orde r s  are  executed as originally planned. 
AT&T seeks electronic notification from Verizon of t a r d y  
installations, so it can manage customers‘ expectations and 
promote customer satisfaction. 

AT&T wants Verizon to notify it electronically when an order 
has been provisioned, so it can initiate billing and not 
guess when t h e  work has been done. 
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agreement to be a voluntary undertaking, AT&T urges t h e  

Commission to include in it everything Verizon may be unwilling 
to do on its own. AT&T states , t ha t  t h e  29 provisions a p p l y  to 

essential operations, and Verizon should not have refused t o  

discuss them.  

In some instances, AT&T claims, Verizon is i t s  single 
source of supply. Were the company t o  change its business 
practices, AT&T could s u f f e r .  To guard against any dire 
consequences, AT&T wants to include a provision in the new 
agreement allowing it to grandfather any OSS features Verizon 
may sunset. AT&T is willing to enter good faith negotiations to 
obtain them on acceptable terms and prl 1 ces - 

AT&T also wants the new agreement to contain a 
contingency plan should Verizon’s OSS cease to function. It 
insists that a disaster recovery plan is needed given the 
essential role that OSS plays. The absence of a p l a n ,  AT&T 

s t a t e s ,  puts its customers in jeopardy and threatens i t s  ability 
to compete. According to Verizon, there is no need for any 
CLEC-specific contingency and disaster recovery plan. Were it 
to devise s u c h  a plan for AT&T, Verizon believes o t h e r  CLECs 
would request such plans at great expense and b u r d e n  to it. 

AT&T also objects to Verizon issuing F i r n  Order  

Confirmations (FOCs) t h a t  do not inform it when t h e  l o c a l  

service work will be performed.  AT&T claims t h i s  r u n s  a f o u l  of 
the C2C guidelines and denies it scheduling information to which 
i:: is entitled. 

For its p a r t ,  Verizon u r g e s  that OSS matters not be 
addressed in t h e  new agreement to the degree or detail that AT&T 

has proposed, and that any OSS requirements be consistent w i t h  

Merger Conditions, applicable law and accepted ~ x i u s ~ r y  

O s  AT&T wants to know as soon as possible of any unscheduled 
maintenance, testing, or monitoring t h a t  mzy a f f e c t  its 
customers. 

- 8 2 -  
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99 the CLECs th rough the change management process. 
In a related matter, AT&T refuses to provide Verizon 

access to its OSS as a condition for obtaining access to 
Verizon's O S S .  AT&T insists that the ILEC's duty to provide 
non-discriminatory access is unconditional, and Verizon s h o u l d  

not overreach t h e  Act.loO AT&T notes that it participates in and 
contributes to industry-wide forums. Thus, it believes t h a t  

Verizon needs no d i r e c t  recourse to it. Nonetheless, Verizon 
s t a t e s  that in the competitive market it can win back customers 
from AT&T, and it should have access to AT&T's OSS to minimize 
delay and to facilitate customer migration. 

While AT&T seeks specific provisions in the new 

agreement to address OSS requirements and seeks to redefine 
FOCs, these matters are  of industry-wide concern. We find no 
benefit in allowing individual CLECs  to negotiate them when they 
have already been addressed in industry-wide proceedings, and no 
new or unique circumstances are present. Furthermore, to the 
extent AT&T, or any other CLEC, may propose changes to pre- 
order, ordering, provisioning, maintenance and billing functions 
that have general application to t h e  industry, such matters 
should be brought directly to t h e  Commission or to pending 
collaborative proceedings. 

AT&T's proposal for a disaster recovery plan in t h e  

new agreement is not accepted. This is not to say that the 
adoption of a contingency plan in the event of a major service 
breakdown does not have merit. It does. The problem, once 
again, is that this is an industry-wide concern, which Verizon 
and all the CLECs should address in orde r  to jointly establish 
interface contingency plans for Verizon-provided OSS.'"  

~~ _____ 

'' The change management process provides documented procedures 
that Verizon and the CLECs use to facilitate their 
communication about OSS changes, new ir-terfaces and t h e  
retirement of old interfaces. 

loo S251(c) ( 3 ) .  

We will require Verizon to draft a disaster recovery plan  and 
submit it to the Commission within 60 days of t h e  date of. 

101 
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functionalities to protect it from Verizon-imposed OSS changes ,  

in effect, this could lock Verizon into practices and procedures  

that may not comport with t h e  &rection and timing of industry 
changes. We find t h i s  unacceptable, and AT&T's proposal is n o t  

adopted. We note that OSS systems changes cannot be made 
precipitously. The change control process provides CLECs ample 
notice of pending changes. We also note that t h e  uniformity of 
Verizon systems is guaranteed for a specific time by a 
settlement reached in a matter that MCI Worldcom, Inc. and AT&T 

brought to the F C C . l a 2  Thus, we believe that AT&T's concerns are 
adequately protected by the procedures  that a r e  in place .  

Finally, with respect to Verizon's request for 
reciprocal access to AT&T's O S S ,  t h e  A c t  c o n t a i n s  no unbundling 
requirement for CLECs, therefore, Verizon's proposal is not  

adopted .  Verizon is not without recourse, however, as this 
matter is currently being considered in the CLEC to CLEC 
Collaborative Proceeding. 

Weekend Number Portina 
AT&T wants to be able to transfer: new customers over 

weekends, and during other off-hours, to satisfy customer 
preferences and to avoid interference K i t h  business custcners' 
operations. It claims that Verizon is unwilling to provide it 
adequate support for off-hour porting. 

Verizon states that it does not provide technical 
support for porting over the weekend. Nor does it install any 
new services for its o m  customers on these days .  It maintains 
skeletal crews to perform necessary repairs; after-hour 
installations axe only scheduled for l a r g e  customers with public 
safety responsibilities, such as hospitals and police stat;cns. 
It is willing to do the same but no more f o r  AT&T. 

this orde r .  Thereafter, comments will be solicited from 
CLECs and a plan will be established. 

"I MCI Worldcom, I n c .  ana AT&T, Corp. v. Bell Atlantic Corp., 
FCC File No. EAD-99-0003. 
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porting, Verizon has committed itself to install, by the close 
of business on each Friday, triggers on the lines AT&T wants to 
p o r t .  Verizon states that t h i s  enables  AT&T to transfer the 
numbers without any further intervention until Monday, at which 
time, Verizon will make t h e  necessary changes to t h e  facilities, 
records and databases. This solution, according to Verizon, 
requires no additional weekend s u p p o r t ,  lets AT&T control its 
porting activities, provides a seamless transition, and permits 
new service installations to occur over the weekend. 

Verizon's offer to provide AT&T and other CLECs  an 
unconditional ten-digit trigger appears to satisfy AT&T's d e s i r e  

for weekend porting activity.'03 This o f f e r  s h o u l d  be formally 
executed in the new agreement. I ( l l  

Audits 
AT&T and Verizon agree that audits of each other's 

books and records may be needed t o  verify the accuracy of their 
b i l l s  to one another, However, they disagree about the use of 
company employees to perform the audits. AT&T believes the 
parties should  be free to select either an outside auditor or 
use their own employees.'05 
public accountants perform audits and that employees be 
precluded from doing so unless the parties can agree otherwise. 
Verizon is concerned about  employee qualifications and potential 
b i a s .  

Verizon pre fe r s  that certified 

AT&T complains that Verizon's proposal could preclude 
According to it, it f rom using the most knowledgeable experts. 

For weekend ports, Verizon would remove the trigger at 
11:59 p . m .  on Monday evening. 

Verizon should cease billing the customer at the time the 
por t  actually takes place;  it should no t  be a function of 
when the trigger is removed by Verizon. 

parties' first agreement, and an audit was performed by its 
employees without any adverse consequences. Also, a 
Sprint/NYNEX interconnection agreement arbitrated by t h e  
Commission contains a similar audit provision. 

I (U  

lo' AT&T points out that its proposal is consistent w i t h  the 
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trained) could make the cost of audits prohibitive. By not 
using in-house auditors, AT&T believes efficiencies would be 
lost, and the audits would be Lengthy and lack continuity. AT&T 

is willing to impress upon i t s  employees their obligations to 
Verizon to avoid the misuse of any confidential information. 
However, Verizon rejected this offer. 

AT&Tfs proposal is adopted. It has provided 
reasonable grounds supporting its position that independent 
auditors should  not be mandated. AT&T has offered to provide 
reasonable assurances to preserve confidential information. If 
necessary, a provision addressing confidentiality may be 
included in the interconnection agreement. 

AT&T Rates Applicable to Verizon 
Verizon believes AT&T shou ld  not charge it any greater 

rates than Verizon charges AT&T. AT&T o b j e c t s ,  observing that 
CLECs have no market power. AT&T believes it should be 
permitted to charge rates consistent with market forces and its 
underlying costs. It claims that a price cap similar to the one 
Verizon has proposed here  was rejected in a case involving 
sprint Communications. 

In response, Verizon points out thzt t h e  standard 
practice in New York has  been to limit C L E C s  to the pr i ces  that 
t h e  ILEC charges, unless the CLEC provides rate or cost 
information demonstrating that higher prices a r e  warranted. 
Absent a rate or cost study, Verizon believes this approach 

should apply to AT&T's prices for t h e  services and facilities 
that Verizon may want to obtain from it. 

We find Verizon's proposal to be reasonable, as it is 
premised on the established practice we employ. Fhser,t a cost 
study and Commission approval of a higher rate, the default 
rates are those contained in Verizon's tEriff. 

Qona Fide  Request Process 
Like many o t h e r  tariff provisions, V€rl=S2 proposes to 

incorporate in t h e  new agreement the bona fide request process 
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the t a r i f f .  The Commission f i n d s  t h a t  the parties need such a 
process to effectively process AT&T’s request for new UNEs. 
Accordingly, Verizon‘s proposal. is adopted. 

CONCLUSION 
Having resolved the issues t h e  parties submitted for 

arbitration, Verizon N e w  York Inc., AT&T Communications of New 
York, I n c . ,  TCG N e w  York, I n c . ,  and  ACC Telecom Corp. are 
expected to execute an interconnection agreement consistent with 
the uncontested results of their negotiations and our 
determinations by no later t h a n  August 3 1 ,  2 0 0 1 .  

The Commission orders:  

1. The issues presented f o r  arbitration by Verizon 
N e w  Yoxk I n c . ,  AT&T Communications of N e w  Y o r k ,  Inc., TCG New 
York,  I n c . ,  and ACC Telecom Corp. are resolved as  decided 
h e r e i n .  

2. This proceeding is continued. 
By the Commission, 

D 

( SIGNED) 
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JANET HF.LND DEIXLER 
Secretary 
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Commissioners PTesent: 

Glen R. Tbomzis, Chairman 
Robert K. Bloorn, V i c c - C h i m a n  
Aaron Wikon,  Jr. 
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I. HISTORY’ OF THE PROCEEDINGS 

i i rerconnect ion agreements 4 t h  Ve-riron. T!x Petition u a s  Sled pursuant to 47 U.S.C 
@52(Sj (lhc Telecomml;nic:ltions Act of 1996 or altzmatcly Td4-96), end the 

C 0 n m isc 1 on‘s Im‘oiemen 1c.11’0 n Orders I and 1 is to  d approximate 1 y twenty-c i g h t s s ues. 

Sr;bszqumrly, t‘m’zon filed .In Ansu’er to ?he ?e:ition. The A n s u c r  listed approxim2teI). 

:wtnt) l -wo unresolved issues. 2 

The macer was, thcreaftcr, 25s iped  to presiding .+dmjnisr=tivc Lz~t’ J u d g t  

(-4LJ) Marlane R. Chestnur actjng as zrbirntor. Pursu2~t TO &,e schedule adoFred at rhc 

prc-arbitration zonferer.ie.conducttd l u c c  6 ,  ZOO 1, bod-, 3 2 ~ 1 ~ 5  submined InlrlaI Offcrs 

3 3  July 5 ,  2001. An arbirre:ion conference was held j u l y  1 I -  12,  200i ,  in Philrdtlphia. 

Ezcb p a c y  prcscntzld ~ C ~ Y I C S S C S  and introduced exh:bits, W # ~ I C ! I  were admirtcd in!o thc 

rccard On July 20,  200 1, t!e p21tic5 sl;br.itred 5 c i r  Fiinzl Ok-ers (Fa hr rea5er ) .  

.‘ccgmpznqin_z S p r ? :  . .  s FO were add:ticnal cxhibits, w h i c h  w e r t  zdci:[cd by ALJ 

C’nesmui. Funher, %-izon, in rcsporrsc 10 thc requzst o f  ALJ C h c s a u t ,  zuppiitd 

rEsponscs IO Sprint Exhibi: 4, a d  an affidai.it, u-.hich r c s p o n d d  to  Sptnt Exnibir 12, 

1-nese supplemen~al cxhrbi:s v w e  admiced in the rtcord.3 

1 

00 



I On A ~ p u s r  28,  2001, rhe Exception: 

5<bsx;Jer. t ly,  o n  ,Ailgust 3 I ,  2901, S y n r  filed 29 

2 s  2 kfonon to S:rikc certain proifcrrd documents. 

of Sprint werc aIso rece~vcd.  

Answer to [he V e s z o n  ?/1otion, 2s  +&*e!; 

0 a  



B y  h e r ;  dated S q x m b e r  IO, 200 J 2nd S e p m t c r  13, 2001, S p n r ~  lodged 

ob;ecrions to Venzon’s rc~rcsen:a t~ons  and z t txhmzn t s  cor.talncd in reply pleadings. 

I 

3 
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rr .  DISCC‘SSIOY 

A. L‘erizon 3 f o t j o n  t o  Supplement  Record  and Due Process Concerns 

1. VZ Posi t ion 

In the Irtrobuction precedlng its exccptiocs to  specific ur.resoivcd issues, 

Vc:izon assem That the presidlag ALJ improperly relied upon representations made by  

Sprint  and  i r . fomzt ion  referenced by Sprint corcening  &e srztus and/or resolution or‘ 

similar issues in a - b i m ~ i o ~  proceedings !n orher jurisiictions to reach her  determinations. 

(L’Z Exc., pp. 2 - 5 ) .  In zdditicln :o argulng that t k t  infomarion provided by Spriri was 

inaccuraTe, Venzon h r t h c r  s w e s  h a t  certzin s ta t tmt3 ts  of Sprinr’s witnesscs &ere 

i . n F r o p s  hearszy, not subject IO C r G S S - C X a n i n 2 n O r l .  (VZ Exc., 7. 2). 

Lferizox cxpfzins rhar it w i s  d u n n z  a?? arbizzition h r a n n g  he!d in .Liarylar.d 

L?Froxinitei)- .  0r.e month. afrcr h e  arbltrztion procccdin:~ bcween itself 2nd Spnnr in 

?cxnsylvzr,ia, :hiit “Sprint’s miss[atemcn:s becane abundan:iy zpFarrnr.” ( V Z  Exc., 

;. 3). L’enzor, cires specific excrmpIrs of certain XLJ Chcsmut recommmdatlons and 

argues t h :  the process used m rcz=iiing cor.cIusions on the ufircsolvcd issues violaled 1:s 

procedural due process rights and did noi comport wi& The “bcst evidence” rule. .4s 

noted, a f t s r  iis independcnr re-diew of  the naturc of  the documcnrs rcfcrcnccd by Spnnr, 

1;cnzon argues that Sprint’s rcfcrrnces were inzccuratc. (VZ Exc., pp. 1-5). 

b 
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2. Sprint .4nswe1- a n d  Sprint  ) lo t ion  

fziled to produce al l  relevant documents ~n S U F P O ~ ~  o f  tFle C t E C ’ s  issves. .%Kc:d:sz ta 

Sprint, rhe obligarion w a s  wit!! V e i z o n  to con2uct discover). in ;he subject arbit;atlon 

proxedlng to obtain additional infc lma; ion  rarhcr rhan aittmpr io submi t  docLtrrrltS 5 i r d  

In the 2;sco~ter)- p rocess  of aaothcr ori-gorng proceeding. S p i n t  Fair.’Ls o ~ t  :hz: Verizon 

was zfforded the opportunity to conduct discover,. o f z l l  esserrlons 2nd issues prezenrzd 

In h i s  arbitraiion p c e e d i n g .  While I’cnzon w s  zware ar h e  outser ofSpn’nr’s claims 

and lacks f ~ c ? ~ a l  experience ;czarding the spccifics of these business rela:ionships, m y  / 
. ’  J 

coccluions regzrding the  documents proffe:ed by L’enron are  b v c d  on speculat~cn. .4s 

such ,  S p i m  maintains tnzt these porrions of  Vm&n’s Exccprlons should be sm’cker, as 

e x z a  recc rd  

5 
Sprint categarxally objccrs to d o c u z ~ n ~  fiicd 2t Tabs S i 6  and 

A :t a c h m c n ts -4 o i Vmkon ’5 E x  t cp t i o R s . 

- . - -  . 
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Similariy, in .4nswer, Sprinr argcs h e  Commission to dmy Venzon's 

Motion m Supp!ment  the Record h r  s e v m l  r2a;ms. Firsr, S p i n  t b e l i e ~ ~ s  that ' V C , - ~ Z C ~  

misrzpressnls h e  basis upon wh!ch e x 2 2  ; c t o ~ d  e v i d c ~ c t  i s  soushr  to be admitted.  

(Sprint .4nj*a:r, jz~ 3 ) .  r'Jirh respzc: to V C . ~ Z O ~ ' S  conkzr ion   hat iht: extra rrzord 

zdrnission is sought  to rebxt  n~lrne.pous oral represen:zrions md posi:ions taken by  the 

CLEC, Sprinr points out h! Veriron fzilcd TO a v a i l  itsclf of rhe discovery process for 

prsducrion and introduction of  h e w  d o w m e n 3 .  Spnnr also disFutes C'erizon Is assefiior, 

That Sprint's arguments **ere orzl argumenfs ar22lr.g ihzt Spnn[ 's  posir;ons urith respec: 

:o other REOCs reiative to Vri 'zon  u'ere sta:ed in SFnnL'j  Petitior., I n i t i d  and F~lr.31 

Offers. (Sprjnr Answer, p. 3). Secordly,  Sprint m a i n t a n s  f h a t  had Venzon adheTed to 

the tstablished procedural scfieddc, Spnnt wocld have had an oppomnjty to rebut and 

5 l i y  rsspond TO Verimn's proposed c r r a  record evidence ar,d Vcrizon's'factuzlly 

inconcct  asserdons.  (S;rrin[ Answer, p- 4). Having waited until thc eleventh hour  to 

p r~sent  extra record clridence. which 'den'zon pupoirs to b t  relevznt to  this Froccedias, 

h ~ z o n  h a  foreclosed a y  nearingful oppomnlry by Sprint ro cross-examine or rebu: 

3. Disposition 

1 

On considmfIon of thc l 'c5zon iUio:icn, 2nd S p i n ~ ' s  Arsu'er thereto, we 

s:zaII grant said Motion ai;d permit t,Lc record to be supplrnmted or,lj. f ~ r  the limited 

y T c s e  o f  taking official notice of the Folicy issues and posit ions taken in those isscc5 

5). Sprint  Spr?nr's Motion k, hneby: dcnicd. 
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x‘cirrat ion proceeding b r t w ~ m  the psfiies (Sprlr,t Lid T ~ e ~ . z o ~  MD). To the extent r2;c 

docZrr,?nt; 2re respoxse: t 3  data requcsts and may nor, 2t th:s lunctxre, be a r’crma!  FA^ I;:‘ 

:he c+;idsnt:zry record in the Mai-ylmd p-oceed:cgs, such dacumens xi11 noi 3, u x d  ;a 

re’s0IL.e contested ijsc:es o l f r x t  here. However, 10 [ne extext  they are documentj or?rred 

by Spr in t  in a proccebing G u i d e  of P e n n s y l w i a ,  Sprint is s s u n e d  to be under [he s a t n s  

obligation of accuracy m d  rrz~hfulness 3s in Pennsylvmia. Thus, Sprint cannor be sa:d :O 

bc ir,k.eren tly prejcdiccd by refenixg 10 s~a iements  m i d e  ur.ccr cirmmsianccs where i t  

h3j  :he same oblisarion to report. A s  noted, o u r  reyicw o f t h e  supplemenral mareria] 

s h ! !  Z C ~  be used for ihe ? L ~ ; ~ O S C  of  adjudi-zting m y  disputed  fzcis ai issue in the 

procecdings in Pennsy lun iz .  Ra:her, we shall take official notice of The d o c i m m t s  far 

t k t  purpose o f  reviewing policy dcta“.nations rclarive t o  substm t i d y  simi1.x Issues 

zbdressed In those junsdicrions 2nd mtemenrs or zdmissions of a p w .  

U’C additioqally note rhar duc  to the extremely 2bSrcvizred procedural 

schedule necssirz:ed by this matter, t3e pmies did not  fi!e Sncfs in this c w c ,  This fzct  

has, from ocr  review of  thc record,  bccn pznly responsible for ;he dissxisfaction 

exp:essea by Vcriron wirh rcgard to rhe ALJ’s icl!mce 33 the  siatemmts and  referrnccs 

of Spnnt .  IJe 20 30: find *:ai thc X J  i m p p c r i y  rr!icd u?on s t z t t x t m t s  of e:Cqer par,y 

in this mzncr, but  drew appropriate :nfcrmccs therehom Sascd sn rhe tcstimony. One o i  

6.5 mos; ci:ed and objectionzhlc re fn tnces  appear; at  thc Recommended Decision, 

page 1 7 ,  wherc AW Cheshut remarked ‘‘1 will d e  Spnnt cct its word h a t  it is not 

rcai i r ing L’vIzon (or V.4DT) 10 p u r c b s e  o r  deploy new facilities ” Thc AL3 ci tes 

p m ’ n c n t  pofiiors of Spmt ’ s  FO, pp. 24-25, which support the r e f e r a c e .  

7 



B. Unresolved Issues 

1. Issue So- 1 -- Terms and  Condi t ions  

a. Positions of the Parties 

- I his issue is whetheT Sprint may zpply its taiffs for hansport and 
I _ ,  

t t n - r n a ~ i o n  and for access IO its f a d i t i t s  for interconnection Qith V c ~ z i n .  

Sprint states the issue as follows: “May V ~ z o n  a r b i t r L ~ l y  cap Spngt’s 

rz ics 2nd charges and prrclcde Spnni  fiom adopting rzntTrd rare5 far ceTain wholesale 

; e ~ ~ c c s  t ha t  E ~ C  higher rhzn Vcnzon’s  charges fGr the same or similar serviccs under il; 

:arl C7’ ’  (Spiin: Pctitron, p -  I C J ,  Sprint FO, p. 6). Spnnt u k c s  rhc posirion that :rs E r e 5  fG: 

\L.ho:esrlc s e n i c e s  providcd t a l  V r n z o n  shouid no1 be cap?ed a t  Vcn-zon’s ra te s ,  b u t  

st;oulb bc govtmcd by its applicable, appro>*cd t m f f s .  (id.) Spnnt argues that TO require 

i t  co provide wholesale scrviccs at Vcizon’s tariffed rates G t h t r  rhan its 0-m rates for the 

same or similar services, wou/d a m m e  that they each hzve the s a n e  costs. F u h b t r ,  

sates  Sprint, this would require that Sprint price its s e n i c c s  ar or below irs m i f f e d  rates. 

SFTXI~ pfirr.zdy relie: 09 Section 1303 of the Public Utiliv Code (“Code”), 66 Pa. C.S. 

3 130jl  :c mzinrtin tnat such a provision wor;i=i be Kxiaw5di. (Sp+nr FO, p .  / ) .  
- \  



Venzqn maintains t h r  The issue involves ht rares m d  charges thzr i t  m*Ljl 

p ~ y  Sprinr f m  access to Sprint’s ficiliries. (VZ FO, p 3 )  Vsnzon emphasizes ::?a, 2s 2r. 

1 x c - r . b e x  local exchaqz c m i m  (TLEC), i t  is E c a p i v c  p2ic:iascr o i sc rv ic r s  from the 

cornpc:sti~*e local e x c b n g c  c a r r i x  (CLEC) and C ~ ~ Z O I  obia:n :!-,e s e c e s  i t  r e q ~ l i e s  :a 

inmconnect uirh t h e  CLEC (Sprint) else-phere Thus, to ensure the rarcs for :hcse 

service5 2re rcasomble, Ve~:.:;/on proposcs l h 2 t  Srir-int’s rates and charges for thc same 

s t ~ ~ c t s ,  faciliries and arrangements h z t  i t  mus: obiain fi-om Sprint should nor be h i s h e r  

rhsn Verizon’s own rare5 for tbc same services, fxil i ; ies,  m d  zrr;mgemenr,-. /l.n 

fxczpt ion IO This principle would occur i f  Spnxt’s :2fts m d  charges for tht: same serv~;cs 

exceed l’cnzon’s Tares and w c h  COS= have Seen ju r t i f icd  w Lad a p r o v c d  by rhe 

zppropn2:e reguiator). zuthoriry.  (VZ FO, p.  4) .  

. .  . 

V e n r o n  burtresses its posi!ior, ti.2; r e ! i z i c e  zr. i:s ( ihc !LEC’s) cost data I S  

warranred with two tcfmenccs. First, Vcriron ares the FCC Local Compeiirior; Order, 

Pzra. 108 5.’ Second, Veiizon argues rhaf our Global ClrGer,’ particulzrly 

Sec:ion 53 59(a) of Appendix D thercio, su?ports the notion 52: 2 CLEC shocld bc 

chargin= the s m e  tariffcd raws for ccfiak WholeszIe s e r i r e s  a5 the ILEC. absenr some 

justi ficzt ion. 

1 

I 

Icc!Pcommur:icaiians k t  ofI396, FCC Dockci No. Ofi-SiS, .r!rs: - Xepor: 2nd Oratr, 
1 I CCC Rcd 25499 (1996).  

znd Order entcrcd S q t m b c r  3 G ,  1999). ( A p p c n c ~  !3, S e c r i m  53.59(a) and ( c ) .  

? 

loiz i  Petlimn C,‘N~l; trk.  et ai., Dockct Yo ?-G@99 1 6 4 ,  ti 21. (@rr.icn 

9 
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Vsrizon, a provizion in .a inierconnection agreement that requires the CLEC to charge Z Q  

more thrn ~ l ' c  ILEC for the ; a r c  0: similar s e w l c e s  is re3sonabIr, fair, and compon,  

L a t ,  Vei-izon zsscr is  C7ar TA-96 provides Spnnr the r m e d y  of scbmirting a 

faward-loohng econom:c ccst s;udj, 13 r e h i  the presumption of "symm'etncal" rates 

betwccn t5.e ILEC and CLEC In the even: Spirit f=arcd rhzt ks costs exceeded h c  

b .  ALJ Recommendat ion 

The ALJ rccomqerded t i e  adop:ion of  Sprint's posirion. The pert;r.cnt 

r z s o n l n g  is rep inred ,  briow: 

. . PITS:, there is no q x s t j o n  t!-!!t is a matter of kw i t  [Spn'nt] 
is obiigatcd by Section 1303 of t he  Public Utility Code, 
66 Pa. C.S.A. !303 ,  ;o c h r g c  irs rariffed ratcs for semc::, 
301 the rates 2zd charges containtd ir! Vt;izon's iafiff - 

IO 



- -  - - -  
1 d 'LZ A#-#- 

Use of  an  inculr,bent's races fcJr mr.sport and tmminarion 
have  bzen accepted by  the *Jar!ous xgulzrory bodies as a 
proxy, not  neccssanly 2 cap. .A CLEC can chocse to  zdogt za 
ILEC's raws,  which Zrc pmumpt ive ly  reasonable, so as to 
ax.oid the necezsiry of presenting a q p r o p r i x e  cost smdy. 
However, this I S  a rcbuttable prsrumptio3 - a ILEC clearly 
has h e  n$t to c k g e  higher r a m  !f Yhey a r e  cost-justified or 
negotiated. Of course, any proposcd or cxisting tariff is 
subject to chal!enge. If  a n  ILEC in h a t  s i ruat~on is unable i o  
s x p p o ~ t  its highr: rates, then presurnzbiy it ulilI ;lot be 
permined io include them in its tar i f f .  

(R.D , pp. 3-21. 

t. Exceptions a n d  Replies 

L'erizox e x c v t e c i  IO The A U ' s  recomrr,end?t:c;! I: r q t a t s  the concern,: 

C X p " x i  i n  iLs Fo but emphaslzcs t 5 c  r c a o n i n g  of the  h f z S S E C h u S C i t s  Department of 

Telecommunications 2nd E n q y  ("Massrtchusetts D.T.E.) 15zt cbsent some compell~ng 

JustiEcation, S p n n t  should no1 be charging more than the incumbent chzrges for thc sarnc 

services when Vcrizon (rhc inwmbcnt )  musi obtain those seriices from Sprinr. 

::?:?;VI 

I 
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d .  Disposirtio n 

Xfier consident ion of thc pozliions of!he pLrties and  ;cvi::w o f  ~ + t  

p ~ t 5 n ~ " r l  citations $om *e LOCO/  Cofit?~ti:i~ii Oudur, oar Glabc! Order, 2nd sr2ls 

corrimission determinations Frovided by the pzrries, w e  find that L'erizcn has  !he bencr 

Dosirion. Therefore, we shall r e V m t  the A L J  and direct the incorporat:an of V c r i z o n ' s  

Froposed languagc on this issue. 

We view the essential quesrion 2s what is the quvltum o f  proof rhat 2 

CLEC shou!d produce t o  OLrticome the rcbu:table prrsunlption that the rzits charged by 

2 3  TLEC for the  same or  siniJar scrviccs should govern, 2nd rhat anorher rate is justif ied.  
Ere  bo not vicu. thc issue as r zqu inng  a CLEC - to charge a rate othir than-its a j f f e d  rate 

in ds;ogaiion of Secrion 1303 of  the Code. ?hc rates to  be chargcd purskant IO a final, 

approved in tcxonnect ion q r e c m m t ,  whcfher :ney 2re Venzon's or Sprint's, will be 

far :he sCr?!icrs would bc a x o r l i n g  YO a re;ula:ory approved p r o c a s  and, thus,  

Ses;ior, 1303 would not be violared." 

r-. . Q C ~ S  established pursuant io stafe, or fcdmal approved tan'ffs. Thus, c i rh t r  ~ t c  ro be used 

The L.ocal Cornperifion Order as we11 2s the Messzcfiusetts decision cited 

prolc'ide for h e  CLEC to submit a forwh-d-looking cost study as ;I mcms of rebutring rhc 

pr~rumprion t h t  the use of symmenical rates for the same or similar s m i c c s  is 

prefcrrzd. Spnnt has not done so in this cast, bui has  merely iclicd upon its Commission- 

a;;proved rar,ffs a~ the basis fclr opposing Verizon's Imguage. Mcrt reliznce on 

z p p r w e d  tmfK f d s  short d r h c  burden that h e  C L X  should m m  where t he  pai i~es  

cznro :  a g c e .  Whertas Verizon citrs oQr G l h i  Grder 2s suzmrt for it; position, wc 

rs:c ha :  r h r  d:sczlssion of TLEC tviffs 12 LIZ =0;11cx: of rhc  Gobd Oraer A ~ p c z d i x  D is 

I 1  

We make the saxe  obsepa:ion in the c v m r  Spnnt would incitdc 2 c o s  
stcdy in the record and rhis Commission wtrc  to  a p p o v c  a rz?t for a scrvice whith is 
ciffcent  from d - e r  parties' filed miff. 

191: 9;-1 12 
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1x::h rhozc ru:es. (See, . rvrfher  Pricrr;? of j ' e r k n  ?~nnsy/vc?ic ,  Jhc 'I C r n b u ~ d / e d  

,f+'s?.q-~rk Elernen/; ..., Docke:r No. R-0000526 1 , el al.  (Order cntercd A u p s t  30, 200 1 ) ) .  

.AL: the state level, tFlis Commir,sion h a s  au:honzed CLECs to c b r g e  x r e s  for non- 

competinve services at or belaw those of rhe ILECs as a mearis o f  protliding t he  C i E C s  

r r l ;  e f  from zdminisrrative burdens associztcd Kith cast justification for said Tales. Tnxs, 

in A?pendix D of h c  Globel Or4erl the  CLEC is relieved of tht obl ipt ion t o  provide 

ex tens i ve  cost su?pon TO justllj l charging rates for services thLt are substanlially similar 

IO rhose noncompetitive s e ~ ~ i c c s  provided by [ h t  LEC whcrc w c h  :xes u e  el or below 

:hose of r h e  LEC. 

h o u g h  not idefitical, poIicy cansidcrztions support Venzon ' s  position. Tlie ~ l ~ t  of :he 

ILEC's rzres for thc same or similar services promotes q m m e t r y ,  avoirk the pctcn:irl foi  

arbitrazc of s w i c e s  or  a m n z m . e n r s ,  and is casily s t z b l i s h e d .  
12  
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proposal IO rie Spnnl's pr ices to i t s  own tariff is u m e c e s s q t  
because Spnnt is zxpecIed, w d  will be r e q u i d ,  10 m2;nfxjn 

accq;ab le  tanffs on file with !he Commizsion. In any  
irJtance where Ere11 &.tlan:ic-Xew Y ork considers Sp""ts 
proposed Tariff's t o  be unwarranted, i t  mzy seek to raise h e  
issu: *&hen the sinfTprovisions arc presmtcd to [he 
Commission for action. 30 chznges trc r,eccssLy to the 
c u ~ c n t  process b y  which Spnnt szbmi-,, I ~ S  tmffj 10 providc 
sei1 d 4 k m ~ i c - X e w  York a reasonab!e o;FocJxiq  ts dd;ess  
Sprint's rates. 

W e  x jec1  Sprint's requesr for isles athe; than Vcnzonls bccausc Spnnt >as 

ric; ;us;zixed its burden of prpofneccssary to ovcfzome the YebuTXkle prrsumplion h a ;  

. h  .:,L > I3EC's rzics ZTE ::wonable and shou!d be c b r g c d  for the szme G r  similar services 

2. 

a. Positions of  the Parties 

oca! zzffic ir! 

15 
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b 

b 

b 

b 
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V e n t o n  states the issue is whether or not ir is obligate6 under law :o 

pravide  to Sprint, a i  wholesaIo rates, vez+cal features on a stmd-alonc buis  = h e x  i t  does 

rho: o f f a -  these fearures to its end user cutornerS indepmdcnr of the  underlying basic 

rcleFhcne service (dial tone). V Z  FO, p.  9) .  Esseni~zl ly ,  Vcnzon’s posinon is 

SFr-.nt r r . 2 ~  pcrcY!,ase vczical services $om Ver;.zon, but i t  must pay Verizon’s re ta i l  

price. Thus, Veriron proposes zn infcrprctar,on of Section 25 l(cj(3)(A) of TA-96 rhat it  

is !‘ne obligation ofthe L2.C to offer at wholesale only those services which the LEC 

ok-~rs  to retail customers on a stand-alone basis. 

b. A L J  Rtco m m end at io n 

ALJ  Chestnut recommended h a t  Spnnt ’s  posi:ion be tdoprcd. She 

biszzreed with Veiizon’s conrmrion That i: bzs no legal obligzaon t o  sell discou;lt~d 

 enid id services 10 Sprint because :: l z e s  201 o f f c  rfioze services a t  rctzrl on a stand- 

alone b a i s .  

b 

Taircf Pa. P.U.C. No. 3, 529. (VZ Fin21 Offcr, p.  9, n.  9). 
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leg?! Fcsicion. (R.D., pp. 8 - 6 )  

ALJ Chesmu: succinctly ccnsidered acd rqec ted  ezch sup7 L L e s s i ~ ' e  h ' m z a n  

objzct ion IO Spnnr'5 position. She found thar Thc cxisrence of  a b - k - 0 n  tariff which 

b ~ n d l e s  vertical features with an underlying dial  :one cocld noi be used 10 zvert  t!!e 

T A-96 rrquiremer,ts for the resale of retail j ev ices  SI 2 urholesale discount. A h ,  ALJ 

C h c s n u r  w a s  convinced rhzit rhe statutory presumpTian thz; LEC resllictlons on resale 2re 

rrircason2Sle was Jot overcome by Venzcn. (R D., pp. 6 - 7 ) .  

. . .  Sprint's compromise posirion, cxphned in iE f ! a l  Offer 
z t  14, z'r,ould bc acccpted. Ve izon  shou!d ~ z k e  these 
vertical s e r c ~ c e s  aLpai!ab!e for rtsale :o Sprint on 2 stand-zlcne 
~ = I S  ( ~ ; t h o u :  d:z! ~ o n ~ )  on en in;cr,m ~ a i s  ~t L+C f u l l  uvhc!e- 
sale discount until such time 2s Vefizon files :be zppzopi-ia;c 
cost studies :hat esublkh Chat a recz!cKlaaon of ihe u.hoicszic 
discount ra tc  IS justi5ed and appro7iatc. Also, the bil!bg 
options availablz to ESPs, cxFressed at p q e  14 u f  Sgnnt's 
FinaI Offer, shoxld be made sva ihble  to Sprint zi ~ ~ 1 1 ,  

. -  

(X.D., p.  7). 

c-  Excepticns and  Replies 

I 
I7 



In its Exceptions, Vc:n’zo;l aFpa-ent!y zozcedes that  vmica l  services zr,d 

diz1 torie are sepzrate services - - “Verizon’s Fosirion has b e m  and continues TO bc 

zmsIsrent lvih applicable law - Spnnt m a y  purchwe verCicd s t v i c e s  fiom Venzon, 3u; 

:r E x s t  pay the Verizon retail price.” (VZ Exc., 7 .  38) .  

Verizon argues that TA-95 requires i r  IO offer to  CLECs a i  wholcselc rkose 

scrviccs which i: offers at retail. Thus, becaasc Verizon only provides vertical scrviccs in 

zGnjuriction with Venzon basic dial mne scTvictp, IT should not, m d e r   his reasoning, be 

:equired to provide verriczl sen.ices a t  the applicajlt wholcszle &count. VCmzon points 

cc: h a t  the jurisdictions ofiKeriuc:q 2nd 9flssachusens hrve rejected S p r h ’ s  poshon .  

(L‘Z Exc..  2 38). 

Wlerher  other GXI-~~TS 2re doing i r  Liroviding a wholesale 
discount to vertical sewices] is not the standard. 3 e  
standard co be appiied is whelher Lfeerl‘zOu oflers the service Q[ 

rerail on a sfanb-o!one baJi3. Despite t$t obvious legal T C S ~  
set fort!! In $ 2 S l ( c ) ( 4 ) ( ~ ) ,  the ALJ limited hcr i n q u i ~  i o  
ash.r.g Sprint’s w;.iatss whetLler camcrs elseulhcrc, d d  whzr 
sp5x was Z S k I ? ~ .  

I 
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Also, Sprinl notcs that there x c  no technic21 Impediments io fit resale of 

t.eracal features wi:hout  he dial lone, and the record demonsmtes that vertical feawres 

a r e  offered at retail to end-uscs.  Thus, pursuant to the FCC Loca/  Competirion Order, 

Para. 951, i f  a service is sold to end-users, i t  is a r e t i 1  service. (R,Exc., p .  23). S p i n t  

hr ther  FoiRls out Ihar The FCC: has explicitly he!d rhat vertical switching features should 

be mzde avaiIable to competi tm rhrough t ! e  resale provisions of S c c ~ o n  251(c)(4) of  

TA-96. (Spin1 R.Exc., p. 23). 

Finally, Sprint emphasizes I ~ Z I  the non-Penr,syIvznia proceedings w h c h  

:cJcc:ed a similar position should not be binding upon our dem-rninatlon hcrc and that 

(::II rrgzrd to The zppliczblt: v~*holo,szlc discount, V e ~ i o n  would inz?propcrtel)’ shift the 

5Erdcn of  going forward to it i ~ s  h e  CLEC, whcn suc:? b d e r !  should !IC l / e i z o n ’ s .  

( S p i n 1  R.Exc., ?p- 24-25). 

d.  0 ispositio n 
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(i) The LEC Duty  t o  Provide fo r  the  Resale of Rerail Seriiices 

Whether other camers  are doing i t  is not the s r z y k d .  The 
slondard io be cppiied is whether Ten’zon ofers the service oi 
rela:’! on a srand-alone busis. Dcspite the obvious legd tcsi  
sei forth in 9 25 1 ( c ) j 4 ) ( r i ) ,  the ALI limited Ixr  inqu i ry  io 
asking Sprint’s -xitness whether camers  elsewhtre did %*hat 
S p i n 1  v/a asking 

(VZ E x c ,  p .  39). (Emphrsis Verizon). 

Whik Verizon zrgxs that t!e srandud should be 4”- a :em1 service is 
. .  ?rov,;ed on 2 stand-z!ane’b‘asis, the zppiicablc l m g u g e  o i T A - 9 6  re.& as follcws: 

( c )  
c z n ‘  e r s 

Adition31 obligzrions of mcumbent l o d  Exchange 

In  2bdi:ion f o  :i-,e duties conizined in wbsect ior ,  (5) 0F5:s 
sec;ron, each incunbm,t  loczl exchange c x r i e r  b s  the 
To 1 2 o urin g dlcl ti e s : 

(4) Resale 

The duty - 

b 

20 
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such telecomn1inications sent ice, Pvxcepr that a SIatc commis- 
sion may,  consisten1 with regu!mons prescnbed by rhc 
Commission ur?.dzr this sectioz, prohibir 2 rrseller that obtains 
a t  wholesale rates a ~elccorhmunicz~ions service [hat is avail- 
2blc at retzij only io a category of s u b s m b e x  fioin offm.ng 
sgch  service to a d i f f e m t  cztegory of  subsmbers .  

(47  U.S C. $25 l(c)(4)(A)(6). 

Thus, Vm-izon’s position wouid implicitly modify th: langurge ofT.4-95 to 

ir,c[c!dc t h e  additional requirrmcnt That 2 tclecornmurications st lvice be proIrided 2t x t a : l  

and on a stand-alone basis in ordcr 70 q u a l i b  fur the wholesale discount. This is an 

inz?pro?ria:e s;aturory construction in which Veczon invites this Commission IO engage 

The t e m ,  “at re:ail,” has beer1 extcnsivcly discussed by the FCC in The conrext of h e  

resrle of DSL services. (See De.&ymen! of Wreiine Services OJCerixg Advanced 

Telxommur,icafions CapcbiIiV, 24 FCC Rcd 19,237, P2ra. 17 (Rt l .  November 9 ,  ! 9991, 

wccfed by ASCENT). However, the FCC has kterprcted the t e r m  “ai retail” ro mean a 

szle to a3  ultimate conscmck, r h a t b y  zp?tying Section 251 (c)(“) to services targ:ted ?o 

trnd-ujer sdxc:iSm. ( Id . )  VsrjczI  services are,  i n  fict, s en iccs  Targsrd :cwzrd a b -  

’Ajer subscribers and w e  see no basis on which TO suppon a differmi sta;iltory 

l3eyor.d the question of h e  proper iRtqre ta t ion  of  TA-96’s definition o f a  

s c v i c e  Erovided “at retail” a n d  thc LEC’s resale obligation, is the fact that Venzon 

D 
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feanres wirh dial tone, whether ir Se the resul? a f h i z o n ’ s  hjstonwl monopoly cor.Ycl 

o*’cr basic services (diai tonc) OT zi a result ofrc-;._llarory fiat, is no1 sufficient to 

c x r c c r x  h e  rzquirerncnts 0 tT~4-36  T h e  r equf renez t s  of TA-96 :c!atlvc IO thc rcsale 

D F a  reciiil sswlce  are  clear and  uriambiguous. Therefore, we  find an intevreuIicn a: i);e 

rzsale duty which interpretailon is based on insenmg 2n 2dditiopaI cntm’on fhat thc 

s e m c e  be provided on a sand-aionc bzzis to lack viabliity. Venzon’s vmlcal f c m r e s  

zrc mtrketrd 10 md-usms scpararrly fiom d i d  tone, carry a separate addiUona1 charge, 

and 2rc subjecr to a sem’ce order charge. (Sprint  Pctibon, p. 17). Also, vert;cal fearurcs 

zrc cot limited to  cuslomers tiwed on :!e type o f  customer or by a requirement h a t  the 

rusiomer m u t  firzt procure 2 did ione. ( Id . ,  n. 20) Eased on t h e  foregoing, w e  csr?clude 

that wytical features m d  s tn i ccs  are s e v ~ c t s  prowded 21 retail, 

We further  observe ihat Venzon’s ~ n r c r p r ~ a u o n  of  the resale rcquirL-ents 

s:I T,%-96 would, essentially, x e z t c  an exclusion Lton thc LEC’s obligations bascd on  !be 

InoFTonuniry of whcther’a scrv ic t  is bundled or soid on a stuld-alone basis. The wmt 

x’erizon relies on the f a x  thz :  verticzl scrvices arc offcrcd by the LEC solely in 

ccripnciion wit!! diai  lone“ c ~ . ? i o t ,  in our ~ p l r u ~ n ,  jumfy a s f m t o q ’  intcrprctation 
. - , -  a: a i ~ . ?  i g ~ o 1 - 2 ~  clear aEd unzy:b:polrs directior. rezzrdir?% resz!t obirgations. Ve3zon 

i tsci l  o f k s  packages of cozbincd  basic :eIEphonc s e ~ ~ c e s  and vcfiieal servicts. Shw!ci 

S p n t  desire t o  Turchase a combined pzckagc o f  s c r v i c e s  zt a wholcsalc rac for resale, it 

may do so However, if Spnnt wants ID purchase Vckzon’s individual vertical senices 

for resale, Vtnzon would rtqiiire that Sprint purchase hem zt t a r i z c d  rctzil rates. This IS 

i z c m s i s t m t  with the inter.t of TA-96 13 light of ihe fac: rhzt it  s ~ m i e s  *e p:ovisicm of 

22 



( i i )  R.esolutjon o f  tbc i s sue  by orher  jurisdictions 

V e ~ z o n  relics iipon decisions in Kcntucky and Massachxerrs, which 

rejected Sprint’s =gummu, as support for rejecting Sprint’s position as a maner of 

p l ~ y  here .  (See V t  Exc., p. 38, n .  112). W e  SISO tzlcc official notice of the recmt  

arbitrztion order entered by die P i  ?SC. ( A T & i / U N Y  Arbx’rramn, s~cpra . ) .  

In The Kentucky proccccbng, In the Murter uf Peririotr ofSpn’nr 

Communicaiions CO., L. P. for Arbifration wiik BellSouih Telecommunicniions, I n c .  

Pursuml  (G Secfion 152(b) oyrhe Telecommunicaiions Act of1996, Case Xo. 2000-480, 

(June 13, 200 1) (Kerriudy Atbrfration Order), thc pcrtkmt discussion concerning the 

rcsale of vcriic21 scrvices-i3 mprintea below: 

A -  7 
avzik51e far rcs t ic  or: 2 st imd-alone buis’? (Issue 2) 

Should EcllSouth make itr custom calling feamres 

Sprint asks v h r  i t  bc 3cmit:ed to aucfizse 3ellSouLh’s 
c u i o m  calling services, c3r vertical services, O A  a “ s t a ~ d -  
alone” r e a l e  bmis a1 the appiicablc whoicsale discount, 
without also purchasing the basic loczl service for rcsaic. The 
panics agree That my BcIlSou~$ obligation in this regard 
arises under 47 U.S.C. $25 1 (c)(4), which requires BellSouth 
to “offcr for rtsslc ri whcllcsalc onIy rates any ttltcomrr.uni- 
cations service thai iqe czm-cr p v i d c s  at rtt2il to  subscnbcrs 
who are nor TclecommunicEtions carriers.” Since BdISourh 
does not provide cuszom ct!Iing fcatlires io ad-uscrs :hat do 
not mke 3cl lSo1~~5 
service nted nor be 

- 
Sprint witness B u n  

21 this point in dme, bur that  such 
offeicg cal!ed Unified Comnunic31ions. (Tr., pp- 232-23 5 ) .  

23 2B2293.. I 
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basis. To sup?ott its contention thzr the tar!ff resbc:ion is not  
an unreasonable restriction upon res2!e in violatim o f  
47 W.S.C. $25 I { c ) ( ~ ) ,  BellSouth zsserts That the local compe- 
rition order doe; ROI requxe  whoiesrle offerings of my 
s m i c e  thar the incumbent local exchmge carrier ("ILEC") 
does not offer to  retail customen and does no t  impose on a n  
ILEC the obligaion IO desegrtgzte a retai1 serulce into mor: 
discreer services.' Thus, Bell South contcnds that applicable 
Iaw me-rely requires That any retail services offered to end-use 
customers be made available for resale. 2 

I IH rhe M m e r  of Impiementciion of rhe Local 
Comperilion Prnisions in rhe Telecommunications Act a/ 
1996, First Report and Order, CC Docket Nos. 96-98,95-185, 
FCC NO. 96-325 ( A u ~ u s ~  8, 1996) ( L o c ~ !  ComTerirlon Order) a t  
ParagraDbs 872 and  877.  

f Id. at Pxragraph 977. 

Spn'nt, on the other hand, declares that in the Loccf Comperi- 
lion Order the FCC held that resafe r e h c i i o n s  are prtsump- 
tivcIy unreasonable, cvcn if those r:stna-ivc conditions 
appe2r in the ~ E C ' S  t a r i f i ?  Spnnt t s s e a  that BellSouh's 
condiiion for t he  purcbase o f  the venicai scrviccs, Le. thc 
purchase of t h e  local line ficin SellSouth, is thercfore 
unreasonable. 

The Cdmmission finds that BellSourh's m i f f  reshicrion on 
&e resale of vertical smices  as appiicd to CLECs should 
stand. Vcrtlcal services are a subsct of offm-ngs that involve 
lint-side sepice that should not be available at a wholesale 
discount to CLECs on a sznd- t lonc  basis. 

(Xenrucky Arbifmiion Order, slip. op. FD- 2-4). 



Ver?'zon is required under the A c t  to rcscII its retail :cle- 
communications services to CLECs a t  the wholesalc discount. 
47 U.S.C. $25 I (c) (4) (A) .  Verizon does providc C u t o m  
Calling Feahrcs on a stand-zIonc b v i s  IO its r e h l  customers, 
but such servicus are offcrcd only in conjunction w i t h  its 
basic exchange sewice. See D.T.E- MA No. 10. The 
D r p a m e n t  notes that, based on the informition provided 'IO 
3s by *he P b e s  on this issue, Veriron's refusal to offer 
vertical feztures on a stand-alone basis ro Sprint at The 
wholesale h s c c u n t  docs not vioIaie rhe .4ct or  the FCC's 
L O C ~  Compe1iiiol.I rules. Therefox, we find that Verizon is 
nor: requircd t o  offm wrtical featurts at the wholesale 
discount raw, oil a stmd-alone basis. 

In the AT&j/T"Arbitra:iorr, rhe issue addressed by the NY PSC was, 

2 ~ ~ 2 i 2 ,  s u h a m i a l l y  similzr to that presented by h e  instmi c a r .  That is, whethcr thc 

foliowing vertical s m i c c s  from Verizon by, c u s t o n  calling, call forwarhng, 2nd call 

*&zi::ag, .x"g ohers,  could be acquiTed on a s;azd-aIone b z i s  z t  rhc zpplicablc 

.*holesale discount and be resold. Vcrizon YY's position, sixi lar  to thzt l i c e  in 

P e n n s y b a n i a ,  is thzt venical services must be purchved  in conjcnction with dial i o x  

seruice. (See AT&T/UNY Arbitration, slip OF)., ?pa 20-21). 012 considcrarion of :he 

issuc, thc NY f SC dcclincd to dircci rhc rcsalc of ven icd  services on a s m d - a l o n t  basis. 

T h e  SY PSC wzs not convirced that it was teckqlczlly feasible for ihc TLEC (Vei-izon 

YY) 19 provibc such services on a stand-alcne bz, is .  kiso, the 8.Iy PSC no:ed 1h2r a 

CLEC (in this ELSE AT&T) using Vtizon's L?i5-platfom o f f e n g ,  which uscs 
. .  

cnzcz's underlying voice p o q  cocid obtzir, mos; vcrriczl Z C r b l c C S  (G-IL~ rhc =xc~p t ion  

s f ~ ' o : c c  K I E ~ ! )  on en unbundled ncwork c i m . c n ~  bzsis. Tne pcn:nmt rcascning of the 

Y! ?SC is sc: forth, below: 
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It  is not at all dear  that it is t c c h i s d l y  f e s ib l e  for ILECs to 
offer a l l  verdcal features on a stand-alone basis, Indeed, t h e  
more papular features sucfi-as call waitirg and call 
forwarding u e  technically teihered to the undwiying ILEC 
voice port- W e  will not r e q u ~ r z  that vcrticaI featcres be maSe 
wailable on a stand-alone basis. H o w e v c ,  CLECs using 
Ve-rizon's WE-Platform off&ng (which uses Ven'zon ) s  
underlying voice port) can obtain most vcnlical featurcs on an 
unbundled network element basis, but they cannot o b t i n  
voicc mail on such a basis. This is bccaue thc FCC 
considers voice mail to be an enhanced service and &d not 
require that ir: be unbundled. We, on the other hand, continue 
to r e g l a t e  voice mail, and it is zvailable for resale at  ;hc 
wholesale discount. We see no reason why voice m ~ l )  or m y  
other veTticd fcrrures of a CLEC's choosing, should nor be  
available for re,rale, at the Wholesale discount, z!ong with 
Verizon's voice UNT-Plarform offering. 

In &e record bcfort the luy PSC in thc AT& TW2.Q' Arbitrcfion, qucsrions 

of ;echnicaI feaibility werc rrbfcrcnced and apparently involved in the dellbcrau'on of the 

:SSLIC. Further, lhat decision zlm zppczrs groundcd in t l le vicw Lhar an aJtcmative to 

obtalninz m n i c a 1  features (with L ~ C  c x c q t i o n  of voice mail) on an unbundfed nctwork 

demeni basis possible for ?he CLEC. 

Thus, in the jurisdictions of  Kmrucky and Massachmzts,  the s m e  

commissions appexed  to haLpe rejected the resale of vertical s & c s  bascd OR rhc view 

h i  s x h  rejection was a pemissible r p d c t i o n  on rcsalc or did not violate 

Sec:ion 252(c)(4) of TA-96. In Ncw York, the concern appeared grounded in 

t c zz 1; dcrat i GT; s o f tc c:m i Cal fees i bi] i ty - 
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Therefore, we must look 'IO die reasonableness o f  this restriction cn rht resde  ofver ; ica l  

semices. 

The FCC concludcd in tFle Local Compciiriol; First REpGri and OrC2,- that 

reszle restnctions arc presumed to be unreasonzble unless the LEC proves TO rhe s ~ ~ e  

commission t b t  the restricticn is reasonable and non-discriminziory. A S  an exzrnple, 11 

ws noted that I f  an ILEC makes a service available only to a speqfic category of rem1 

subscnbers, however, a s a t e  commission may prohibit a cam'er t!at obtains rhe service 

pur:uant ro Section 25 1 (c)(4){.4) 5 0 m  oficnnp .Lhc service to a d~ffermr category of 

subsc+bers. Aicd, I f  a sta!e creates such a !irita*Cion, it must bc Cone cmsisrrnc wi:h 

rrquirements established by t h e  FCC. (See h t h  Motrer ofApplication of Verizan $eLy 

Yurk Iric., Verizon Long DiIlance, Verizoii Enrerprise Xolufions, Yenzon Globci 

il'errvorks Inc., and Vwizon Selecr Services IIIC., fur Authoriraiiorl io  Provide In-Region, 

1 ~ [ e r L A T 4  Servicer in C~nmcficrrr CC Docket No. 01-100 (July 20, 2001 Released; 

Adoptcd July 20, 2001) (Comiecticut Seciion 271 Cue) ciring I I FCC iicd ai 15966, 

Parz.  939; 47 C.F.lL $51.6!3(bj). 

In rtre Conneciictri Secfion 271 Czre, rhc FCC fkher considered the 

:ozo:zbIeness o f  restnctions on rcsalc in the c o z ~ x t  cfT+'er,:cn "Y's failure :o p c m i t  

!f.c resale of DigiuI Subscriber Line (DSL) where thc ILEC no longer 3rovided rhe 

c d e r l y i n g  voice sertice. The FCC concluded: 

32. 
cogducr ruled uIau.fu1 by the court - thc usc of aii effiiiate to 
avoid section 25 1 (c )  rcsaIe obligations. The AJC€;VT 
dccision madc ciea- ihat Ven'zon's r c s d e  obligations c x t m d  
13 V m I ,  whethcr ir c o n b c e s  10 exist as a s ~ p e r , ~  ec=ltj, or  
s;.hetFler it is in:cp:ed i x o  \.'+ton. aiid reS2rdlcz;s o f t h e  
way Verkon s r ~ ~ a x c s  VADI'S access ro ~ h r  high f k q u c r q  
 on o f h  loop. Accar&nzly, wc conchdc  thai :> the 
extcnt Verizon's a 3 m p t  to juiia 2 rts;=lrCC;1 on rcsaie of 
L)SL t u n s  OE ?he cxistm.ce ofVADI as 2 stparart coToratc 

Second, Verizon's argummt rcstz 011 p:cciscIy rhc 
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entity (or even a sqaratc  division), i~ is not consistcnr w i b  
rhe ASCENT decision. We d s o  exphasize chat Venzon‘s 
policy of limiting resale of DSL s d c r s  to siruailons wAne 
Verizon is h e  voice providir severely hinders &e abilirj. o f  

other canie-rs t g  compete. Specifically, Verizon’s policy 
prevents zampcnwc reselkn from providing both DSL and 
voice serviccs to  the i r  customers, while Verizon is able to 
offer bo& together to its cmomers.  This resulf is clcarly 
conrrary to the pro-compemivc Congessional intent 
underlymg secrion 2 5  1 (c)(4). 

Therefore, the FCC considered the holding of Asmciazion of Communi- 

ca l i om Enterpri~es V .  FCC, 235 F 3d 662 (P.C. Cir. 2001) (.4SCE;2T), in consideration 

of the L E C  :estnctions on resale reIative IO DSL. In Asc-€Xr, the court held that data 

affiliates of incumbent LECs are subjcct ID all obligations of Sccrion 25 1 ( c )  of  the A c t .  

Thcs, the FCC cited this case as zuthotiq to reject thc Va-iron incGmbcni’s policy of 

!imi:m,o thc resale of DSL whcn i t  would nor provide concomitant voice service. The 

FCC reqrired h a t  Veriron dtmoztrate for the f i ~ t  time t ha t  its data affiliate, VADI, 

providcs DSL and othm ad&nccd services in accordmce with the dccision in ASCE,W- 

Tnc FCC’s discusion in thc Conneciicu Secriot; 271 C u e  clezrly indicates 

: h a  ILEC restrictions on resale, paru‘culariy whcrc rnty have &e cffcct of  tying voict  

s z m c c  IO thc resold product docs nor mctr h e  “reasonabTcnes~’’ stzndard of TA-96. 

Similar to ;he rejection of Veriton’s N Y ’ 5  policy in the Cmnecficdi Seclion 271 Case is 

:he f icr  that Vcrizon’s rcsm‘ction on resale is not competrtively ncctrd in that it is 

Intnnsiczlly rclzted to &e retention o f  voice serv ice  to  the end-uscr and is not bascd on 

d;s:ixhons in the =regones of end-usm.  Both Spnnr and Venzon dsi:e IO com;tte for  

15.c sari: cztegory of subscribers and thc only diiTixence or’ note is whether V C T ~ Z G ~ I ,  :he 

:x+skm, will retain h e  provrsion ofvo:cc scrvice ro said sucst r ’ser .  

28 
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I 
Tnis Commission W w l d  also note, aarenthetically, rhat the FCC, in the 

Canrieciicut Seciion 271 Cose, discussed vmiczl features a s  p u t  o f t h e  sxitching U T E  ss 

f d  Io u 5: 

5 5 .  Seaion 27 l ( c ) (Z) (B) (4  o f t h e  1996 A c r  requires a 
BOC to providy “local sn-itcb’ing unbundled fiom trmspon, 
local ioop trmsmission, or other services.” In the  Second 
BellSouth Louisiana Order, the Commission required 
BcllSouth to provide unbundled local switching bat included 
he-s ide  and tnnk-side facilities, plus the fearures, knctions,  
and capabditics of the switch. The features, firnctions, and 
capabilities o f  the swi tch  include the basic switching function 
as well as t h e  s 2 n e  basic capzb11l::cs rfiar are available to thc 
incumbenr LEC’s customas. Addiriondb, Iocnl rwirching 
includes all  vertical featlrres thas the swirch Ij capable uf 
providing, as we11 as any technically feasiblc customized 
routing f i ;nc~ons .  

. . .  

‘ 69  47 U.S.C. $271 (c)(2)(B}(vi); see also 
Second BeIISouth Loxisiaca Order, 13 FCC 
Rcd at 20722-23, para. 207. A swi~cfi  come:= 
end user lines to  ofhm end user lines, ar,d 
connects end user lines to  minks used for 
transporrins 2 caII to another c e n z l  offict or t o  
a Iong-disrance c a r e r .  Suitches can aIso 
mrovidc m d  ‘LscrS with “\fer;icd fca;.J;es” szch 
as call wir ing ,  call forwarding, and czllm ID, 
and can direct a call to a spccifk mnk, such as 
to a compcting cem’ets optrator services. 

r 

(C’omeciicur Seciion 271 C4e) (Emphasis supplied). (Notes 170 and 171 omined). 
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L A - 9 6  intendcd 2n i n t q r e z t i o n  a f  the r e s d e  provisions thzr rzffecti~cly diminlskes 

resiile s a viable n o d e  of  compet;,tion by creaTing 2 3  anificizl economic bam'er. This 1s 

rht: x s u l  e of Ver izon 's  "stand-alone" zn;iLysis. 

Finally, we are unable 10 s~st; l ln Veizon's posltion io rcjecr the rzscie of 
vertical services aT a wholfialt: discount based on considerations oftecknical fe2sibllity. 

.h~y-discussion of technical feasibility is w p p o f i e d  by the record. (See Tr., p. 237). 

.;lso, skch 2 discussion of technical fezibi l i ty  is pateztly miqlzced in rhe context o f  

: e s z ! e  obligztions. Technical fsisibility, ulhile a cons:dention C u t  muzt be 

zcki io4edged in conjunction with !?e obligations of the LEC TO unbundle  UhTEs, 

becomes vague in h e  context o f a  discussion o f  2 resold s e n - i c d 6  Sprint, as a CLEC, 
mrzn'is :o choose uphich vertical services it would o b t ~ n  so as :o p:ovide such scrvict  to 

zn mi-user  on a resold locd h o p .  For example, if Spn'r.7 orders a resold local loop with 

CaI!cr ID on behalf of one of its customers, V m i t o n  would &count thc local loop for the 

C X C  Sut require the CLEC [ o  purchase ihc Caller ID ai thc xt2il arifr'cd rate. AI L!ZC 

1 Scct:on 25l(c)(T) sutes in perrincnr paz :  
( 3 )  Unbilnd;cd acccss 

The d u v  to provide, to any requesting 
teIecommunicztions c m k r  for the provision o f  
a tel ccomm uci ca !ions scwicc, nondis crim in a- 
tory access to ncwcrk elemtnrs on an un- 
bundled basis at any t tch ica l ly  feasible point 
on rttcs, Terms, md conditions that a x  jus4 
r e a o n a b k ,  and nondiscriminarory in 2ccor- 
dance with the tems and conditions of t he  
agreement and the requircmnts of *is scctior; 
End secdcn 252 of :!,is t:tle. .b incumbent locd 
exchznge m ! c r  sfi~I1 provide s x h  u n b t d c d  
ncttvork cirmmtq in a manner h t  dlows 
requesing c z m s s  :o combine such e h "  ix 
ordcr to ~ r o v ~ d c  sucn teitcommunrcaiims 
ssrvicc. 
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rhc CLEC 1s requesting is that it bc abk :o purchase ~~~~1 serv ices  on 3ehalf a f  its 
subscribers a t  the applicable wholesele chscount ra;e. 17 

B z e d  on the fmegomg, w e  find tha t  the jurisdictior,s :hzt hzve rejectzd a 

;ubstanrially sim-ilar position of a CLEC are not persuasive on &e record before cs. 13 

(jii) Applicable whoIessle discount 

Venzon makes much ofthe fact thar under tbc applicab!t pnnclples of 

at’o!ded COSLS, i t  u.ould avoid 1ir;le or no costs with regard TO a-: appropnzte discount for 

rrertical services. This focus convinces us rhar d.lt difficulty arising from the issue is 

ne i tha -  technica1 or opcmiond,  but pricing related. 

TA-96 provides thar “whoksde rarcs” =red in 

dcrcnnined ‘&on the basis ofrctail rates charged 10 subscnbcrs 

Section 25 I (c)(4) be 

for the tcIccommunic~tions 

s m i c c  rcquested, excluding the portion thcreof attriburable to rr,y marketing, billing, 

calIection, and 0 d - m  COS’S thar will bc zvoided by the iocd exchansc camer . ”  (47 U+S.C. 

S;52(6)(3)). Unless one is able to agree that  TX-96 provides for en t x m p t i o n  from the 

=+.o!tsa!e duty c f t h e  LEC besed on rb.e f x t  that verti:al fcemres, nctw:ihs:andins they 

ere a dkcrctc retail service, arc not provided on a stand-alonc basis fiom dial tone, then 



including rhe  cos: of dial tone in rhr. rates for verticd s m v i c c s  neccssady conravenes 

TA-96. ' 

We a s e c  wirh ALJ Chestnut  ha^ rhe CStabIishrd v,)hoIesaIe rate should 

lpply unt i l  V h z o n  puts forth 3 cost study to substantizte mother  rate. (See PQ f UC Y 

E d  A:/anfic-Po. h c ,  et a/., Pocket No. R-0096358, et a1 (Febma-q 6, 1997)). 

Consislent with the foregoing discussion, cte shil l  adcpt thc recornmenda- 

tion of.ALJ Chestnut on this issce. Sprint's proposed language shall be adopted for 

I n co T o n t i  on in to rhe resu kin g in: e rco nnecti on 2 g e t  men t , 

3. Issue YO. 5 - Loop Qualification Database 

a. Positions of the Parties 

This dispute cocccms whcihtr Sprint should be requircd to u e  Vtriron's 

darabwe for loop qualification hs part of the pre-ordering process for ordcring DSL lincs. 

h n z o n ' s  posi:ion is h i t  Sprint should be rcqcireb :o use its databae for pre-ordtring 

lco? c.wJrfication. Venzcn's dztabase was dcvcloptd in consuItztjon w f r h  o&tr CLECs 

in a N e w  York collaborative. Sprint believes ?ha1 ir should be p m i t x d  to decide 

W h e t h e t  to uie its own system or Verizon's s y n e m  after rhe fL-Tt six months of the t c m  

or'r:le .4greemenc. 10 

3 We no:e b a t  our Gio3ai Order, inter aiio, estanhheti 2 i o c d  swirching ?OK 

Spfint's position w u  modised from its c a r h  position rhzt it  be  pem.itttd 
fcie w,riich included certain verticzl scrvicts. (Globd Order, slip op-, pp- 80-81). 

to  csr'z either Vcnzon's loop qnaiiiiczricn Catabase or its o m  sysrtm for prequalifyrng 

20 

loops. (R.D., D. 7). 
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b. Re c o m m en d a ti o n 

The ALJ recon;mendcd rhe adoprron of Sprint’s modified h i r i a l  Offer The 

xLJ ~ l s o  agreed with :he pa~-!ies’ m u r d  posirions that  i i a  CLEC assumes the 

responsibility for preordcnng loop qua!ificat:on, then pmformance mctrics r e l a w e  to 

Those issces a.re waived. (R.D., p -  10). Noring h a t  11 wouId bc anti-compe:irivc [o forcc 

Sprint and any CLEC 10 utilize a pre-qualificaiion process the CLEC neither nee& or  

I 

wants ar,d incur addirional costs, the ALJ concluded that Sprint’s proposal was 

rezsorJbIe and u-..ould give Vrnzon  an oppomni ty  IO r z k c  necesszry changes IO its 

s y s t m s .  ( Id . ) .  

C .  Exceptions and Reply Exceptions 

Vcrizon objecrs to the ALl’s recommendation arguing &zt h e  ALJ’s 

conclusions a e  based on inaccurate information. Vcrizon citzs s e v c r d  re2sons why The 

.%LJ’s conclusions are e i~hr r ’  unsupporred by thc evidentiary record or  based on misstzirec! 

f z c ~ .  L’erizon St2ie.s the following: ( 1 )  Venzor, is rcrpired c x d c  the UJV€ R e r a n d  

Crc‘er‘ to dcvelop and maintain Ioop qualificzdon i n f m m r i o n  which idcnti5cs t he  

physicrl  z!ttnbufes of  the loop plznt, and must Frorick Spent  azd orhcr rcqucsmg carriers 

wi:h h z t  informaion’as contaiDed in b’enzon’s databasts or oihcr inrema1 rccords; 

( 2 )  Spnnt and orher CLECS p a ~ c i p a t i n g  in the New York DSL Collaborative 

specifically requested that Vc-rizon mhzncc its e lemonic  loop qualification databascs for 

CLEC use in the enrire former BelLAt!anric temtory (including Pennsylvania); ( 3 )  Sprint 

UanE 10 avoid the CLEC-q-reed to costs ,C,r those enhancemenrs by using m alten?ate, 

in?erfect  loop quelificztion tooI; and (4) sc?araiing SFn‘nr loop protdsiocizg o r d m  03t  

c f  :r.c :,?aasands of CLEC ordcrs s1:br;lj;tej. to irenzon wil: rcqc;rt Ve-+ox TO r e c x -  

’ 1  

,. , ,  
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figure its loop quahficarion system fcr Sprini's k t x f i t ,  h.;osinZ new costs upon l y e n Z c , n  

for nhich i t  has no  means o f  recovery.  (VZ Exc.,  ~ p .  28-29) .  

Verizon contln'ies tha t  the ,4W reIied OR inaccurate s ta tcmmts  of Sprint 

rhat ol'ner lLECs who have their own loop q u d j k a t i o n  systems do not mandare CLEC 
use of the ILEC's system. This user t ion ,  Venzm comments, was shown to be 

m l s j e a d q  based on docunrnrs produced by Spnnt  in the Ma,ryIand proceeding.12 

Vcr izon asks h a t  the Commission ccmidcr, among other rfilngs, the manual process 

L'mizon would have t o  implement to accomrnobte  Sprint, which process would result in 

2 break in . the mtematic procsz ing  flow and zdvtrsely impact proYisioning intcrvels 

g e n erzl i y . 

In Sprint's v i e y  &is issue rests on fzimess: whether &e CLEC should hzve 

ro pay for a system that i t  dots not cse a n d  whether the ILEC should bc permitted i o  

mandate use of its sysrm,.  (Sprint ii. Exc., p ,  14)- Sprint poinrs out &at in dewloping 

2nd modifying their respective loop pre-quiificadon databases, both Vcnzon and Spnnc 

hzve expended considerable cosfs .  Sprint adds that while nc ihcr  system is flawlas,  boin 

pzzics cndeaxiorecj to devclc? s y s t e r n s  rhzt are  atcuraIe ta tnsure  that each caxier is 2ble 

:o :KGVC iu costs through the m e  of h e i r  rezpecsve systems. Rather than be forccd TO 

uiilize Verizon's system, Sprint believes &ar it should be allowed :o makc m 

:r,dcpendmt choice regzcing loop pre-qualification systems. 

d. Disposition 

- 7 -  

.AS ~ ~ t e d  previcuiy, u e  gianted Vcrizon's rtqursr to  sc;l?lemnt ri.,e 
rccord and a h i t t e d  into *e rtcord documents filed b y  Spnnt in rhe M q i a n d  
Eroctzdings. 

232?1)b I 

- - - - - .  - - . - -  
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p?. 107- 1 19) .  SpecificalIy, we indicared L ~ T  Venzon's p1~7pose.d loo? qualificarion 

chrabaze, 21 that time, VLZS insumcimt becmse i; did R o t  ir.ctudc vi121 loop information 

Reeded by carriers to p r o v d e  Ltarious xDSL and D h e r  high techno10,~y services. ;+'e 

directed Venzon to implement a mechanized system &at w o d d  Frovide CLECs wlrh 

access to m y  and all exisring darabascs that cor,taln mztm'al loop information. In our 

Global Order, we further stared that upon Droviding aupropnate evidence of costs, 

Venzon would be able 10 recovcr thc costs of implemcnting the loop da-basc 2s well as 

recover m y  recumkg openting and  maintman:e expcnse associatcd with the operation 

of the databast. [Global Order, s!ip op., p.  1 18). 

We note thar in the rcccnt A T&TflZXY drbirrcrion, &e hi PSC zlso 

2ddressed [his issue. Consistmt with Vcnzon's assefion in the instant proceeding, the 

8UY PSC noied ih3t loop pre-qudification inattcn wcrc being addrcssed in its DSL 

Coiiaborxivc and that in response to CLEC concms in -Slat collzboradvc, Vcnzon 

izp lmented  ccrtain modifications IO it5 loop prc-quali5cation proccss.  The W PSC 

5r ;he r  observed Ven'zon's intention 10 implment  2 ctangc mznzgemcnt process in 

October 200 I .  Aftcr considering the positions of C,hc parties. the Y Y  PSC concluded tha; 

if *:?e CLEC was permirtcd :o use its own pre-qualification [ocfs, L'~zon would hccr  

2bdrt:or.d expenses to accomrncdate that CLEC's system. While t !e  YY PSC foucd thar 

rhc cxist ing sys:em desimed to service all New York CLECs w x  suEcicnt,  i r  h h e r  

concluded thai ' I - .  .IO the c n m t  h a t  it is technicaily fcasjbie io modify fhc rcquisirc 

s p "  to accommodate boTh AT&T's needs and those of Ihc other CLECs, and if 

AT&T is willing t o  pay for the modIScation, Ver;'zon should mzke t hen"  (AT&T"Y 

~ ~ L J ~ ~ T L I ~ I ' o H ,  slip OP-, p. 5 5 ) .  

00 
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oppomnity to  develop and implment their own sysiems, prwlded  

compromise the ovcralI inte@ty of the ILEC's datzbase or forestal 

Frovide such services for othm requtsring carriers. 

thc ILEC's ability :o 

As noted, AS1 Chesmui recommended the zdoption o f  Sprini 's modified 

Inrtial Offer. This proposal ,rives Sprint the option to use its o w ,  loop pre-qualificztion 

process six months after the mtry of an Order and Opinion in this proceeding. AI first 

blush, This may rppear ro be ;I rezsonzble proposition. However, wc are conccmed about 

Vcrizm's position that to Eccornmodare Sprint's request the ILEC would be required to 

reconfigure its loop qualifica:ion system 2nd purportedly incur unrecoverable new costs. 

We zre especiaIly concerned since Sp+;lt fziled to produce documentation dcscnbing the 

mechanic4 characteristics of  rhe system i t  proposes to utilize after the init id six monrhs 

o f  h e  interconnection agrccmcnt ar: i s x e  in this proceeding. The ALJ poin:s o ~ : t  h a t  

Vcnzon's reslinony regarding allcgcd ctficicncies of h c  Sprint systcm WCTC based UFO" 

:he witness' 1939 review of rhc system. On &c o;hm hand, when x k e d  10 provide 

documentation Ihat could ostcnsibly 5how -hat the deficient rechnicd specificanoris 

repofled in 1999 =e no longer prcsm:; S p n "  failed to do so. In our view, thcre is 

i2sufficicr.t infomzrion in rke record 12 de:cmine whc:her, in fact, thc Spnnt systcm is 

technically compmble IO Vciizort's 2nd uwhether SF";?"S use of its systcm in six months 

UtouId not rcsul: in the t p c s  of system dismpcions predicted by Verizon. 

' .  
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o p p o m n i t y  ro ufei$ rn on aiiy changes to h . 1  Latzbzxe. Seccnd, we conclude rl-,zt i f \ :  is 

rechnicrlly fezsible fcr Vcr-izGn :o accornmodz[e the xmice needs of both Spni.,t z r d  

od-m CLECs a;.,d Spnr,t and!or  the oiher CLECs arc w;iling TO cornpnsa ie  Vtnzon for  

h e  rteccjjsry modifications, v.@e direci C-m Veezon imgkment  the rrLodi ficztions 2nd rhar 

S?zn: a n d  other CLECs be allowed to m e  its o ~ w  l ocp  Frc-quii!ificz:;cn systems ?hc  

Chanae  Y Mansgerr,ent Group jE.oc!d i r rnedra te iy  explo:e the T e a n s  by which L ' k z a n  

could o r  as the c a t  may be, is unable t o  accon?noda:e S7rint's uze o f  its system ar,d 

cthcr CLEC suggested modifications. The ~ o m n i s s i o n  cxpccrs and is confident thar 

Vnizon,  Sprint arid all orher iniexsred CLECs should be able, before the exFirarlon O F  

the first six rr,on:hs, ro address all techcical issces aEd F : O ~ ~ C ~ S  conccmizg this issuc. 

D3efore the end of [he second 5:X-rnonth ?mod, a d e c i s i m  based on :echniczl facrors 

shod!d be n a d e .  Verizon, S p n n t  and  211 orher intcrestcd CLECs, fhcr t fore ,  based on  

trchniczl feasibiiiry, would dercmine which system, Verizon's, Spnnt's or other 

alremativcs t h e  parties n a y  dcremine, should be used 10 prcquzlifjl l o o p  for p q o s e  of 

oreordering DSL lines. The pzrilcs shdI  n o r i b  rhc Commission by a lct;cr regarding thc 

re5ults of  their negotiztions.. 

4.  Tssue Yo.  6 - Packet  Switching 

a-  Positions o f  t h e  Parties 

Sprint's position, as s t t  forth in iLs Finel Offer, is that p x k e r  switching 21 

The remote terminal (RT) should be addressed in tithcr a s e p z z ~ e  proceeding or  ir. the on -  

going Commksion initiated c~iIzSorative. '~ Sqrint originally requs,sfed that  pzckt t  

s**itching bc dcfined in the inrrxonnect ion agreemcnt and cn>andlc3 21 the Ccntml 

U f 5 x  and RT. 5pnr.t E O W  rcqrrtsu that vtrizon z d o r  VAEI h r t q x x d  to  u n h n a f z  

37 
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Verizon rcsponck that :he rhreshold requirements for thc unbundli;?: o f  

packet swiirching as se t  fodh by  ;he FCC in Rule 5 1.3 19, 47 C.F.R. 55 1.3 19, h w c  not 

been met.  (VZ FO, p. 23). Therefore, Veriton stares that i t  is under no legal obligation 

7 0  unbundle packet switching, zt eithcr :he central office or the RT, a d  1h1 azy dirzctivc 

to t5.e contrary is inconsisrenr with the a9plicable FCC rules. 

b. A L J R e c o m m e n d a t i o n  

ALJ Chestnur iccommended that Sprint's modfied propcsal be a c c q t e d .  

-4 s ~ r r ~ m a r y  o f h e r  conclusion is as follows: 

In conclusion, I a m  recommending t h t  t'hc Commission 
adopr Sprint's 2roposal concerning packet swirching a t  h e  

c e n r a l  offices,  2nd dcclzre that V c k o n  is required 13 
provide cmml afficc packct swTching functionality. The 
partics' positions acruilly are in agrccxmr:  zfier this imint - 
thzi  i f  thc Comxission dclerrnincs rhzr pzcker switching is a 
"E, h e n  the czriies q - x e  to negotiarc in good fzith the 
rztcs, r ems  a d  co3di;io;ls ( V t c z o n  F k d  Offcr, p ropmcd 
part 11, S c c ~ o n  7.4(b)). Thcrcfore, I fcid!cr r c c o r r m "  that 
a 45-day pmiod be provided for the pames to mcct and 
discuss the techaical and operational details of accomplish- 
ing unbundling, as wcll as rhe rates, terms and conditions. 
If b e y  arc unable to do so, thcn t h y  canjoinrly petition rhc 
Commission using the Abbreviated Dispute RcsoIution 
PTOCCSZ) for rcsulurion o f  2ny outstanding issues. rn 
addition, I. rcconlmcnb &aT Spnnr f i I t  a pctiiion wirh rhc 
C o m i s s i c n  re5,uesting t h t  the issue of packel swtchinz z t  
rcrriote terminzlz bc 2ddicsscd t i : k  ir, t h ~  Fcn&cg 
p c e e d i n g  at  Dncktt  No. M-000013Sj cr in a s e p a ~ : ~  
proceeding ( G T ~ S  a ca!iajurrtive or an ;nvcstigzkor. j. 
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d. D isposirS o n 
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?reordering DSL l i x s - .  The p m : e s  sh31I no:ify t4e Corn,.r?i;s:cn by 2 Ictlt: regarding !-.e 

;esu!ts af  Their ncgotizrlons. 

I ssue  Yo. S - P a c k e r  C w i t c h i l g  

a .  Posirions o f  the Parties 



I 

b. XLJ Rewmmenda t ion  
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C- Excqptions a n d  Replies 
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d. Disposirion 
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3 .  I s s u e  30- I2 - D e f i n i t i o n  o f  L o c a l  Traffic 

3 .  Positions of  ?he  Parties 
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b .  ALJ R e c g m m e n d a t i o n  

C Except ions and Replies 



d. Dis p ositj on 
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(1'Z Exc., page 20, n. 53) .  
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6 .  Issue No. 1 4  - Geographic Relevant  In te rconnec t ion  Points ( G m p )  

a .  Positions o f t b e  Part ies  

5 Sprint's points of 

z!ned that Vrrizon's 

( S p n n ~  Petition, p .  57). . 

iL2 i93- l  51 
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b. ALJ Recommcndation 
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such ,  dl1 new cam'ers xou ld  he requlred IO locate h r r  p o ~ n t s  o f  presmce (POPS) wirhin 

SZIances N O  valid c0r .cm.s  -. (I} Section 252(c ) (2 )  ot-rht  T,4-96 unzmbiguously 

rcquircs thzt zn ILEC muit ailou. 2 CLEC IO ixercanr(ec1 a zny !echnlcaily ftaslble 

pc:nr;" a n d  ( 2 )  tLlz FCC has Lt3tcd :n f i e  L O C O ~  Corperirior: Order z t  Para. 199, that s 

CLEC that chooses a technlcelly f e m b l e  b u t  expensive inrmconnect~on location must 

b e x  h e  cox5  of that interconnection. p u r s u a t  to Secrion 252(d)( 1 >. Sincc Sprint's 

proposz1 reasonably balances rkese tulo concems, tb.e .\LJ recommends adoption o f  

Spnni's compromise proposai. (R.D., ?p. 20-22 j .  

five miles o f  L'erjzon's w c c l 1 i n ~  c c m r  _ _  .' S i . c ~ ~ . b ,  :he .%J ~ 7 : ~ s  That Sprint's Froposa! 

_ -  

C- Exceptions a n d  Replies 

~ : S Z Z O X  eXct?:j  :o rhe hLJ 's  r sconncndar lon  beczusc i t  cleims &at she 

r?p!icd The inccrrect stanazrd in denyin5  Vcnzon's l.'G,VP prcposzl. l'm*zon asserts 

~ k 2 1  r z h c r  than !;:e ALJ basing her decision on s:zn&r& [ha: zre sct  forth in existing 

%eTal and state 2aw, the AL_i bascd hcr drcisicy rjn the stz_;ldzrd o f ' k h i c h  parr)/ has 

;zed  i o  compromise mort." t'en'zon c lz i r r s  rha: rhe 011ly a z i y s l s  o f  competing proposals 

offer,"" As such, Verizon 2se r t s  iha; <TO, Commission should now consider which 

? a r y l s  positim is correct from a lczal or f a c - s l  s;and?oiqt ('v'Z Exc., pp. 36-37). 

v z d r  by L i e  ALJ is that "Sp6nt'r h a 1  o,ticr - -  ;s 2 mzrked comprcmisc fiom its initiai 



inefficient locztion for a POI Ven'zon claims That this reasoning is corLsistent w t h  the 

recent rulings in h r o d  a d  Soarh Carolinz, which this Commission sAou!d considm in 

icsching its final dermmlnation on this issue. (VZ E r c . ,  p. 36) .  

;i:z93v I 



d.  Dispasir ion 

It is clear from rhz .ALJ's Xiecommezded Decision on ;his issue h a t ,  based 

cn the record in this proceedir~_p,;~ shc tcok into :ozjidcrarion thc various specs of 

2 6 2 2 9 3 - 1  



n e r c f o r e ,  we jI?all dmy ’v’ermn’s Exccp:~ons 2nd adopt the U J ’ S  

reco,menda;icn on this  issue. 

7. Additional ISSCCS Yot Addressed By Tbe 
Transport  Distance Sensitive Charges: l d ( c )  - Terminat ion Blocking 
Rights ;  a n d  14133) - Bill Dispute  Resolu t ion)  

Issues Yos- f4(A) - 

a.  fosifian o f  t he  Panies 

rrpmmcj on these three i;jUCS. In light of :hc fact ‘.hat the A L J  did nor zddress these 

Issues, Vcrizon urges &e Commission to order rhe ;ames IO adopt b’tnzon’s proposed 

language for the reasons stEteri  in i;s %.si Fir21 O f k .  (VZ Exc. ,  2, 37). 

2 8 2 2 9 3 ~ 1  56 



b. -4 LJ Re c CI m men d a ti o n 

C. Exceptions and Replies 

As previously noted, Y e 5 z m  excepts io t h e  .4L3’s Rerorrimendcd Dccisioq 

because it failed t o  zddress Issues i4(Aj,  1 L ( C )  a d  1S(D), which Verizon alleges bo& 

parries agrted we ie  izsucs jcpa;zre from t h e  dispgre oyer !’GRIP. Venzon requests rhat 

:he Commission 2doFt Vmizon’s posihon on  h e s e  three issues b a e d  on its a r p m e n r  

con:ained in I U  3 e s t  Final OZrr on page 6 1-67 (VZ E;.e , p 37) .  

Spnnr rcplics f h a ~  w h 5  rhe ALJ adopied Spn’nr’s conpromise proposrl, thc 

.ALJ conecdy rejected rbe rhec  sub-issl;es raised b y  Vcnzon in its Exctpticns. (Sprint 

R-Exc., p. 20). Sprint r epeas  its p o s ~ o n  ?om Its Finzl Offer ;h2t in the  event t h e  

Commission does decide 10 addressej :he Thee sub-issues requesicd b;+ Verizcn, its 

x y . ” t s  orisnaily mzdt  in 13 Fin21 Offer on pzgcs c - G 6  zhocid ‘cc rdoptcd. 

57 
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1.5.9 In recognition of the large number and v a e e r y  of 
VEWZON-IPS availzbie for use by SPXYT, SPRTST's 
ahi!;? t o  select from among those p o i n s  minimizes 1b.c 
a r - o u n t  of trznspon i t  nerds :o prov:de or p u x h a s e ,  2nd L!C 

fewer numb= o t  S?XYT-IPs avzilable to t:E.WZOS IO 
select from fOr.si~.ilar purposes, Sprint shall chzrgt 
VERLZON no m r e  than a ron-disrmce sexsitive €r,trar.ce 
Zzcility ckx,ce a; p-ovided in Pan IV fcT~5tl  transport of 
traffic f i o n  a VEFUZON-IP t o  a SPXWT-I? ln 2 . a ~  givm 
LATA;. 

" V ' Z  fO, pp. 5 1-62) 
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I 
(7)  ALJ Recommenda t ion  

AS prev iou ly  ncsted, the AL5 did nor address this issue 

(3) Disposit ion 

We conclude that ;his is 2 moot issue at this lime. First, LS Sprint points 

CUI ,  i r  cunently has no  enbance fxil ir ies.  Second, Spririr's altematicc proposal to 

Vcizon ' s  VGNP proposal should zllevizte Venton ' ;  c o n c e m  aboot incurring high 

;rt.lsporr costs wirh S p i n 1  bxaus t  Spnnt  locates t z c h  of i ts  ?Ofs  v q  C!OSC io 

Vcn'zon's tandems and not mGrt than fi \e mi;es s ~ s r t .  Finally, w e  zgree u4th the .4LJ's 

s r z t m c n t  Ji:n~-!z the Conference ~ b t  it wouid be  n o r e  a p p r o p a c e  :o addrcss the issue of 

2pproijnaatc zar,sportation chzrges a t  such rime th3t  Spnnr actually SIes 3 tra-nspor! 

I an  if? 

Therefore, we shdl declare I j ; U Z  l d ( A )  moor and den)/ Vcizon's 

Exceptions on this mattcr. 

3, pp. 175-176. 4 2  
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(ii) h i e  So. l;(C) - Termina t ion  B l o c h n g  R g h t s  

(1) Positioh cf t h e  Parties/E.iceptions and  Replies 

I ,  
..*4 

:he express consc , t  of L!.C Penzsylvrnia C z ~ m r z i s s ~ ~ n .  

61 
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4.2.3. Sprint s h d l  exercise r o r m e r c i a l l y  reason2Sle sifc~rs 
IO entcr i x o  a rc::iproc31 Tclcphonc Exchznge Service -Traffic 
arrzngement (eitler via u ~ i r t a i  q r e h n c n t  o r  m u ~ 2 l  Tarif&) 
with every CLEC, ITC, CMRS camer,  0; orher LEC, to 

xvt-uch VERLZ0I.J dclivcs T c l t p h 0 7 ~  E x c S m g c  Scrvice 
Traffic that iS dthvcred to VEWZON by SPPJYT and transits 
a VERIZON T t ~ i b e m  Of5ccs. S u c h  arr3ngemen:j shall 
prg\fide fcr d i r m  izrerccmezrior, by SPFJLT wirh sack ;uch 
CLEC, ITC, CYIRS can ier  or other LEC, w l i h o u ~  thc zsc of 
Td’E IL‘ 2 OX ’ 5 T r z n  3 1 i S rb, 1 c t . 

With regard to  S p r i n t ’ s  propcsed lang)dase, ’t’c+zor. ‘docs not believe that 

h e  onus should b e  02 t h e 3  to request the C o n ~ ~ r s s i o n ’ s  exFrcss consgilt to terminate or 

blsck Sprint's interconnection servicez. (Tr , p. E s ) .  

.- - - - -  - -  - 
62 



ALJ R e c o m m e n d a t i o n  

Dis pos i t i  o n 

63  



I 

(iii) Issue Yo- 14iD) -- Bill Dispute KesoIution 

Position of t h e  Parti tsiExceptious and Replies 

I 

I 

t:;29Jvl 

- - - -  - -  - - -  



(VZ FO, p. 66) 
I 

I 

I 

Sprint is concm.ed t h t  'Jerizon': lan;zuase provldej  no recourse for 

unsubstantiatcd or unrezsonebie charges. S?nnr P S S C ~ ; ~  That I t  must have a mehod by 

which to dispute the Venzon i x o i c e  and That by rendcnr,g bi1lir.g divures subjtcr to a 

dispute resoluTion process, h e  pzrties wll have i rxludtd measures for resolutjm of 

potential disputes. (Sprint R E x z . ,  p. 2 1-22). Sp+nr s:ares *at i r  could agree to 

Vm-zon's Ianguaze subject TO a reference :o the bill chs?l~te rrsoiur:on process contzined 

I 

6 5  



(2) XLJ Recommendat ion  

(3) Disposit ion 

Ver,zgn for zny fccs bii!ed t o  Vcrizon by  rhe carncr  to whom Sprinr ' 5  originated mffic 

66 



8. Issue $os. 16 a n d  17  - Charges  for Loc31 CaIls, Local  Ca[l Over A c c e s s  I 

Trunks  

3. Po5ition of  t h c  P2rtitls 

access network and h e n  terminated in ::?e s2m2 local c2Iling are2 as the originator. A s  

67 
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for rhc followins r e a o n s .  

’I 
L .  

3. 

b. A L J  Re c o m men da t i  o R 

2.  



I 

c. Exceprions and Replies 
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I 

I 

, pp. 10-1 1). 

70 



rnzkcs i t  c lear  

IOCZi  sc7 . i  ce. :hrr 

: 8 1 ? ? ! -  I 
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d. I) is pos it i o n  
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This rarionale is 31x1 consisre3t with the Majachuset ts  t y d  California 

arbitrztion n!ings on thc s z n c  issue [n the Mzssachtlse:s decision, the Masachusctts 

D T E. mied thzt: 

fo 11 -3 U’ s : 

7 5  
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9.  Issue S o s -  1 8  a n d  19 - 3 lAS Commingl ing  2nd  3fulfiplexing 

a. 

78 

I 



an-.our,; of local exchange service, in zddition to exchange Z C C C _ F S  sevice,  to a p.zrticu!?r 

c u s I om e r . ’ ’ ( See Sup? t e m err 1= / 0 rde r Ci ii r 111 c : io n ) 

combina;ions 10 a mulii?lexsr. 2fid then connect h e  nulnplexr r  :3 l t j  collocation cage. 

Sprint’s request for “CocnectiviT).’” IO its coIloca:ion rrr;lngsrr.st from 2 muhpiexer is 

really a rtqucsf for an  enhanct d exrcnded link, or “EEL,” which !s a combination of a 

loop, rransport and mu1:iplexin;. (if r q z j r e d ) . ”  (VZ FO, p .  30). ~ ’w .zoa  iakcs thz 

26 ’1293~  I 79 



- - _  

b. 

ALJ Chesr;luc recomniended :hz! S ~ c r . ! ' 5  Froposal k adopted for Issue 

So. 18. In Light of this recommendzricn, she fcund 11 unneces j aq i  ta zddress Issue 

$0. 19 - -  M A N  LYE iVul~*~plesing. (R-D , p.  26). In finair.,c tbat Spnr,;'s posirion 

should be adopted for Issue KO. 15, ALJ Chesmut cor,ciuded t h t  the FCC's 

S a p p l ~ m e n t ~ i  Order Clori'jkarign was not reIzv2z:r in &is case u his orde r  prohibited 

the comming1i;lg of special access and L S E  t-;aiilc The issue ur.der ccrsrdtration here 

;nvoives swirched access ar.d L N E  rrzffic. (R D.. p. 26). She aIso concluded th2t EELS 

were not an t s s ~ c .  ( Id . ) .  As support for hcr conc!usion, ALJ  Chestnu; o b s e n e d  *At 

Vsrizon's witness Fox apparently agrecd rhar EEL5  it"^ not 2;1 iss-e. (IC?. c i jng  

Tr. 103). 



c .  Exceptlons a n d  Repl ies  

conncrtion for trmspor; of t r a E c  ( Id  ).  

d. Disposit ion 

_ -  



W e  note thar Zlyhocgh ihe FCC xiopted, on m k tenn  b u i s ,  certzin local 

usage options to provide a “szf? k u b o r ”  thar ?reserves the s 9 t u s  quo for access charse 

revenue recove?’ pending tF;e comp!rtion of i:s proceedinss, it  did not prohibit, 

Eltogether, the use o f  con;Sinzticns. Rather .  i r  allowed z a r r c r s  :o L;5e combin2:ions of 

unbcndltd loop 2nd c x ~ s p o r t  r et-aork e r e Z e n &  to provide local exchez2e service unicr 

cenain showings while  rhe s c e s  i n  rhe Fourth FYPI t t f  could be examined in more 

deiail. 



p.  27) .  



I 
- . -  

I 

I 

I 

widc problem, which is intrzczble, w t  believe 1: is bes: ro rnoclfy Spnnt’s lmguzge 1Jirh 

certain safeguards. 

In d e i m i n i n g  these safeguards, a-s we previously noted, Sprint’s proposal 

;o ellow for W E  transport zr,d switched zccess facilities over rhe same facilities could 

potc;:ially result 13 the misuc,: o fpravic ing  x c e s s  o w r  local trunks. I t  : S  imporant to 

noic h a t  loday, whm a Sprizt preszbscnbed to/! c u s ~ o m c ~  m&.cj a to l l  call ,  rkat czll is 

originated ai the ILEC‘s (in this case L‘erizor,’~) local cenrral office and handed off zo 

Sprint's POP. In this j n s t m c e ,  L’crjzon c h ~ i ~ ~ s  S p i n t  ongina:in; su i tchcd acccss 

charges for that toll call. It is our u n d m t a r d i n g  that ufhat Sprir,~ j~roposcs to do d c r  its 

M A ?  plan is to move the poin: ofinrcr izce b e w e e n  VenZon’s local c e n ~ z l  o f i c e  and 

Sprint’s POP out o f  thc ccr.trd o f5c t  a d  ? u t  i r  on dark f i b c , ”  In other words, m d e r  

Sprint‘: plan, in lieu of Sprir,, I n v i n g  10 rou!e its local, roil, 2xd ?zcke!-switdxd traffic 

over sepvare r.etworks, i t  will move the po ix t  o:l;lcccss to  ‘i/mLzo;i’s suitchcd acccss 

Letwork fiom out o f t h e  c c n m i  office and conrec t  i r  13 Spnnt’; multiplexer (DSLAM). 

This, in OUT V ~ E ~ G ,  alrhough efEcienr for Spnn!, w i l l  hLve rht effec: ofpotcntial1y 

disrupring thc exisring ziccesz c h u g e  reg:me, wSich Congress 2nd rhc FCC believe should 

~ G I  be disrupted at this 

- -  

h e  pre-existing ir,tcrstarg and ixrasrate access ckarge regmes not be disrupted at this 



Sprint %*iXeSj Xetssn stated lh2.t S?nnr u c u l d  Entsydin paying 1.56 ;ercEn: 
51 

of access charges on 211 of :kt mulriplsxed traffic. 

chargcs for all of The mulnplexcd m f f i z  ux.o\i:d a!l:\*iztc V,+zon's xcezs  c h a q e  

concerns cn this mztter. A s  such ,  we ;hail ni021& ~ h t :  .ALJ's rPccomnmdauon 2r.d 

require Sprint to continue to  pay access charges for 211 of  the traffic routcd *duoush the 

nultiplcxer and placed on fiber. This Commission is vigilant [hac uninrenckd 

conseqlences of o t h e w i s e  we1 I-mcacing decisions hzve rcsulred in z r b i w s t  25 parties 

accidmtally or incentionally exploit d i f f c c x e s  in prices. That k absolctely not h e  intent 

o f thc  disposition of these issues. If the p a t i c s  believe that UbitTage is occumng, k ~ e n  

'vvc believe :>.At ?2)ment of access 

- I  

Also, we note that Sprint is requesting Verizon to dcploy OCN mu15 

plexcrs, which Vcrizon indicztcd i r  docs no: cunently dcploy today for itself. In order IO 

accor;lmoda~c this concern, w e  shall also rr.odify t h e  ALJ's recommexdzrion and require 

that Sprint make requesrs onsly for the r p e s  of  mulri?iexcrs in vse by Verizon today. 

We believe  hi: this 5ispos;ticn will help to :csol\re c o r i c m  ofborh 

p a x i e s  OR this m E K f f .  Therefore, we shall modify the ALJ's rccommcndation consislcnl 

with &is disposition,'znd grant L'enzon's Exceprionj 10 r h t  txcrent they arc c o n s i x n t  

with &is disposition. 

~~ 

60 See Tr,, p. 109, u J h  Wirxss  Xe!scn 5:ztts " I  wou!d likc ro sey d s o  03 
:his issue b a r  multiplcxin~ i t  l j izj  tbe co ; l zm of Verizoa, you hzve this nultipicxing, 
ana 1 don't want to have to allocate some of i t  :O access 2nd some a f  it to LYE, wc would 
v e r y  smngly enttrtain Faymg 100 percent actcss on .-hz~ multiplexing, hookbig L? to &at 

and  cveryiing SLhZr's in t'le big pipe we wou!d p ~ y . "  

. - +  I 



10. Issue 3-0. 20 - C ~ ~ l l o c a ~ i o o  Space  R e s e n a t i o n  

a. Posi t ions o f  t h e  Par t ies  

I 

I 

b. .ALJ ’s Re co ni mend ati o n 

The ALJ concic lcd  ;hzt tb,e V<nzon’s ? :~or t ed  ~smpl i t?cc  filinz did nat 

;r,cludc I ~ C  Commission’s d::cctivc rcgzrd:ng space xs r rva t i o ;? .  For this reason, *e aJ 
recornnended adoption of S?r,nt’s ;Iroposzl t o  includc &e Commission’s d e t m i n a t i o n  

or. this i s su t  in h e  scbjcc; Ir,rtrcon~ectior, Xgrccmmt .  (R.D., ~ p .  27-28). 

E xce p ti o :I s C. 

86  
- A _ -  4 .  



I 

Collocation Order is reasonablc and necesszry.  (SFrin: P.. Exs., ?p. 15-16). 

d.  D i sp ositio n 

Snnnt 's  proposal to  m l u d e  h e  Ccmmissiori's space reseva t ion  policy in 

the inierconnecrion q r e z m c n r  a p p t z r s  ;o be Sa,r:d on 1:s c o x e m  il-,2t l 'enzon's 

Col loc~rion Comp!iar,ce Filing did not include such 2 p:ovision. RegxdIess of rhc basis 

for ITS request, we will grant  !T o n  h e  grcunds That including the spzce reservation poiicy 

set f c ~ h  in our lune  8,2001 Ord t r ,  in the q x e m c n t  could r a k e  it  c o x p l i m t  wi:h h a 1  

Grdcr. 
I 

I 1  - I s s u e  So .  2 1 Rea Ilocation o f  Faciliries 

a. Positions 3 f  t h e  Par t ies  

?his issue deals wi th  thc changeover a i S p n n :  DSO (voice grade) 

coiinecrions to line sharing. S~T in t  believes tnzt a minor 2ugment charge of 5200 is 

zppropzate because reste;lcilinc or reuse ofrhe cable iz  aciequztz 2zd no addiuonal 



I 

b. .ALJ Recommecdatian 

c ,  Exceptions and Replies 

D 

B 

D 

B 



B 

B 

D 

B 

ddit ional  hiddm chargcs or fer ar;: a5sociatcd wir:? this task; (2) the S550 charge rtmains 

in effect unt i l  Verizon compIc:cs a cos: study and the Cornmission dc t tmincs  othcrwise 

in rhe LXE proceeding in which h a t  cost srudy ij presentzd; m d  (3) :he o p p o r n ~ l i v  io 

seek refunds is Tec i f ica l ly  rezerved for di:?osition in rI-121 LYE proceeding.” (Spki~t 

Exc., rj. 13). 

the ciicuiastanccs and should be adopted. Venzon comrr,mts thar the cxpcricnce zaincd 

from ;he New York, ar antitipated b y  the p m i c i p a t s  of  rhal cc!l2borarive, is andyzed :o 

a i d  in dtvclopmcn; acd im?ierr.emtailo~~ o f  i n d u s T - w i d c  stzndzrds ;“or linc-sharing 

c * ~ ! t o v c r ~ ,  o7tratiorsl procedurts. central office equipmen; dejigns, e n w e  end user 

scn-ice quzIi3.  (L’erizon R. Exc., p. 10). Verizon further :efcrc-,ces wr tbu t r ed  

tcstrmony ir. The present arbi tmion Lh2t the prospeci of  crble tet;se. 2s FroFoscd by 

Sprint, was a r t m i x e d  in the 5 e w  York e a l s  ar,d prorred io bc ~ ~ ~ . s ~ c c ~ s s f u l .  (Vcnzon 

R.Exc., 99. 10-1 i) .  

232’9JU I 39 



- -  

addressed in this proceedinz, but in a scpzare  LXE Froceedinz or  by proper morion of 

Spnnr. (Va-izon R.Exc., p .  14j. 

d. Disposition 

Upon consider2tior1, we find t.21 h e r e  is sufficicnr evidence in thc record 

TO demonstrate thar restencil l i~g or reuse of cable, as suggested by Sprint, resulted in rhc 

;cchnical problcms o b s m e d  in the >:ew York lineshanag pilot. Indeed, from a ttchnica! 

as uielr 2s economic petsptctive, i t  jCT**Cs no uscful p . ~ ~ o s e  to direct thc use of processes 

which have been proven xns2ccessful under siniI2; c i rcumIances.  “n c x p e n a c c  

gained fiom rechr.icaI tr;als ‘2nd pilots would be uscIcss if CLECs, ILECs and rtgularoy 

communiries f2:;ed KO t2kc notice 2r.d decline IO inplcrr,ent po!icies and processts thar 

have proven 10 be irrprzcr;.cal. In ogr v i e ~ v ,  This is x c h  2 s i n a c o n .  .qccordingly, we 

zdopt the A U ’ s  f indng thar Spnnt’s proposal is not :tciL?icai!y 2dxisablc. 

90 



D 

a. Positions o f  Parries 

oi? this issue, Spi!nI sought  a cornrnitmenr fiom L'erizon to irnpjm-t a 

prra!leI provisioning of DSLAikI transport and collocation cage consmct ion .  Spry11 

explains that at present a CLEC mu; wair mor,:hs afrer the co;locarion arrangemen1 is 

compkted beforz i: i j able to  ordtr DSL.4M zansponarion. S p i n :  'nu ?:oposcd t b t  

Lr&zon be recpirsd IO p:avide h i s  57s of ;xd ! t l  prottisioninz an or before 

Decmber  3 1: 20G 1 .  

. .  

D 
91 
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I 

b. ALJ Recommendat ion  

R L e  ,\LJ obsewe3 [1;3t L'enzon's modified linzl offer '&as filed afier the 

jubm:ssion of  the panics' Enal offer: 2nd k 2 t  Spnnt bid nor k2ve  ATI opportunity to 

respond to Venzon's modified p r o p o s d  Dcspite the I2 ten~js  of L'er-izon's modified 

proposal, tfie ALJ reasoned that: because the Parties had discussed the concept of a mal 

durins the conference, she would take in:o considerafion 't'erizon's laCesr proposal on this 

issue. Ye\ in reviewing :he ~):nposals, the A i J  concluded t h i t  L'enzon's proposed 

language w2s 1 x 1  indef in ix  ar-d, therefore recommnided adoption of Sprint's proposal to 

implement parsliel ?:ovisionics by  Dtcrmbcr 3 I ,  200 1. 

C. Exceptions and Replics 

In i ts  Exceptions, Vmzon argues thaT ALJ ' s  rccommcndanon is flawed and 

b a e d  on misrepresentations 'of f2c1 m2de by SFnnt. Specifically, Verizon argues &at 

Spnnr's  represcnTztion urith res?cct to a n  agreed parallel provisioning of DSLAM 

transporr ari l  co1;ocaGon 5etuacen Qwest and SBC is ineccurzre. Verizon contends thar 

but for Sprint's misstatcmcnt and the ALJ's misplaced reliance on -chat msrqresentation, 

h e  ALJ would have concluded thar Verizon's proposal IO cx,duct  2 trial was rezsonablc, 

thereby recommending its adoption. 

Sprint notes that the fartits agree thaf the lack of perallcl provisioning is a 

problem as Sprinr. cannot oidm DSLAM transponz;ion from Venzon at the same time 

a i l u s e  30,2002. (Sprint R - E x . ,  7 p .  17-1s). 

: 8 2 ' r 9 j v  I 9 2  
- - - -  - -  - -  



B 

D 

d. Disp 05 i t  io  

indesnite and t b t  a date certain for i~nplemer~ra t~on >vas 2pp;opnare T'ze ISSUE of  

record in this proceeding does  not TeLzal zny ' k n o ~ n  :ec:lnicll inFedimcnts 10 imp!=- 

mentation of  p2raIlcl provisionins in Pennsylk'anir. 

We crder tfiat'2 r ia l  for pvailel provjs-ionins with S?nnr should c o m n c n c e  

50 1~:s than Dcrcmber 3 I ,  200 1. &'e 5Jzher find ::".at this s ~ ~ i c t  offming--iill be 

availabk for all carriers, upon succe~sfbi complction o f  r h r  mai, but no Iater than July 1, 

2002. However, should bcrn Sprint axd L'eizan ag iee  any t i r e  a f r c r  -;x;dz:lng L l c  

parallel provisioning-rials thar, bascd on trck.ica1 conccrr,s, t rcasoiiablc cxrcnsaon f 

time beyond June 30, 2002 is warranted, WP, =:[I entt%in such request ar that time. 'rt" 

~ I S C  direct :he P x i e s  to submit individual mrus  reFon5 monrhiy5' and 2t thc completion 

of the mal. The repom shdi 3e filed wjtfi t i e  Cormiss lon ' j  Burszu of Fixed U~zlity 

Semiccs. That BUiCalJ in con;unction with the of i icz  af  Special hssis:anb shall revielu 

h e  reports and inform the Conmissio.n of their  5ndingj .  Like the ALJ,  we also 

rncourzge the pw.ies io contixuc IO E X ? ~ G X  ef?.z:c,: r;le:'ncA 10 as is :  in i! s m a 0 ~ 5  

D - - c -  c m  



I 

I 

B 
PA is aware o f a  ma l  in MD based on documents Ziicd as part of this 64 

rccord. 

!32253v \  94 



The pafiies are hlrreby directed IO submit an i;lterconr,ection a g l e m e n t  

consistent with rhe disposirlon: coatained in the body of This 0pin;on and  Order; 

THE'REFOEE, 

1T IS ORDEmD: 

I 

D 

1. That tne Petition of Spnnt Comrncnications Company, L.L.P., for 

Arbirranon'of 2n Interconneclion Rares, Terms and Condirions purs'2ant t o  47 U.S. C. 

5252(b) And Related Anzngrmmts u.ith Verizon Pennsylv2nia, Inc. is g-rentgd, in part, 

and dcnied, in part, consistent with thc disc!lssion and direclivcs contained in this 

Opinion and Ordcr. 

. .  2. That ihr: Recommended Dtcision of  AdmiclsZztixre Law Judge 

Marlant R Cl?estnut, Acting as .4rbitraror, issued on h 9 s 1  13, 200 1,  is adopted as 

modified, consistent with this Opinion and Ordcr. 

3. That rhc Excqr ions  of Spnnt 2nd \.'enzon z x  g r z r e d ,  in p a  2nd 

denied, in part, consistent wirh this Opinion and Order. 

4. That the Motion 10 Suppiemcnz the Record 1s r a n t e d  c o n s i s t t ~ ~  with 

rhe discussion outlined in &Is OFinion 2r.d Order. 

5. That  the Sprint Motion to Strike IS h i e d  consIsten1 with rht  

discussion contained in This Oprn;cn and Ordcr. 

6. That consistent with thc discussion cox tan td  in this Opinion and 

OTdtr, a trial for parallel prcwisioning should be impImmted by 3ectmbcr 3 1, 2001. 

B 
95 
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This Arbitration Award (Award) addresses five primary issues raised by Sprint 

Communications Company, L.P. (Sprint) and Verizon Southwest, Inc. (Verizon) under section 

252(b) of the Federal Telecommunications Act of 1996 (FTA) in regard to unresolved rates, 

terms, conditions, and related arrangements for a proposed renewal of the parties’ 

interconnection agreement. The Award addresses issues concerning use of multijurisdictional 

trunks, definition of local traffic, resale of vertical features, incorporation of a collocation tariff, 

and Sprint’s collocation obligation. 

I. SUMMARY OF PROCEEDING 

A. Jurisdiction 

If an incumbent local exchange carrier (ILEC) and a CLEC cannot successfully negotiate 

rates, terms, and conditions in an interconnection agreement, section 252(b)(l) of the FTA 

provides that either of the negotiating parties “may petition a State commission to arbitrate any 

I 
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open issues" through compulsory arbitration.' 

responsible for arbitrating interconnection agreements approved pursuant to the E A . '  

The Commission is a state regulatory body 

B. Procedural History 

On June 22, 2001, Sprint Communications Company, L.P. (Sprint) filed with the Public 

Utility Commission (Commission) a petition to arbitrate unresolved rates, terms, conditions, and 

related arrangements of a proposed renewal of its interconnection agreement with Verizon 

Southwest, Inc. (Verizon) and Verizon Advanced Data h c .  (VADI)' under section 252(b)(1) of 

the FTTA.' Sprint, in its petition, advanced 22 issues for the arbitration. Verizon and VADI 

subsequently moved for dismissal several issues as not appropriate for arbitration? In an order 

on motions to dismiss issues 1,4, and 8 of Sprint's petition, the Arbitrators found that VADI is a 

proper party to this arbitration, VADI would be bound by the agreement reached in this 

proceeding, and that issues 4 and 8 would be addressed.6 

On September 28, 2001, all of the parties filed a stipulation indicating that VADI need 

not continue as a party to this proceeding because the parties agreed that the issues involving 

VADI were more appropriately addressed in the Lirze Sharing Docket.' The parties stated that 

the determinations made in the Line Sharing Docket shall apply to Verizon and VADI. The 

47 U.S.C. § 251(b); P.U.C. PROC. R. 22.305. 

47 U.S.C. 88  25 l(b)(4); 252(e)( I ) .  

VADI is a facilities-based local exchange carrier providing DSL, frame relay, and ATM cell relay 
services. VADI is the advanced services affiliate of Verizon. VADI Initial Brief in Support of Motion to Dismiss at 
1 {July 16, 2001). 

' 47 U.S.C. 252(b)(1); P.U.C. PROC. R. 22.305. 

See P.U.C. PROC. R. 22.305(f). Compare 47 U.S.C. 252(a) (voluntary negotiations) with 47 U.S.C. 
252(b) (compulsory arbitration). 

Order No. 2 at 7,9-10 (August 7, 2001); See In re Application of GTE Corporation, Trnrisferor arid Bell 
Atlantic Corporation, Transferee for Consent to Transfer Corttrol of Domestic arid Iiiterriational Section 214 and 
310 Authorizations and Applications to Transfer Control of a Submarine Cable Lmiding License, CC Docket No. 
98-184, Order at 2, 4 (rel. September 26, 2001) (allowing Verizon to reintegrate VADI by accelerating the time in 
which Verizon is permitted to provide advanced services without using its separate advanced services affifiate). 

Stipulation I at 1-2, 3, 5 (September 28, 2001); See Petition of Rhythms Links, lnc. Agairzst Southwestern 
Bell Telephone Company for  Post-Interconnection Dispute Resolution and Arbitration under the 
Telecommunications Act of 1996 Regarding Rates, Terms, Conditions and Related Arrangenients -for Line Sharing, 
Docket No. 22469 (April 26,2000) (Line Sharing Docket). 

5 

7 



PUC Docket No. 24306 Arbitration Award Page3 - 

parties, therefore, agreed that VADI shall be dismissed from this proceeding.’ Also in that 

stipulation, the parties agreed, for various reasons, that issues 1,  6-8, 11, 13-14, 16-18, 20-21 no 

longer needed to be addressed in this proceeding.’ 

On November 14, 2001, Sprint and Verizon filed a second stipulation, in which they 

reached an agreement on issues 4 and 12 and stated that these would no longer be at issue in the 

proceeding.’” Finally, Sprint and Verizon filed a third stipulation stating that issues 9-10 and 19 

were no longer issues that would be submitted for resolution to the arbitrators.” The parties 

additionally agreed to waive cross-examination of direct testimony for issues 5, 15, and 22, to 

admit the direct testimony of each witness on these issues in evidence, and to submit the issues in 

written briefs to the arbitrators.’’ 

In response to the parties’ stipulation, on November 27, 2001, the Arbitrators issued 

Order No. 4 dismissing VADI as a party to this proceeding. The Arbitrators also set the hearing 

schedule and resolved that issues 2 and 3 would be presented on the merits and that issues 5, 15, 

and 22 would be submitted through admitted pre-filed testimony and briefing by the parties. The 

hearing on the merits for issues 2 and 3 was held on November 29,2001. 

C. Executive Summary 

The parties have brought five issues to the Commission for compulsory arbitration. The 

first, Issue 2, concerns whether the Commission should require Verizon to allow 

multijurisdictional trunks that combine local traffic with access traffic, and to permit reciprocal 

compensation to be paid for the local portion of the traffic. Issue 3 concerns Sprint’s 004 voice- 

activated dialing (VAD) product, asking whether a certain subset of 00-NAD calls are “local 

calls,” and, if so, whether they are subject to reciprocal compensation or some other kind of 

charges. The next issue, Issue 5, asks whether Verizon should be required to provide Sprint with 

custom calling services on a stand-alone basis at wholesale discount rates. The fourth issue, 
~ ~ ~ ~~ 

Stipulation I at 1-2 (September 28,2001). 

Stipulation I at 2-7 (September 28, 2001). 

8 

9 

10 Stipulation I1 at 1-2 (November 14, 200 1 ). 

‘ I  Stipulation 111 at 2, 3-4 (November 19, 2001). 
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I 

Issue 15, concerns the collocation tariff that Verizon anticipates filing with the Commission, and 

raises Sprint’s concern that this tariff may supersede provisions in the SprintNerizon 

interconnection agreement without providing Sprint an opportunity to comment. Finally, Issus 

22 asks whether Sprint has an obligation to provide Verizon with collocation pursuant to Section 

251 of the FTA. 

Issue 2 concerns whether the Commission should require Verizon to allow 

multijurisdictional trunks that combine local traffic with access traffic, and whether to permit 

reciprocal compensation to be paid for the local portion of the traffic. The Arbitrators find that 

Sprint should be allowed to combine multijurisdictional traffic over the same trunks or trunk 

group. The Arbitrators concluded that Verizon’s administrative concerns regarding billing 

should not be determinative regarding this issue. ShouId the Sprint software that manages the 

identification of the traffic be determined to be inadequate, a percent local usage (PLU) factor 

could be utilized for billing. Verizon was also concerned it would be in violation of agreements 

with other CLECs that require jurisdictional separation of traffic. The Arbitrators find that 

- 

Sprint’s argument is compelling in that it is in fact Sprint, not Verizon, routing such traffic to the 

third party LEC. As such, it would be Sprint’s responsibility to establish interconnection 

agreements with all relevant CLECs for compensation arrangements. Finally, the Arbitrators 

find significant precedent for the use of multijurisdictional trunks for local and access traffic. 

The Arbitrators find that Sprint’s proposed language should be adopted except for sections 

1.1.4.2 and 1.1.4.3, which pertain to Issue 3. 

Issue 3 concerns Sprint’s 004 voice-activated dialing (VAD) product. It asks whether a 

certain subset of 00-NAD calls are “local calls,” and, if so, whether they are subject to 

reciprocal compensation or some other lund of intercarrier compensation or charge. The 

Arbitrators first find that the 00-NAD call at issue does not fall within the federal statutory 

definition of exchange access, the Cornmission’s definition of long distance, or the 

Commission’s definition of access services. Conversely, these 00-NAD calls do fit the federal 

statutory definition of a telephone exchange service and the Commission definition of local 

exchange service. In relation to compensation, the Arbitrators do not believe that the 00-NAD 

Stipulation I11 at 1, 2 (November 19, 2001). 
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call fits neatly within any of the static categories of traffic compensation the FCC presents in the 

ISP Remand Order. This type of call presents a novel question for the Commission. The 

Arbitrators conclude that the 00-NAD calls at issue are “local” calls, but they are not subject to 

reciprocal compensation. Current FCC policy results in access charges applying to these calls 

because the call does not originate or terminate on Sprint’s network facilities. The Arbitrators 

additionally find that the parties’ definition of local traffic should reflect the ISP Remand 

Order’s instructions regarding what traffic is subject to reciprocal compensation. The 

Arbitrators decide that a combination of language from both parties’ proposals is appropriate for 

the definition of local traffic. 

Issue 5 asks whether Verizon should be required to offer for resale custom caIling 

services on a stand-aIone basis at wholesale discount rates. The Arbitrators conclude that 

Verizon does offer custom calling services at retail. Thus, Verizon is obligated under section 

25 1 (c)(4) of the FTA to offer its custom calling services to Sprint, without requiring the purchase 

of the underlying local service, at the appropriate discount. 

Issue 15 concerns the collocation tariff that Verizon anticipates filing with the 

Commission, and raises Sprint’s concern that this tariff may supersede provisions of the 

SprintNerizon interconnection agreement without providing Sprint an opportunity to comment. 

The Arbitrators recognize that Verizon has the right to file a collocation tariff, and the terms of 

that tariff may be different from the collocation terms in the parties‘ interconnection agreement. 

The Arbitrators agree with Sprint that any future collocation tariff should become binding upon 

the parties on the actual effective date of the tariff, and the parties’ agreement should govern 

until that time. Generally, a tariffs effective date occurs on or after the Commission issues an 

order approving Verizon’s tariff. This process allows Sprint to have the opportunity to 

participate in the collocation tariff proceeding pursuant to PURA Chapters 53 and The 

arbitrators conclude that Sprint’s proposed language best reflects the Arbitrators’ decision and 

should be adopted with modifications. 

Public Utility Regulatory Act, Tex. Util. Code Ann. $ 8  11.001-64.158 (Vernon 1998 & supp. 2002) 13 

(PURA). 



PUC Docket No. 24306 Arbitration Award Page6 - 

Issue 22 asks whether Sprint has an obligation to provide Verizon with collocation 

pursuant to Section 251 of the FTA. The Arbitrators conclude that Verizon is essentially seeking 

an extension of collocation obligations upon CLECs that are not contained in the I T A .  The duty 

to provide collocation is only applicable to incumbent local exchange carriers. The Arbitrators 

decline to require Sprint to provide collocation to Verizon. 

11. RELEVANT STATE AND FEDERAL PROCEEDINGS 

A. Relevant Commission Decisions 

Essential Office Order 

In 2001, the Commission decided that Southwestern Bell Telephone’s (SWBT) practice 

of requiring telecommunications carriers to purchase underlying basic local services in 

conjunction with its vertical features was an unreasonable restriction on resale in violation of 

section 251(c)(4) of the FFA and section 60.042 of PURA! The Commission further 

established a general presumption “that tying the purchase of separately tariffed vertical features 

to the purchase of local service is unrea~onable.’’~’ In the order, the Commission required SWBT 

to discontinue its practice and offer its vertical features for resale without the concomitant 

purchase of the underlying basic local service line? 

Complaint By AT&T Communications of the Southwest, Iiic. Regardiirg Tariff Control Number 2131 I ,  
Pricing Flexibiliv - EssentiaE Ofice Packages, Docket Nos. 21425 and 21475, Order at 2, 10 (conclusions of law 
10, 13, and 14) (December 18, 2000) (on appeal at Southwestern Bell Tel. Co. v. P.U.C., No. GNI-00541 (Travis 
County , Tex.) (Essential Ofice Order), adopting, Complaint By AT&T Commiinicatims of the Southnest, Inc. 
Regarding Tarif Control Number 2131 I ,  Pricing Flexibility - Essential Oflce Packages, Docket Nos. 21425 and 
21475, Proposal for Decision (October 19. 200) (Essential Oflce PFD) .  

14 

l 5  Id. at 4. 

l 6  Id. at 11. 

I 
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B. Relevant Federal Communications Commission Decisions 

ISP Remand Order 

On April 27, 2001, the FCC released an Order reconsidering the proper treatment for 

purposes of inter-carrier compensation of telecommunications traffic delivered to ISPs. The 

FCC modified its previous analysis in the Declaratory Ruling to conclude that Congress 

excluded traffic identified in section 251(g) of the I T A ,  including traffic destined for ISPs, from 

the ‘‘telecommunications’’ traffic subject to reciprocal compensation. l 8  Accordingly, although for 

different reasons than set out in the Declaratory Riding, the FCC found that the provisions of 

section 25 1 (g )  of the FTA do not extend to ISP-bound traffic, reaffirmed its previous conclusion 

that traffic delivered to an ISP is predominantly interstate access traffic subject to FTA 5 201, 

and established a cost recovery mechanism for the exchange of ISP-bound traffic.” Ln particular, 

the FCC initiated a 36-month transition towards a compIete bill-and-keep recovery system? 

The ISP Remand Order clarified that the classification and compensation standard for all 

telecommunications traffic, including ISP-bound traffic, is to be based upon the interplay 

between sections 251(b)(5) and 251(g) of the FTA. The FCC concluded that all 

telecommunications traffic is eligible for reciprocal compensation under section 25 1 (b)(5) of the 

FTA, unless expressly exempted by section 25 1 (8). Section 25 1 (g) exempts exchange access, 

information access, and exchange services for such access from reciprocal compensation.” 

In the Matter of Intercarrier Compensation for ISP-Bound Traflc, CC Docket No. 99-68, Order on 17 

Remand and Report and Order, FCC 01-131 (re]. April 27,2001) ( I S P  Remand Order). 

I8ld- atm 1. 

‘9 Id. 

2o Id. at 1 7. 

Id. at 1 32, 34. 
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C. Relevant Court Decisions 

Bell Atlantic Telephone Companies v. FCC 

On March 24, 2000, the District of Columbia Circuit Court vacated the FCC’s 

Declaratory Ruling regarding inter-carrier compensation for ISP-bound traffic.” The court 

remanded the FCC decision to the federal commission because the FCC did not properly explain 

why ISP-bound traffic should not be subject to reciprocal compensation. The court found that 

the FCC’s ruling was premised on its decision to employ an end-to-end analysis traditionally 

used for jurisdictional purposes in determining whether particular traffic is inter~tate.’~ The FCC 

utilized the end-to-end analysis to demonstrate why ISP-bound traffic is interstate traffic, not 

terminating local telecommunications traffic and why the traffic is “exchange access” rather than 

“telephone exchange service.”’4 The court went on to examine the FCC’s statutory and policy 

justifications regarding its ISP-bound traffic finding. Ultimately, the court found that the FCC 

had not explained why the end-to-end analysis “is relevant to disceming whether a call to an ISP 

should fit within the local call model of two collaborating LECs or the long-distance model of a 

long-distance carrier collaborating with two LECs.”” Consequently, the court vacated the 

Declaratory Ruling and remanded the case to the FCC. After the federal court’s ruling, the FCC 

issued the ISP Remand Order discussed above. 

’’ Bell Atl. Tel. Companies v. FCC, 206 F.3d I (D.C.Cir. 3,000). I n  the Matter of Inrplementation of the 
h c a I  Competition Provisions in the Telecommurrications Act of 1996, CC Docket No. 96-98, Declaratory Ruling; 
Inter-Carrier Compensation for I S f  -Bound Trafic, CC Docket No. 99-68, Notice of Proposed Rulemaking, 14 FCC 
Rcd 3689 (Feb. 26, 1999) (Declaratory Ruling); Proceeding to Exaniiric Reciprocal Compensation Pursuant to 
Section 252 of the Federal Telecommunication Act of 1996. Docket No. 21982, Revised Arbitration Award at 7-8 
(August 3 I ,  2000) (discussing the Declaratory Ruling). 

23 Bell AtI. Tel., 206 F.3d at 5. 

’‘ Bell At/. Tel., 206 F.3d at 4, 5. 

l5 Bell Atl. Tel., 206 F.3d at 5 ;  ZSP Remand Order at g[¶ 16, 25, and 53. 
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111. DISCUSSION OF DPL ISSUES 

A. DPL Issues 2(a) and 2(b) Multi-iurisdictional Trunks 

2(a), Should Sprint be able to combine interstate, intrastate, both 
interLATA and intraLATA, and local traffic on the same network trunk 
groups (‘I multijurisdictional trunks’ ‘1 and to compensate Verizon based on 
the particular jurisdiction of each segment of the call volumes that utilize the 
facilities; i.e., pay access on interstate calls, intrastate access on intrastate toll 
calls and pay reciprocal compensation for local traffic? 

2(b), Should reciprocal compensation apply to calls that originate and 
terminate within the same local calling area but are routed over Verizon- 
provided access facilities before termination? 

Sprint’s Position 

Sprint believes it should be able to combine traffic from different jurisdictions on the 

same facilities and pay separate types of compensation (local compensation or access) based on 

the jurisdiction of the traffic.26 Sprint believes it is not necessary for a call to originate and 

terminate on different carrier’s networks to be subject to reciprocal compensation  rate^.'^ In 

brief, Sprint noted that the FCC has traditionally endorsed an end-to-end analysis for call 

jurisdiction determination.’* Sprint further offered that Verizon’s General Exchange Tariff 

utilizes this same end-to-end  ati ion ale.'^ Sprint submits that when determining traffic type, the 

Commission should examine the use of the facility as opposed to a characterization of the 

facility.” Sprint posits that if it is required to pay access charges for calls that are local in nature 

(in Sprint’s opinion), made utilizing its Voice Activated Dialing (VAD) service, it would not be 

financially viable to offer this service (VAD).3i 

26 Sprint Exhibit C, Direct Testimony of Michael Hunsucker at 9 (Hunsucker Direct) 

Hunsucker Direct at 9. 27 

28 Sprint’s Initial Brief at 1 1  (December 14, 2001). 

Sprint Exhibit H, General Telephone Company of the Southwest, Texas General Exchange Tariff, 29 

Section 4, 3rd revised sheet No. 11A. 

30 Tr. at 149-150. 

Hunsucker Direct at 1 I .  31 
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Sprint offers that a call placed by a Verizon end-user, using 00-NAD via Sprint’s 

network, and terminating to another Verizon end-user in the same local calling area is in fact a 

local call, and not subject to access charges. It compares such a call to one made from a Verizon 

end-user to a CLEC number, which is in turn call-forwarded to another Verizon local customer 

in the same local calling area. Sprint believes that both call scenarios (VAD local end to end and 

call forwarded local end to end) should be treated as local calls and subject to reciprocal 

compensation as opposed to access charges.’’ Similarly, Sprint maintains that it is not necessary 

for a call to originate on one carrier’s network and terminate on a different carrier’s network to 

be subject to reciprocal compensation.33 Further, Sprint offered, and Verizon concurred that its 

00-NAD service itself is a local service, similar to and substitutable for, Verizon’s local service 

of Speed Dialing3-l 

Sprint maintains that a call by a Verizon customer, placed via Verizon Operator service 

to another Verizon customer in the same local calling area, is also similar in routing to the Sprint 

00-NAD local call at issue. Each routes to another platform that is not necessarily in the same 

local area and then terminates to another local customer of the same carrier as the originating 

caller. Sprint makes the point that the Verizon call placed via Operator service is construed by 

Verizon as a local call, not a toll call, therefore, neither should the similar 00-NAD “local” 

ca11.35 

Sprint states that it has interconnection agreements with BellSouth, SBC and Qwest that 

allow Sprint to provide local calls via its 00- dialing arrangement and treat the calls as local for 

compensation purposes.’6 Sprint offers to “compensate Verizon for transport on the originating 

side of the call and for all appropriate network elements (tandem switching, transport and end 

office switching) on the terminating side of the call at TELRIC-based  rate^."'^ Sprint cites 

32 Id. at 12. 

33 Id. at 13. 

Sprint Exhibit G; Tr. at 11 1 - 112 3s 

35 Hunsucker Direct at 14 - 15. 

36 Id. at 16- 17. 

37 Id. at 17. 
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P.U.C. SUBST. R. 26.272(d)(4)(Af(i) as support for its position that local interconnection rates 

are appropriate for the types of calls/traffic being arbitrated.38 

Sprint disagrees with the assertion that it is trying to avoid access charges by its 

Rather, they assert that Sprint will distinguish between what it considers local and 

toll calls made via 00-NAD, pay access for the toll calls and TELRIC-based charges for the 

local calls.3o Sprint believes that the FCC has provided guidance on defining calls for 

compensation purposes.41 Sprint believes its 00-NAD service is analogous to directory 

assistance calls, and thus, the FCC's position that such calls are local is applicable in this 

scenario? 

AGREEMENT LANGUAGE 

Sprint proposes the following language: 

Multi-j urisdictional Trunks 

1.1.1 VERIZON shall not impose any restrictions on SPRINT'S ability to 
combine Local Traffic, as defined in this Agreement, with intrastate intraLATA 
and interLATA access traffic, and interstate access traffic on the same (combined) 
trunk group. To the extent VERIZON does not currently combine its own 
intrastate intraLATA and interLATA access traffic and interstate access traffic 
with Local Traffic does not in any way inhibit or limit SPRINT'S ability to 
combine such traffic. Verizon will allow Local Traffic to be transmitted over 
access facilities and reciprocal compensation chargers shall apply. VERIZON 
shall also allow access traffic to be transmitted over local interconnection 
facilities and access charges shall be applicable only to that portion of the traffic 
that is access traffic. 

1.1.2 Sprint will identify to Verizon the traffic delivered on the combined trunk 
group as intrastate intraLATA or interLATA access, interstate access or Local 
Traffic. Sprint shall only be required to compensate Verizon for the delivery of 
such Local Traffic terminated on the Verizon network pursuant to the reciprocal 

38 Id. at 18- 19. 

39 Sprint Exhibit D, Rebuttal Testimony of Michael Hunsucker at 2 (Hunsucker Rebuttal). 

40 Hunsucker Rebuttal at 2, 

4 1  Id. at 4. 

'' Hunsucker Rebuttal at 4; Provision of Directory Listing lrlformation wider rhe Telecommunicarions Act 
15, 17, and 19 - 21 (rel. January 23, 2001) of 1934, As Amended, CC Docket 99-273, First Report and Order at 

(DA Order). 
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compensation provisions of this Agreement. Access charges do not apply to 
Local Traffic. Neither Party will charge the other Party access charges for Local 
Traffic. 

1.1.2.1 SPRINT will measure and accurately identify Local Traffic, intrastate 
intraLATA and interLATA access traffic and interstate access traffic on the 
combined trunk group. SPRINT will pay VERIZON reciprocal compensation for 
the Local Traffic portion of traffic identified that is terminated on the VERIZON 
local network. The appropriate access charges shall apply to non-Local Traffic. 

1.1.2.2 When SPRINT is not able to measure traffic, SPRINT shall provide 
appropriate jurisdictional use factors that will be used to apportion traffic. 

1.1.3 VERIZON may audit the development of SPRINT’S actual usage or the 
development of the jurisdictional usage factors, as set forth in the Audit 
provisions of the General Terms and Conditions of this Agreement. 

1.1.4 As an example of the parties’ intent 00- traffic from Verizon Customers 
who are presubscribed to Sprint will continue to be routed by Verizon to Sprint 
over originating switched access service. 

1.1.4.1 00- traffic from Sprint IXC presubscribed end user customers will 
continue to be routed to Sprint IXC over originating FGD switched access 
service. 

1.1.4.2 The jurisdiction of the traffic will be determined by Sprint based upon the 
origination and termination points of the call. Sprint will determine the amount of 
total 00- traffic that is Local Traffic and will report that factor and the associated 
minutes of use (MOU) used to determine the factor to VERIZON. 

1.1.4.3 Using that data and the Sprint IXC total switched access MOUs for that 
month, Verizon will calculate a credit on Sprint EC’s  switched access bill, which 
will be applied in the following month. The credit will represent the amount of 
00- traffic that is local and will take into consideration TELRIC based billing for 
the 00- MOUs that are local. The credit will be accomplished via a netting 
process whereby Sprint IXC will be given full credit for all applicable billed 
access charge components offset by the billing of 00- transport on the originating 
side of the call and for all appropriate network elements (tandem switching, 
transport and end office switching) on the terminating side of the call at TELRIC- 
based rates based upon the applicable state TELRIC rates contained in this 
Agreement. VERIZON will have audit rights on the data reported by Sprint 
CLEC .r’43 

43 Sprint’s Initial Brief at 28-29 (December 14, 2001) (Sprint’s Initial Brief). 
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Verizon ’s Positiun 

Verizon asks that this Commission reject Sprint’s request to create new 

“multijurisdictional” trunks by renaming certain access calls - its 00-NAD calls - as ‘clo~al.”44 

Verizon contends that Sprint wants the ability to route “local” traffic over access facilities in 

order to bolster its argument that its 00-NAD calls are “local” and thus subject to reciprocal 

compensation rates rather than access Verizon states its proposed language does not 

permit multijurisdictional trunks. Verizon explains that its position is based on technical and 

operational reasons, as well as contractual reasons between Verizon and other CLECs. 

With respect to the multijurisdictional trunk issue as it relates to Sprint’s OO-NAD calls, 

Verizon states that Sprint indicates it is interested in “creating” multijurisdictional trunks only in 

so far as it is permitted to re-classify a certain subset of access calls - its 00-NAD calls - as non- 

access.46 Verizon notes Sprint’s proposed language in the context of Issue 2 would permit Sprint 

to route those re-classified “local” calls on the same access trunks over which they have always 

been routed (with other access traffic). Verizon concludes that this language would effectively 

make the access trunks over which those calls have always been routed “multijurisdictional.”47 

Accordingly, Verizon points out that Sprint must have contract language alIowing 

multijurisdictional traffic over the same trunks if it prevails on its argument relating to its 00- 

N A D  product. Conversely, Verizon submits that if it prevails on its position with respect to 

Sprint’s 00-NAD product the multijurisdictional trunk issue is 

If Sprint’s proposal is adopted, Verizon asserts, correct billing between Sprint and 

Verizon will be imp~ssible.~’ Verizon explains that, per the industry standard guidelines for the 

meet-point billing of switched access to IXCs, as defined in the Multiple Exchange Carrier 

Access Billing (MECAB) guidelines, and under which Sprint and Verizon have agreed to 

operate, terminating access records on tandem-routed traffic are created by the tandem company 

Verizon’s Initial Brief at 20 (December 14, 2001 (Verizon’s InitiaI Brief) 44 

35 ~ d .  at 20. 

46 Verizon Exhibit 4, Direct Testimony of William Munsell at 5 (Munsell Direct). 

Verizon’s Reply Brief at 7 (December 21.2001) (Verizon’s Reply Brief). 47 

‘* Id. at 7 .  
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(Verizon) and forwarded to the end office company (Sprint). If the parties utilize a single trunk 

group for exchange access, intraLATA toll, and local traffic, Verizon notes that Sprint will create 

terminating records at its switch for all such traffic, including terminating exchange access, for 

which Sprint will receive from Verizon terminating access records per the MECAB guidelines? 

Verizon asserts that Sprint admits duplicate records would indeed be ~rea ted .~’  

More importantly, Verizon contends, Sprint admits it does not have a method to identify 

and delete the duplicate Without a method to delete the duplicate records, Verizon 

concludes the billing process is corrupted and inaccurate. Verizon is also concerned that Sprint 

will bill reciprocal compensation charges to Verizon for traffic for which Verizon is not 

r e s p ~ n s i b l e . ~ ~  

At the hearing, when asked whether the proposed contract specified how Sprint was 

going to deal with this billing issue, Verizon asserts that Sprint witness Hunsucker said he did 

not know? Mr. Hunsucker then testified that he believed Sprint was working on a system that 

would look at the “from” and “to” numbers of the traffic to address the billing issues? Verizon 

adds that Mr. Hunsucker did not know, however, how long it had been worked on and stated 

“there are some changes on the horizon next year that will change that process, but I’m not - you 

know, I can’t speak to the details of how all of that is going to work.’”16 Verizon points out that 

Sprint states that the billing issue will be addressed through the use of percent interstate usage 

and percent local usage factors? Verizon notes there is no record evidence to support this 

assertion, and this does not appear to be what Sprint witness Hunsucker is referring to in his 

testimony at the hearing. Verizon adds that using these factors will not address at all the 

Munsell Direct at 6. 

’’ Id. at 8. 

Tr. at 49. 51 

” Munsell Direct at 8-9. 

53 Munsell Direct at 9. 

54 Tr. at 48. 

55 Id. at 49. 

‘‘ ~ d .  at 49-5 1. 

57 Verizon’s Reply Brief at 9. 



PUC Docket No. 24306 Arbitration Award Page 15 . 

duplicate bill problem that Verizon has identified, because these factors do not identify which 

duplicate records should be deleted? 
I 

Without knowledge of the amount of traffic (local, intraLATA toll and exchange access) 

that Sprint would terminate over its proposed multijurisdictional trunks, Verizon maintains it is 

impossible to quantify exactly the financial magnitude of this problem. Verizon notes, however, 

that reciprocal compensation rates are lower than access charges by a factor of 4.5, and thus, 

there is a natural motivation to misreport this traffi~.~’ Verizon asserts that the duplication of 

records for terminating exchange access would increase the potential for future disputes between 

Verizon and Sprint, which would likely come before this Commission, and which could be 

avoided altogether by the use of separate trunk groups, which has been the practice in the past? 

Verizon adds that every interconnection agreement Verizon has with facilities-based 

CLECs in Texas requires that exchange access traffic be routed between Verizon and the CLEC 

on trunks that are distinct from trunks that carry local traffic between the two entities? Verizon 

states that, if Sprint’s position on this issue is accepted, then Sprint will have the ability to route 

both exchange access and local traffic to a Verizon tandem switch on the same trunk group. 

Verizon notes that some of this traffic will be destined for other CLECs that are also 

interconnected at the Verizon tandem switch. In such a case, Verizon argues it will not be able 

to “separate” the exchange access traffic destined for a third-party CLEC from the local traffic 

also destined for that third-party CLEC. Verizon concludes it will be put in a position of 

contractual non-compliance with each and every facilities-based CLEC in Texas with whom 

Verizon has an interconnection agreement, which will create billing problems - and ultimately 

biIling disputes - between Verizon and the third-party C L E C S . ~ ~  

Id. 

‘’ Verizon’s Initial Brief at 22. 

Munsell Direct at 9. 

ld. at 10. 

Id. 

60 
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Further, Verizon maintains its position is consistent with how Sprint, in its capacity as an 

ILEC, treats CLECs in Texas? For example, Verizon notes the interconnection agreement 

between United Telephone Company of Texas, hc .  d/b/a Sprint and Central Telephone 

Company d/b/a Sprint (“Sprint the ILEC”) and the CLEC Ernest Communications, Inc., requires 

the separation of access traffic onto its own trunk group. 

AGREEMENT LANGUAGE 

Verizon proposes the following contract language: 

Interconnection Attachment, Section 2.4 Trunking Requirements. In accordance 
with Article I, Section 3.4, it will be necessary for the Parties to have met and 
agreed on trunking availability and requirements in order for the Parties to begin 
exchange of traffic. 

2.4.1. Switching Center Trunking. The Parties agree to establish trunk groups of 
sufficient capacity from the interconnecting facilities such that trunking is 
available to any switching center designated by either Party, including end 
offices, tandems, 9 1 1 routing switches, and directory assistance/operator service 
switches. However, if the traffic is entirely one-way to Sprint from Verizon, then 
the requirement for 9 1 1 and directory assistance/operator services trunks is 
waived. The Parties will mutually agree where one-way or two-way trunking will 
be available. The Parties may use two-way trunks for delivery of Local Traffic or 
either Party may elect to provision its own one-way trunks for delivery of Local 
Traffic to the other Party. If a Party elects to provision its own one-way trunks, 
that Party will be responsible for its own expenses associated with the trunks. 

Each Party is obligated under this Agreement to order trunks or build facilities in 
the establishment of interconnection arrangements for the delivery of Intemet 
traffic. 

SPRINT and VERIZON shall, where applicable, make reciprocally available, by 
mutual agreement, the required trunk groups to handle different traffic types. 
SPRINT and VERIZON will support the provisioning of trunk groups that carry 
combined or separate Local Traffic, intraLATA toll and optional EAS traffic. 
Sprint will establish separate trunk groups, to the extent Sprint subtends a 
VERIZON access tandem, for the routing of exchange access traffic used to 
provide Switched Access Service to IXCs. To the extent SPRINT desires to have 
any IXCs originate or terminate switched access traffic to or from SPRINT, using 
jointly provided switched access facilities routed through a VERIZON access 

63 Munsell Direct at 10-1 1. 
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tandem, it is the responsibility of SPRINT to arrange for such IXC to issue an 
Access Service Request (“ASK7) to VERIZON to direct VERIZON to route the 
traffic. If VERIZON does not receive an ASR from the IXC, VERIZON will 
initially route the switched access traffic between the IXC and SPRINT. If the 
DCC subsequently indicates that it does not want the traffic routed to or from 
SPRINT, VERIZON will not route the traffic. 

2.4.1.1. Each Party agrees to initially route traffic only over the proper 
jurisdictional trunk group, as follows: 

(a) VERIZON originated traffic destined for the Sprint Operator Services 
platform (e.g., 00-. 1010333 or other Sprint routed CIC) will be routed to Sprint 
over new or existing Sprint access trunks, as leased from VERIZON by Sprint 
pursuant to the terms of VERIZON access tariff(s). 

(b) VERIZON originated traffic destined to a Sprint Customer (e.g., 7 or 10 digit 
dialed) will be routed to Sprint over local interconnection trunks. 

(c) Sprint originated traffic destined to a VEREON Customer (e-g., 7 or 10 digit 
dialed) will be routed to VERIZON over local interconnection trunks. This traffic 
may include local traffic terminated to VERIZON from a Sprint Operator 
Services plat form. 

(d) Sprint originated traffic routed to an interexchange carrier ( e g ,  I+  Toll) 
connected at a VERIZON access tandem will be routed to VERIZON over access 
interconnection trunks. 

(e) Toll traffic routed to Sprint from an interexchange carrier connected at a 
VERIZON tandem (e.g., terminating toll) will be routed to Sprint over access 
interconnection trunks. 

While the initial trunking will be as specified above, the Parties may agree to 
additional trunk groups, or a combination of trunk groups. 

2.4.1.2. Each Party shall only deliver traffic over the local interconnection trunk 
groups to the other Party’s tandem for those publicly-dialable NXX Codes served 
by end offices that directly subtend the tandem or to those wireless service 
providers that directly subtend the tandem. 

2.4.1.3. Neither Party shall route Switched Access Service traffic over local 
interconnection trunks, or Local Traffic over Switched Access Service trunks. 

2.4.2. Tandem Trunking-Interconnection at the Tandem for Local, InterLATA 
Toll, and/or JhtraLATA Toll Traffic. 

2.4.2.1. Single Tandem LATAs. Where VERIZON has a single Tandem in a 
LATA, IntraLATA Toll andor Local Traffic may be segregated on separate 
interconnection trunk groups, or combined on a single interconnection trunk 
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group, as specified in Section 2.4.1, for calls destined to or from all end offices 
and NXX’s which subtend VERIZON’s tandem. This trunk group shall be two- 
way, unless the Parties mutually agree to one-way, and will utilize Signaling 
System 7 (SS7) signaling, where available. 

2.4.2.2. Multiple Tandem LATAs. Where VERIZON has more than one Tandem 
in a LATA, IntraLATA Toll and/or Locai Traffic may be segregated on separate 
interconnection trunk groups, or may be combined on a single interconnection 
trunk group, as specified in Section 2.4.1, at every VERIZON tandem to terminate 
calls destined to or from all end offices and NXX’s which subtend each tandem. 

Pursuant to Section 2.3.2 of this Attachment, such Interconnection Trunk groups 
may interconnect utilizing SPRINT-provided facilities at only one of the Verizon 
Tandems in the LATA. However, if SPRINT assigns NXX codes in rate centers 
that are served by other Verizon Tandems in the LATA, SPRINT will establish 
additional routing points at such other Verizon Tandems by establishing 
Interconnection Trunk groups provisioned over dedicated facilities between the IP 
and such additional Verizon Tandem(s). SPRINT agrees to pay the appropriate 
facilities, switching, transport, and end-office termination charges to compensate 
VERIZON for terminating calls to a11 VERIZON subscribers in that LATA? 

Arbitrator’s Decision 

The Arbitrators determine that the issue of multijurisdictional trunks should be analyzed 

separately from Issue 2(b), whether reciprocal Compensation applies to calls that originate and 

terminate within the same local calling area (00-NAD traffic over these trunks). Here, the 

Arbitrators will address whether Sprint should be allowed to combine traffic from different 

jurisdictions on the same trunks or trunk group. Entirely separate are the debates as to whether 

the Sprint 00-NAD traffic under discussion in this case is properly categorized as either local 

service or exchange access, and whether reciprocal compensation or some other form of 

compensation should apply to these calls. The local versus access question and the 00-NAD 

compensation question shall be dealt with in the Arbitrator’s Decision for Issue 3. 

Although Verizon argues that the multijurisdictional trunk issue is moot if we find 

against Sprint regarding the classification and compensation of the 00-NAD call, Sprint has 

stated that it would, nonetheless, request a Commission decision on this matterF The 

64 Joint Decision Point List at 3-5 (November 14, 2001) (DPL). 

65 Tr. at 47. 



PUC Docket No. 24306 Arbitration Award Page 19 - 

Arbitrators believe that it is appropriate to render a decision here on Sprint's request for 

multijurisdictional trunks as part of the parties' agreement. 

The Arbitrators conclude that Sprint should be allowed to combine multijurisdictional 

traffic over the same trunks or trunk group. Verizon presented two primary areas of objection to 

multijurisdictional traffic: technicakperational issues and contractual issues? The Arbitrators 

have reviewed Verizon's objections and can find no justifiable reason for denying 

multijurisdictional trunks. 

Verizon's technical and operational concern is that correct billing of the calls would be 

impossible due to the lack of systems to separate. identify and appropriately bill the 

Sprint counters that it has a software system developed to manage the identification of the 

jurisdictional nature of the traffic, and that this system, as of December 2001, was in the testing 

stage? Based on implementation of this software, Sprint asserts that billing of 

multijurisdictional traffic will not be a 

The Arbitrators find that an administrative concern regarding billing should not be 

determinative regarding this issue. To the extent that multijurisdictional traffic exists between 

Sprint and Verizon, and billing problems arise, such matters can be resolved through a dispute 

resolution process. Multijurisdictional billing concems are not new. For example, procedures 

exist for reporting the appropriate jurisdiction of traffic, e+, percent interstate usage (PW) 

factor.'" The Arbitrators believe that, should the Sprint software be detezmined to be inadequate, 

a similar PTU concept could be utilized for billing of local versus access traffic, using a percent 

local usage (PLU) factor. Therefore, the Arbitrators find that the billing issue is not grounds for 

barring interstate, intrastate (both interLATA and intraLATA), and local or exchange services 

traffic over the same trunks or trunk groups. 

66 Munsell Direct at 5. 

67 Id. at 6-7. 

Tr. at 49-50. 

69 Id. at 53. 

'O Sprint Exhibit I, GTE Southwest Incorporated, Texas Facilities for State Access Tariff, Section 4, 5th 
Revised at 46. 
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Verizon's contractual concerns regarding multijurisdictional traffic revolve around 

Verizon's interconnection agreements with facilities-based CLECs in Verizon 

explained that, in circumstances where Sprint 00-NAD traffic is ultimately routed to other 

CLECs interconnected to a Verizon tandem switch, Verizon would be unable to separate the 

traffic onto separate trunks, and therefore, would be in violation of agreements that require such 

~eparation.~' Sprint disagreed with the assertion that a contract violation would occur in this 

scenario because the traffic would actually be terminating from the Sprint platform to the CLEC. 

Thus, any contractual obligations would be between Sprint and the relevant CLEC.73 The 

Arbitrators find that Sprint's argument is compelling in that it is in fact Sprint, not Verizon, 

routing such traffic to the third party LEC. As such, it would be Sprint's responsibility to 

establish interconnection agreements with all reIevant CLECs for compensation arrangements. 

The Arbitrators conclude that Verizon would not be in violation of the terms of its 

interconnection agreements that require separation of traffic. 

Finally, the Arbitrators find significant precedent for the use of multijurisdictional trunks 

for local and access traffic. In the hearing, Verizon agreed that it already has multijurisdictional 

trunks for interstate and intrastate access as well as for local and access traffic on some segments 

of its n e t ~ o r k . ~ '  Furthermore, in the arbitration award for the Texas Mega-Arbitration, parties 

cite interconnection agreements between MCT and SWBT and AT&T and SWBT that offer 

language to allow for the combination of local and access traffic on the same trunks. '' The 

provisions read as follows: 

IntraLATA toll may be combined with local traffic on the same trunk group when 
MCI/AT&T routes traffic to either a SWBT access tandem which serves a 
combined local and toll tandem or directly to a SWBT end office.76 

Munseli Direct at 8. 71 

72 Id. 

73 Tr. at 141-143. 

'' Id. at 97. 

75 See Petition of MFS Cummunicatioris Company, I~rc. for Arbitratiori of Pricirig for Uribundled Loops, 
Docket Nos. 161 89 (Consolidated with Docket Nos. I6 196, 16226. 16285, and I6290), Arbitration Award 
(November 7, 1996). 

l6 Petition of MFS Commiiriicatiarrs Company, lnc. for Arbi"hti of Pricing -for Unbiindled Loops, 
Docket Nos. 16189 (Consolidated with Docket Nos. 16196, 16226. 16285, and 16290), Arbitration Award at 102 
and 130 (November 7, 1996). 
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These companies, more than five years ago, agreed to the creation of muItijurisdictional 

trunks containing local and access traffic. The Arbitrators find no reason to prohibit a similar 

arrangement of multijurisdictional traffic between Sprint and Veri~on.~’ Likewise, we see no 

reason why the calls on these multijurisdictional trucks should not be compensated according to 

their classification or jurisdiction. Sprint should compensate Verizon based on the jurisdiction of 

the call volumes that utilize the multijurisdictional trunks. 

AGREEMENT LANGUAGE 

Because we have found that Sprint should be able to combine interstate, intrastate, both 

interLATA and intraLATA, and local traffic on the same network trunk groups 

(multijurisdictional trunks) and to compensate Verizon based on the particular jurisdiction of 

each segment of the call volumes that utilize the facilities; i.e., pay access on interstate calls, 

intrastate access on intrastate toll calls and pay reciprocal compensation for local traffic, the 

Arbitrators find that Sprint’s proposed language should be adopted for the parties’ agreement 

except for two sections. For the reasons stated under decision point list (DPL) Issue 3 for the 00- 

N A D  call, the Arbitrator’s reject sections 1.1.4.2 and I .  1.4.3 of Sprint’s proposed language.” 

B. DPL Issues 3(a) and 3(b) Definition of Local Traffic 

3(a). For the purposes of reciprocal compensation how should local traffic be 
defined? 

3(b). Should the definition of traffic for which reciprocal compensation is 
paid require that the traffic originate and terminate on separate local 
exchange carrier (“LEC”) networks? 

77 See In the Mutter of the Petitiuti of Spririt Communications Company for Arbitratioti with BellSoiith 
Telecommunicatioias, lnc. Pursuun f to Section 252(b) of the Telecamnirr~riratioris Act of 1996, North Carolina 
Utilities Commission Docket No. P-294, Sub 23, Public Utility Reports.4th 2001, N.C. PUC Lexis 525, 
Recommended Arbitration Order at 25 (July 5, 2001) (North Carolina Decision) (finding transporting o f  traffic from 
multiple jurisdictions over the same trunk groups both technically feasible and proper). 

Sprint’s Initial Brief at 28-29. 78 
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Sprint's Position 

Regarding the definition of local exchange traffic, "Sprint maintains that the Act and 

FCC decisions require that the jurisdiction of the traffic be determined by the origination and 

termination points of the call. In other words, if the call originates and terminates with the 

Verizon defined local calling area (including mandatory EAS), the call is local and not subject to 

access  charge^."^' Sprint maintains that the FCC S U P P O ~ ~ S  this end-to-end type of analysis for use 

in determining the jurisdiction of a call.'O 

Sprint alleges that Verizon's position in this proceeding is contradictory with positions 

Verizon has taken in other venues, in which Verizon has supported the end-to-end method of 

determining call jurisdiction." Further, Sprint believes that the definition of a local call in P.U.C. 

SUBST. R. 26.5 is applicable to the issue in this case.': 

Sprint denies that its proposal imposes costs on Verizon by refusing to compensate 

Verizon for calls routed over access trunks.83 Sprint cites its proposed compensation plan which, 

in addition to paying reciprocal compensation for the traffic, provides for Sprint to compensate 

Verizon TELRIC-based charges for transport only on the originating side of the call and for 

tandem switching, transport and end office switching on the terminating side of the call, based on 

which network elements are actually provided by Verizon in the compIetion of the call." Sprint 

asserts that its proposed compensation plan fairly compensates Verizon.ss Sprint adds that 

Verizon is compensated by each of the end-users through monthly local service rates for the right 

to originate and terminate local calls? 

Hunsucker Direct at 3 - 4. 79 

'O Declaratory Ruling; Hunsucker Direct at 4 - 6. 

'* Hunsucker Direct at 6-7. 

Id. at 8. 

83 Hunsucker Rebuttal at 2. 

'' Id. 

Id. at 3 

86 ILL at 3 
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Sprint argues that the following language should be used for defining Local Traffic in the 

parties’ agreement: 

For purposes of the payment of reciprocal compensation between the Parties, 
“Local Traffic” shall mean all telecommunications traffic, exchanged between 
Verizon and any telecommunications carrier other than a CMRS provider, except 
for telecommunications traffic that is interstate or intrastate Exchange Access, 
Information Access (traffic delivered to an Internet service provider), or exchange 
services for such access as determined by the FCC in the Order on Remand and 
Report and Order, CC Docket Nos. 96-98,99-68 adopted April 18,2001, FCC 01- 
131 (“Order”), as that Order is subsequently modified by action of the FCC or a 
court of competent jurisdiction. The parties agree that for purposes of the above, 
the term Exchange Access does not include telecommunications traffic that 
originates and terminates within a given local calling area or mandatory expanded 
area service (“EAS”) area. Neither Party waives its rights to participate and fully 
present its respective positions in any proceeding dealing with the compensation 
for Internet traffic.87 

Verizon 3 Position 

Verizon argues that the Arbitrators should adopt its proposed agreement language 

because it reflects how Sprint’s proposed 00-NAD and local calls should be compensated. 

Verizon explains that the parties’ dispute does not relate to all 00-/voice-activated dialing calls 

(“00-NAD calls”), but to a specific subset of calls. The calls wouid originate by a Verizon 

customer dialing 00-, routed through Sprint’s operator platform and then terminated to another 

Verizon customer in the same local calling area? Verizon argues that, as an initial matter, the 

decisive inquiry is not whether these calls are “local,” but whether they are subject to reciprocal 

compensation. *’ 

Verizon states that “00-” traffic is not new. It explains that Sprint has historically offered 

this service to end-users who are presubscribed to Sprint long distance. If the calling party 

chooses to make a call with the assistance of Sprint’s operator, that customer dials “00.” That 

’’ Sprint’s Initial Brief at 6. 

88 Munsell Direct at 13 

89 Verizon Exhibit 5 ,  Rebuttal Testimony of William Munsell at 2 (Munsell Rebuttal). 
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end-user’s call is then routed to the Sprint JXC operator service platform by way of Sprint’s 

point-of-presence (POP) over Sprint access trunks, and then terminated at the location of the 

called party, who could be within the same local calling area as the calling party.go Verizon 

offers that parties do not dispute whether such a call is an access call.9’ However, Verizon 

disagrees that Sprint’s introduction of a voice activated dialing platform into this scenario (00- 

/VAD) justifies reclassifying an access call as a “local” call for compensation purposes. Verizon 

notes that Sprint agrees that any interexchange call made via its 00-NAD service would continue 

to be access for which Sprint would pay access charges.” Verizon argues that Sprint seeks to 

offer a voice activated dialing service only to those customers who are presubscribed to Sprint 

long distance service.93 Sprint’s proposed 00-NAD service is, in Verizon’s words, really only a 

long distance “feature.” 

Verizon explains that the 00-NAD calls at issue travel over access facilities as opposed 

to local interconnection facilities, and they are switched numerous times at both ends - exactly 

like a standard-dialed long distance call.” Verizon contends this is not an efficient manner in 

which to provide local calling service, yet Sprint seeks to provide it in such a manner and to 

impose the costs of this inefficiency on Verizon.” Verizon asserts it incurs costs when switching 

calls through its access 

Verizon argues that the determination of whether 00-NAD traffic is local should be 

based on three aspects of the call: the originating and terminating geographic points, the 

originating and terminating carriers, and the routing of the Verizon contends that Sprint 

seeks to define certain 00-NAD calls as “local” based solely on its application of an “end to 

end” analysis, Le., because the calls at issue originate and terminate in the same local calling 

Verizon’s Initial Brief at 8-9. 

91 Id. at 9 

92 Tr. at 27-28. 

93 Verizon’s Initial Brief at 9. 

Munsell Direct at 14. 94 

95 ILL at 14. 

96 Id. at 14-15. 

97 Munsell Rebuttal at 2. 
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area.9s However, Verizon observes that the 00-NAD traffic at issue does not originate and 

terminate on the networks of different LECs? Also, Verizon notes that the traffic at issue is 

routed like a long-distance call, originating from a Verizon customer, routed over access 

facilities through Sprint's operator services, and routed back into the same local calling area of 

the originating Verizon customer to another Verizon customer."X' 

Verizon explains that a typical call for which reciprocal compensation is due is one that 

originates on  the network of one local service provider and terminated on the network of another 

local service provider within the same local calling area."" An example is when a Verizon local 

customer in Irving, Texas, makes a call to a Time Warner Telecom Iocal customer in the Dallas 

Metro area. In contrast, when a Verizon customer in Irving, who is presubscribed to Sprint the 

IXC for long distance service, places a call to someone in the Austin area, the customer is 

connected through an originating switched access service known as Feature Group D (FGD) 

from the calling customer's premises, through a Verizon end office switch, to Sprint's Point of 

Presence over switched access trunks provided to Sprint by Verizon.'O' 

Verizon explains that under 47 U.S.C. 5 51.701(e),"'-' in order to be eligible for reciprocal 

compensation under § 251(b)(5) of the Act, traffic must originate on the network of one carrier 

and terminate on the network of another carrier."' Verizon notes that Sprint recognizes its 00- 

N A D  traffic does not meet this definition, and actually asks this Commission to rewrite FCC 

Rule 51.701(e).105 Verizon notes that Sprint admitted at the hearing that its 00-NAD traffic does 

not satisfy a "literal" reading of the reciprocal compensation regulation."' 

98 ILL at 2. 

99 Id. 

I"' Id. 

" Id. at 4 
l ( l ?  Id. 

103 E A .  

Verizon's Initial Brief at 6. 

I"' Verizon's Reply Brief at 4. 

'06 Tr. at 36-37. 
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Verizon argues that 00-NAD calls are governed by the Texas FaciIities for State Access 

Tariff. Under that tariff, if a caller presubscribed to Sprint long distance dials “00” to use the 

assistance of Sprint’s operator to complete a call, this call results in access charges. Verizon 

points out that nothing in the tariff precludes the use of Switched Access FGD service for 

intrastate calls originating and terminating in the same local calling area. In addition, if the call 

traverses a state boundary, then Verizon notes the associated access service would be governed 

by Verizon’s interstate access tariff rather than by the State Access Tariff.”’ 

Verizon reports that Sprint admits the 00-NAD traffic at issue does not fit within the 

reciprocal compensation scheme, even though that is what its proposed contract language 

contemplates.’’* In its pre-filed testimony and at the hearing, Sprint proposed a new 

compensation regime for its 00-NAD calls that Verizon argues is not found in any of its 

proposed contract language. Verizon concludes that Sprint’s new proposal carves out a third 

category of traffic that is neither subject to reciprocal compensation nor access but would violate 

applicable law regarding both. IO9 Verizon notes the TELRIC-based compensation scheme Sprint 

proposes wouId make reciprocal compensation applicable to calls that do not originate on the 

network of one LEC and terminate on the network of the other, which conflicts with FCC rule 

5 1.701 (e). Additionally, Verizon states that under the reciprocal compensation regime, the 

originating carrier bears the cost of originating the call and pays the terminating carrier for 

transport and termination of the call. Indeed, compensation for origination of a call subject to 

reciprocal compensation is expressly prohibited; Verizon quotes 47 U.S.C. $ 5 1.703(b) “A LEC 

may not assess charges on any other telecommunications carrier for telecommunications traffic 

that originates on the LEC’s network.””’ Verizon observes that Sprint’s proposal would 

compensate Verizon both for originating the call and for terminating the call. When asked about 

this at the hearing, Verizon states that Sprint’s witness admitted their proposal would violate the 

Munsell Rebuttal at 6-7. 

Tr. at 36-37. 

107 

1 os 

IO9 Verizon’s Initial Brief at 14 

Id. at 16 
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prohibition on an originating carrier charging originating costs, but stated that he believed Sprint 

and Verizon could contractually agree to violate the FCC rule.”’ 

Verizon also points out that Sprint has argued for its definition of local traffic in other 

Verizon arbitrations across the country, and all of the commissions that have considered this 

issue have rejected Sprint’s argument that 00-NAD access calls should re-classified as “local” 

for compensation purposes. These states are California, Maryland, Massachusetts, and 

Pennsylvania and.’” For example, the Massachusetts Department of Telecommunications and 

Energy concluded that because Sprint is not the originating carrier for calls between two Verizon 

customers who use a Sprint dial-around mechanism, Sprint is not entitled to pay reciprocal 

compensation rates. The Public Utilities Commission of California found that the 00-NAD 

calling scheme was not functionally different from other calling patterns in which Sprint 

compensates Verizon for use of its network through access charges. 

AGREEMENT LANGUAGE 

Verizon offers the following proposed language: 

Glossary: Local Traffic. For purposes of compensation between the Parties, 
Local Traffic is VERIZON Traffic that terminates to SPRINT and SPRINT traffic 
that terminates to VERIZON, that is geographically within VERIZON’s then 
current local calling area, including mandatory local calling scope arrangements. 
A mandatory local calling scope arrangement is an arrangement that provides 
End-Users a local calling scope, i.e. Extended Area Service (EAS), beyond their 
basic exchange serving area. The Parties agree that traffic which originates on 
Verizon’s network and terminates on Sprints network, or which originates on 
Sprints network and terminates on Verizon’s network shall be used to determine 
Local Traffic. Local Traffic does not include optional local calling scopes, Le. 

‘ ‘ I  Tr. at 66-67. 

Munsell Direct at 15. In the Matter of the Petirioti of Sprint Commioiications, L.P. For Arbitratiori Of 
Interconnection Rates, Terms, Conditions And Related Arrangements With Verizori Caiifoniia, Inc. F/K/A GTE 
California, Incorporated, California Public Utilities Commission Application No. 00-09-03 1 ,  Opinion (March 15. 
2001) (Califomia Decision); In the Matter of the Arbitration of Sprint Communications Company, L.P. v. Verizorz 
Maryland, Inc. Pursuant to Section 252(b) of the Telecommiriiications Act of I996, Maryland Public Service 
Commission No. 8887, Order No. 77320 at 10-1 1 (October 24, 2001) (Maqlund Decision); Petifion of Sprint 
Communications Company, L. P,  Pursuant to Section 252(b) of the Telecommurricatiuns Act of 1996, for arbitration 
of an interconnection agreement bemeen Sprint and Massachusetts, Massachusetts Department D.T.E. 00-54 
(December 1 1, 2000) (Massachusetts Decision); Petition of Sprint Communicatioiis Cornpan!, L. P. for an 
Arbitration Award of Interconnection Rates, Terms arid Conditions Piirsmnt to 47 U.S.C. 9 252(b) and Related 
Arrangements With Verizorz Pennsylvania, Znc., Pennsylvania Utility Commission No. A-3 10 1 183FW02, Opinion 
and Order at 32 (October 12,2001) (Pennsylvania Decision). 
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optional rate packages that permit the End-User to choose a local calling scope 
beyond their basic exchange serving area for an additional fee, referred to 
hereafter as ”optional EAS”. Local Traffic does not include Internet Traffic.”3 

Arbitrator’s Decision 

The parties ask that we examine how local traffic should be defined in their agreement. 

Sprint presents a particular type of call, 00-NAD service, to support its definition. The 

Arbitrators conclude that the 0 - N A D  calls at issue are properly classified as telephone 

exchange service or “local” calls, but they are not subject to reciprocal compensation. As 

explained below, current FCC policy dictates that access charges apply to these 00-NAD calls. 

At the outset, the Arbitrators note that the specific traffic the parties dispute is not all 

Sprint 00-NAD calls, but a specific subset of these calls, made from a Verizon locd service 

customer to another Verizon local service customer, both of which are in the same local calling 

area.”‘ The caller subscribes to Sprint long distance, which provides the 00-NAD service. The 

caller picks up the receiver, dials “00,” and speaks a name. The call is then routed through an 

originating switched access service known as Feature Group D (FGD) from the customer’s 

premises, through a Verizon central office switch and a Verizon access tandem, over a trunk to 

Sprint’s point of presence (POP). The parties appear to agree that LATA boundaries are 

typically crossed to reach this POP. At the POP, a computer interprets the voice command and 

dials a number to reach the call recipient. In this case, the recipient is in the same local calling 

area as the caller. The call is then routed back over a trunk, through Verizon’s access tandem 

and a Verizon central office to reach the end user? The Arbitrator’s conclusions concentrate on 

this specific traffic, unless otherwise noted. 

Sprint and Verizon ask whether the call is a local call subject to reciprocal compensation 

or an exchange access call subject to access charges. The parties are concerned about whether 

the call is local because the definition of “local traffic” in their interconnection agreement, 

negotiated before the issuance of the FCC’s ZSP Remand Order, describes the traffic to which 

DPLat 11-12. 

Sprint Exhibit J at scenario 2. I14 
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I 

reciprocal compensation will apply? The Arbitrators stress the importance of determining the 

call’s proper classification before an appropriate compensation scheme can be considered. The 

Arbitrators, therefore, will address Issue 3 in this manner. 

The Arbitrators wiIl refrain from referring to traffic as “local” because the term “local,” 

not being a statutorily defined category, is susceptible to varying meanings and is not a term used 

in sections 251(b)(5) or 251(g) of the J?’T’A.’l7 The FCC, in its ISP Remand Order, instead uses 

the terms “telephone exchange service” for calls commonly thought of as local, and “exchange 

access” to refer to calls commonly thought of as long distance.”’ 

I 
a. 00-NA D Clussifica t ion 

I 

D 

As we outlined above, we will first examine the 00-NAD call’s proper classification. 

The Arbitrators do not believe that Sprint’s 00-NAD call falls with the federal statutory 

definition of exchange access. 

The term “exchange access” means the offering of access to telephone exchange 
services or facilities for the purpose of the origination or termination of telephone 
toll services. ‘ I 9  

The Arbitrators do not believe that the 00-NAD calls in question are for the purpose of 

origination or termination of telephone toll services. Although the call is routed over access 

trunks and utilizes the facilities of an inter-exchange carrier, the call appears local to the end- 

’’’ Verizon’s Initial Brief at 1 1. 

The FCC’s ISP Remand Order was issued late in the parties’ negotiations. Consequently, the parties 
retained references to “Local Traffic” in  the proposed agreement, notwithstanding the FCC’s removal of all 
references to ‘*local” in its definitions of traffic subject to reciprocal compensation. ZSP Remarid Order at 60. 
Verizon additionally indicates that the parties are continuing negotiations that would replace the definition of local 
traffic that is consistent with the ISP Remand Order, but for this proceeding Verizon makes its arguments based on 
the reference to Local Traffic and its implications for compensation. Verizon’s Initial Brief at 5 n. 3. For the 
purposes of this proceeding, the Arbitrators, as well, presume that the reference to Local Traffic defines the traffic 
subject to reciprocal compensation. See Sprint’s Petition for Arbitration at I28 (Exhibit 1 at 56, section 5.4.1 of the 
parties proposed agreement). 

116 

I ”  ISP Remand Order at 1 34, 

‘ l e  Id. at ¶ 32-36. 

‘ I 9  47 U.S.C. Q 153(16). 
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user, and, in fact, connects two customers within the same local calling area. ‘x’ If the 00-NAD 

service were not available, the customer would have dialed a local number to complete this call. 

There is no call that otherwise would have incurred toll charges. Consequently, we do not 

believe that the 00-NAD call is for toll services. The service does not facilitate the provisioning 

of a toll call beyond the affected local exchange area.’” 

Second, we find that the Commission’s definitions are illustrative. The Commission’s 

definition of long distance also does not match the 00-NAD calls in question. “Long distance” 

means 

I 

That part of the total communication service rendered by a telecommunications 
utility which is furnished between customers in different local calling areas in 
accordance with the rates and regulations specified in the utility’s tariff.’” 

I 

As the parties explain, the 00-NAD calls at issue are not furnished between customers in 

different local calling areas. Next, the Commission’s definition of access services also does not 

fit this type of call. “Access services” are 

[Telecommunications utility] services which provide connections for or are 
related to the origination or termination of intrastate telecommunications services 
that are generally, but not limited to, interexchange services.’13 

We do not believe that the call described by the parties is a connection providing interexchange 

service. 

Although the call utilizes the facilities of an inter-exchange carrier, we believe that the 

call is less related to an interexchange call than it is related to a local feature. Consequently, we 

agree that the 00-NAD service is most easily compared to a calling feature such as Verizon’s 

Not all telecommunications traffic 
interexchange traffic and therefore automatically 
Complaints and Requests for Post- Interconnection 

that crosses an exchange boundary is necessarily deemed 
subjected to exchange access compensation. Corisolidared 
Dispute Resolution Regarding lnter-Carrier Compensation for  

“FX-Type” Trafic Against Southwestem Bell Telephone Company, Docket No. 2401 5, Arbitration Award at 37 
(November 28.2001) (FXAward). 

’” See FXAward at 36. 

’** P.U.C. SUSST. R. 26.5( 125). 

P.U.C. SUBST. R. 26.5(2). 
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own Speed Dialing feature.’” The originating caller is in some respects utilizing a chosen 

interexchange carrier to provide a calling feature. 

While federal and state definitions of exchange access services do not reflect the 00- 

NAD calls in question, the call does fall within the definition of telephone exchange service. 

The federal statutory definition of “telephone exchange service” provides that 
I 

I 

I 

I 

I 

I 

[tjhe term “telephone exchange service” means (a) service within a telephone 
exchange, or within a connected system of telephone exchanges within the same 
exchange area operated to furnish to subscribers intercommunicating service of 
the character ordinarily furnished by a single exchange, and which is covered by 
the exchange service charge, or (b) comparable service provided through a system 
of switches, transmission equipment, or other facilities (or combination thereof) 
by which a subscriber can originate and terminate a telecommunications 
service. 

The Arbitrators observe that the 00-WAD calls at issue most clearly fit subsection (b), but both 

subparts could be appli~able.’’~ 

Furthermore, the Commission definition of local exchange service also encompasses the 

calls in question. It provides in part that a local exchange service is 

A telecommunications service provided within an exchange to establish 
connections between customer premises within the exchange, including 
connections between a customer premises and a long distance provider serving 
the ex~hange.’’~ 

Based on these federal and state definitions, a Sprint 00-NAD call from a Verizon local 

customer to another Verizon local customer in the same local calling area is appropriately 

classified as a telephone exchange service. 

Sprint Exhibit G; Tr. at 11 1 - 1 12; see Hunsucker Direct at 12. 

47 U.S.C. 0 153(47). 

124 

126 C’ Directory Assistance Order at 11 17-19, 23. 

‘27 P.U.C. SUBST. R. 2 6 3  120). 
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b. 00-NAD Inter-carrier Compensation 

As the call in question is now defined, the appropriate intercarrier compensation scheme 

can be considered. The Arbitrators do not believe that the 00-NAD call that Sprint proposes, in 

relation to compensation, fits neatly within any of the static categories outlined by the ZSP 

Remand Order. This type of call presents a novel question for the Commission in regard to 

compensation. 

The FCC, in its ISP Remand Order, revisited inter-carrier compensation schemes for 

telecommunications traffic. The FCC found that section 25 1 (b)(5) of the FTA imposes a duty on 

all local exchange carriers to “establish reciprocal compensation arrangements for the transport 

and termination of telecommunications.)”” The FCC concluded in its order that all 

telecommunications traffic is subject to reciprocal compensation, unless it is otherwise excluded 

by section 251(g) of the FTA. The FCC stated that section 251(g) implies that the statute does 

not mandate reciprocal compensation for exchange access, information access, and exchange 

services for such access provided to interexchange carriers (ECs)  and information service 

providers (ISPs).’’’ Thus, if a type of telecommunications traffic is defined as exchange access, 

information access, or exchange services for such access to lXCs and information service 

providers, it is excluded from reciprocal compensation.l3(’ Some other compensation scheme 

would apply to the traffic. In making its decision, the FCC explicitly removed all references to 

the term “local” as a means to detennine what traffic is subject to reciprocal c~mpensation.’~’ 

As we have already classified the 00-VAD traffic as a telephone exchange service, and 

not one of the three categories in section 251(g) of the FI’A, the Arbitrators could conclude that, 

under the ISP Remand Order, the traffic at issue here is subject to reciprocal c~mpensation.’~’ In 

IZs 47 U.S.C. Q 251(b)(5). 

ISP Remand Order ¶ 34. 

13’ FXAward at 32, 

1 3 ’  ISP Remand Order at 60. 

1 3 *  The parties do not contend that the 00-NAD is “information access” or “exchange services for access 
to IXCs or ISPs.” While at first blush i t  may appear that the 00-NAD call is an exchange service for access to an 
IXC, we do not believe that to be the case. The call in question is not made “for the purpose of originating or 
terminating interexchange telecommunications.” ISP Remand Order at 1 37 n. 65. It is not made in order to access 
an IXC for the purpose of a toll call or an exchange access call. 
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fact, the Commission’s finding in Docket 21982 could support that conclusion. There the 

Commission examined reciprocal compensation pursuant to section 252 of ITA. The award 

stated that: 

The Commission also reaffirms its previous determination that reciprocal 
compensation arrangements apply to calls that originate from and terminate to an 
end-user within a mandatory single or multi-exchange local calling area, 
including the mandatory EASELCS areas comprised of SWBT exchanges and 
the mandatory EASELCS areas comprised of SWBT exchanges and exchanges 
of independent ILECS.’~~ 

The Commission determined that reciprocal compensation is appropriate for a call that originates 

from and terminates to end-users within a single local calling area. This describes the type of 00- 

N A D  call at issue here. 

I 

The Arbitrators recognize, however, that the FCC’s definition of reciprocal compensation 

does not subsume the 00-NAD call presented. 

A reciprocal compensation arrangement between two carriers is one in which 
each of the two carriers receives compensation from the other carrier for the 
transport and termination on each carrier’s network facilities of 
telecommunications traffic that originates on the network facilities of the other 
carrier. ‘ 34 

The Commission definition mirrors the federal definition except for the exclusion of the word 

We believe that a fair reading of the reciprocal compensation definition contemplates 

that an eligible call must originate and terminate on different carriers’ networks. The definition 

specifies that carriers receive compensation for the transport and termination of traffic that 

originates on the facilities of the other carrier. In this case, the call is both originating and 

terminating on Verizon facilities, conflicting with the definition. In addition, the definition 

Proceeding to Examine Reciprocal Compensation Pursumt lo Section 252 of the Federal 
Telecommunication Act of 1996, Docket No. 22982, Revised Arbitration Award at 19 (August 31, 2000). 

134 47 C.F.R. 9 5 1.701 (e). as amended by, ISP Remaizd Order at 40. 

135 P.U.C. SWBST. R. 22.5(173). 
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requires that a call either originate or terminate on a carrier’s network facilities. The call here 

does not originate or terminate on Sprint’s network facilities, but rather on V e r i z ~ n ’ s . ’ ~ ~  

Consequently, we agree with Verizon that Sprint’s proposed “local” OO-NAD call does 

not fit the definition or framework of reciprocal compensation. If the Commission were to 

determine that reciprocal compensation was an appropriate compensation scheme for this type of 

traffic, under the definition, Sprint would be exempt from paying any compensation to Verizon 

for use of its facilities. In accordance with the definition, the originating carrier would pay the 

terminating carrier; thus, Verizon would be paying Verizon. 

The Arbitrators are presented with two “walls” in this ~ i tua t ion . ’~~  One is where 

reciprocal compensation, as a compensation scheme and definition, does not fit the actual traffic, 

and another where the definition of exchange access does not fit the traffic’s proper 

classification. The Arbitrators are presented with a call that falls within a particular statutory 

definition for which the appointed compensation scheme does not apply. We must, therefore, 

consider alternatives for the inter-carrier compensation of the call. 

Four other state commissions - Massachusetts, Pennsylvania, California, and Maryland - 

have been presented with a similar question, and all four have determined that access charges are 

appropriate. Although we do not agree with their reasoning, we are persuaded that the other state 

commissions reached the correct result. The Massachusetts commission determined that Sprint 

is required to pay Verizon access rates for 00-NAD calls that originate and terminate to Verizon 

customers within the same local calling area, without any clear justification other than that 

reciprocal compensation is i n~a1 id . I~~  The Pennsylvania Public Utility Commission based its 

decision on the fact that the calls are routed using access facilities. The fact that 00-NAD calls 

go between two networks, from the local switched network to the switched access network, was 

13‘ It could be argued that Sprint is originating the call on its network facilities because it is acting as a 
reseller (of Verizon’s facilities) on the originating side of the call. CJ DA Order at ¶ 18. Although this position is 
credible for classifying the call, we are not convinced, for the purposes of inter-carrier compensation, that this 
argument is valid. Sprint, as an IXC, is not purchasing Verizon‘s local loop for the 00-NAD call through any 
arrangement other than the inter-canier compensation at issue. 

Tr. at 36 - 37 (“So, you know, you can take a very literal reading of the FCC rule and say, ‘It’s not 
recip. comp,’ because in the case of Sprint’s VAD product, it doesn’t originate on one network and terminate on 
another, but it’s definitely not access, either, because it’s not a toll call.”) 

137 

13’ Massachusetts Decision at 18 
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an important factor in reaching their decision. The California PUC ruled likewise and 

determined that the 00-NAD scheme was not functionaily different from other calling patterns 

in which Sprint compensates Verizon for use of its network through access charges. 

Although Verizon and Sprint have concurred that the call is routed in an identical fashion 

to a long-distance call,139 the Arbitrators stress that we are not basing the decision about the 

applicable compensation based entirely on the routing of the call. The FCC in its Declaratory 

Ruling and ISP Remand Order approved of an end-to-end analysis to determine whether a call is 

within interstate jurisdiction.lW The FCC added that the court, in its review of the Declaratory 

Ruling, stressed that a service should additionally be reviewed based on statutory definitions of 

“telephone exchange service” and “exchange access.”’4’ The Arbitrators believe that the 00- 

N A D  call in question has been appropriately categorized using these two methods. 

The Arbitrators note that the staff of the Public Service Commission of Maryland 

suggested an alternative approach, whereby a new cost-based compensation should be developed 

rather than access charges for the traffic at issue. There, the staff advocated that a percentage of 

local usage calls (PLU) be developed to determine the proper percentage of local usage. This 

factor would be the basis for determining the new compensation regime!’ However, the 

Maryland Commission conceded that this proposal is in conflict with the ISP Remand Order. 

Maryland concluded that access charges were most in conformance with the ISP Reinand Order 

and thereby adopted them?’ 

In this docket, Sprint counters that it is willing to compensate Verizon for transport and 

all appropriate network elements associated with the call at a TELRIC-based rate, including for 

originating the call.144 We do not believe, however, that this compensation mechanism is 

Munsell Direct at 14; Hunsucker Direct at 10- 1 1 139 

“” ISP Remand Order at 9[ 24-25 

14’ Id. at ‘j 26. 

Maryland Decision at 23. 

143 Id. at 23-24. 

IU Hunsucker Direct at 17; see also Sprint Exhibit F. 
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appropriate given the current schemes for intercarrier com~ensation. ' '~ As stated in the ISP 

Remand Order, Congress when enacting section 251(g) of the FTA did not intend to disturb the 

pre-existing treatment of access services.146 Sprint's 00-NAD call, in 1996, would likely have 

been compensated under the access regime.'j7 Thus, until the FCC by regulation should 

determine otherwise and alter its definition of reciprocal compensation, we are persuaded that the 

call should retain what would have been its traditional compensation mechanism at this time? 

Further, the fact that Sprint would have to create an additional compensation arrangement 

suggests that access charge compensation is the best alternative at this time. 

Lastly, if reciprocal compensation were to apply to the "local" 00-NAD call, the 

Arbitrators have not resolved how the traffic would be compensated or billed if the terminating 

carrier on the call was a CLEC other than Sprint and the originating carrier was Verizon. This 

hypothetical circumstance presents billing difficulties for which no clear or reasonable resolution 

was presented.'" 

We recognize that Sprint is attempting to create new and innovative offerings, and we 

However, we recognize that the systems believe that such efforts are in the spirit of the R A .  

and rules are not always in place to accommodate such offerings.'5') The Arbitrators conclude 

that Verizon's proposal of access charges for the 00-NAD call that originates and terminates in 

the same local calling area is in general conformance with the present FCC policy at this time.15' 

In the event the policies and regulations set forth in the ISP Remand Order that affect this 

decision are reversed or modified, we believe this area may then be suitable for further 

The Arbitrators note that if Sprint were to compensate Verizon for originating the call, Verizon may 
violate the FCC's prohibition on originating Compensation. 47 C.F.R. 3 5 1.703(b) ("A LEC may not assess charges 
on any other telecommunications carrier for local telecommunications traffic that originates on the LEC's network.") 

146 See ISP Remand Order at aJr 37,39. 

Munsell Direct at 14; Hunsucker Direct at 10-1 1; See Pennsylvania Decision at 73. 147 

'48  Cf: ISP Remand Order at 139;  Pennsylvania Decision at 49-50 and 77. 

Tr. at 144 - 146; Sprint Exhibit J at scenarios 3a and 3b. I49 

150 Sprint, nonetheless, acknowledges that it could offer the voice activated dialing service with a seven- 

15' Sprint's 00-NAD call will, therefore, be subject to Verizon's Texas Facilities For State Access Tariff. 
digit number by installing its own access trunks. Tr. at 61 - 63. 

Munsell at 5. 
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consideration. Accordingly, we do not believe that our acceptance of Verizon’s position will 

foreclose revision in the event of future developments. 

c. Agreement Language 

The Arbitrators find that for the purposes of reciprocal compensation, local traffic should 

be defined based on the ISP Remand Order and attendant regulations. Consequently, reciprocal 

compensation should apply to calls that originate and terminate within the same local calling area 

but are routed over Verizon provided access facilities before termination only to the extent that 

the calls are not exchange access, information access, or exchange services for access to IXCs or 

ISPs and when they originate and terminate on separate LEC networks. The Arbitrators also find 

that the definition of traffic for which reciprocal compensation is paid should require that the 

traffic originate and terminate on separate local carrier networks. 

Sprint’s proposed language most accurately reflects the ISP Remand Order’s instructions 

for reciprocal compensation. Because the Arbitrators have determined that access charges shall 

apply to 00-NAD calls at issue, however, Sprint’s language is incomplete. Verizon’s proposed 

language actually reflects the proper manner in which to determine the jurisdiction of a local cal1 

and whether reciprocal compensation applies to the 00-NAD call at issue. The Arbitrators find 

that a combination of language from both parties’ proposals is appropriate for adoption. The 

definition of Local Traffic would then read: 

Glossary: Local Traffic. Local Traffic is Traffic that originates and terminates 
within a local calling area, including mandatory local calling scope arrangements. 
A mandatory local calling scope arrangement is an arrangement that provides 
End-Users a local calling scope, Le. Extended Area Service (EAS), beyond their 
basic exchange serving area. Local Traffic does not inciude optional local calling 
scopes, i.e. optional rate packages that permit the End-User to choose a local 
calling scope beyond their basic exchange serving area for an additional fee, 
referred to hereafter as “optional EAS”. 

Notwithstanding the above, for purposes of Compensation between the parties, 
“Local Traffic” shall mean all telecommunications traffic which originates on 
Verizon’s network and terminates on Sprint’s network, or which originates on 
Sprint’s network and tmninates on Verizon’s network, except for 
telecommunications traffic that is interstate or intrastate Exchange Access, 
Information Access (traffic delivered to an Internet service provider), or exchange 
services for such access as determined by the FCC in the Order on Remand and 
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Report and Order, CC Docket Nos. 96-98,99-68 adopted April 18,2001, FCC 01 - 
131 (“Order”), as that Order is subsequently modified by action of the FCC or a 
court of competent jurisdiction. Local Traffic does not include Internet Traffic. 
Neither Party waives its rights to participate and fully present its respective 
positions in any proceeding dealing with the compensation for Internet traffic. 

C. DPL Issue 5 Resale of Vertical Features 
I 

For Purposes of the new SprintNerizon interconnection agreement, should 
Verizon be required to provide custom calling services, on a stand-alone 
basis, to Sprint at wholesale discount rates? 

Sprint’s Position 

Sprint proposes language for the parties’ interconnection agreement regarding the 

purchase of custom calling services and other vertical features.”’ Specifically, Sprint seeks 

language that will allow it to purchase custom calling cervices and other vertical features on a 

“stand-alone” basis for resale without the restriction of having to also purchase basic local 

service for ~esa1e . l~~  Sprint requests that the Commission direct Verizon to make custom calling 

services and other vertical features available to Sprint on a stand-alone basis at wholesale rates 

for this agreement.’” 

Custom calling services, according to Sprint, are optional features that an end-user may 

purchase to enhance the functionality of local service. Custom calIing services are retail services 

that are priced and purchased separately from the basic local service and are not necessary for the 

basic local service to function properly. *55  

Sprint seeks the stand-alone wholesale purchase of custom calling services because some 

of its other services currently used or being developed can only be offered in conjunction with 

custom calling services. An example is “Unified Communications” which allows messages to be 

retrieved from various electronic devices, including computers and telephones; this system, 

Sprint Exhibit A, Direct Testimony of Thomas G. McNamara at 3 (McNamara Direct). 152 

‘53 McNamara Direct at 3. 

McNamara Direct at 14; Sprint Exhibit B, Rebuttal Testimony of Mark G. FeIton at 5 (Felton Rebuttal); I54 

Sprint’s Initial Brief at 29. 
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however, requires customers to have Call Forwarding Busy Line and Call Forwarding Don’t 

Answer? 

1 

Sprint could allow a customer to purchase custom calling services directly from Verizon, 

but Sprint contends that this would diminish their stature as a local competitor. Also, Sprint 

argues that allowing the resale restriction would create an obstacle in marketing and selling 

Sprint’s services to the end user - an obstacle Verizon does not face?’ 

Sprint advances three reasons why it should not be required to purchase custom calling 

services from Verizon at retail rates. First, Sprint is entitled under the FTA to purchase for resale 

at wholesale rates those services that Verizon sells to retail end-users.”’ Verizon is attempting to 

place an unreasonable resale restriction on the purchase of vertical services. Contrary to 

Verizon’s assertions, Verizon does offer vertical features on stand-alone basis to retail end-users 

who are not telecommunications provider~.”~ Likewise, vertical services are purchased in 

addition to, but separate from, local dial tone, priced separately on the bill, marked distinctly, and 

contained in a separate tariff section.” The restriction Verizon imposes in a retail context is 

acceptable and necessary, but not in a wholesale environment unless the ILEC can demonstrate 

that the restriction is reasonable and necessary.16’ Verizon has not made this showing?” 

Verizon, according to Sprint, seeks to restrict Sprint from purchasing custom calling 

services at wholesale rates except where Sprint also purchases the underlying basic local service. 

Ostensibly, Verizon will offer at wholesale to CLECs only those services which it offers to retail 

customers on a stand-alone Sprint argues that FCC and Commission precedent requires 

just the opposite. Sprints states that the FCC has found that “the ability of incumbent LEC’s to 

McNamara Direct at 3. 

~ d .  at 7. 

McNamara Direct at 8. 157 

15’ Id. at 9. 

159 Felton Rebuttal at 2. 

” Id. 

1 6 ’  Id. at 2-3. 

Id. at 3. 

McNamara Direct at 4. 163 
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impose resale restrictions and conditions is likely to be evidence of market power and may 

reflect an attempt by an incumbent LEC to preserve their market positions.”la Sprint claims that 

the concern raised by the FCC could explain Verizon’s stance on the issue here? 

Second, purchasing at retail would mean that Sprint would be treated as an end use 

customer rather than as an interconnection carrier as the Act envisions. This could entail 

submitting orders differently. Therefore, Sprint would not be treated as a peer? 

Finally, as an end-user, Sprint would likely receive paper bills, rather than a bill through a 

mechanized wholesale billing arrange~nent.’~’ A paper billing arrangement is discriminatory and 

would prevent Sprint from acting as a competitor.168 

a. Requirement to Provide Stand-Alone Resale at Wholesale Rates 

I 

I 

Sprint contends that Verizon is statutorily required to offer custom calling services 

individually for ~esa1e . l~~  Under the FTA, an ILEC must “offer for resale at wholesale rates m y  

telecommunications service that the carrier provides at retail to subscribers who are not 

telecommunications  carrier^.'"^" Sprint contends that custom calling services are 

“telecommunications services” under section 25 1 (c) of the FTA that provide additional 

functionality to basic telecommunications ser~ ices . ’~‘  Under federal law, there is no distinction 

between “basic” and “optional” services in the context of the resale requirements.”’ In fact, the 

FCC has found that that there is “no statutory basis for limiting the resale duty to basic telephone 

Implementation of the Local Competition Proilisions of the Teleconiniiiiiications Act of 1996, CC 
Docket 96-98, First Report and Order at 1 939, I 1  FCC Record 15399 (re]. Aug. 8. 1996) (Local Conzpetition 
Order). 

165 Felton Rebuttal at 3. 

McNamara Direct at 9. 166 

16’ Id. 

Id. 

16’ Id. at 4. 

U.S.C. 0 25 l(c)(4)(A); McNamara Direct at 4. 

McNamara Direct at 3, 5 .  

Id. at 5.  

170 
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 service^."'^^ Consequently, Verizon is obligated to offer for resale “optional” as well as “basic” 

local telephone ser~ice.’~‘‘ Requiring a retail customer to have in place local service before that 

retail customer may order custom calling services is a reasonable practice that Sprint follows; 

however, this restriction does not and should not apply for wholesale service.’75 The federal act 

does not single out certain kinds of telecommunications services for resale at wholesale rates; 

rather, the ITA requires that the discount apply to any telecommunications s e r ~ i c e . ” ~  

Moreover, Sprint claims that Verizon’s position would insert a nonexistent qualification 

into the federal statute. That is, an eligible service must be offered at retail on a stand-alone 

basis. Sprint states that this interpretation should not be adopted. Although Verizon’s General 

Exchange Tariff provides that custom calling services are furnished only in connection with 

individual line service, Sprint contends that this provision does not overcome federal mandates to 

the c~ntrary.’~’ The FCC’s Local Competition Order stated that “resale restrictions are 

presumptively unreasonable,” which includes “conditions and limitations contained in the 

incumbent LEC’s underlying tariff; Incumbent LECs can rebut this presumption if the 

restrictions are narrowly tail~red.””~ 

b. Unreasonable Restriction on Resale 

Sprint adds that Verizon’s refusal to allow the stand-alone purchase of vertical services is 

indeed a resale restriction and not merely a “retail restriction” as Verizon contends. In fact, 

Sprint explains that vertical services and the local dial tone are separately tariffed services; 

vertical services are optional features that are marked differently and priced separately on 

customer bills; and vertical features are not contained in the same tariff section as dial tone.I7’ 

173 Id. (citing Local Competition Order at 1 87 1). 

17‘ McNamara Direct at 5.  

175 Id.; Felton Rebuttal at 2. 

176 McNamara Direct at 5 .  

177 Id. at 6;  GTE Southwest Texas General Tariff at Sheet 1, Section 16. 
”* Lacal Competition Order at 1 939. Complairit By AT&T Cornmririicatioris of the Southwest, Iric. 

Regarding TarifJ Control Number 21311, Pricing Flexibility - Essential Ofice Packages. Docket Nos. 2 I425 and 
21475, Proposai for Decision at 11-12 (October 19, 200) (Essential Ofice PFD).  adopted in fr i l l  by,  Essential Ofice 
Order. 

Felton Rebuttal at 2. 179 
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Additionally, call forwarding features are marketed to end-users separately from local dial 

tone?' 

Sprint further states that there is no question but that providing vertical features for resale 

on a stand-alone basis is technically feasible.18' Sprint agrees with Verizon that a customer must 

I 

I 

first have local dial tone for a vertical feature to work and Sprint will only sell the stand-alone 

features to customers who first have dial tone from Verizon on retail or resold basis.'" However, 

there is no technical reason why Verizon cannot provision Custom Calling Services on a stand- 

alone In fact, Verizon currently offers custom calling services to Enhanced Service 

Providers (ESPs) without requiring the purchase of local service.'s4 Lastly, Sprint counters 

Verizon's argument that the vertical service resale proposal is not technically feasible for 

Verizon when another CLEC provides local service to the customer through UNEs.'" Sprint 

acknowledges that it may not be possible for Verizon to offer the vertical services in this 

situation because the CLEC would be entitled to exclusive use of all the features associated with 

the UNE? Sprint rebuts that this that this circumstance occurs through customer choice. The 

circumstance described by Verizon, Sprint avers, is no different than other circumstances when a 

customer has decided to obtain services in a different manner. If another CLEC is providing the 

local service to the end-use customer, Sprint should still be allowed to purchase the custom 

calling services on a stand-alone basis. Local service and vertical features are two distinct retail 

I 

services offered by Verizon.''' Both functions operate properly no matter which carrier is 

offering the local service or vertical features? The hallmark of competition is for the customer 

to have the ultimate choice of provider. Thus, even if this situation presented a problem, a 

McNamara Direct at 7. 

Id. at 7; Verizon Exhibit 3, Rebuttal Testimony of Terry R. Dye at 2 (Dye Rebuttal). 

180 

181 

l g2  Felton Rebuttal at 3. 

McNamara Direct at 7.  

~ d .  at 4 7 .  

Dye Rebuttal at 5. 

Sprint's Initial Brief at 33. 

McNamara Direct at 10. 

ILL at 10. 

187 
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D 

complete, broad proscription of resale in this case is not “narrowly tailored” to overcome the 

presumption of ~nreasonableness.’~~ 

Sprint next disagrees with Verizon’s contention that it seeks improperly to “disaggregate” 

a service.” Sprint avers that Verizon is improperly applying the FCC’s Local Competition 

Order because vertical services are already separate from basic local s e r~ ice . ’~ ’  AIso, Verizon 

improperly compares resale and UNE requirements. Sprint does not dispute the Commission’s 

determination regarding the costs of unbundled switching, including vertical services. Rather, 

resale and UNE obligations are different and must be examined in their  ont text.'^' For example, 

a reseller is not entitled to collect access charges for service, but a UNE provider does.’93 

Similarly, when a CLEC provides service with the UNE switch port, that CLEC becomes the 

“owner” of the switch port; however, if the CLEC provisions service through resale, the CLEC is 

not automatically entitled to any vertical features associated with the service and must purchase 

them separately from V e r i ~ o n . ~ ’ ~  

Sprint next counters Verizon’s claim that Enhanced Service Providers (ESP’s) would be 

treated unfairly under Sprint’s proposal. Sprint recognizes that Internet Service Providers (ISPs) 

and ESPs would not be entitled to the same resale discount that Sprint is entitled to under the 

FTA. This is because Sprint, unlike ISPs and ESPs, is a telecommunications carrier providing 

services to end-users under the FCC rules explicitly exclude certain services provided to 

ESPs from the category of telecommunications services eligible for discounts. 196 Whether an 

Enhanced Service Provider is disadvantaged by allowing Sprint to purchase stand-alone vertical 

services at the wholesale discount is beside the point. The FTA mandates that result, and if it is 

~~ 

See Essential OfJice PFD at 21; Esserztial O’ce Order at 3. 

Felton Rebuttal at 4. 

Id. at 3. See also Essential Ofice P F D  at 15. 

190 

19‘ 

19’ Felton Rebuttal at 3. 

193 ~ d .  at 4. 

194 Id. 

195 McNamara Direct at 8-9. 

47 C.F.R. 5 1.605(c). 
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unfair or inequitable, Congress or the FCC would have to address it and not the Co“.i~sion.’~~ 

In addition, Sprint takes issues with Verizon’s claim that Sprint will become an ESP under its 

vertical services’ resale proposal. Sprint states that it is a CLEC; it is entitled to resale as a 

CLEC; and it will operate as a CLEC with the stand-alone vertical 

Sprint concludes its statutory argument by claiming that under the FCC standard, the 

burden of proof is on Verizon to demonstrate that its tariff resale restriction is reasonable and 

non-discriminatory. Sprint offers that for Verizon to rebut the presumption that the resale 

restriction here is unreasonable, Verizon may only do so only if the restriction is narrowly 

tailored.lW Verizon, according to Sprint, has not established that its resale restriction is 

reasonable nor overcome the presumption that the restriction is unreasonable. 

c. Wholesale Discount 

Next Sprint disagrees with Verizon that the current wholesale discount rate should not 

apply to vertical features. Sprint argues that Verizon was entitled to file a cost study to set its 

wholesale discount at the appropriate level in this proceeding.”” Verizon, however, presented 

neither a cost study nor any evidence to justify a different discount rate for vertical features. 

Consequently, Sprint argues that the current discount should apply.”” 

d. Precedent f o r  Stand-alone Resale at Wholesale Rates 
I 

Other ILECs have agreed to provide vertical features on a stand-alone basis to Sprint at 

wholesale rates, including Qwest. That agreement states that “Except as otherwise explicitly 

provided by applicable law, and where technically feasible, there shall be no restrictions on the 

Felton Rebuttal at 4. 197 

19’ North Carolina Decision at 16 (citing with approval a California PUC Opinion) (“The vertical services 
Sprint wants to purchase from Pacific are clearly telecommunications services, not enhanced services. Sprint, 
operating as a CLEC, is entitled to purchase retail telecommunications services at a wholesale discount.”). 

Local Competition Order at ¶ 939. 

2oo Felton Rebuttal at 5.  

Felton Rebuttal at 5; Pennsylvania Decision at 32. 20 1 



PUC Docket No. 24306 Arbitration A ward Page45 ~ 

resale, under section 25 1 (c)(4), of stand alone regulated vertical features that are associated with 

telecommunications services.”2o2 

Several states have also required the ILEC to provide stand-alone vertical features at 

wholesale rates. These are California, Texas, Florida, North Carolina, and Pennsylvania.2o’ In 

the Texas decision, SWBT was offering its retail business customers a package of vertical 

features after first purchasing local service. SWBT allowed CLEC’s to purchase the vertical 

services package for resale at 21.6% discount below its tariffed rate, but refused to offer the 

discount package to CLECs unless they also purchased for resale the local exchange service for 

that particular customer.3W The Commission found that SWBT’s practice of making the vertical 

services package available for resale only in conjunction with resale of the underlying basic local 

service was an unreasonable or discriminatory resale restriction in violation of section 25 1 (c)(4) 

of the FTA and section 60.042 of PURA.’05 

Sprint points out that the EssentiaZ Office Order specifically found that the practice of 

makmg vertical services available for resale only in conjunction with resale of the underlying 

basic local service was a “resale restriction” and that this restriction improperly prohibited, or 

imposed an unreasonable or discriminatory condition or limitation on, the resale of services in 

violation of section 251(c)(4) of the FTA.’D6 Sprint states that the Commission also established a 

general presumption that local Ioop restrictions on separately tariffed services are 

’” McNamara Direct at 11. 

See In the Matter of the Petition of Sprint Communicatioris, L. P. For Arbitration Of lntercorinection 
Rates, Terms, Conditions And Related Arrangsmerits With Verizon California, lnc. F/WA GTE Califoniia, 
Incorporated, California Public Utilities Commission Application No. 00-09-03 I ,  Final Arbitrator’s Report at 23-26 
(February 23, 2001) (California FAR}, afirmed by, In the Matter of the Petitiori of Sprint Commrinications. L. P. For 
Arbitration Of lntercorinection Rates, Terms, Conditions And Related Arrangements With Verizon Calqurnia, lnc. 
F/HA GTE Califumia, Incorporated, California Public Utilities Commission Application No. 00-09-03 1, Opinion at 
9 (March 15, 2001) (California Decision); Essential 0ff;ce Order: 111 re: Petition of Sprint Conimunicatioris 
Company Limited Partnership for Arbitration of Certain Unresolved Ternis and Conditions of a Proposed Renewal 
of Current Interconnection Agreement with BellSouth Telecommunications. Inc. Florida Public Service Commission, 
No. 000828-TP, Order No. Order No. PSC-O1-1095-FOF-TP, Final Order on Arbitration at 10-13 (May 8, 2001) 
(Florida Decision) (Sprint’s Petition for Arbitration (June 22, 2001) at Exhibit 6; North Carolina Decision at 3-19: 
Pennsylvania Decision at 2 1-22. 

203 

’(’ McNarnara Direct at 12-13; Felton Rebuttal at 5 .  

McNamara Direct at 13 (citing Essential Ofice Order at 3. IO.). 

Essential Ofice Order at 10 (conclusion of law 10). 20% 



Page46 . PUC Docket No. 24306 Arbitration Award 

I 

~nreasonable.”~~’ Given this general presumption, Sprint argues that its position and language on 

vertical services’ resale must be adopted. 

Sprint contends that the other state commissions that adopted Verizon’s position did not 

adequately explain their decisions and should not be relied Further, the New York 

decision improperly relied upon the misconception that resale of vertical features is not 

technically feasible.” Consequently, Sprint argues that these orders may be disregarded. 

e. Cost Recoven, 

Finally, Sprint should not be required to absorb Verizon’s costs for implementation of 

stand-alone vertical services: it is Verizon’s responsibility to comply with section 25 1 (c)(4) of 

the FI’A.2’0 Verizon is not entitled under the FTA or rules and regulations to such recovery. 

Even if it were, Sprint claims, Verizon cannot attempt to recover all its costs from Sprint because 

it is the first CLEC to pursue the request. 

6 Agreement Language 

Sprint proposes the following for inclusion in the parties’ agreement: 

Sprint may purchase at a discount and on a stand-alone basis (meaning Sprint is 
not required to be the service provider for the underlying associated dial tone) all 
Vertical Features and services offered at retai1 by Verizon to its end users 
pursuant to Section 251(c)(4) of the Act and CFR 51.405(a). Without limiting the 
generality of the foregoing, the Parties will work together to develop standardized 
ordering guidelines for Call Forwarding Custom Calling Services. Call 
Forwarding Custom Calling Services shall be ordered by Sprint via a wholesale 
process agreed to by the Parties until a final process is developed within the 
framework of OBF issue 2037, or as otherwise agreed to by the Parties. The 
Parties further agree that stand-alone vertical features will be exempt from any 

207 Essential Ofice Order at 4.  

208 North Carolina Decision at 16-17 (“The Massachusetts decision offered much less discussion of the 
rationale underlying its decision than did the California and Texas PUCs in their respective decisions.”). 

Joint Petition of AT&T Communications of New York, lnc., TCG New York, Inc. and ACC Telecom 
Corp. Pursuant to Section 252(b) of the Telecommunications Act of 1996 for Arbitration to Establish an 
lntercorzriection Agreement with Verizon New York, lnc., New York Public Service Commission Case No. 01-C- 
0095, Order Resolving Arbitration Issues at 21 (July 30, 2001) (New York Decision). 

209 

’lo Felton Rebuttal at 5 .  
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performance measures until such time as OBF issue 2037 is final and 
implemented by the Parties.211 

Verizon ’s Position 

Verizon argues that custom calling services (often referred to as vertical features) should 

be provided to Sprint on the same terms and conditions as Verizon currently offers to other 

resellers pursuant to its General Exchange Tariff, Section 48.’” The issue in this case, according 

to Verizon, is what price Sprint must pay when it wishes to purchase stand-alone custom calling 

ser~ices .”~ Under Verizon’s retail tariff, a retail customer must purchase Verizon basic dial tone 

service before the customer may order or use vertical features.”‘ Verizon has no obligation to 

provide Sprint with vertical features for resale on a stand-alone basis at the wholesale discount.’” 

As a practical matter, Verizon explains, a customer must have dial tone service in order 

to use a vertical feature.”6 To allow one entity to order service placed on another entity’s line 

without an agency agreement would create  problem^.'^' Sprint’s proposal is contrary to how 

these vertical services are always sold at retail.”’ Sprint should not be allowed to purchase 

custom calling services outside of the terms and conditions of Verizon’s retail tariff at wholesale 

rates pursuant to section 252(d)(3) of the FTA.‘I9 Verizon urges the Commission to reject 

Sprint’s proposed language for Section 1 of the Resale Attachment that would require Verizon to 

provide vertical features on a stand-alone basis at wholesale rates. 

’‘I Sprint’s Initial Brief at 36. 

Verizon Exhibit 2, Direct Testimony of Terry R. Dye at 3, 10 (Dye Direct); Dye Rebuttal at 7. 

Dye Rebuttal Testimony at 8.  

Dye Direct at 4, 5; GTE Southwest Inc., Texas General Tariff, Section 16, Sheet No. 1 : Contel of Texas 214 

Inc., Schedule No. A-1. Sheet No. 34. 

215 Dye Direct at 5. 

Dye Direct at 4. 

11’ Dye Direct at 4. 

’I8 Dye Direct at 3. 

216 

Dye Rebuttal at 1, 7, and 8. 219 
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A vertical feature, as Verizon explains, is a functional network capability that is provided 

in conjunction with the basic dial tone service, such as Call Forward Busy LineDon’t Answer; 

custom calling services are also vertical or ancillary 

a. No Requirement to Provide Stand-Alone Resale at Wiolesale Rates 

Verizon contends that it is not obligated under the FTA to make its vertical features 

available for resale on a stand-alone basis.’” The FTA imposes a duty upon ILECs “to offer for 

resale at wholesale rates any telecommunications service that the carrier provides at retail to 

subscribers who are not telecommunications carriers.””’ The FCC, Verizon claims, has affirmed 

this principle by stating that the “Act does not require an incumbent LEC to make a wholesale 

offering of any service that the incumbent does not offer to retail cu~tomers.””~ Because 

Verizon does not offer vertical features on a stand-alone basis at retail to retail customers, the 

obligation to provide vertical features for resale is not triggered.”‘ Consequently, Verizon states 

that it has no obligation under section 251(c)(4) of the l T A  to provide Sprint with custom calling 

services on a stand alone basis at the section 252(d)(3) wholesale-discount Rather, 

Sprint may purchase and resell custom calling services on a stand-alone basis on the same terms 

and conditions as Verizon currently offers to ESPs. 

A “telecommunications service,” Verizon explains, is “the offering of 

telecommunications for a fee directly to the public, or to such classes of users as to be effectively 

available directly to the public regardless of the facilities used.’’’’b Although Verizon provides 

vertical features to retail end-users, it does not do so on a stand-alone basis.”’ And although 

Verizon’s retail tariff has separate rates and charges for vertical services at retail, it still requires 

’*’ Dye Direct at 3. 

”’ Dye Direct at 10. 

222 Dye Direct at 4; Dye Rebuttal Testimony at 4; 47 U.S.C. 8 25 1 (c)(4); 47 C.F.R. 8 5 1.605(a). 

‘13 Local Competition Order at 41 872. 

224 Dye Direct at 4-5. 

225 Dye Rebuttal at 2-3. 

226 47 U.S.C. 153(46). 

227 Dye Direct at 5. 
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a retail customer to have basic dial tone service to order and use vertical features.”’ This is 

appropriate because a customer may have basic dial tone service without additional vertical 

features.’29 Custom calling services are never purchased separately from basic local ser~ice.’~” 

Verizon concedes that it does provide vertical features to ESPs without the purchase of 

dial tone, but not at the terms Sprint is seeking.”’ Verizon agrees that Sprint may purchase 

vertical services on a stand-alone basis, but not at the wholesale rate. Verizon provides 

functional network capabilities to any entity under Section 48 of Verizon’s Texas General 

Exchange Tariff. The provision of vertical services under Section 48, however, is a 

wholesale/resale offering that predates the Act and is not a retail ~ffering.’~’ ESPs purchase the 

services for resale and operate as wholesalers. Thus, this tariff provision allows for a wholesale 

offering not a retail one. Likewise, because Sprint is not prohibited from purchasing the stand- 

alone vertical features, Verizon satisfies its duty to under section 25 l(b)( 1 )  of the FTA “not to 

prohibit, and not to impose unreasonable or discriminatory conditions on, the resale of its 

telecommunications services.””’ 

- 

Verizon next points to the FCC’s holding regarding ILEC-provided DSL to ISPs. 

Verizon explains that the FCC held that “while an incumbent LEC DSL offering to residential 

and business end-users is clearly a retail offering designed for and sold to the ultimate end-user, 

an incumbent LEC offering of DSL services to [ISPs] as an input component to the [ISP’s] high- 

speed Lnternet service offering is not a retail As such, these input components to the 

228 Dye Direct at 6; Dye Rebuttal at 2. 

Dye Direct at 6. 

230 Dye Rebuttal at 2. 

231 Verizon Southwest Texas General Exchange Tariff. Section 48, Sheet 6; Contel of Texas Schedule No. 
F-1, Network Services, Sheet 2; Dye Direct at 7. 

Verizon also contends that Sprint’s Qwest agreement is not relevant in  this proceeding because an ILEC 
may choose to offer services for resale when not otherwise required to do so. The terms and conditions that Sprint 
has with other ILECs offering additional services is not binding on Verizon. Dye Rebuttal at 9. 

229 

232 Dye Direct at 7. 

233 47 U.S.C. 251(b)(l). 

234 In re Deployment of Wireline Services Ofleering Advanced Telecommrrnicatioris Capability, CC Docket 
No, 98-147, Second Report and Order, 14 FCC Record 19237 (rel. 1999) (Second Reporr and Order), aff  d at Ass’n 
ofCummuriicatiuns Enters. LJ. FCC, 253 F.3rd 29 (D.C. Cir. 2001). 
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ISP’s retail offering were not subject to the discounted resale obligations of section 25 1(c)(4)? 

By analogy, Verizon argues, ESPs are merely purchasing an input component from Verizon; 

Verizon is not offering a retail service. Furthermore, Verizon’s ESP offering is not subject to the 

discounted 25 1 (c) resale obligations or the section 252(d)(3) wholesale rates. Because Sprint 

will be operating like an ESP operates, it may, therefore, purchase the stand-alone vertical 

features at the rates provided by Verizon’s current tariff. 

Correspondingly, Verizon explains that just as ISPs are not entitled to the resale discount, 

nor should Sprint be entitled to such.236 Like ISPs, Verizon contends, Sprint should not be 

allowed to have the wholesale discount because when Sprint seeks to obtain the vertical services, 

they are to be used for “information services.” Sprint’s potential service will allow a user to 

retrieve voice mail message from various devices, including computers. Sprint is, therefore, 

acting as an ISP and not providing telecommunications  service^.'^' The FTA definitions support 

this conclusion when looking to the definitions of “information service,” “telecommunications,” 

“telecommunications carrier,” and “teIecommunications service.’”3s Verizon claims that ISPs 

offer end-users “information services’’ just as the “Unified Communications” product does.’39 If 

a telecommunications carrier is only offering an end-user “information services,” then it should 

not be treated as a common carrier eligible to receive the section 252(d)(3) discount and should 

be required to purchase vertical services out of Section 48 as an ISP does.”” 

b. No Unreasonable Restriction on Resale 

Verizon makes an additional argument that requiring the purchase of basic service in 

order to purchase vertical services, is a retail restriction, but it is not a resale restri~tion.’~’ 

Verizon’s position in no way limits Sprint’s ability to resell vertical services. Sprint may 

purchase the features under the terms of the tariff and provide services to their customers while 

235 Second Report and Order at ¶ 22. 

236 Dye Rebuttal at 3. 

137 Id. at 3, 8. 

238 Id. at 3-4. 

239 Id. at 4. 

Id. 
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Verizon continues to provide the directly associated dial tone line?’ Verizon’s obligation to 

provide resale at the wholesale discount is only triggered when the service is offered at retail; 

Verizon does not offer at retail stand-alone vertical services.’43 And, as Sprint concedes, it is 

undisputed that Verizon’s retail offering is reasonable? Further, providing Sprint to purchase 

the underlying basic service when acting as a telecommunications carrier is narrowly tailored 

and rea~onable.”~ 

In addition, Verizon explains, the FCC has stated that ILECs are not required to 

“disaggregate a retail service into more discrete retail Vertical features are “more 

discrete retail services.”247 Verizon meets its obligation to Sprint by allowing Sprint to resell 

vertical features under the same terms and conditions that Verizon provides to its retail 

customers. Since Verizon’s customers must first purchase Verizon’s local exchange service, it is 

also reasonable to require Sprint’s customers to purchase the local line.’“ 

The Commission has also stated that “the costs of local switching capability should 

include all of the switch costs required to provide vertical s e r v i c e ~ , ~ ’ ’ ~ ~  Not to disaggregate 

vertical features from the local loop as “more discrete retail services” is consistent with 

commission pre~edent.?’~ It is also consistent with the FCC’s interconnection rules that state, 

“[a] telecommunications carrier that has interconnected or gained access under section 25 1 (a)( I), 

25 l(c)(2), or 25 l(c)(3) of the Act, may offer information services through the same arrangement, 

so long as it is offering telecommunications services through the same arrangement as well.””’ 

*“ Id. at 6. 

242 Dye Direct at 8. 

243 Dye Rebuttal at 6. 

Id. 

245 M. at 7 .  

Local Competition Order at ¶ 877. 

247 Dye Direct at 5. 

Id, 

Petition of AT&T Communications of the Southwest, Inc. for Compulsory Arbitration to Establish an 
Interconnection Agreement between AT&T and GTE Southlcest, Inc, arid Coritel of Texas. Inc., Docket Nos. 16300 
and 16355, Arbitration Award at 135 (December 13, 1996). 

249 

x0 Dye Direct at 6. 

47 C.F.R. 5 1 .  I OO(b). 
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Verizon goes on to argue that it is not always technically possible to offer stand-alone 

vertical For example, in contrast to Sprint witness McNamara, when a different 

CLEC is providing basic service through UNEs to a customer to whom Sprint was reselling 

vertical services, Verizon would be in no position to offer vertical services for resale to Sprint?’ 

The CLEC in this case would be the “owner” of the network services, including vertical services, 

and would have the sole right to provide the services to the cu~tomer.’~‘ A CLEC is not required 

to offer vertical services for resale at wholesale  rate^.''^ Verizon points out that Sprint concedes 

this limitation; yet, Sprint’s contract language does not address this point. 

Lastly, Verizon contends that if Sprint were allowed to purchase vertical features on a 

stand-alone basis, the service provided by Sprint to the end-user would be similar to that offered 

by an ESP. Sprint plans to use the vertical features for a “Unified” telecommunications 

platform, which allows an end-user to retrieve voice mail messages from various devices? This 

is identical to the way ESPs utilize the vertical services features provided under Verizon’s tariff 

Section 48 for voice messaging ser~ices.’~’ When Sprint uses these vertical features for the 

“Unified Communications” platform, it is performing the services of an ESP instead of a 

CLEC.’” To allow Sprint to have a discounted purchase offering would be unfair to ESPs who 

have purchased the features under the FCC’s Open Network Architecture rules with no  

Under Sprint’s proposal, Sprint would have an unfair wholesale advantage over 

another wholesale competitor,’” 

2s2 Dye Rebuttal at 5 .  

253 Id. at 5 ,  8. 

254 Id. at 5 .  
255 [d. 

Dye Direct at 7-8. 256 

257 Id. at 8. 

*’* Id. 

259 Id. at 7. 

id. at 7. 
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C. Precedent for Rejecting Stand-alone Resale at Wholesale Rates 

Verizon acknowledges that the Commission in the Essential Ofice Order has addressed a 

similar issue to the one presented in this arbitration. Verizon argues that the previous decision, 

however, should not control the outcome of the decision here because unlike the previous 

Commission order, Sprint does not seek a package of vertical services. Further, the Commission 

previously assumed the threshold issue that SWBT’s vertical-services package was subject to the 

resale requirement of section 25 1 (c)(4). Here, Verizon contends that the vertical services are 

not subject to the resale requirements. Consequently, Verizon’s failure to provide vertical 

services on a stand-alone basis at the wholesale rate cannot, as a matter of law, constitute an 

unreasonable restriction on resale. 

Several other state commissions have found that CLECs do not have the right to purchase 

stand-alone vertical features at a wholesale discount.’6’ 

d. Wholesale Discount 

Even if Verizon were required to offer stand-alone vertical features at the wholesale 

discount, the FTA section 252(d)(3) avoided-cost discount should not apply. The section 

252(d)(3) wholesale discount is developed through an avoided-cost analysis that considers what 

costs Verizon will avoid should it cease to provide retail dial tone service.76’ The wholesale 
avoided cost discount is applied to Verizon’s retail offerings to non-telecommunications carriers. 

The wholesale avoided cost discount is not intended or appropriate for application outside the 

context of Verizon’s retail offerings to non-telecommunications ~a r r i e r s . ’~~  To allow Sprint to 

“disaggregate” Verizon’s retail offerings and yet to get a discount based on Verizon’s retail 

service is unfair and inconsistent with the FTA? 

Petition of Sprint Communications Company, L. P. for Arbitratiori Miith BellSouth Teleconimitnications, 
Inc. Pursuant to Section 252(b) of the Telecommunications Act of 1996. Kentucky Public Service Commission. No. 
2000-480, Order at 2-4 (June 13, 2001) (Ketziucky Decision); Maqland Decision at 10-1 I :  Massachusetts Decision 
at 23; New York Decision at 20-2 1. 

26 1 

262 Dye Rebuttal at 7. 

Dye Rebuttal at 1, 8. 263 

w Id. at 8. 
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If the Commission decides that vertical features are entitled to the 251(c) discount, a 

separate determination of the proper level of discount for stand-alone vertical features should be 

This is necessary because the current discount is derived by examining the total 

(combined dial tone and vertical feature) retail expense avoided when sdes  and ordering 

processes change from retail to wholesale.zM Currently, there is no viable measurement of sales 

and ordering expenses for stand-alone features incorporated into the current discount level; there 

is no measurable product expense data on which to base the If Sprint is allowed to 

purchase vertical services apart from the local loop, Verizon will avoid few, if any, costs because 

the majority of saIes, ordering and billing costs would remain associated with basic dial tone.268 

Verizon argues that it would continue to incur the retail customer orders costs, the billing and 

collection costs, and most marketing costs. The bulk of ordering costs are associated with the 

establishment of a customer account and the assignment of a line number so augmenting this 

established information with vertical features is Additionally, the sales cost to acquire a 

customer would exceed the sales cost to augment their service. This would result in a “discount” 

price that is not signifi~ant.’~’ 

e. Cost Recovery 

Furthermore, reselling vertical features on a stand-alone basis will require modifications 

to Verizon’s provisioning and billing Verizon’s ordering and billing systems are not 

designed to process and bill orders for stand-alone vertical  feature^.'^' Sprint should be required 

to reimburse Verizon for the costs incurred to implement this type of resale arrangemer~t.”~ 

Id. 

Dye Direct at 9. 266 

267 Id. 

268 Id. 

269 Id. 

270 Id. 

271 Id. 

17* Dye Rebuttal at 6. 

273 Dye Direct at 9. 
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f. ARreement Language 

Verizon urges the Commission to reject Sprint’s proposed agreement language regarding 

stand-alone vertical features. 

Arbitrator’s Decision 

As the parties explain, vertical features (also referred to as custom calling services) are 

ancillary or optional services that enhance the functionality of local service.”‘ Sprint indicates 

that it may employ vertical features to offer a service that will permit customers to retrieve 

messages from various electronic devices, such as computers and telephones. This service 

would, however, require customers to have certain vertical feat~res.’~’ Verizon objects to 

allowing Sprint to purchase these vertical features on a Stand-alone basis at the wholesale 

discount outlined in the FTA. As such, the primary questions presented for the parties’ 

agreement are (1) whether Sprint may purchase Verizon’s vertical services on a stand-alone basis 

without the concurrent obligation to purchase the underlying basic local service and (2) whether 

the wholesale discount requirements of section 251(c) of the FTA apply to Sprint’s purchase of 

these stand-alone vertical features. The Arbitrators are persuaded by Sprint’s arguments on these 

issues. The Arbitrators find that Verizon should be required to offer its vertical features on a 

stand-alone basis and that they should be available to Sprint at the wholesale discount rates as 

provided under sections 251(c)(4)(A) and 252(d)(3) of the FTA. 

Section 25Z(c)(4) of the FTA provides that incumbent local exchange carriers, such as 

Verizon, have the duty “to offer for resale at wholesale rates any telecommunications service that 

the carrier provides at retail to subscribers who are not telecommunications carriers.”276 The 
essence of the parties’ dispute is a disagreement on the application of this provision. To answer 

the first question posed above, we must examine whether Verizon offers vertical features at retail 

as contemplated by section 25 l(c)(4). When making this inquiry, we must also examine whether 

Verizon’s retail offering places an unreasonable restriction on its resale. 

274 McNamara Direct at 3; Dye Direct at 3. E.g., Sprint Exhibit G. 

275 McNamara Direct at 7. 
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a. Retail Se mice 

Verizon argues that because it does not offer stand-alone vertical features “at retail,” 

section 251(c)(4) does not apply.”’ Verizon contends that it will allow Sprint to purchase the 

stand-alone vertical features under its current tariff for Enhanced Service Providers (ESPs) which 

does not allow for the wholesale Verizon maintains that the stand-alone features it 

offers to ESPs is a wholesale arrangement not a retail one. Verizon additionally states that Sprint 

may purchase the vertical features under its retail tariff. That provision, however, requires the 

purchase of the underlying basic local s e r ~ i c e . ” ~  While both parties agree that an end-user must 

have the underlying dial tone to actually use a vertical feature, the parties disagree as to whether 

the underlying dial tone must be purchased along with the vertical features because of this retail 

offering.’*’ Verizon argues that under either of its vertical services’ offerings it does not offer the 

stand-alone features at retail. Thus, section 25 1 (c)(4) cannot apply. And, because Sprint is 

allowed to purchase vertical features under the same arrangements as an ESP, Verizon is in not 

imposing unreasonable or discriminatory conditions on the resale of its teIecommunications 

services. 

Sprint counters that section 25 1 (c)(4) applies to any telecommunications services offered 

at retail not just ones that are offered at stand-alone conditions. The Arbitrators agree with 

Sprint’s analysis. As Sprint points out, the federal statute does not limit the resale requirements 

to basic telephone services.’82 Further, we see no statutory requirement, and Verizon points to 

none, that would limit the eIigible services for resale to only those that are offered on a stand- 

alone basis at retail. Verizon instead relies on its tariff conditions to confirm that the services 

276 47 U.S.C. 251(c)(4). 

177 Local Competition Order at 1 872 (stating the FTA does not require a incumbent LEC to make a 

”* Verizon Southwest Texas General Exchange Tariff, Section 48, Sheet 6; Contel of Texas Schedule No. 

279 GTE Southwest Inc., Texas General Tariff, Section 16. Sheet No. 1 ;  Contel of Texas Inc., Schedule No. 

wholesale offering of any service that the incumbent does not offer to retail customers). 

F-1, Network Services, Sheet 2; Dye Direct at 7. See also McNamara Direct at 4,7. 

A-1, Sheet No. 34 

McNamara Direct at 5 ;  Felton RebuttaI at 2-3; Dye Direct at 5 .  

See 47 U.S.C. 251(b)( 1). 

280 

’” Local Competition Order at ¶ 87 1. 
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must either be purchased in a bundled fashion or separately without a wholesale discount. We 

do not believe, however, that Verizon’s current tariff provisions control the outcome in this 

case.2s3 Additionally, Sprint presented evidence that vertical features and local dial tone are 

separately tariffed services, marketed and priced differently on customer bills.’*‘ 

Verizon also insists that when Sprint purchases its vertical features, it will be acting as an 

ESP or an ISP when providing services to customers. According to Verizon, Sprint’s resale of 

vertical features is comparable to how ESP’s and ISP’s Verizon states that it must 

treat these entities equally and should not be obligated to offer the vertical features to Sprint at 

the wholesale discount because ESPs and ISPs do not receive the discount. Verizon explains 

that, in the context of ILEC-provided DSL services, the FCC has found that “while an incumbent 

LEC DSL offering to residential and business end-users is clearly a retail offering designed for 

and sold to the ultimate end-user, an incumbent LEC offering of DSL services to [ISPs] as an 

input component to the [ISP’s] high-speed Internet service offering is not a retail service.”2x6 The 

FCC found that these “input components” to the ISP’s retail offering were not subject to the 

discounted resale obligations of section 25 1 (c)(4).”’ By analogy, Verizon argues that Sprint, 

acting as an ESP or an ISP, is merely purchasing an input component from Verizon; Verizon is 

not offering a retail service. 

Even if we were to agree that Sprint is acting as an ESP or an ISP, we do not believe that 

section 251(c)(4) does not apply.288 First, we do not find the DSL illustration analogous. Second, 

the FTA places an affirmative duty upon ILECs to provide the retail services for resale to 

telecommunications carriers. The FCC has found that the term “at retail” means a sale to an 

See b c a l  Competition Order at 91 939 (ILEC tariff cannot place an unreasonable restriction on resale); 283 

see also Essential Ofice Order at 3,4; Essential Oflce PFD at 1 1-12. 

”‘ McNamara Direct at 7; Felton Rebuttal at 2. 

285 Dye Rebuttal at 3-4, 8. 

Second Report and Order at 1 22. 

287 Second Report and Order at ¶ 22. 

Thz Arbitrator’s are convinced, nonetheless, that Sprint will be operating as CLEC to provide vertical 
services directly to consumers. Compare 47 C.F.R. 5 1.605(c) ivirh 47 U.S.C. 25 1 (c)(4); see North Carolina 
Dccisian at 16 (citing with approval a California Opinion) (“The vertical services Sprint wants to purchase from 
Pacific are clearly telecommunications services, not enhanced services. Sprint, operating as a CLEC, is entitled to 
purchase retail telecommunications services at a wholesale discount.”). 

288 
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ultimate consumer.’89 Here, Verizon is most assuredly targeting and offering vertical services to 

end-user subscribers or consumers, albeit only in connection with individual line service.”’ And, 

unlike the DSL example, Verizods retail tariff does not offer the stand-alone vertical features to 

an intermediary, either an ESP or an ISP, which then provides the service to the consumer. 

Verizon itself provides vertical features to the 

RESTRICTTON ON RESALE 

We will next examine whether Verizon’s requirement that Sprint purchase the underlying 

dial tone in conjunction with the vertical features is an unreasonable or discriminatory resale 

restriction.”’ Sprint argues that Verizon is attempting to place an unreasonabIe restriction on the 

resale of its vertical features by tying their purchase to the underlying local service. Verizon 

seeks to “bundle” the resale of its vertical services with basic local service. Verizon claims that 

its “restriction” is merely a “retail” restriction not a “resale” restriction. 

Notwithstanding Verizon’s arguments, we conclude that its current retail tariff does 

present a resale restriction. Sprint explains that vertical features and basic local service are not 

contained in the same tariff section and they are marked and priced separately on consumer bills. 

Some vertical services are even marketed to end-users separately from local dial tone services.393 

And, although the parties agree that the underlying basic local service is needed for vertical 

services to be functional, it is technically feasible for vertical features to be provided on a stand- 

alone basis for re~ale.’~“ As outlined above, the federal statute does not provide for resale 

obligations only to those services provided at retail on a stand-alone basis. Thus, if a bundling or 

exogenous requirement is added to the condition of the purchase of the service, we believe that a 

restriction occurs as contemplated by the federal provision. Consequently, by requiring the 

purchase of the underlying local service before Sprint may purchase vertical features, Verizon is, 

in our opinion, placing a restriction on the resale of a telecommunications service. 

289 Second Report and Order at ¶ 17. 

GTE Southwest Texas General Tariff at Sheet I ,  Section 16. 

291 See Pennsylvania Decision at 2 1 .  

7-92 47 U.S.C. 251 (c)(4)(B). 

293 McNamara Direct at 7. 
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“Resale restrictions are presumptively unreasonable” which includes “conditions and 

limitations contained in the incumbent LEC’s underlying tariff.”295 “Incumbent LECs can rebut 

this presumption, but only if the restrictions are narrowly tailored.””‘ “Tying the purchase of 

separately tariffed vertical services to the purchase of local service is unreasonable. Ultimately, 

the burden to prove whether a restriction is reasonable or not will be placed upon the 

telecommunications provider.””’ “With respect to any restrictions on resale not permitted under 

[section 25I(c)(4)(A)I7 an incumbent LEC may impose a restriction only if it proves to the state 

commission that the restriction is reasonable and nondi~criminatory.”~~~ Verizon argues that its 

resale restriction is not unreasonable or discriminatory because it is not required to “disaggregate 

a retail service,” nor is it always technically feasible to provide the stand-alone vertical 

services.”’ Verizon further complains that if Sprint is allowed to purchase the stand-alone 

features at the wholesale discount, ESP’s will be placed at a considerable disadvantage. We will 

address each of Verizon’s arguments in turn. 

We do not believe that requiring Verizon to offer stand-alone vertical features for resale 

will improperly “disaggregate” a retail service. Vertical features and the local loop are already 

tariffed separately and can be provided separately.’“’ Moreover, Verizon’s “bundling” of local 

service and vertical features at retail can be “unbundled” for resale purposes under section 

251(c)(4) if the bundling is found to be an unreasonable condition or limitation on resale.””’ 

Lastly, as Sprint points out, Verizon is improperly comparing resale and UNE obligations.’*’ 

~ ~ - 

McNamara Direct at 7; Dye Rebuttal at 2. 2 94 

295 Local Competition Order at ¶ 939; Essential Ofice Order at 3,4,  10 (conclusion of law 10). 

296 Local Competition Order at ¶ 939. 
297 47 C.F.R. 5 1.4 13(b); Essential Ofice Order at 4; see Pennsylvania Decision at 28 (FCC’s discussion 

“clearly indicates that ILEC restrictions on resale, particularly where they have the effect of tying voice service to 
the resold product does not meet the ‘reasonable’ standard of TA-96”) (citing I n  the Matier of Application of 
Verizon New York hc . ,  Verizon Long Distance, Verizon En ferprise Solutiuns, Verizon Global Networks Inc., and 
Verizon Select Services Inc. for Authorization to Provide I n  - Region, InterLA TA Services in Connecticut, Docket No. 
01-1000, Order at¶  32 (rel. July 20,2001)). 

298 

299 

3iK) 

301 

302 

47 C.F.R. 51.613(b). 

Local Competition Order at 1 877. 

Nurth Carolina Decision at 18. 

See Essential Ofice PFD at 1 1-1 2 (citing Local Competition Order at 

Felton Rebuttal at 3-4. 

872 and 939). 
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Likewise, we are not persuaded by Verizon’s technical feasibility arguments. Verizon 

does not claim that it cannot provide vertical features on a stand-alone basis. Rather, Verizon 

claims that if another telecommunications carrier has purchased the underlying local line through 

UNEs, Verizon cannot resell the vertical features to the associated line because the other carrier 

becomes the “owner” of the network services. Sprint, however, presented evidence that because 

the vertical features and the local service are distinct offerings, Sprint could still purchase the 

vertical features on a stand-alone basis; both functions could properly operate no matter which 

carrier is offering the local service.303 Xn fact, the Pennsylvania Public Utility Commission 

recently stated that 

technical feasibility, while a consideration that must be acknowledged in 
conjunction with the obligations of the LEC to unbundle UNEs, becomes vague in 
the context of a discussion of a resold service. Sprint, as a CLEC, wants to 
choose which vertical services it would obtain so as to provide such service to an 
end-user on a resold local loop. For example, if Sprint orders a resold local loop 
with Caller ID on behalf of one of its customers, Verizon would discount the local 
loop for the CLEC but require the CLEC to purchase the Caller ID at the retail 
tariffed rate. All that the CLEC is requesting is that it be abIe to purchase vertical 
services on behalf of its subscribers at the applicable wholesale rate? 

We agree that when Sprint is the underlying local carrier, it should be permitted to purchase the 

vertical features at the wholesale discount. 

On the other hand, if Sprint were not the underlying local carrier providing service on a 

resold locaI loop, as Verizon also suggests, we still find that Sprint should be able to purchase 

vertical services on behalf of its subscribers at the applicable wholesale rate. If another CLEC 

“owned” the switch port or the network services of the underlying local loop because it had 

purchased it through UNEs, Sprint would then be obligated to transfer complete control of the 

vertical features to the UNE purchasing CLEC and Sprint would be in the position of having to 

negotiate an agreement with the CLEC in order for Sprint to resell any vertical service. Sprint 

acknowledges this cir~umstance.~”‘ Nonetheless, we conclude that customer choices will drive 

Verizon’s obligations and the determination of which carrier resells the vertical services and 

3c)3 McNamara Direct at 10. 

jgj Pennsylvania Decision at 30-3 1 (footnotes and citations omitted). 

Sprint’s Initial Brief at 33. 305 



PUC Docket No. 24306 Arbitration Award Page61 

which carrier provides service to the consumer. “If a CLEC purchases the UNE to provide local 

switching in relation to a particular customer, then the CLEC assumes the responsibility €or 

reselling any particular vertical services to [Sprint].””’ We envision no problems with Sprint’s 

proposed language in this regard. If Verizon does not “own” the “network services” of the 

underlying line, it will not be obligated to resell them to Sprint. Not only does Verizon’s request 

to reject Sprint’s proposed language based on this eventuality lack merit, it is not “narrowly 

tailored” to remedy the perceived problem. 

Finally, we do not believe that Sprint is acting as an ESP when providing the resold 

vertical features to the consumer. Sprint, unlike an ESP or an ISP, is a “telecommunications 

carrier” providing telecommunications services to end-user~.~”’ As such, it is entitled to the 

resale provisions of section 251(c)(4). We are not persuaded that any disadvantage that an ESP 

will experience vis-&-vis Sprint’s wholesale discount is justification to show that Verizon should 

not follow the requirements of the federal statute. 

b. Wholesale Discolint 

Verizon argues that even if it were required to offer stand-alone vertical features at the 

wholesale discount, the section 252(d)(3) avoided-cost discount should not apply. Verizon 

contends that the avoided-cost discount is inappropriate in this case because Sprint is acting as an 

ESP not a telecommunications carrier. Verizon complains that under the avoided-costs discount, 

it would avoid few, if any, costs because a majority of sales, ordering, and billing costs remain 

associated with the basic dial tone. Thus, Verizon contends that the avoided-cost discount 

should not apply. Sprint disagrees and states that if Verizon wishes to establish a different 

discount rate, it should be required to file a cost study and justify a different discount rate for 

vertical features. 

Section 252(d)(3) of the FTA states that 

Essential Office PFD at 2 1-22; see also 47 U.S.C. (b)( 1) (all local exchange carriers had a duty to resell 

’07 47 U.S.C. 153(43), (44), (47); North Carolina Decision at 12; McNamara Direct at 8-9. Cf- 47 C.F.R. 

306 

their telecommunications services). 

5 1.605(c). 
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“For the purposes of section 251(c)(4), a State commission shall determine 
wholesale rates on the basis of retail rates charged to subscribers for the 
telecommunications service requested, excluding the portion thereof attributable 
to any marketing, billing, collection, and other costs that will be avoided by the 
local carrier exchange. 

Because we have found that Verizon has a duty under section 251(c)(4) to offer the stand-alone 

vertical features at wholesale, section 252(d)(3) also applies. Consequently, we conclude that 

Commission’s current discount rate should apply until Verizon presents a cost study to justify its 

claims that another rate should be established. 

c. Orher Jurisdictions 

Verizon also stresses that four other state commissions have rejected Sprint’s vertical 

services language. The Pennsylvania Decision examined three of the state arbitration awards 

cited by Verizon, but was not persuaded by their findings. That commission concluded, as do 

we, that Kentucky, Massachusetts, and New York rejected the resale of vertical features based on 

a view that such rejection was a permissible restriction on resale, did not violate section 252 

(c)(4), or was based on technical unfeasibility.”” The Maryland decision was based on a 

determination that Verizon did not provide stand-alone verticai features at retail under section 

251(c)(4) and was, therefore, not required to offer the features to Sprint at wholesale discount 

rates.”’ As we outlined above, we do believe that federal resale provision is applicable here, that 

Verizon’s restriction is unreasonable, and that the stand-alone provision of the features is 

technicalIy feasible. We have examined all of the decisions cited by Verizon and find no new 

arguments or considerations that we have not already taken into account. 

The Arbitrator’s conclusion here is also entirely consistent with the previous Commission 

determination on this issue.”’ Additionally, at least four other state commissions have adopted 

our conclusions on this matter.311 

308 Pennsylvania Decisiori at 24-26. 

Maryland Decision at 10- 1 I . 

310 Essential Ofice Order at 3-4. 

at 12- 19; Pennsylvania Decision at 19-32. 

309 

California Decision ai 8-9; California FAR at 23-26; Florida Decisiori at 4-7; North Carolina Decision 311 
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d. Cost Recovery 

Verizon finally contends that because reselling vertical features on a stand-alone basis 

will require modifications to Verizon’s provisioning and billing system, Sprint should be 

required to reimburse Verizon for the costs incurred to implement this type of resale 

arrangement. We disagree. Verizon has a duty under the FT’A to comply with its obligations 

under section 25 1 fc)(4). There is no provision that allows Verizon such recovery. 

e. Agreement Language 

The Arbitrators do not believe that Verizon has provided any justification to overcome 

the presumption that its resale restriction, requiring the purchase of the underlying local service, 

is unreasonable. Verizon’s restriction is not “narrowly tailored.” As an unreasonable restriction 

on resale, we find that Verizon should not be allowed to require the purchase of the underlying 

local service before Sprint is allowed to purchase vertical features for resale. Consequently, we 

conclude that Verizon does provide custom calling services or vertical features at retail. Because 

we have found that Verizon has a duty under section 2Sl(c)(4) to offer the stand-alone vertical 

features at the wholesale discount under section 252(d)( 3), we adopt Sprint’s proposed language 

for this issue. 

D. DPL Issue 15 Incorporation of Collocation Tariff 

Should the new SprintNerizon interconnection agreement incorporate tariff 
provisions regarding collocation that are filed subsequent to the effective 
date of the Agreement? 

Sprint’s Pusition 

Sprint argues that Verizon’s proposed language implies that Verizon’s tariff language 

will apply to Sprint once Verizon files the collocation tariff, regardless of whether the rates have 

been approved by the Sprint points out that Verizon’s proposal states “Verizon 

3 1 2  Sprint’s Initial Brief at 36. 

313 Sprint’s Initial Brief at 37. 
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shall provide Collocation to Sprint in accordance with the rates, terms and conditions set forth in 

Verizon’s Collocation tariff, and Verizon shall do so regardless of whether or not such rates, 

terms and conditions are effective.””‘ Sprint contends that it should not be required to give 

Verizon the right to unilaterally modify the collocation conditions simply by filing a tariff? 

Sprint argues that its proposed language acknowledges the precedence of the parties’ 

interconnection agreement over any tariff. Sprint further offers that its language would preserve 

Verizon’s right to file tariffs to supplement or modify the rates, terms, and conditions of its 

tariffs, as long as Sprint has a meaningful opportunity to participate before the changes become 

effective.316 

Sprint maintains that its proposed language allows Sprint to receive the benefit of the 

contract provisions until such time as Verizon’s tariff is filed and becomes effective.?” Sprint 

acknowledges that the approved terms in the tariff may vary from those contained in the 

SprintNerizon interconnection agreement.”’ Sprint argues that the only condition it seeks is that 

Sprint to have the opportunity to participate in the tariff approval proceeding, not that it actually 

participates. Sprint acknowledges that if there is an open docket in Texas concerning approval of 

Verizon’s tariff in which Sprint is allowed to participate, then the condition is satisfied. Sprint 

asserts that when the tariff is approved by the Commission, the tariff would be binding upon 

Sprint . 

AGREEMENT LANGUAGE 

Sprint proposes the following language for the parties’ agreement: 

Collocation services will be provided by VERIZON pursuant to the contract 
provisions set forth in this Agreement, unless otherwise expressly agreed to by the 
Parties. The Parties agree that provision does not in any way restrict the ability of 
Verizon to file a Collocation Tariff at any time pursuant to the rules of the Texas 

‘I4 Id. 

315 Id. 

316 Id. at 38, 

3 ’7  Sprint’s Reply Brief at 23 (December 2 1, 2001 (Sprint’s Reply Brief). 

3 1 8  Id. 

3’9 Id. at 24 
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PUC, pursuant to a proceeding in which Sprint has had the opportunity to fully 
participate. However, Sprint is not bound by such modifications unless and until 
an order is issued by the Texas PUC with such specificity as to invoke the 
provisions of Article 11, Section 1.2 of this Agreement..320 

Verizon ’s Position 

Verizon argues that its proposed language establishes the collocation tariff as the first 

source for applicable collocation  rate^.^'' Verizon contends that this ensures that its collocation 

rates are set and updated in an efficient, consistent, fair and non-discriminatory manner for all 

CLECs. Verizon acknowledges that it currently does not have a collocation tariff in effect in 

T e x a ~ , ~ ”  but that by referencing a collocation tariff in the interconnection agreement, the parties 

will be able to avoid future litigation. Verizon argues that its proposal ensures that the 

agreement remains up-to-date without the need to amend the agreement.”3 Verizon further 

argues that by referencing a future collocation tariff, these tariffs are immediately applicable to 

the various interconnection agreements and ensures non-discriminatory treatment of CLECS.~’‘ 

Verizon states that Sprint opposes Verizon’s proposed language because Sprint wants to 

choose the more favorable collocation rates of either the SprinWerizon interconnection 

agreement or Verizon’s collocation tariff? Verizon contends that this would give Sprint an 

unfair competitive advantage over the carriers that must purchase based on Verizon’s 

Verizon also states that Sprint has the right to contest any tariff Verizon files, contrary to Sprint’s 

contention that Sprint would be denied the opportunity to review or challenge the tariff or any 

changes.’” Verizon further argues that under Sprint’s proposal, Sprint and any other carrier who 

opts into the SprintNerizon interconnection agreement would have the right to veto any future 

collocation tariff, thereby rendering the tariff process 

320 Sprint’s Initial Brief at 38; DPL at 55. 

”’ Verizon’s Initial Brief at 32. 
372 Id. 

3’3 Id. 

324 id. at 32-33. 

325 Verizon’s Initial Brief at 33; Verizon Exhibit 1, Direct Testimony of John Ries at 3 (Ries Direct). 

326 Verizon’s Initial Brief at 33; Ries Direct at 3. 

Verizon‘s Initial Brief at 33; Ries Direct at 4. 

‘18 Verizon’s Initial Brief at 34: Ries Direct at 3. 

327 
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AGREEMENT LANGUAGE 

Verizon proposes the following language for the parties’ agreement on this issue: 

Collocation Attachment, Section 1. Verizon shall provide to Sprint, in accordance 
with this Agreement (including, but not limited to, Verizon’s applicable Tariffs) 
and the requirements of Applicable Law, Collocation for the purpose of 
facilitating Sprint’s interconnection with facilities or services of Verizon or access 
to Unbundled Network Elements of Verizon; provided, that notwithstanding any 
other provision of this Agreement, Verizon shall be obligated to provide 
Collocation to Sprint only to the extent required by Applicable Law and may 
decline to provide Collocation to Sprint to the extent that provision of Collocation 
is not required by Applicable Law. Subject to the foregoing, Verizon shall 
provide Collocation to Sprint in accordance with the rates, terms and conditions 
set forth in Verizon’s Collocation tariff, and Verizon shall do so regardless of 
whether or not such rates, terms and conditions are effective. 

Because of the Notices Abating the Proceedings regarding Tariff Control Nos. 
22709 and 22710 issued by the Commission on July 11, 2000, Verizon shall 
provide Collocation according to the following terms and conditions in  the State 
of Texas on an interim basis only until Verizon files another Collocation Tariff in 
Texas. At such time as there is a Verizon Collocation tariff on file with the 
Commission, and subject to the foregoing, the following terms and conditions will 
be rendered ineffectual, and Verizon shall provide Collocation to Sprint in 
accordance with the terms and conditions set forth in Verizon’s Collocation tariff, 
and Verizon shall do so regardless of whether or not such terms and conditions 
are effective.329 

Arbitrator’s Decision 

The Arbitrators recognize that Verizon does not currently have a collocation tariff in 

effect in Texas. 330 The parties agree that Verizon has the right to file such a tariff, and they 

acknowledge that the terms of any collocation tariff may be different from the collocation terms 

in the parties’ interconnection agreement. The parties’ arguments also reflect that they agree that 

the terms of any future collocation tariff will supersede the terms in the parties’ agreement.33’ 

329 DPL at 55-56. 

See Application of Contel of Texas, Inc. to Introdlice a New Uptiorial Senice - Collocation Service, 
Piirsuant to P.U.C Subst. R. 26.212, Docket No. 22709, Notice Abating the Proceedings (July 12, 2000); 
Application of GTE Southwest Incorporated to Introduce a New Uptiorial Senlice - Collocation Senice, Pursuant to 
P.U.CSubst. R.  26.212, Docket No. 22710, Notice Abating the Proceedings (July 12. 2000). 

330 

33’ Sprint’s Reply Brief at 24; Verizon’s Initial Brief at 37. Because the parties agree that any future 
Collocation Tariff will be binding, we do address whether Sprint could merely opt-into specific provisions of the 
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The disagreement is therefore surrounding when the new terms in any tariff become effective 

and binding. 

Sprint argues that the collocation tariff‘s terms should become binding only on the 

effective date pronounced by the Commission order approving the tariff. Verizon’s proposed 

language suggests to us that the collocation tariff‘s terms supersede the parties’ agreement on the 

date Verizon files a coIlocation tariff with the Commission. The Arbitrators agree with Sprint 

that any future collocation tariff should become binding upon the parties on the actual effective 

date of the tariff. The parties’ agreement should govern until that time. Generally, a ta r i f f3  

effective date occurs on or after the Commission issues an order approving Verizon’s tariff. This 

process allows Sprint to have the opportunity to participate in the collocation tariff proceeding 

pursuant to PURA Chapters 53 and 58.332 

AGREEMENT LANGUAGE 

The arbitrators conclude that Sprint’s proposed language best reflects the Arbitrators’ 

decision and should be adopted with the following modifications: ”’ 

Collocation services will be provided by VERIZON pursuant to the contract 
provisions set forth in this Agreement, unless otherwise expressly agreed to by the 
Parties. The Parties agree that this provision does not in any way restrict the 
ability of Verizon to file a Collocation Tariff at any time pursuant to the rules of 
the Texas PUC which allows Sprint the opportunity to participate piwaa-&te-a 

Sprint is not bound by such modifications until the Texas PUC-approved 
Collocation Tariff is effective and in force w k + ” t i i  2s & 1s :swed-by 

as to invoke the provisions of Article 11, 
Section 1.2 of this Agreement. 

. .  
in+ tn f 
L L l C  -. However, 

. .  

T n ~ o c -  D T T P  vx . .  

collocation tariff while also keeping in place other collocation terms i n  the parties’ section 252 agreement. Cjf U.S. 
West Communications, Inc. v. Sprint Commrtnications, L.P., -- F.3d --, 2002 WL 12253, (10th Cir. January 04, 
2002) (finding that competitive LECs may “opt-into” incumbent LEC’s state tariffs despite interconnection 
agreements). 

332 E.g., TEX. UTILITIES CODE 8 53.105(a). 

333 The Arbitrator’s additions are underlined. The stri kethrough provisions are the Arbitrator’s deletions. 



PUC Docket No. 24306 Arbitration A ward Page68 

E. DPL Issue 22 Sprint’s Collocation Obligation 

Does Sprint have an obligation to provide Verizon with collocation pursuant 
to Section 251 of the Telecommunications Act of 1996? 

Sprint’s Posih’on 

Sprint argues that the ETA’S obligation requiring collocation applies only to incumbent 

local exchange carriers. The FTA, Sprint continues, does not impose equivalent obligations on 

CLECs such as Sprint.334 Sprint contends that it may license to Verizon, at its own discretion, the 

entitlement to locate equipment at a Sprint switching office and to use Sprint’s support services 

(e.g., power, heating, ventilation, air conditioning and security for the equipment) for the purpose 

of delivering traffic. Sprint argues that this type of licensing arrangement, however, is voluntary 

on Sprint’s part, and could not be compelled or required under law? 

AGREEMENT LANGUAGE 

Sprint urges the Arbitrators to conclude that Verizon is seeking to impose obligations 

upon CLECs beyond those required by the FTA and to reject Verizon’s proposed 

Verizon ’s Position 

Verizon argues that section 25 1 (a) of the FTA imposes a duty on all telecommunications 

carriers to “interconnect directly or indirectly with the facilities and equipment of other 

telecommunications Verizon states that it is seeking collocation as a reasonable 

means to achieve the interconnection obligations imposed by the FTA? Verizon argues that it 

is simply trying to use its own infrastructure to interconnect with Sprint. Verizon complains that 

without this option, it may be forced to purchase transport in order to deliver traffic to Sprint’s 

interconnection points. Purchasing this transport may not be an efficient interconnection option 

Sprint’s Initial Brief at 39 (citing 47 U.S.C. 9 251(c)(6)). 334 

335 Id. at 39. 

336 Sprint’s Reply Brief at 24. 

Verizon’s Initial Brief at 34 (citing 47 U.S.C. 8 25 l(a)). 337 
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for Verizon. Additionally, Verizon contends that there may not be an alternative if Verizon does 

not have the option to collocate at Sprint's facilities.339 

Verizon acknowledges that Sprint is not required by the FT'A to allow other carriers to 

collocate.34o Given Verizon's duty to interconnect with Sprint at Sprint's choice of location, 

Verizon contends, nonetheless, that permitting Verizon to self-provision its infrastructure to 

Sprint's premises is a reasonable and equitable method for complying with the FTA. By 
requiring Sprint to collocate, the Commission will allow Verizon to make an economic and 

efficient choice between collocating or purchasing tran~port.~" Verizon clarifies that it is 

seeking collocation with Sprint for interconnection and is not seeking to use access facilities to 

deliver local traffic to Sprint.'" 

AGREEMENT LANGUAGE 

Verizon proposes the following agreement language: 

2. SPRINT shall offer to VERIZON collocation of facilities and equipment for 
purposes of Interconnection pursuant to the Interconnection Attachment. The 
collocation arrangements and rates offered by SPRINT to VEREON shall be no 
less favorable than the collocation arrangements and rates offered by VERIZON 
to 

Arbitrator's Recision 

The Arbitrators agree with Sprint on this issue. Verizon is essentially seeking an 

extension of collocation obligations upon CLECs, Sprint in this case, which is not contained in 

the FTA. The general duties of telecommunications carriers and the obligations of all local 

exchange carriers are provided for separately in the FTA from the additional obligations of 

338 Id. at 34. 

Id. at 35. 339 

340 Id. 

Id.  

332 Verizon's Reply Brief at 14. 

w3 DPL at 69. 
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incumbent local exchange carriers.3u The duty to provide collocation is only applicable to 

incumbent local exchange caTTier~.~'~ We therefore reject the Verizon proposal. Although 

witness Ries states that Verizon is merely seeking to have available to it the same types of 

interconnection choices that are available to CLECs, we decline to require Sprint to provide 

collocation so that Verizon can achieve this objective. We believe that Verizon is seeking to 

impose obligations upon CLECs beyond those required by the FTA. 

AGREEMENT LANGUAGE 

Because Sprint does not have an obligation to provide Verizon with collocation under the 

FTA, we reject Verizon's proposal and its proposed agreement language on this issue. 

11. CONCLUSION 

The Arbitrators conclude that the decisions outlined in ths Award, as well as any 

conditions imposed on the parties by these decisions, meet the requirements of section 251 of the 

FI'A and any applicable regulations prescribed by the FCC pursuant to section 251 of the FT'A? 

111. PROCEDUFWL ORDER AND SCHEDULE 

The parties are hereby instructed to incorporate the determinations outlined in this award 

into the parties' final agreement. Pursuant to section 252(e)(l), the parties shall file an entire 

Interconnection Agreement, setting forth both negotiated and arbitrated terms and conditions, for 

final Commission approval no later than January 25, 2002. To the extent that the parties have 

negotiated different references for Local Traffic or Reciprocal Compensation, these alterations 

may be incorporated to the extent that they conform to the determinations in this award. If the 

parties have alterations, the parties should identify them and provide an explanation as to how 

they conform to the determinations in this award. 

Cunrpare 47 U.S.C. $ 9  251(a) and (b) with 47 U.S.C. 5 25 l (c ) .  344 

335 46 U.S.C. § 251(c)(6). 

346 47 U.S.C. 0 252(c). 
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The Notice of the parties’ Interconnection Agreement will be published in the Texas 

Register on February 8, 2001. Comments on ths  Interconnection Agreement must be filed no 

later than February 22,2002. 

SIGNED AT AUSTIN, TEXAS the 22 day of January, 2002. 
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