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OPINION

1. Summary

We affirm the results reach;ﬁd in the February 23, 2001 Final Arbitrator’s
Report (FAR). Within 30 days of the date of this order, parties shall jointly file
and serve a signed, complete Interconnection Agreement (1A) that conforms to
the decisions herein. Parties shall simultaneously file and serve a statement that
cross-references the issues with the adopted Janguage. The conformed IA shall
become effective five days after filing, unless suspended by the Director of the

Telecommunications Division. The proceeding is closed.

2. Background .

Sprint Communications Company LP (Sprint) and Verizon California Inc.
(Verizon) exchange telecommunications traffic pursuant to an existing IA. On
March 31, 2000, Sprint-and Verizon began negotiating a successor IA. Having
been only partly successful in their negotiations, Sprint filed an application for
arbimation on September 7, 2000. The application sought arbitration of 7 issues.
The parties stipulated o a schedule, and revisions thereio, that acknowledged
that the Commissi.on would not have Hme to resolve the disputed issues within 9
months from the date the parties commenced negotiations. That deadline would
have been 2 months from March 31, 2000, or December 31, 2000. Therefore, the

parties waived the 9-month deadline, and agreed to the schecule reflected
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On October 2, 2000, Venizon filed its response to Sprint’s arbitration
request. Subsequently, the parties settled all but 3 issues. The parties submutted
two of these three issues on briefs, and sought hearing on the single remaining

issue. The three 1ssues are:

1) Sprint’s contention that local calls include Verizon customer-originated
calls that route over access trunks to the Sprint Operator Service (OS)
platform, and then return to the called Verizon customer located 1 the
same local calling area as the calling party (the “local over access” issue);

2) Sprint’s contention that it should be allowed to purchase at wholesale
vertcal features (call waiting, forwarding and the like) without also
purchasing the underlying dial tone line (the “resale of stand-alone -
vertical features” issue); and

3) Sprint’s contention that it may order unbundled network elements
(UNEs) from Verizon in combinations that do not currently exaist in
Verizon's network (the “new UNE combinations” issue).2

The assigned Ar'bittaft_or, Administraive Law Judge (AL]) Sarah R.
Thomas, held the arbitration hearing on November 28, 2000. Three wimesses
testified, and 6 exhibits were received in evidence. The parties filed post-hearing
briefs on December 6, 2000 on the 3 remaining issues not settled prior to hearing.

The Arbitrator filed and served her Draft Arbitrator’s Report (DAR) on
January 10, 2001. The parties filed opening comments on the DAR on
January 24, 2001. At the Arbitrator’s request, Verizon filed reply comments

lirnited to one issue of contention on February 7, 2001. The Arbitrator denied

-

- In the mamix Sprint filed with s omginal reguest for aroiTezon on September 7, 2000,
Cxhibit B thereto idendfied these three issues a5 issues 3, 5 2nd 7. Since there are so few
issues m dispure, and for the sake of ssmpliaty, we will refer 10 tnese 1ssues as issues ],

2 and 3 throughout this dec

in’

10T
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Sprint’s request to file a swreply to Verizon's reply comments. The Arbitzator
filed and served her FAR on February 23, 2001.

The FAR found in Verizon's favor on issue 1 above (the local over access
issue), and in Sprint’s favor on iséues 2 and 3 above (the resale of vertical features
issue and the new UNE combinations issue, respectively).

The parties then sought approval of their entire IA on March 3, 2001. With
their March 3, 2001 ﬁl.ings, the parties (1) identified the criteria we must use to
test the IA that would result from decisions in the FAR, (2) explained whether
such IA would pass or fail each test, and (3) said whether we should approve or
reject the resuiting-IA.

Each party reserved the right to challenge the FAR on the issues decided
against it (Sprint on issue 1 and Verizon on issues 2 and 3). Otherwise, both
Sprint and Verizon contended that assﬁmjng the Commission upholds the FAR's
condusions; the 1A that.would result from dedisions made in the FAR would
comply with the Telecormnmunications Act of 1996 (Act) and Comunission rules.
For the same reasons raised in their comments on the DAR, Sprint recommended

reversal of the result on issue 1 (local over access), and Verizon recommended
reversal of the ou-t.come in the FAR on issues 2 (resale of vertical features) and 3

(new UNE combinations).

3. Discussion

3.1 Negotiated Portions of (A

Section 252(e)(2) of the Act provides that the Comrmussion may only reject
=~ I (or any porton thereoi) adopred by negeuaasnh T we ond mat e [A (or
noroon thereof) discriminates against a telecOmMmMUIICatons Carmer N0t a party 10

the agreement, or that Impiementzdon of such agreement (Or portion thereor) 1S

no* consistent with the public interest, converuence, and necessity. Commission

1
J1eN
3
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rules provide that the Commission may reject a negotated agreement (01 portion
thereof) if it discriminates against a telecormmunications carrier not a party to the
agreement; its implementation would be inconsistent with the public interest,
convenience, or necessity; or the a;greement would not meet other rules,
regulations, and orders of the Commission, including service quality standards.3

No party or member of the public alleges that any negotiated portion of
the IA should be rejected. We find nothing in any negotiated portion which
results in discrimination against a telecommunications carrier not a party 10 the
[A; is inconsistent with the public interest, convenience and necessity; or does

not meet other Commission rules, regulations and orders, including service

quality standards. Thus, we approve the negotiated portions of the IA.

3.2 Arbitrated Portions of IA .

Section 252(e)(2) of the Act, and our Rule 4.2.3 of Resolution ALJ-181,
pro--ide that.we may only.reject an IA (or any portion thereof) adopted by
arbitration if we find that the 14 does not meet the requirements of § 251 of the
Act, ix.mluding the regulations prescribed by the Federal Communications
Commission (FCC) pursuant to § 251, or the standards set forth in § 252(d) of the
Act® Rule4.2.3 als.o provides that we may reject agreements or portions thereof
which violate any requirements of the Commission including, but not limited to,
quzlity of service standards adopted by the Commission.

As noted above, neither party alleges that IA violates any of the foregoing

stztutory provisions ot rules. Nonetheless, each party asks that we reverse the

P Lesoludon ALJ-181, Ruies 23,1, 422, 214, and 218,

¢ Secnon 251 covers intercomnecton sizndards. Seczorn 252(d) identifies pridng
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Arbitrator on 1ssues she decided againstit. They repeat the arguments they
made on the DAR, which the Arbitrator rejected. We behieve the Arbifrator

decided each issue correctly, and are not persuaded to make any changes in the

FAR.

3.2.1 Issue 1: Local Over Access

The first issue, known as the “local over access” issue, arises because
of Sprint’s desire to implement a “new’” service, and disputes over how it should
compensate Verizon for using Verizon’s network to facilitate that service. Sprint
contends that the service should be compensated as local traffic pursuant to the
reciprocéi compensation scheme, while Verizon contends that since the service
would use access lines Sprint leases from Verizon, the calling should be
compensated at higher access charge rates. The Arbitrator agreed with Verizon
that S?Iint should pay Verizon access charge rates.

Sprint proposes a voice-activated dialing arrangement whereby a
Verizon customer would pigk up the phone, dial 00 or a Carrier Identification
Code.(CIC) such as 10-10-333, state “Call [name of called party residing m same
local calling area]_," and have the call automatically placed to that party.

Dm'mg the arbitration hearing, the parties used an example of a
Verizon customer named “Steve” who desired to call his mother (“Mom”), also a
Verizon customer, who lived across the street in the same local calling area.
Steve’s chosen long distance carrier is Spﬁx}t. Steve would pick up the phone

nd dial 00 or the 10-10-323 CIC. This dialing paitern would direct the call over

d loe === C : o= ey A e = - [, I
acress unks that Somnt lezses —om Vemzorn i0 the Scmnr OF olaorm. Cnce the
. . . N - - ~ . Ty vr ’
~=1l reached *he Sprnt OS5 nla=icrm, Steve would sav, “Call Mom,” and Mom's
A - ’l

reizphone number would cial zutomatically Tom a stored st residing in Sprint’s

Cztabase. Beczuse the voice acrivated diaiing service would bea Sprint service,
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rather than a Verizon service, the information necessary to place the call would
reside in Sprint’s, not Verizon's, network. It1s this detour to Sprint’s OS5
platform that is fundamental to the Sprint-Verizon dispute on this issue.

Sprint contends that despite the OS detour, the call remains a local
call and that Sprint should compensate Verizon only for a local call. Verizon
contends, on the other hand, that the detour fo the OS platform takes the call
over access lines Sprint leases from Verizon, thereby rendering the call an access
call, for which access charges are due.> Verizon similarly contends that any fime
a CIC code 1s used to gain access to an interexchange carrier (IEC) such as Spnint,
the call is an access call for which access charges are due. Both parties agree that
access charges are higher than charges for local calls.

" The FAR found that Verizon should prevail on this issue. We will
not rei)eat the Arbitrator’s reasoning in 'detail here, but rather incorporate the
FAR by reference as if fully set forth here. Briefly, the Arbitrator found that it
made no sense for Verizon fo receive no compensation for Sprint’s extra use of its
netwbrk. Indeed, the Arbitrator found that Sprint’s offer during the hearing to
pay Verizon certain out-of-the-ordinary compensation — for “incemental
switchi_ﬁg charge:;, _ constituted a concession that the ordinary redprocal
compensation scheme was inadequate. The Arbitrator also found that the “Call

Mom” calling scheme was not functionally different from other calling patterns

5 Generally speaking, access charges are charges long-distance carriers such as Sprint
pay ILECs such as Verizon for use of the ILECs' Jocal network. Since the break-up of
the Bell Syster in 1984, IL=Cs have owned the soles, wires, swiichies and other
inFrastrucure in the local calling areas, and charged others access Chiarges to use those
‘xciities. While the access charge scheme has changed significantdy over the years, and
espedzlly since enactment of the 85 Act, long cistance carriers conunue to pay access
charges 0 ILECs.
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in which Sprint compensates Verizon for use of 1ts network through access
charges. Finally, the Arbitrator noted that Sprint has agreements in other states
in which its position is inconsistent with its proposal for California.

. We agree with the Arbitrator’s reasoning and conclusion on the local

over access issue, and adopt the same for purposes of this dedsion.

3-2.2_ {ssue 2: Resale of Vertical Features

This issue involves Sprint’s contention that Verizon should sell 1t
vertical features (call waiting, call forwarding, and the like) at wholesale prices
without also requiring it to purchase the basic dial tone line. The FAR found in
favor oh _Spn',nt on this issue, based on pﬁor Commmission precedgnt, the 1aci< of

~ factual distinctions between prior cases and this case, and the Arbitrator’s belief

that t};é precedent articulated the corré;t state of the law.
| In Dedision (D\.)\[i)O—lO—DBl, the Commission resolved the identical

issue in Sprint’s favor inits arbitration with Pacific Bell. Thus, the only basis to
decide the case here differeﬁ—tly would be factuz]l. However, Verizon’s solé o
aﬁeﬁpt to distinguish D.00-10-031 was not based on distinguishable facts.
Rather, Verizon s_imply cited to its tariff, Stating that “Verizon's tariff makes clear
that vertical feam:-es are not offered on a stand-alone basis at retail to subscribers
who are not telecommunications carriers.”¢ However, Padfic Bell made _ and
the Commission rejected — precisely the same argument in the proceeding
leading up to D-OO—IO;DBI. Thus, the FAR rejected Verizon's attempt to
distinguish D.00-10-031. We agree with the FAR’s conclusion.

= id at17.
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The FAR also found that D.00-10-031 is legally correct. We agree
with the Arbitrator that the Comumission decided that decision properly. Thus,
as we stated in D.00-10-031:

Section 251(c)(4) [of the Act] requires the resale of vertical features,
without purchase of the associated dial tone . . . . [I]t constitutes an
unreasonable restricion under Rule 51.613(b)7 for [Verizon] to

require that Sprint purchase the dial tone, in order to have access to

the vertical services for that ine .. .. In this case, the law clearly
requires resale of vertical features in the manner requested by
Sprint.

We affirm the arbitrated outcome.

3.2.3 issue 3: New UNE Combinations

. This issue involves whether or not Verizon must provide Sprint

UNEs in ény combination “ordinarily and commonly combined” in the Verizon
network. Sprint asserts that it should have the right to order these “new UNE
combinations” w1thout regard to whether the specific customer who is subject to
the local service request has that precise combination with Verizon at the time of
the order. Sprint contends that even if federal law on this issue is currently
uncertain and in a-state of flux, the Commission has “independent state
authority” to require Verizon to provide new combinations to Sprint.

The Arb1trator found in Spnm s favor on this issue, once again
based on the Comrmssmn s decision in Sprmt s favor and against Padfic Bell on

+he identical issue.B o

T4TCFR.§351.6130).

un

£ D.00-10-031, mimen., 2 17 {“We chsagree with Paciic’s conciusion and affirm our
authoriry under Public Ustides Code § 7092(c )(1) to order the combinadon of {new]
INTSs.”).
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Once again, Verizon contended that the FAR was Jegally wrong, and
once again, the Arbitrator rejected Verizon’s contentions in favor of factually
indistinguishable Comunission precedent. We agree with the Arbitrator that we

decided this issue correctly in D.00-10-031, and affirm the arbitrated result.

3.3 Preservation of Authority
Section 252(e)(3) of the Act provides that nothing shall prohibit a state
Commission from establishing or enforcing other requirements of state law in its
review of an agreement, including compliance with intrastate
telecommunications service quality standards. Our Rules 4.2.3 and 4.3.1 provide
that we rhay also reject agreements or poftions thereof which violate other -
- requirements of the Commission, including but not limited to, quality of service
standér'&s. Other than the matters addressed and disposed of above, no party or
‘member of the public identifies any clause in the IA that potentially conflicts
with any state law, or requirement of the Commission, including service quality

standards, and we are aware of none.

3.4 Filing the Conformed A

We affirm the order in the FAR that'wathin 50 days of the date of this
dedision, parties shall file and serve an entire IA that conforms to the dedsions
herein. Parties should also serve a copy on the Director of the
Telecommumications Division. Parties should sign the conformed IA before itis
filed so that it may become effective without additionza! delay. Unless suspended
bv the Director of the Telecommunications Diﬁion,_ the signed TA sho—uld

~

necome effecive Jve days aites ning.

rh
:

Pardes should jomdy le and serve a statemen: zlong with tne [A for the
puIpose of assisting the Director confirm that the signed IA conforms to this

o-der. The st=tement shonld cross-reference each issue resoived in the FAR with

-10-
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the relevant appendix and section number in the [A. The statement should also
quote the language from the IA which parties adopt in compliance with the

decisions in the FAR and this order.

4. Public Review and Comment

The Public Utilities Code and our Rules of Practice and Procedure
generally require that draft decisions be circulated to the public for review and
comment 30 days prior to the Commission’s vote.? On the other hand, the Act
requires that the Comumission reach its decisions to approve or reject an
arbitrated agreement within 30 days after submission by the parties.’0 This
establishes a conflict.1!

However, Rule 77.7(f)(5) provides that we may reduce or waive the period
for puBHc review and comment “for a decision under the state arbitration
provisions of the Telecommunications Act of 1996.” We consider and adopt this
deci;ion today under the state arbitration provisions of the Act.

The draft decision of ..;f&rbitrator Thomas was filed and served on March 9,
2001.- The period for public review and comment was reduced. Comments, if
any, were due by_March 14, 2001. Verizon filed comments that asserted that the
Commuission'’s ”inciependenf state authority” to dedde issues 2 and 3 is

inconsistent with federal law. Both the FAR and prior Commussion decisions on

9 See Pub. Util. Code 8§ 311(g), and Rules 77.7.of the Commission’s Rules of Practice
nd Procedure.

2 17 US.C.5252(e)(4).

i1 See 1D 99-01-009 for 2 more thorough discussion and expiznabion. in this case, since
Rule 42.1 (Resoludon ALJ-181) was waived, we reasonabiy interpret this to mean
wizhin 30 days of the date statements were fled.

-11 -
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the same interconnecton 1ssues considered and rejected such arguments. We are
likewise not persuaded by Verizon's claims.
Findings of Fact )

1. No party or member of the public alleges that any negotiated portion of the
IA must be rejected.

2. The negotiated portions of the A results do not discriminate against a
telecommunications carrier not a party to the IA; are consistent with the public
Interest, convenience and necessity; and meet other Commussion rules,
regulations, and orders, including service quality standards.

3. The arbitrated portions of the IA meet the requirements of § 251 of the Act,
including FCC regulations pursuant to § 251, and the standards of § 252(d) of the
Act. |

4. The 1A does not conflict with State law, including telecommunications
service quali-ty standards,.or requirements of the Commission.

‘5. The Act reguires that the Commission approve or reject an arbitrated 1A
within 30 days after the agreement is filed (47 U S C. § 252(e)(4)), which in this
case is within 30 days of the date the parties filed statements in compliance with
the FAR. | |

6. A draft decision must be subjected to 30 days’ public review and comment
prior to the Comumnission’s vote; however Rule 77.7()(5) provides that the
Commission may reduce or waive the pen’pd for public review and comment
under Pub. Util. Code § 311(g) for a dedision under the state arbitration
Drovisions of the Act.

—

7. This is a proceeding under the stete arbimaton crovisions cf the Act.

~-12 -
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Conciusions of Law

1. The FAR, along with the LA between Sprint and Verizon that conforms to
the decisions in the FAR and this order, should be approved.

2. Sprint and Verizon should jbintly file and serve within 30 days of the date
of this order a signed IA that conforms to the decisions herein. Parties should
also within 30 days jointly file and serve a statement which cross references each
issue resolved in thé FAR with the relevant appendix and secion number in the
TA, and quotes the language from the IA which parties adopt in compliance with
the decisions in the FAR and this order.

3. "f"he conformed, signed IA should be effective five days after filing, unless
suspended by the Director of the Telecommunications Division.

4. The 30-day public review and coﬁlment period should be reduced
bursuant to Pub. Util. Code § 311(g)(3) and Rule 77.7(£)(5).

5. This ofderlshouid _Bg effective today because it is in the public interest to
implement national telecommunications policy as accomplished through the JA -

which results from the decisions in the FAR and this order as soon as possible.

ORDER

IT IS ORDERED that:

1. We affirm the resulis reached in the February 23, 2001 Final Arbitrator’s
Report (FAR) and, pursuant to the Telecommunications Act of 1996, and
Resolution ALJ-181, we approve the Inter::énnection Agreement (IA) between
Sorint Communications Company, LP and Verizon Czliformia Inc. that results
therefrom.

2. Within 30 days of the date of this order, parties shall sign and jointly file
2nd serve an entire IA that conforms to the dedsions in the FAR and this order.

At the same time, parties shall jointly serve an entire, signed IA on the Director

-13-
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of the Telecommunications Division. The signed LA shall become effective five
days after filing, unless suspended by the Director of the Telecormmunications
Division.

3. Parties shall jointly file and serve a statement with the signed, conformed
1A. The statement shall cross-reference each issue resolved in the FAR and this
order with the relevant appendix and section number in the IA. Further, the
statement shall quote ﬁe language from the IA which parties adopt in
compliance with the decisions in the FAR and this order.

4. This proceeding is closed.

This order is éffecﬁve today.
Dated March 15, 2001, at San Franasco, California.

LORETTA M. LYNCH
President
HENRY M. DUQUE
RICHARD A. BILAS
CARL W. wW0OOD
GEOFFREY F. BROWN
Commussioners

-14 -
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION
In the Matter of:

PETITION OF SPRINT COMMUNICATIONS
COMPANY, L.P. FOR ARBITRATION WITH
BELLSOUTH TELECOMMUNICATIONS,

INC. PURSUANT TO SECTION 252(b) OF
THE TELECOMMUNICATIONS ACT OF 1996

CASE NO.
2000-480

ORDER

On October 24, 2000, Sprint Communications Company, L.P. (“Sprint”) petitioned
for arbitration conceming its proposed interconnection agreement with BellSouth
Telecommunications, inc. (“BellSouth”). BellSouth filed its response to the petition, and
a public hearing was held April 12, 2001. The petition originally contained 71 issues to
be resolved. However, the ;ﬁanies have now resolved all but 11 issues. The disputed
issues, and the Commission's resolutions of each, are discussed below.

1. Provision of co-carrier cross connects.

By letter dated May 3, 2001, Sprint notified the Commission that a section of the
draft interconnection agreement, previously negotiated and agreed to, had been
unilaterally deleted by BeliSouth. This issue regarding co-carrier cross connects was
not submitted earlier by the parties, because Sprint had understood that the matter had
been resolved. By letter received May 18, 2001, BellSouth explains that it omitted the
previously agreed-upon portion from the arbitration agreement in response to GTE

Service Corp. v. FCC, 205 F. 3d 416 (D.C. Cir. 2000), in which the court had vacated




the Federal Communications Commission’s {("FCC") rule requiring BeliSouth to allow co-
carrier cross connects between two or more competitive local exchange carriers'
(“CLEC”) collocation arrangements.

Cross connects, according to BeHSo'uth, are pieces of wire or cable that are used
in a central office to connect two facilities. Collocated CLECs may use these facilities to
connect directly to each other within BellSouth’s central office. From an engineering
standpoiﬁt, carrier cross connects are highly efficient. This Commission believes that
the physical collocation requirement of BellSouth should be extended to include the
permissible connection of two collocated carriers. BellSouth may thereby be bypassed
by the carriers. BellSouth has shown insufficient reason for prohibiting such carrier
Cross connects.

This Commission finds that co-carrier cross connects are not only efficient but
are reasonable. BellSouth should be compensated for the use of its facilities and the
performance of any necessary collocation functions for cross connects to be
implemented. BellSouth shall reincorporate Section 5.6 and 5.61 of attachment 4 of its
previously negotiated interconnection agreement with Sprint.

2. Should BellSouth make its custom calling features
available for resale on a stand-alone basis? (Issue 2)

Sprint asks that it be permitted to purchase BellSouth's custom calling services,
or vertical services, on a “stand-alone” resale basis at the applicable wholesale
discount, without also purchasing the basic local service for resale. The parties agree
that any BellSouth obligation in this regard arises under 47 U.S.C. § 251(c)(4), which
requires BellSouth to “offer for resale at wholesale only rates any telecommunications

service that the carrier provides at retail to subscribers who are not telecommunications
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carriers.” Since BellSouth does not provide custom calling features to end-users that do
not take BellSouth service, then BellSouth reasons that this service need not be made
available for resale on a stand-alone basis. To support its contention that the tariff
restriction is not an unreasonable restrictior; upon resale in violation of 47 U.S.C. § 251
(c)(4), BellSouth asserts that the local competition order does not require wholesale
offerings of any service that the incumbent local exchange carrier (“ILEC") does not
offer to retail customers and does not impose on an ILEC the obligation to desegregate
a retail service into more discreet services." Thus, BellSouth contends that applicable
law merely requires that any retail services offered to end-use customers be made
available for resale.?

Sprint, on the other hand, declares that in the Local Competition Order the FCC
held that resale restrictions are presumptively unreasonable, even if those restrictive
conditions appear in the ILEC’s tariff.3 Sprint asserts that BellSouth’s condition for the
purchase of the vertical services, i.e. the purchase of the local ine from BellSouth, is
therefore unreasonable.

The Commission finds that BellSouth’s tariff restriction on the resale of vertical

services as applied to CLECs should stand. Vertical services are a subset of offerings

' In the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, First Report and Order, CC Docket Nos. 96-98, 95-
185, FCC No. 96-325 (August 8, 1996)(Local Competition Order) at Paragraphs 872
and 877.

? 1d. at Paragraph 977.

® |d. at Paragraph 939.



that involve line-side service that should not be availlable at a wholesale discount to
CLECs on a stand-alone basis.

3. Should BellSouth be required to charge Sprint cost-based
rates for dedicated OS/DA trunking? (Issue 3)

Sprint requests a determination that the rates for dedicated trunking from each
BellSouth end-office identified by Sprint for the provision of operator services/director
assistance ("“OS/DA") should be cost-based rates for dedicated trunking rather than
market-based rates. Sprint contends that BellSouth has not been relieved of its
obligation to provide interoffice transmission facilities as an unbundled network element
("UNE") despite the fact that customized routing exempts it from having to provide
unbundied OS/DA. The Commission has recently accepted BellSouth’s assertion that
customized routing is available and therefore does not currently require BellSouth to
offer OS/DA access as a UNE.* BellSouth contends that, because it has avoided
providing OS/DA on an unbundled basis, it need not provide unbundled interoffice
transport facilities necessary for CLECs to reach its OS/DA platform. The Commission
disagrees.

47 C.F.R. 51.319(d) requires that “an incumbent LEC shall provide non-
discriminatory access, in accordance with Section 51.311 and Section 251(c)(3) of the
Act. to interoffice transmission facilities on an unbundled basis to any requesting
telecommunications carrier for the provision of a telecommunications service.” Sprint

correctly asserts that interoffice transmission facilities are a telecommunications service

* Case No. 2000-465, Petition by AT&T Communications of the South Central
States, Inc. and TCG Ohio for Arbitration of Certain Terms and Conditions of a
Proposed Agreement with BellSouth Telecommunications, Inc. Pursuant to 47 U.S.C.
Section 252, Order dated May 16, 2001 at 10 and 11.
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and, accordingly, must be provided as a UNE based on total element long-run
incremental cost (“TELRIC”) rates.

4. Should BellSouth be required to provide Sprint at TELRIC
rates combinations  of UNEs that BellSouth typically
combines for its own retail customers. whether or not the
specific UNEs have already been combined? (Issue 4)
Should BellSouth be required to universally provide access
to EELs that it ordinarily and typically combines in its
network at UNE rates? (Issue 6)

Sbrint requests that the Commission require BellSouth to provide it UNEs that
BeliSouth ordinarily combines in its own network rather than only those that are already
actually combined. Sprint alsc requests that the specific combination of the loop and
transport to provide enhanced extended loops (“EELs") should also be required of
BellSouth. BellSouth, on the other hand, argues that “currently combined” means that it
must supply combined UNEs only where the UNEs are actually combined in its own
network to provide service to a particular customer.

This Commission has recently ruled that BellSouth must combine network
elements for Sprint or any CLEC if BellSouth ordinarily or typically combines such
elements for itself.”> This same outcome is applicable to Sprint's request for EELs.® The
rationale for the Commission’s long-standing determination that BellSouth must
combine previously uncombined UNEs for a cost-based glue charge (or other similar

alternative) is that UNE combinations are necessary to the development of a

® Case No. 2000-465, Order dated May 16. 2001 at 5.

¢ Case No. 99-218, The Petition of ICG Telecom Group inc. for Arbitration of an
Interconnection Agreement with BellSouth Telecommunications, Inc. Pursuant to
Section 252(b) of the Telecommunications Act of 1996, Order dated March 2, 2000 at 6
and 3.



competitive market in Kentucky. “Currently combines,” as set forth in FCC Rule 315(b),
should be given the same meaning as “ordinarily combines,” and BellSouth should
combine for Sprint requested UNEs if those UNEs are ordinarily combined in
BellSouth's network. In short, CLECs mu—st be permitted to order from BellSouth UNE
combinations even if the UNEs to serve a particular customer are not already combined,
if such UNEs are the sort that BellSouth currently or typically combines in its network.
We base this, as we have based our previous rulings, on the Act's clear expression of
congressional intent to ensure that competition in local telecommunications moves
forward. Provision of the UNE-P in ways that do not hobble new market entrants will
effectuate that intent.

Otherwise, BellSouth would be able to force unnecessary costs on its
competitors, thus impainng their abiiity to offer services. Absent the requirement that
BellSouth combine network elements, Sprint or any competitor would be forced to
collocate facilities with BellSouth in order to serve the customer. BellSouth is in no way
harmed by combining elements that are typically combined in its network if it is
compensated by the CLECs for combining the elements.

5. Should BellSouth be able to designate the network point
of interconnection for delivery of BellSouth's local traffic?

(Issue 9)

Sprint argues that it has a right to designate the point of interconnection (*PO1")

for both the receipt and the delivery of local traffic at any technically feasible location in
BellSouth’'s network. BellSouth, on the other hand. asserts that it should be able to

determine the POI for delivery of its originated iocal traffic. The Commission has



recently addressed this issue.” Neither Sprint nor BellSouth has provided any evidence
or arguments to alter the Commission's previous determinations.  Thus, the
Commission finds that Sprint has the right to designate the POI for both the receipt and
delivery of local traffic of BellSouth at any t:aohmca!ly feasible location within BeltSouth’s
network. It appears undisputed at this point that Sprint has a right to establish a
minimum of one POl per LATA. The Commission’'s decision complies with the
standards set forth in 47 C.F.R. 51.703(b), which states that “[a] LEC may not assess
charges on any other telecommunications carrier for local telecommunications traffic
that originates on the LEC’s network.” It also complies with the standards of 47 U.S.C.
§ 251(c)(2)(B), which requires BellSouth to interconnect at any technically feasible
point.

6. Should BellSouth be required to provide Sprint with two-

way trunks upon request and if so should BellSouth be

required to use those two-way trunks for BellSouth
originated traffic? (Issue 12)

This arbitrated issue is not whether BellSouth should provide two-way trunking
upon request, but whether BellSouth should be required to use two-way trunking. Both
parties accept 47 C.F.R. 51.305(f), which states “[i]f technically feasible, an incumbent
LEC shall provide two-way trunking upon request.”

Sprint petitions this Commission to require BellSouth to use two-way trunks for

BeliSouth-originated traffic. Sprint considers two-way trunks to be the preferred

’ See Case No. 2000-404, The Petition of Level 3 Communications LLC for
Arbitration with BellSouth Telecommunications, inc. Pursuant to Section 252(b) of the
Communications Act of 1934, as Amended by the Telecommunications Act of 1996,
Order dated March 14, 2001 at 1-4, and Order dated April 23, 2001 at 1-2.



trunking arrangement in many cases because of the efficiencies gained in switching
ports and interconnecting facilities. BellSouth’s position is that it must provide two-way
trunking, but is not obligated to use it if BellSouth’s traffic studies supponrt one-way
trunking.

The Commission supports Sprint's position that two-way trunks cease to be two-
way if BellSouth chooses not to use them. As a practical matter, BellSouth’s position
renders 47 C.F.R. 51.305(f) a nullity. BellSouth does not demonstrate technical
infeasibility; therefore, BellSouth must use two-way trunks.

7. Upon denial of a Sprint request for physical collocation,
what justification, if any, should BellSouth be required to

provide to Sprint for space that BellSouth has preserved for
itself or its affiliates at the requested premises? (issue 19)

Sprint requests that the Commission order BellSouth to justify to Sprint its denial
of collocation space when based on BellSouth’s claim that the space is reserved for
BellSouth’s own use. Sprint specifically requests that the justification inciude demand
and facility forecasts with at least 3 years of historical data and forecasted growth in 12
month increments by type of equipment, such as switching or power. Sprint agrees that
such information would be subject to appropriate protective agreement. Sprint asserts
that the engineering drawings usually provided by BellSouth do not provide sufficient
basis for Sprint to evaluate the reasonableness of BellSouth's space reservation.

BellSouth asserts that the information Sprint seeks is not necessary to resolve
these issues. Procedures regarding space denial have been established by the FCC
and, according to BellSouth, are adequate for Sprint. Moreover, BellSouth contends
that these issues are matters for the Commission to address. BellSouth notes that it

permits CLECs collocated in its facilities also to reserve space, but Sprint is only



requesting the demand and facility forecast information from BellSouth and not from
CLECs.

The Commission considers the information sought by Sprint to be extremely
competitively sensitive. The provision of 'such information should not necessarily be
disclosed to a CLEC on a routine basis. Moreover, the Commission finds that when
such information is necessary it should be based on a complaint filed by a CLEC with
this Commission to resolve the denial of collocated space. If in the future Sprint
believes that such information is necessary in a specific instance, then it should file a
complaint with this Commission, and this Commission will resolve denials of collocation
space as expeditiously as possible.

8. Should Sprint be given space priority over other CLECs in
the event that Sprint successfully challenges BellSouth's

denial of space availability in a given central office, and the
other CLECs who have been denied have not challenged?

(Issue 22)

Sprint asks this Commission to establish a procedure whereby it would receive

priority of assignment in collocated space over other CLECs if it successfully challenges
BellSouth’s denial of available space for a given central office. Sprint argues that “in the
exceptional circumstances” where Sprint as a challenging party has not obtained space
from BellSouth and then has successfully challenged BellSouth, then BellSouth's “first-
come, first-served” method is inappropriate. BellSouth asserts that its position of
always utilizing the “first-come, first-served” rule is consistent with the FCC
determinations. 47 C.F.R. 51.323(f)(1) requires an ILEC to make “space available
within or on its premises {o requesting telecommunications carriers on a first-come, first-

served bhasis.”



The Commission believes that these issues should not be resolved here. They
not only affect many more parties than those present in this proceeding; they are not
ripe for review. Accordingly, we will not address them here. Should they arise in a
specific complaint proceeding, we will revis'it the issue.

9. Should Sprint and BellSouth have the ability to negotliate

a demarcation point different from Sprint's collocation space,
up to and including the conventional distribution frame?

(Issue 23)

The demarcation point in a central office is the interconnection junction amidst

individual carrier networks. Sprint petitions this Commission to allow Sprint the authority
to determine the point in a central office where demarcation occurs.

BellSouth takes the position that to serve the plethora of CLECs in the market it
must mark a position that is accessible to all competitors equally. BellSouth prefers to
standardize the collocation process in order to timely and accurately provide coliocation
arrangements.

This Commission agrees with BellSouth that a standard distribution frame,
accessible to all, provides the best overall service. This arrangement allows BellSouth
and CLECs the opportunity to standardize construction needs when collocating in any
given central office, while also addressing the sometimes capricious negotiation

process.
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10. When Sprint desires to add additional collocation
equipment that would require BellSouth to complete
additional space preparation work, should BellSouth be
willing to commit to specific completion intervals for specific
types of additions and augmentations to the collocation
space? (Issue 24)

Sprint asks that BellSouth be required to comply with designated completion
intervals for four categories of additions and augmentations to Sprint’s collocation
space. Sprint argues that additions and augmentations to collocation space should be
handled by BellSouth in a shorter interval of time than the original collocation.
Moreover, Sprint suggests that the case-by-case basis of addressing intervals wouid not
allow parties certainty in addressing the issues. BellSouth asserts that the categories
and time intervals proposed by Sprint are inappropriate because the tasks relating to
additions and augmentations do not fit into categories per se. BellSouth also argues
that Sprint's categories are not exhaustive though Sprint asserts that they are.
BellSouth contends that the best solution is to allow it the maximum allowable time for a
new collocation request with the understanding that Bel!South will endeavor to provide
additions and augmentations in less time.

The Commission finds that the time intervals necessary to complete the
provisions of additions and augmentations shouid reasonably be less than the
maximum time needed to complete a new collocation request. The Commission
declines, however, to implement the proposal of Sprint. The proposal does not apply to
all circumstances. Collocation issues are varied and by their nature should be
addressed on a case-by-case basis. This Commission expects BellSouth, however, to

complete these requests in a reasonable period of time. If Sprint finds that additions
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and augmentations are not provided in a reasonable period of time, it should file a
complaint, pursuant to KRS 278.160, to address these issues.

11. Are there situations in which Sprint should be committed
to convert in place when transitioning to a virtual collocation
arrangement to a caqgeless physical collation arrangement?

(Issue 25)

Sprint requests that it be allowed to convert in place its virtual collocation
arrangements to cageless physical collocation arrangements when it does not request
any additional changes in its collocation arrangement. Sprint asserts that if BellSouth is
allowed fo require relocation of equipment, then Sprint will incur additional costs and
administrative burden. BellSouth asserts that the circumstance referenced by Sprint
does not, and is not likely to, exist in Kentucky.

The Commission finds that the issue should be evaluated on a case-by-case
basis if it actually arises in Kentucky. Thus, if an in-place conversion occurs and the
parties cannot agree to the conditions and rates for such cqnversion, then Sprint may
utilize the Commission’s complaint process to resolve the issue at that time. At this
point, the issue is not ripe for review.

The Commission, having considered Sprint's petition, BellSouth’'s response
thereto, and all other evidence of record, and having been otherwise sufficiently
advised, HEREBY ORDERS that:

1. BellSouth shall allow co-carrier cross connects and shall incorporate
Sections 5.6 and 5.61 of Attachment 4 of its previously negotiated agreement with
Sprint into the executed agreement herein ordered.

2. Custom calling features are not required to be available for resale on a

“stand-alone” basis.
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3. BellSouth shall provide interoffice transmission facilities associated with
OS/DA on an unbundled basis at TELRIC rates.

4. BellSouth shall provide to Sprint at TELRIC rates combinations of UNEs,
including EELSs, that BellSouth typically con—wbines for its own retail customers.

5. Sprint has the right to designate the POI for both receipt and delivery of
the local traffic of BellSouth.

6. BeilSouth shall both provide, and use, two-way trunking.

7. BellSouth may use a standard distribution frame as its demarcation point
and need not allow Sprint to determine its own.

8. Within 30 days of the date of this Order, parties shall submit a signed
agreement consistent with the mandates herein.

Done at Frankfort, Kentucky, this 13" day of June, 2001.

By the Commission

Executive Director
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BACKGROUND

On May 15, 2001, Sprint Communications Company, L.P.
("Sprint") filed with the Commission a Petition for Arbitration
pursuant to Section 252(b}) of the Telecommunications Act of 1996
("The Act").? In the Petition, Sprint asks the Commissicn to
arbitrate certain terms, conditions and prices for 1ts interconnec-
tion agreement and related arrangements with Verizon Maryland, Inc.
("Verizon"). On June 11, 2001, Verizon filed an answer to the
petition for arbitration, and a pre-hearing conference was held by
the Commission on June 12, 2001, in Baltimore, Marvland. At the
pre-hearing conference, the Staff of the Public Service Commission
of Maryland (”Staff”} entered its appearance as a party, while
requested intervention by AT&T Communications of Maryland, Inc.
("ATT") was denied.’

Pursuant to the procedural schedule developed at the
pre-hearing conference, a '"technical conference" was conducted on
Eugust 8 and 9, 2001, and hearings were held August 21, 22 and 23,

2001. The technical conierence involved panel witnesses sponsored

' 47 U.S.C. Section 252. The Act provides for the negetiation cf
interconnection agreements between local exchange carriers and other
lecommunications carriers, with provision for arbiiration of unresolved
sputes by state regulatory authorities.

|

Wnile ATT's petition for intervention was denied as thils matter concern
a roatration dispute between Sprint and Verizon, ATT was allowea to be
served copies of mater:ials and could seek permission to file briefs an
this matter a&s an amicus curiae. In addition to the denial of interven-
tion at the pre-hearing conference for ATT, a similar request for inter-
ventzon by WorldCom, Inc. was also denied at the initial technical
ccnference hearing on August 8, ZC01.



by the parties, whose testimony and comments were admitted into the
record under oath, while the subsequent hearings were traditional
hearings involving examination o? witnesses who had filed pre-filed
testimony and were then subject to cross-examination by all
parties. At the technical ccnference and hearings, testimony was
provided by the following witnesses on behalf of Sprint: Michael J.
Nelson, Director-Local Market Development/Integration for Sprint;
Thomas G. McNamara, Senior Manager-Regulatory Policy; James R.
Burt, Director-Regulatory FPolicy for Sprint/United Management
Company; Michael R. Hunsucker, Director-Regulatory Policy; Michael
Maples, Senior Manager of Regulatory Policy; and Edward B. Fox,
Senior_Manager~Regulatory Policy. Testimony on behalf of Verizon
was provided by the following witnesses: Paul Richard, Senior
Specialist in the Wholesale Services Marketing Organization of
Verizon Services Group; John White, Executive Director within
Verizon's Wholesale Services Organization; Peter J. D'Amico, Senior
Specialist 1in the Interconnection Product Management Group for
Verizon Services Corporation; Gary Librizzi, Director of
Negotiations; Rosemarie Clayton, Product Manager for DSL and Line
Sharing for Verizon Communications; Susan Fox, Product Manager in
Verizon's Wholesale Marketing Organization; Don Alkert, Director-
Network Engineering for Verizon Services Corporat:ion; and Joseph P.
Fristcf, Group Product Manager in the Call Management Services

Crganization. While the Commission's Staff was a party in this



proceeding, it did not present any witnesses but did participate in
cross-examination and file briefs in this matter.’

All of the testimony gnd evidence cn the record, and the
briefs and arguments of the parties, have been carefully reviewed
and considered in rendering a decision in thas rbitration

proceeding.

DISCUSSICN

As noted, this case involves the Commission acting as an
arbitrator pursuant to the Telecommunications Act of 1996 for
determining disputed provisions in the interconnection negotiations
between Sprint and Verizon. When initially filed on May 15,
Sprint's petition inciuded over 40 issues still in dispute between
the parties. However, during the course of this proceeding, the
parties have indicated substantial agreement has been reached on
many of these issues so that approximately 15 issues remain in

dispute at the time of the hearings in this matter.*® However,

while the hearings involved the approximately 15 specified issues

> pursuant to the schedule determined at the pre-hearing conference,

inicial briefs were filed on September 11, 2001 and reply briefs on
September 18, 2001, with the target date for final decision by the
Commission set for October 11, 2001, alithough such date may be extended
vntil October 26, 2001. In addition, by Order No. 77265 issued on
September 26, 2001, portions o¢f Verizon's brief in excess of the 60-page
iim:t specified in COMAR 20.07.02.06(B) were stricken, and Sprint was
cranted leave to file a supplemental brief zn light of Verizon's
violation of the Commission's rules governing Practice and Procedure
pefore the Commission. Sprint's Supplemental Brief was £filed on
October 5, 2001.

'

EN

In determining the number of issues in dispute, certain issues have
een consolidated as similar issues were discussed together by all
parties during the hearings in this matter.

o



noted by the companies to be in dispute during the course of the
hearings, in its brief Verizon indicates several additional issues
which were represented as segtled by the parties apparently
re-surfaced and were considered contested by Verizon, although no
evidence has been taken upon these disputed issues. Accordingly,
Verizon requested an additional 15-day period to address these
disputed issues following the issuance of the decision in this
case, and a Motion to Compel with respect to Issue No. 7 - Line-
Sharing was filed on September 25, 2001 in this proceeding, which
Motion was opposed by Sprint. However, by the subsequent Joint
Stipulation dated October 5, 2001, in which the parties indicated
Issue No. 7 has been partially resolved, it is our understanding
that this issue is no longer contested except with respect to the
extent it is affected by other issues.

In considering the matters that remain in dispute
between the parties, the basic difference between Sprint and
Verizon on many of these issues concerns their contrasting
positions in this case as Verizon 1is an incumbent local exchange
company ("ILEC") while Sprint in this proceeding is a competitive
local exchange company ("CLEC") seeking to enter into local
services in the Maryland area.® In general, Verizon predicates its
rosition on certain issues as being in compliance with its duties

as an ILEC under the Teleccmmunications Act, while it contends

Sprint also notes that in cther jurisdictions, 1t operates as an ILEC
and states that its position taken in this proceeding is consistent with
its function as an ILEC 1in certain juraisdictions and a CLEC in others.



Sprint seeks to impose additional requirements or responsibilities
upon Verizon that are either prohibited by the Act or beyond the
requirements which an ILEC must offer. In contrast, Sprint
contends its position on many issues is based on the difficulties
of & CLEC seeking to enter the local telecommunications market-
place, and its position seeks Commission directives that would
promote efficiency and save costs for a CLEC, and would also
promote competitive entry in conformance with the overarching
policies of the Act. Sprint alsc has developed alternative
technologies to Verizon offerings, and Sprint's position on certain
issues would promote the use of the Sprint offering.® The record
further reveals that these parties have been in similar negotia-
tions in other states regarding the same contested issues as many
of these issues are in fact negotiated on a regional basis between
the two parties. The issues are negotiated by specified number,
and the decision herein will utilize the designated number for each
contested issue in the rendering of the decision. These contested

issues will now be discussed.

Issue No. 1 - Capping Sprint's Rates at Verizon's Rates

This issue involves rates and charges that Verizon would

pay for access to Sprint ZIacilities in order for Verizon to

¢ gprint alternative technolocies in this proceeding :include "Sprint ION"

(Sprint's integrated voice, high-speed data and video service}; "GSAM"
and "Sapphyre" (Sprint's proposed loop qualification methodology); and
"g0-"{minus) (Sprint's voice-activated dialing product which utilizes

"00-% dialing code to access the platform that 1s used to complete local
or lona-distance calls).



interconnect with Sprint. Verizon proposes that Sprint mirror
Verizon's Commission-approved rates for the same services unless
Sprint files cost studies which may justify a higher rate. Verizon
contends it 1is a captive purchaser as it 1s required by law to
interconnect with a CLEC and therefore requiring the CLEC to charge
no more than the ILEC for certain services is reasonable and fair
as well as consistent with law. Furthermore, Verizon claims that
if Sprint fears its costs do in fact exceed the amount Verizon is
permitted to charge, the Federal Communications Commissicn's
("FCC") Local Competition Order provides that it may submit a
forward-locking  econcmic cost study to rebut  presumptive
symmetrical rates.’ Verizon notes that Sprint has not produced any
such cost study and believes that Sprint's wholesale rates should
therefore be capped s;milar to capping of Sprint's access rates at
the Verizon level.®

Sprint vigorously opposes the artif:cial capping of its
wholesale rates at Verizon charges, noting that 1ts rates (as well
as Verizon's) are governed by applicable approved tariffs. Staff,
which as noted has not provided any testimony in this matter, has
argued on brief in support of Sprint that the Commission previously
indicated i1t would review rates, terms and conditions of new

entrants on a case-by-case basis.® Staff nctes the Commission

’ Local Competition Order, €1,089, wnich concerned rates r transport and

fo
termaination, FCC 96-325, CC Docket Nos. 96-98 and ©5-185, First Report
and Order, 1,085, 11 FCC Rcd. 15,499 ({(August 5, 1S%€).

® Re MFS Intelenet, Case No. 6584, Phase II, 86 Md. PSC 467, 483 (1995).

9

Id.



requires carriers to file tariffs which would apply to other
carriers, and Verizon has the right to challenge Sprint's (and any
other —carriers') rates and -charges before the Commission.
Therefore, Staff recommends rejection of Verizon's proposed cap, as
Verizon may seek appropriate relief if it believes the filed tariff
rates are excessive.®

Upon consideration of this issue, we reject the Verizon
proposal to cap Sprint's wholesale rates at Verizon's level of
charges. We note Sprint's rates are governed by tariff, and the
appropriate relief for Verizon, or any other interconnecting
carrier who believes the tariff rates are excessive, 1is to
challenge such tariffs or petition for review of such tariff rates

on a case-by-case basis, as noted by Staff.

Issue No. 3 - Wholesale Discount for Verizon Vertical Features

This issue concerns whether Verizon should be directed
to provide wvertical services (i.e., optional custom calling
features that are separate from basic local service, such as call
waiting and call forwarding) at the Commission-approved 19.87 per-
cent discount for provision of whclesale services to CLECs. Sprint
argues it 1is entitled to the wholesale discount on such services
and argues that it particularly needs certain of these call

forwarding services to meet customer demand for unified messaging

"® staff further notes that rates for switched access are deemed just and

reascnable 1f they are at or below Bell Etlantic's rate, and rates for
local call termination are to be b:lled at the Commission-approved local
call termination rates.



and Internet call waiting. Sprint contends Section 251 (c) of the
Telecommunications Act imposes upon ILECs the duty to offer for
resale at wholesale rates any t?lecommunications service that the
carrier provides at retail to subscribers who are not telecom-
munications carriers, and therefore argues there 1s no statutory
basis for limiting the resale duty to basic telephone services. It
contends that Verizon is 1legally required to offer such custom
calling services for resale, just as it is reguired to offer basic
local telephone service for resale, and that Sprint is entitled to
purchase from Verizon at wholesale prices such telecommunications
services. Sprint claims that other states, such as California,
Texas, Florida and North Carolina, have recently ordered the ILEC
to make vertical services available to Sprint on a stand-alone
basis with full discéunt, and such decision has also been approved
by the Administrative Law Judge in Pennsylvania on an interim basis
until such time as Verizon files appropriate cost studies. Sprint
also requests the Commission to order Verizon to previde electronic
bulk ordering and billing for vertical features, and indicates that
Verizon witness Kristof has agreed to provide such electronic
ordering within the next several months.

Verizon notes this issue 1is not whether Sprint may
obtain and resell wvertical features, which Verizon concedes are
available, but the issue is whether Sprint is entitled to the
resale discount when it wants to sell such features on a stand-
alone basis. Verizon contends that in instances where Sprint

desires to purchase such services for resale on a stand-alone



basis, in which instance Sprint is seeking to resell the feature to
a Verizon retail customer, Sprint is not in such situations
entitled to the wholesale discount. Verizon notes there 1is no
dispute that if Sprint resells basic service to a customer it is
also entitled to the wholesale discount when it resells any
vertical feature to such customer, and therefore the dispute only
arises when Sprint wants to resell an individual vertical feature
to a Verizon customer. Verizon's primary argument is that the Act
only requires it to offer for resale at wholesale rates telecom-
munications services that it provides at retail to subscribers who
are not telecommunications carriers.'* Accordingly, the obligation
does not apply in the instance requested by Sprint, as Verizon does
not offer such services on a stand-alone basis to its own
customers. That is,.Verizon only offers such features to retail
customers in conjunction with basic dial tone service and notes
that the services do not work without the underlyving dial tone.
Verizon further contends that the Act does not require
an incumbent local exchange company to make a wholesale offering of

any service that the incumbent does not offer to retail customers,

nor does the FCC require the ILEC to disaggregate a retail service

into more discrete retail services. Local Competition Order,
€€ ¢72 and 877. Verizon claims that in instances where enhanced
service providers ("ESPs") are permitted to purchase features on a

stand-alone basis for resale, Verizon continues tc provide the dial

147 y.s.C. § 251.@ (4) (a).



tone line. In such instances, Verizon claims the ESPs purchasing
the feature for resale to end users are therefore operating as
wholesalers, and the only situat;on in which Verizon provides such
services on a stand-alone basis is at wholesale, not retail, and
neither ESPs nor Sprint 1is entitled to the wholesale discount.
Verizon claims that Massachusetts recently agreed that Verizon has
no obligation under the Act to resell vertical features on a stand-
alone basis to Sprint at wholesale discount as it concluded that
Verizon in fact does not offer vertical features to retail custom-
ers on a stand-alone basis 1itself. Verizon contends that the
California and Texas decisions are erroneous by relving on sales to
ESPs, as such sales are not in fact retail and do not trigger the
reguirement under the Act to resell at a wholesale discount.?®?

The Commission's Staff has not commented on this issue.

Upon consideration cof the testimony and arguments of the
parcvies, we find that Verizon is obligated only to provide such
services at wholesale discount that it does in fact offer itself,
and in this instance there is no stand-azlone provision of custom
calling services. Accordingly, we find that Verizon is not

cbligated under the Act to separately offer such services at a

”
12

Furthermore, Verizon contends that -f the Commiscsion were to ccaclude
frrint was entitled to a wholeszle discount, which 1t arcues 1t 1s not,
-t would Dbe improper to utilize the standard whciesale discount
esteclished by the Commission, which wés intended to reflect costs tha:t
Verizon would avoid if it were not providing the service at retail. If
Verrzon 1s continuing to provide the basic dial tone service, 1t claims
t would avoid few, if any, costs, and 1t would be mcre appropriate for
he Commission to determine a separate wholesale discount applicable to
uch situations.

0 oo
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wholesale discount as requested by Sprint, and the Verizon pcsition

is therefore accepted.

Issue No. 5 - Mandatory Use of the Verizon Loop Pre-qualification
Database by Sprint

This issue concerns what loop pre-gualification database
should be used by Sprint to qualify digital subscriber line ("DSL")
loops. Verizon notes that it has been required to develop and
maintain loop qualification information, necessary to identify the
attributes of lcop plant, and it must provide requesting carriers
with such information. In New York, CLECs, including Sprint, par-
ticipated in a collaborative process which specifically requested
that Verizon enhance its electronic loop qualification database for
CLEC use in the former Bell Atlantic territory, including Maryland.
Verizon states that the enhancements were made at 1its own expense
with the understanding that costs would be recovered by CLECs use
of such database, and now Sprint wishes to avoid the CLEC-agreed
cost by using its own alternate loop qualification tool, which
Verizon states will create false readings and has other imperfec-
tions. Furthermore, Verizon claims that separating the Sprint
orders from the thousands of CLEC orders submitted to Verizon will
regquire Verizon to reconfigure 1ts loop gqgualification system for
Sprint's benefit and impose new costs upon Verizon Icxy wnich there
is no means of recovery, as well as lead to delays in loop

provisioning.
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Sprint contends this is an issue of fairness and
efficiency, where the Commission should not reguire carriers to
utilize ILEC tcols when there i; a satisfactory and less expensive
alternative. Specifically, Sprint says it should have the choice
of using Verizon's loop pre-qualification tool i1f it chooses, but
should not be reguired to use or pay for the Verizon system when 1t
chooses 1its own alfernative. Sprint further claims that all
carriers share the goals of improving efficiency and reducing
costs, and a process that creates erronecus qualification 1s not in
the best interests of Sprint or :1ts customers. It claims that its
own tools and processes, identified as the Geographic Service
~vallability Manager ("GSAM") is a tool developed by Sprint that
rrovides & central entry point into the Sprint pre-qualification
process, and that Saéphyre, a Telcordia-developed loop qualifica-
tion tool, are both extremely effective in qualifying loops for DSL
service as has been demonstrated during a 1%9¢ Sprint field trial
in Las Vegas. Sprint disputes Verizon's contentions that use of
the Sprint tools could cause problems and additional expenses, and
further disputes that the loop qualification processes of Verizon
are the product of CLEC input at the New York collaberative.

Furthermore, Sprint has a proposed "Sprint ION" service, which it

]

claims has unicgue loop ualificaticon needs

Pr}
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Sapphyre and
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GSEM satisfy, whereas Verizon's loop pre-gqualification tocls may
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procvide false readings.® Sprint concludes that it desires to use
either Verizon's mechanized loop gqualification database or its own
proprietary system in advance 'of submitting a valid electronic
transmittal service order for requested loop, and believes it is
not fair and in fact anti-competitive to require Sprint to use only
Verizon's database rather than have the option to also use the
Sprint system.

On brief, Staff believes the primary issues involved in
this proceeding concern false readings by Sprint's loop testing
process and the issue of cost recovery for the Verizon system.
With respect to false negatives that may be incurred upon using
Sprint{s system, Staff believes this is a risk that will affect
Sprint but not Verizon as Sprint will be blamed if it erroneocusly

ells a customer it can or cannot have DSL service. In regard to
false positives that may not reveal potential problems by the
testing process and result in additional costs when installation is
attempted, Staff believes a mechanism for compensating Verizon can
be developed for such problems. Staff also notes that the Verizon
loop qualification process is not represented tc be perfect, but
Staff indicates the testimony suggests the Verizon process may have
higher accuracy and return fewer false positives and false

megatives than Sprint's.

' r"sSprint ION" is Sprant's Intecrated On-demand Network, which it claims

will allow Sprint to meet customers local long-distance data and other
telecommunications services needs with a single service. It is Sprint's
facilities-based competitive entry plan.
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With respect tc the cost recovery 1issue, Staff notes
that it 1is not clear how the costs for develcopment of Verizon's
loop qualification process break down, and in fact Verizon uses the
loop qualification process for its own business purposes. Staff
concludes that a compromise should be enacted in which Sprint will
not be required to utilize the Verizon loop qualification
processes, but when a loop qualified through the Sprint testing
results in placement cf an actual oxder, Verizon will verify the
loop as qualified prior to commencing installation and may charge
Sprint for such gualification effort. If Verizon's testing
demonstrates that Verizon must condition loops to ensure avoidance
of interference with other circuits, Sprint will be obligated to
compensate Verizon for the costs, which costs could be avoided by
Sprint if it wutilizes the Verizon database initially. Staff
proposes charges for use of the Verizon gualificaticn process be
assessed on a per-dip basis, at $0.45 per dip, in accordance with
similar treatment in the arbitration of Rhythms Link and Covad
Communications Co. vs. Bell Atlantic.’® taff also suggests that
the issue of cost recovery for Verizon's locop qualification process
be addressed more completely in pending Case No. 8879, the
investigation into recurring rates for unbundled network elements.

Upon review c¢f the record, we have serious concerns

}_l .
Fh

recgarding the reliability of the Sprint cualificat.on systems at

this time, including problems regarding false readings. The

¥ Ccase No. 8842, Phase 11, Order No. 76852 at 31 (April 3, 2001).
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evidence indicates problems with the Sprint systems in prior years,
and although Sprint argues enhancements have been made, we believe
there 1is insufficient support ?o demcnstrate the pricr problems
have been overcome or that the Sprint system has achieved a level
of acceptance. We also believe the Staff suggestion which would
not require mandatory use by Sprint of the Verizon system, but
would allow charges to be imposed upon Sprint for false readings,
may well have merit as a long-term solution. Furthermore, Staff's
suggestion that the cost recovery for Verizon's loop qualification
process be addressed more completely in Case No. 887¢% may also be
appropriate. However, the Staff suggestion was not broached until
its briefs following the hearings in this matter, and we would have
liked further exploration of this proposal during the course of the
hearings, including reaction by the other parties, prior ¢to
adoption. At this time, we believe the record supports mandatory
usage of the Verizon system as best for the public interest.
However, we consider this an issue subject to future revision if
cost recovery of the Verizon system is adequately resolved in Case
No. 8879 and the Sprint GSAM/Sapphyre system's relizbility concerns
are adequately resolved so that customers are not harmed by use of
these Sprint systems and Verizon deoes not suffer increased costs by

false results from these svstems.



Issue No. 8 - Provision of Unbundled Packet Switching to Sprint in
the Central Office and Remote Terminal

This issue concerns Sprint's intention to offer advanced
services 1in various markets in Maryland, which it says is 1mpaired
by Verizon's refusal to provide unbundled packet switching at both
remote terminals (RT) and central offices (CO). Sprint has also
offered to defer this issue to a generic proceeding to be initiated
within 90 days, which would include both Verizon Maryland and the
Verizon Advanced Data, Inc. ("VADI"), which is acknowledged to be a
separate affiliate of Verizon that 1is in fact entitled to own
advanced services equipment such as packet switches. Sprint argues
that 1f the Commission doces not defer this issue to a generic
docket, then it should require Verizon to unbundle packet switching
in both the CC and. RT, as it claims the refusal to require
unbundled packet switching will stifle competiticn. Sprint contends
unbundled packet switching has been ordered by other Commissions,
such as Texas, Illinois, and the recommended decision from the
Pennsylvania Administrative Law Judge. Sprint further contends
that Verizon's claims that such negotiations must occur with its
atffiliate VADI are an attempt by Verizon to h:xde behind its
separate data affiliate, and notes the separate data subsidiary
requirement may well be expiring in the near future. Sprint
considers the Verizon position that such negct-ations must occur
with VADI rather than Verizon to be a "shell game" by which Verizon
seeks to avoid its unbundling obligations, which should not be

permitted by the Commission. Furthermore, Sprint contends that such
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packet switching should be regquired under FCC standards?® as well
as the "impairment" test, as residents in Maryland will be unable
to enjoy benefits of competition without unbundled packet switching

as 1t meets four conditions set out by the FCC and an impairment
analysis. *®

Verizon contends this is a legal issue whereby the FCC
hes preemptively decided that packet switching should not be
unbundled unless the four-part test is met. Verizon argues it is
undisputed that the test has rnot been met, especially as Verizon is
pronibited from offering packet switching capability for its own
use as only its affiliated company, VADI, is permitted to do so.
Verizon notes that Sprint may negotiate with VADI for such service,
tut as of this time Verizon itself is prohibited from this
offering. Verizon fu;ther claims that Sprint's impairment analysis
13 totally inadeguate as it has provided no real cost studies, but
onlv a letter setting forth alleged costs for collocation and

related expenses in support of its request that such service be

provided under an impairment analysis. Verizon further notes that

* The FCC provides an excepticn to its general rule against unbundling of

packet switching capability at remote terminals if four conditions are
satisfied, including (1) the incumbent LEC has deployed digital 1loop
carrier systems or other systems in which fiber optic facilities replace

copper facilities, (2) there =are no spare copper loops capable cf
surporting xDSL services, (3) the ILEC has not permitted a reguesting
carrier to deploy a digital subscriber line access multi-plexer ("DSLAM")
at the remote terminal nor has the regquesting carrier obtained a virtual
collcoccation arrangement, and (4) the ILEC has deployed packet switching
capebility for its own use. 47 C.F.R. §51.319(c) (3) (b).

*® gprint has also provided an "impairment analysis" as rationale for the

Commission determining to order the provision of such packet switching
capebility, as Sprint has raised costs it would incur that would impair
Spront's ability to provide service unless the packet switching is
ordered.
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the issue of unbundled rpacket switching capability is presently
under active consideration by the FCC in various proceedings.

On Dbrief, Staff coqfirms that the 1ssue of packet
switching is being debated in many jurisdictions, and states Sprint
itself acknowledges that i1t is an issue with the FCC. Staff also
states 1t appears that no ILEC is positioned to provide packet
switching as an unbundled network element as none provide it for
themselves. Staff further notes that the Commission has stated in
connecticon with the new technologies that Verizon must make such
equipment available on a non-discriminatory basis, but not until
Verizon's network in a given geographical area can support the
technology.'” Staff concludes that Verizon should not be recquired
to build or deploy a packet switching network for the purposes of
supperting the packeg switching unbundled network element needs of
the CLEC community, but if circumstances change significantly, such
as Verizon and VADI are re-integrated, then the Commission may wish
to establish a generic proceeding to examine this issue in greater
detail and set new policy.

Upon review of the record, it is clear that at this time
Verizon does not offer packet switching, but its separate affili-
ate, VADI, does in fact offer such service. It further appears
that such entities will be reintegrated in the future but are at
this time separate by regulatory order. Based ugon these facts, we

believe that Sprint's reguest is not legallv permissible at this

* E.g., Re Rhythm Links v. Bell Atlantic-Maryland, Case No. 8842,
Phase I, Order No. 76488, 91 Md PSC 441, 449-450 (20C0}.
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time as Sprint must seek such packet switching frem the separate
VADI Company. We further find that Sprint has not satisfied any
exceptions or tests (such as the four-prong unbundling test or
impairment analysis)} that would properly require Verizon to offer
such service. In this respect, Sprint fails to satisfy the
conditions as VADI, not Verizon, offered the service, among other
failings of the test. Also, we do not find Sprint's impairment
analysis sufficient in this proceeding, as the costs are not based
on local conditions and other factors of alleged impairment are not
adequately suppeorted.

However, while we do not accept the Sprint analysis at
this time, we note that by order issued September 26, 2001, the FCC
granted the request of Verizon to reintegrate VADI immediately.'®
In that Order, the %CC noted that the reintegration of the two
companies would allow CLECs, such as Sprint, to negotiate and
conduct arbitrations immediately with only Verizon rather than both
Verizon and VADI, and we expect the companies will be able to re-
establish negotiations in 1light of this significant development.
However, the Order also notes that it may take several months for
completion of the reintegration as there will be 1interim steps
necessary before the reintegration is completed. As of the date of
this Order, we will not reguire the offering of packet switching to
C_ECs, for the reasons noted abcve, but we believe that the

imminent reintegration of Verizon and VADI 1is a significant

8 See, Re Application of GTE Corporation and Bell Atlantic Corporation,

CC Docket No. $8-184 (September 26, 2001).
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development that should encourage the parties to continue negotia-
tions in this matter. Accordingly, in light of the FCC decision
regarding reintegration, we fur?her find that Sprint may reguest
negotiation of this issue directly with Verizon with the under-
standing that should the parties be unable to reach agreement
following the reintegration of VADI and Verizon, an arbitration
with respect to this issue may be instituted in accordance with the

D+
ACT.

Issues Nos. 12, 13, 16 and 17 - Local Calling and Reciprocal
Compensaticn Issues

In this proceeding, disputes regarding issues of local

calling and access facilities, including reciprocal compensation

and Internet traffic.and use of local calls over access trunks,

.ave all been raised by the parties. These issues are enumerated
as No. 12 - local traffic definition, No. 13 - reciprocal compensa-
1o and internet traffic, No. 16 - cnarges for local calls, and
No. 17 - local calls over access trunks. However, these 1ssues

will be discussed tocgether as they all involve common areas of
local traffic and reciprocal compensation matters.

In this proceeding, Sprint proposes a definition for
loczl traffic as well as other positions on these issues {(Nos. 12,
13, 16 and 17), which are designea to promote an "end-tc-end”
znaivsis of local calling tc enable Sprint tc ubiquitously imple-

~ent its 00-(minus) system. This proposal of Sprint's would allow

%)

-221s within a local calling area to be considered local calls with

8]
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no access charges applied, even when the call traverses facilities
for which access charges would otherwise be 1mposed. Sprant
advocates its definition and cth?r conditions in an effort to have
the Commission endorse an end-to-end analysis so that local calls
that start and terminate in a local jurisdiction would be subject
to reciprocal compensation and nct access charges. In advocating
its proposals for local traffic definition, Sprint argues that its
proposal conforms with the previous Commission definition of local
calling areas in the MFS decision,?® whereby the Commission defined
local calling areas as the total areas in which a local call may be
placed and includes the total number of NXX code areas that any
customer may call at lcoccal non-toll rates. Furthermore, Sprint
contends that the recent FCC ISP Remand Order,?® which arguably
restricts state authority concerning reciprocal compensation,

focused exclusively on inter-carrier compensaticn of

traffic
delivered to internet service providers and did not change the
FCC's end-to-end analysis for determining jurisdicticn of traffic.
In contrast to Sprint's advocacy of a local traffic
definition and other terms which would allow the provision of its
00- (minus) system to avoid access charges, Verizon contends that

access charges are applicable to such traffic and that reciprocel

compensation is payable only for transport and termination on each

Case No. 8584, Phase II, Order No. 72348, Re MFS Intelenet of Maryland,
g6 Md. PSC 467 (19¢95).

Re Implementation of thes Local Competaition Prov:s:ons :(n the
Telecommunications Act of 199%6; Intercarrier Compensation fcr ISP-Bound
Traffic, FCC 01-131, CC Docket Nos. 96-S8 and $%-68, Order on Remand and

Repcrt and Crder, released April 27, 2001.
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carrier's network facilities of traffic that originates on the
network facilities of the other carrier. That is, Verizon notes
that the 00-(minus} cffering diﬁputed in this proceeding does not
involve the calls between Sprint and Verizon customers withain local
calling areas for which reciprocal compensation (and not access
charges) would apply, but involves instances where the call may
originate on the Verizon network, traverse through the Sprint
operator service platform, and would then terminate on Verizon's
network. Therefore, there are calls in which Sprint would be
transporting the call between Verizon customers but over its
facilities for which access charges should be applicable, as
Verizon notes that the calls between Sprint and Verizon customers
are not involved in this dispute. Verizon's proposals in these
areas advocate a different approach from the Sprint "local traffic®
analysis wherein the labeling of a call as "local" 1is not the
defining factor but whether the call is 'reciprocal compensation
traffic." Furthermore, Verizon notes that the Commission's MFS
decision pre-dated the FCC's ISP Remand Order, and Verizon claims
under the FCC's new rules traffic must meet two requirements to be
eligible for reciprocal compensation: (1) the traffic must be
telecommunications traffic; and (2) it must be <traffic that
originates on the network of one carrier and terminates on the
network of the other carrier.® Verizon also disputes Sprint's

contention that other states have ruled in Sprint's favor on this

21 gee 47 C.F.R. § 51.701(e}.
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contested issue, noting that in certain states parties mav have
agreed to the Sprint position, but in every contested final
decision of a state, the states'have favored the Verizon proposal
as applying access charges to traffic that wutilizes access
facilities.

On brief in this matter, Staff suggests an alternative
approach whereby a new cost-based compensation should be developed
rather than access charges for the traffic at issue. Staff
advocates that a percentage of local usage calls ("PLU calls") be
developed to determine the proper percentage of local usage, and
this factor would be the basis for determining the new compensation
regime. Bowever, Staff also concedes that states no longer have
authority to address inter-carrier compensation for ISP traffic in
light of the FCC's IS? Remand Order.

Upcon consideration of this issue, the Commission
believes that at this time the Verizon proposals are most in
conformance with the FCC ISP Remand Order, and therefore they will
be adopted at this time. Howevery, the Commission notes that the
FCC decision, which involves issues regarding reciprocal compensa-
tion and ISP traffic, is currently on appeal.?’* While the FCC
decision specifically involves Internet service providers, we
believe the rationale and directives therein impact areas of

reciprocal compensation and access charges that are intricately

22 psC of Maryland vs. FCC, No. 01-1313 {(consolidated with WorldCom, Inc.,
et al. vs. FCC, .No. 01-1218) currently in the United States Court of
Appeals for the District of Columbia Circuit.
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involved in the dispute between the parties in this proceeding. In
light of the FCC's decision in this area, we believe that the
Verizon proposals are in genera% conformance with the present FCC
policy at this time, and we will therefore not accept the Sprint
proposal advocated in this proceeding, but in the event the FCC
decision is reversed or modified, we believe this area may then be
ripe for further consideration. Accordingly, our acceptance of the
Verizon proposal is not intended to foreclose revision in the event
of future developments, and the parties are free to further
negotiate on these matters as Verizon itself notes negotiations in
cther states have allowed the provision of local services without
the imposition of access charges over what would traditicnally be

considered access facilities.

Issue No. 14 - Geographically Relevant Interconnection Points
("GRIP")

Issue No. 14 <concerns netwcocrk architecture 1ssues
regarding the interconnection between Sprint and Verizon and cost
responsibility for choices of interconnection. In the MFS
decision®® the Commission established certain rules and policies
governing interconnection between CLECs and Verizom. Among these
pclicies, the Commission determined that co-carriers must establish
2 minimum of one point of interconnecticon ("BOI"! per Verizon
access tandem serving area when the co-carrier terminates local

is to
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customers within that serving area, and each carrier 1s responsible
for providing its own facilities to the point of interconnection.
Also, all points of interconnegtion musg be located within the
State of Maryland for the purpose of exchanging traffic originating
and/or terminated within Maryland, and the carriers may mutually
negotiate additional points of interconnection.

In this proceeding, Verizon contends that, while it con-
cedes it is required to provide interconnection at any technically
feasible point, it argues that a CLEC that desires an expensive
interconnection may be required to bear the costs of such inter-
cennection under the FCC's Local Competition Order.? Verizon
therefore proposes its GRIP and VGRIP® proposals, which provide
that Sprint bears certain expenses when it selects a distant point
of interconnection.- Verizon <c¢laims that i1ts VGRIP proposal
mitigates Sprint's concerns that Sprint's interconnection points
would have to be located within the rate center in which the CLEC
assigns telephone numbers. VGRIP provides that Sprint establish a
collocated interconnection point at a Verizon tandem switch, or in
a LZT2 where Verizon operates only one tandem, at host end-offices
or other designated locations. Therefore, Sprint would establish
fewer interconnection points at centralized locations that would

cover a larger geographic area than any one rate center. The

%* Cazse No. 8584, Phase II, Order Wo. 72348, Re MFS Incelenet of Maryland,
Inc., 86 Md. BSC 467, 493 (18985).

“* Local Competition Order at § 1095 (Rugust 8, 1596).

% wgRIP" refers to geographically relevant interconnection peints while
"VGRIP" refers to virtual geographically relevant interconnection points.
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effect of the VGRIP proposal would be to increase costs of Verizon
with transperting calls while maintaining Sprint's responsibility
for carrying the call from the'central aggregation point to the
Sprint customer location. Verizon also notes that states such as
Scuth Carolina and North Carclina have supported the Verizon
proposal, noting that the CLEC should be required to compensate the
ILEC for transport beyond the local calling area.

Sprint asserts that its position on this issue merely
supports the Commission's existing rules of one POI per Verizon
tandem serving area, and there is no need for the Commission to
take any action other than to reject Verizon's proposed GRIP,
VGRIP, and non-distance-sensitive transport charge proposals.
Sprint contends Verizon's proposals effectively result in the
establishment of interconnection points at Verizon tandems and end-
offices sclely at Verizon's discretion, and the VGRIP proposal
calculates when Sprint would be charged for transport under the
GRIP and imposes transport costs onto interconnecting CLECs, which
costs should be borne by Verizon. Furthermore, Sprint contends
Verizon's proposals would require Sprint to pay a non-distance-
sensitive entrance facility charge contrary to the MFS decision
while Verizon would continue to charge Sprint distance-sensitive
transport charges. Sprint also notes other states, including

California, Kansas, New York, and Massachusetts, have rejected the
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Verizon GRIP proposal.** In acknowledgement of the cost concerns
that may result wupon Verizon for distantly located points of
interconnection, Sprint has offered a compromise proposal during
the course of this proceeding. In that compromise proposal, Sprint
would grandfather existing Verizon-Sprint interconnection loca-
tions, but any new Sprint facilities would be established within
five ‘'miles of Verizon's switching center (either tandem or end-
office switch). Furthermore, Sprint would be required to establish
additional interconnection locaticns if traffic exceeds 8.9 million
minutes per month and is greater than 20 miles and not in a local
calling area. The effect c©f such proposal would be to insulate
Verizop from the full cost responsibility for distant transport, as
CLECs would be responsible for transport costs once the traffic
reaches the threshola and distance points.

On brief, Staff presents its own proposal for inter-
ccnnection responsibility. Staff acknowledges that it :s reascn-
able for Verizon to ask Sprint to interconnect at geographically
relevant interconnection points once the Sprint customer base is
large enough for traffic to justify dedicated facilities to those
GRIPS. However, Staff further notes it may not be reasonable to
regquire such dedicated facilities as a prerequisite for local

service capability. Staff proposes a threshold of 24 or more

% gprint further contends the FCC is considering Verizon's GRIP proposal

i a Rulemaking that will address inter-carrier compensation issues, and
Vericon has withdrawn its GRIP proposals elsewhere due to the FCC consid-
eration., See, Re Developing a Unified Inter-carrier Compensation Regime,
CC Docket No. 01-82 (April 27, 2001).
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trunks as the peint at which Sprint will be required to prov:ide its
own transport, which Staff states is consistent with treatment
found in the SBC Communications.(SBC) interconnection agreements.
Staff further notes the Commission has established rules and
policies for interconnection points in the MFS decision and
supports Sprint using its existing points of interconnection in
access tandem serving areas as the interim standard to foster local
competition until the threshold of 24 or more trunks is reached.
Upon consideration of this issue, we believe that the
policies established in the MFS decision govern this area and that
Verizon's GRIP and VGRIP would subvert such prior decision, and
effectively penalize CLECs for their right to choose the point of
interconnection in the access tandem serving area. During the
testimony in this cas;, it became clear that Verizon disagrees with
the provisicns of the MFS decision that co-carriers are requ:ired to
establish only one interconnection point within the tandem serving
area, and that there was no requirement to pay for transport beyond
such interconnection point. Verizon argues that the requirement
for a minimum of one pecint of interconnection per access tandem
serving area is a minimum, and CLECs may be required to bear
transport costs 1f they choose only the minimum one POI. However,
part of the rationale for such policy was to encourage competition,
whereas the shifting of costs to CLECs envisioned v the Verizon
proposals would be a disincentive to many carriers and to
competition in the provision of local telecommunications services.

kccordingly, we reaffirm our prior interconnection policies
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contained in the MFS decision, including the reguirement of one
point of interconnection per access tandem serving area, with the
general policy that carriers are_responsible for their own traffic
up to the point of interconnection. However, 1in recognition of
Verizon's concerns that distantly located points of interconnection
could result in high costs, we will accept the Sprint compromise
prcposal as a reasonable measure to protect Verizon from absorbing
unreasonably high costs for transport of traffic. The Sprint
compromise would reqguire the establishment of additional intercon-
nection locations once traffic reaches <certain wvolumes and
distances, while also requiring new facilities to be established
within a reascnable proximity of Verizon's switching centers. We
believe this proposal strikes a reasonable compromise toc protect
Verizon from the citeé fear of long (and expensive) interconnection
points chosen by Sprint, while preserving the right of CLECs to
choose interconnection points, which right we believe 1is necessary
to enhance the competitive environment and establishment of new

companies.

Issue No. 14 (a) - Distance-Sensitive Charges

Verizon contends that 1f its GRIP proposal is rejected,
then Sprint should not charge Verizon distance-sensitive charges
fcr entrance facilities that Verizon would be forced to purchase
from Sprint in order to interconnect with Sprint (Issue Nc. 1l4(a)).
Turcthermore, Verizon objects to Sprint's proposals regarding obli-

gations to pay for non-recurring charges associated with trunks on

29



Sprint's side of the interconnection point (Issue No. 14 (b)). We
believe that our affirmation of the interconnection principles in
the MFS decision discussed above: along with the acceptance of the
Sprint compromise, resolves these issues regarding interconnection,
and mitigate the fears expressed by Verizon concerning lengthy
interconnections. However, while we reiterate the general policy
that CLECs may choose the point of interconnections and that each
party 1s responsible to pay for its own charges and costs on their

respective side of the interconnection points, if Verizon believes

Sprint 1s seeking to impose excessive charges, it may seek
appropriate relief. Furthermore, from the Joint Stipulation filed
on Octcber 5, 2001, it appears 14(B) regarding non-recurring

charges of trunks has been resolved.

Issues Nos. 14(c) and 14(d) - Verizon Tandem Transit Proposals

These issues concern the scenario whereby Verizon
provides transit service to Sprint for the exchange of Sprint local
traffic with other carriers. Issue No. 14 (c) concerns the Verizon
proposal that Sprint has an obligation to make commercially
reasonable efforts to directly interconnect with third-party
carriers, while issue No. 14(d) concerns reimbursement of charges
where Verizon provides the transit service. Verizon notes that it
has voluntarily agreed to carry traffic between Sprint and other
carriers, but Verizon seeks toc insulate itself from disputes

between Sprint and such carriers. Verizon therefore proposes

specific language that Sprint exercise commercially reasonable
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efforts to enter into its own interconnection agreements and for
reimbursement of charges levied by the receiving carrier to ensure
that Verizon 1is made whole fgr any charges assessed for such
rraffic that dces not involve Verizon customers. Verizon notes
that it is providing such service as an accommodation to Sprint and
that Sprint has the option to interconnect directly with such
carriers if it desires better rates, terms oOr conditions. Verizon
asserts that if it is not so insulated, then it should not be
cbligated to provide this service pursuant to the interconnection
agreement.

Sprint contends that the issue of CLECs negotiating
individual tandem transit agreements with other CLECs 1is an
industry issue that involves all CLECs, and therefore opposes
resolution of this issue through the interconnecticn contract
process. Sprint opposes the Verizon proposals, objecting to
provisions that Verizon may send Sprint a notice to initiate
termination of tandem transit traffic service when Sprint traffic
reaches a certain volume if Sprint does not enter into its own
agreements, while also objecting to the reimbursement provisions
stating that it does not have any ability to refute an erroneous or
inaccurate charge.

Staff has not commented on this issus.

Upon considerzticn of the disputes concerning tandem
transit proposals, we believe that Verizon's proposals are reason-
able and as such will be accepted. Verizon is merely seeking to

protect itself from becoming a third party in disputes that involve
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traffic between Sprint and other carriers, but which do not in facctc
involve Verizon customers. It would be manifestly unfair for
Verizon, which is carrying thi§ traffic as an accocmmodation to
Sprint and other carriers, to bear losses in the event of disputes
between Sprint and the other carrier, and we believe its proposals
represent a reasonable attempt to remove Verizon from disputes
which do not involve its own customers or services. As to Sprint's
objection that Verizon may terminate such traffic, it is clear that
Verizon must first send Sprint a notice to initiate such termina-
tion of tandem transit service and in such event Sprint or the
other carrier may seek appropriate action if it believes Verizon is
being unreascnable or otherwise improper. Furthermore, with respect
to Sprint's complaint that it would not have any abilitv to refute
erroneous or inaccur%te charges, these charges involve Sprint and
the other carrier and Verizon should not be caught in the middle of
such disputes. Also, dispute resolution procedures can be availed
by Sprint and the other carrier, but Verizon should not be the
party who suffers any loss for disputes involving other carriers
and should be insulated to the extent possible from any such
disputes. As noted, Sprint also has the opticn to interconnect
directly with such carriers if it desires and can cover such

disputes in its own interconnection agreements,

Issue No. 18 - Metropolitan Area Networking ("MAN") Commingling

This issue involves Sprint's proposal that it be allowed

to transmit unbundled network elements and access traffic over the



same facilities. According to Sprint, a commingling of traffic
would result in efficiencies and cost savings to Sprint as it would
enable Sprint to aveid unnecessary duplication of facilities for
each type of traffic and the associated costs of operating and
maintaining separate facilities. Sprint contends that to the extent
it can offer services to customers at lower costs based on engi-
neering efficiencies, Maryland consumers will derive the ultimate
benefit and therefore it seeks to commingle access and unbundled
network element ("UNE") services on the same Verizon facilities.
Sprint alsc contends that it is not seeking to subvert the current
FCC access policy under the "CALLS"?’ plan, which requires carriers
to pay access charges for access services. Sprint contends it is
willing to pay access charges for access services (and TELRIC rates
for unbundled network element services) if allowed to commingle
its traffic on the same facilities. Sprint further states that SBC
Communications Corporation and Qwest Interconnection Agreements
provide for this arrangement, and states that it has reached
agreement with these ILECs regarding commingling access and UNE
services on an operational level.

In its final arguments on reply brief in this matter,
Verizon contends Sprint reveals a fundamental misunderstanding of
the FCC's prohibition against commingling of switched access with
UNE services or 1s engaged in a deliberate attempt to mislead the

Commission as to applicable law. Verizon argues that the FCC

*? Coalition for Affordable Local and Long-Distance Service ("CALLS").

33



Supplemental Order Clarification®® reaffirmed the FCC's prohibition
against commingling special access and UNE services as well as the
FCC's general prohibition again;F commingling all forms of access
(including the switched access function Sprint seeks) with UNE

services. Verizon notes that the FCC stated:

Permitting the use of combinations of unbun-
dled network elements in 1lieu of special
access services could cause substantial mar-
ket dislocations and would threaten an impor-
tant source of funding for universal service.
For example, in the a&absence of completed
implementation of access charge reform,
allowing the use of combinations of unbundled
network elements for special access could
undercut universal service by inducing IXCs
to abandon switched access for unbundled net-
work element-based special access on an enor-
mous scale. (Supplementazl Order Clarification
at § 9.)

Verizon therefore interprets this provision as relating not only to
special access, but also the importance of maintaining a regime for
switched access. Verizon argues that the Commission may not in
this arbitration modify the application of access charges, noting
that the Telecommunications Act specifies the maintenance of access
services until restrictions and obligations are explicitly
superceded by regulations prescribed by the FCC.?*

Verizon further notes that the FCC revision has begun to

take form in the interstate access reform and universal service

*® Re Implementation of Local Competition Provisions cof the Telecommunica-

ticns Act of 19396, Supplemental Order Clarificaticon:; CC Docket No. 96-98,
FCC 00-183, June 2, 2000.

*? Telecommunications Act, §251(g).
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plan proposed by the Coalition for Affordable Local and Long
Distance Services ("CALLS"), which proceeding and plan presents an
integrated and cohesive proposgl to resolve major outstanding
issues ccncerning access charges, according to Verizon.® Verizon
contends that allowing Sprint to evade the interstate switched
access through the use of local service facilities effectively
tampers with the rate calculations and therefore the Federal access
reforms. Verizon further denigrates Sprint's contention that it is
willing to pay access charges for access services and TELRIC rates
for UNE services 1if allowed to commingle traffic, as Verizon
contends Sprint would be paying UNE transport rates instead of
switched access rates once Sprint connects switched access traffic
to a UNE. Verizon argues that this would allow Sprint to "game"
the access regimes governed by this Commission and the FCC. Verizon
further contests Sprint's representation that such commingling is
allowed by other regional Bell Operating Companies, specifically
SBC and Qwest. Verizon contends that both the Qwest and the SBC
Interconnection Agreements refuse to permit such commingling of
switched access and special access and UNE facilities and that
Sprint has failed to provide any documented evidence of the
so-called “"operational" side agreements with these ILECs.

On brief, Staff recommends the same solution as to other

traffic situations whereby Srrint should be allowed to use the

*° See, In re Access Charge Reform, Etc., Sixth Report and Order in

CC Docket Nos. 56-262 and 94-1, Report and Order in Docket No. 55-249 and
Eleventh Report and Order in CC Docket No. 86-45, 15 FCC Rcd. 12962
{(z000) .
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existing Feature Group D trunk group routing solution that alreaay
interconnects the Sprint network with Verizon's network until a
traffic volume is reached that_ provides reasonable economies of
scale. Accordingly, Staff reiterates its recommendation that when
traffic generated from an individual end-office switch reaches the
level of 24 trunks, Sprint would be expected to purchase or lease
dedicated facilities from that end-office directly to 1ts own
switching facility, but wuntil such time it would be able to
commingle traffic as this would merely result in a small additional
traffic on the existing facilities.

Upon consideration of this issue, we are aware of
Sprint's intentions to combine such traffic to reduce costs and
achieve efficiencies, but we have serious reservations regarding
the permissibility and appropriateness of its proposal at this
time. A review of the record clearly shows that the Sprint
proposal is an attempt to bypass the access schemes contemplated
between the parties, whereas such revision of access schemes has
commenced in the CALLS plan, and there are clear consequences if
alternative measures, such as the Sprint proposal, would be
utilized to evade the access charges contemplated by the FCC. As
noted by the FCC, alternative schemes could have consequences such
as undercutting universal service, and as such we have serious
recervations regarding the legality and propriety of the Sprint
proposal at this time.

Furthermore, while Sprint vigorously disputes that its

proposal is prohibited by the FCC, as contended by Verizon,
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Sprint's allegation that such proposal is allowed by "operational®
agreements with other ILECs has not been adequately supported on
the record in this case, as well.as raising questions regarding the
propriety of such alleged operational agreements. In addition,
while Sprint contends its proposals to bypass access charges have
been allowed by other ILECs, following the filing of briefs in this
matter, Sprint has submitted a letter dated September 13, 2001 in
which it acknowledges that it recently discovered that SBC and
Sprint do not interpret their interconnection contract language and
its application to 00-(minus) calls in the same manner, thereby
calling into question Sprint's representations regarding interpre-
tation of the contract with respect to bypassing of access charges.
While Sprint is commended for presenting this information, we
believe it raises into question the interpretation of the SBC
Interconnection Agreement with regard to the dispute concerning the
allowance of combining switched access with UNE as well as the
1ssue of providing local service over access lines without the
access charges (which is the subject of Issue Nos. 16 and 17).
Accordingly, we are not persuaded of the propriety of adopting
either the Sprint or Staff proposals at this time, as they would
clearly affect the access schemes in effect, although future
aevelopments with regard to the reforn of access charges may make
this area more amenable to revision in the future. At this time,
however, we will accept the Verizon position prohibiting such

commingling.
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Issue No. 19 - MAN UNE MultiPlexing ("MUX") Services

Sprint also requests in this proceeding that Verizon
provide UNE multiplexing services in order to gain engineering
efficiencies. Sprint contends that its collocation cages, as they
currently exist, do not have sufficient space for multiplexing
equipment and that it desires Verizon to terminate loop and
transport facilities to a multiplexing UNE and provide connectivity
between the UNE and Sprint's collccation cage. Sprint notes that
if it is compelled to purchase and install its own MUX equipment at
each collocaticon site, its costs of providing services would be
significantly increased, not only due to the equipment but also
because additional collocation space would be necessary. Sprint
also contends that as multiplexing has been identified by the FCC
as a part cf a UNE, Vérizon has an obligation to offer multiplexing
as requested by Sprint, thereby contesting Verizon's claims that it
has no legal okligation to provide such service. Sprint contends
there 1is no technical impediment to Verizon offering Optical
Carrier number ("OCn") multiplexing, and requests Verizon be
directed to provide such multiplexing capabilities to the extent
technically feasible.

In response to the Sprint arguments, Verizon on reply
brief argues that Sprint is seeking to unbundle a network function-
ality that has not been deployed in the Verizon network. It
contends Sprint’'s proposal to terminate loop and transport facili-
ties to a MUX UNE and provide connectivity between the UNE and

Sprint's collocation cage is an attempt to circumvent restrictions
F D
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imposed by law on loop transport combinations, and Sprint seeks to
connect loop transport combinations to a multiplexer and then
connect the multiplexer to its collocation cage. Verizon contends
that such regquest for connectivity is actually a request for an
enhanced extended loop ("EEL"), which is a combination of loop
transport and multiplexing if required. Verizon contends that in
order to access an EEL, Sprint must meet local use restrictions set
forth in the FCC Supplemental Order Clarification and is in effect
an attempt to disguise as an unbundled network element what has
already been defined by the FCC as a combination and should not be
tolerated. Verizon notes that it does not offer multiplexing in
combination with an unbundled transport facility, and multiplexing
is offered by Verizon on a stand-alone basis separate and apart
from unbundled loops énd unbundled inter-office transport. Verizon
concludes that the Sprint proposal would vicolate federal court
restrictions prohibiting the ordering of new combinations, noting
the Telecommunications Act reqguires unbundled access only to an
existing network and not to an unbuilt superior one.’? Verizon
also contends that the type of OCn multiplexing capability that
Sprint desires 1in this proceeding, that is OCn multiplexing
cseparate from transport, does not exist on Verizon's network. In
addition, if Verizon were to alter its current network to include

such OCn multiplexing separate from transport, Verizon would then
E g P

have to purchase new eguipment.

3 gection 251i(c) (3) of the Telecommunications Act.
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Staff does not address this issue on brief.

Upon reviewing the record with respect to this issue, we
find the weight of the evidencg supports Verizon's position that
cuch multiplexing is not currently offered as an unbundled network
element at the present time as requested by Sprint, and there is
therefore no obligation to create the multiplexing in combination
with =~ an unbundled transport facility as desired by Sprint.
Furthermore, the record reflects that the Sprint proposal would
require Verizon to purchase additicnal eguipment and place it 1in
the office to satisfy Sprint's request, which requirement would
violate the intent of the Telecommunications Act that requires
unbundled access only to an existing network and not an unbuilt
superior one. Accordingly, for these reasons, we deny Sprint's
proposals to requi;e such multiplexing in combination with

tnbundled transport facilities and accept the Verizon position.

Issue No. 20 - Collocation

Issue No. 20 concerns matters regarding the ability of
Sprint to reserve space in Verizon's offices under collocation
arrangements required for allowing CLECs to collocate and have
space in ILEC facilities. Sprint contends it seeks a space reser-
vation policy wherein Verizon may reserve unused space for a
meximum of two years for all types of eguipment. Sprint claims
that the two-year reservation is a reasonable period of time withir
which a carrier will be allowed to hold space in the central office

or remote terminal for future eguipment use, and that Sprint
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follows such a two-year reservation policy in areas where it is in
fact the incumbent local exchange company. Sprint further reguests
that it be given an opportuniFy to conduct walk-throughs every
six months to wverify a lack of space for closed offices, and
further requests that Verizon be required to provide blueprints or
floor plans of its central offices where space has been denied
within five days of a facility tour. In addition, Sprint requests
demand and facility forecast reports when Verizon denies colloca-
tion because of unavailability of space, which information is
necessary L0 ensure that Verizon is not warehousing space at its
facility use beyond the two-year period.

In its reply brief in this proceeding, Verizon notes
that its collocation tariff is currently pending before the
Commission in Case No. 8766. Verizon further notes that a joint
settlement agreement has been filed in that proceeding, although
several issues remain open, including collocation reservation
periods. As that proceeding involves collocation 1ssues, including
a request for the Commission to determine reservation periods, and
as that proceeding involves the interest of all Maryland CLECs,
Verizon recommends the Commission defer Issue No. 20 in this
proceeding as a consistent approach in Case No. 8766 would be
beneficial.

On Dbrief, StzZf notes that Sprint seeks a two-yvear
reservation pericd, while Verizon proposes to continue a five- to
ten-year reservation period that has been used in the past,

although it is willing to change its tariff to a maximum five-year
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self-reservation periocd. Staff recommends as an appropriate
solution, a three-year maximum planning period for Verizon for
which it can reserve space for %tself, with a reservation maximum
for 50 percent available space. Staff specificallv notes such
recommendation is an interim solution that may be altered pending
the disposition that is ultimately ordered in Case No. 8766.

Upon consideration of this issue, we believe that the
issues regarding collocation, including space reservation, are more
appropriately handled in the generic proceeding, Case No. 8766, in
which all interested stakeholders have had an opportunity to
participate. However, while we anticipate that a decision in such
proceeding should occur within a reascnable time, we will adopt
Staff's compromise proposal to allow a three-vear reservation
period as an interigl measure pending a final decision in Case
No. 8766. Furthermore, we are very concerned regarding security
aspects of collocation offices and facilities, and believe that
Verizon 1s entitled to maintain reascnable measures oo ensure the
security and integrity of its facilities. Accordingly, at this
time when the security of infrastructure is a heightened issue, we
reject the Sprint proposals to provide flocor plans prior to the
cffice tour and outside of the security of the facility. While
Sprint believes a confidentiality order may constitute sufficient
protection, we reject such proposal and Verizon may continue its

ing security measures and require floor plans be ~eturned at

rt

Xis
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the conclusion of the tour and also restrict any plans leaving

their direct supervision and control. We also reject Sprint's
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position seeking walk-throughs of facilities every six months as
excessive, as the current procedures regarding annual certifica-
tions and space exemptions appear adequate at this time. However,
the decisions in this specific arbitration are interim as noted
above, and subject to revision depending on the final decision in

Case No. B8766.

Issue No. 21 - Reallocation of Facilities

This issue concerns Sprint's desire to transition
unbundled network loops to line-sharing 1loops to further its
business objectives. Sprint states its desire to reallocate its
investment 1in DSO cross-connects from the collocation cage to
Verizon's main distribution frame without incurring excessive and
unnecessary costs. Sprint 1s requesting a process of re-stenciling
a cable block for each ordered DSO cross-connect and claims no
additional cable work is needed; and therefore, no additional costs
for re-cabling should be incurred. It claims it is willing to pay
a reasonable charge, noting this is allowed by Verizon West for
approximately $200 for re-stenciling the DSO pairs, whereas it
claims Verizon proposes to charge Sprint a fee of $2,050 per
occurrence as well as approximately a quarter of a million deollars
in installation charges in the total system. In addition, Sprint
notes that Verizon states it will take approximately 76 business
aavs to make the conversions to line-sharing locps, whereas Sprint
proposes the transition within a 30-dav time frame as a reasonable

pericd.
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In its reply brief, Verizon disputes the effectiveness
of the Sprint request to use existing cabling to transition UNE
loops to line-sharing loops. Ve;izon contends that the parties to
a line collaborative in New York rejected the Sprint proposal as it
did not work effectively or efficiently and lead to more CLEC
errors, more Verizon errors, and ultimately greater quantities of
customers out of service, as well as a longer duration of out of
service issues. Verizon claims it has been using collaborative
procedures regarding tie-cable design and cut-over processes in
Maryland for all CLECs, including Sprint, for over a vyear. It
further states that if Sprint's proposal is accepted, then Sprint
would pe using one set of line-sharing cut-over processes in their
70 central offices, while a different set of processes would be
utilized in other central offices. During the course of this
proceeding, Verizon has alsc indicated compromise proposals in
which Sprint would pay Verizon $550, while Sprint could engage its
own vendors to perform cabling work wusing Verizon's cut-over
design. Verizon witness, Donald Albert, also indicated that he
believes this issue may largely be moot as Verizon has in fact
already constructed or 1is in the process of constructing line-
sharing arrangements for Sprint in a large number of instances. He
further states that the proposed collocation settlement includes
provisions for receiving credit for returning loops, and he also
reiterated opposition to the reuse of cable as inadequate which he
states was the decision of the New York collaborative regarding the

Verizon Service area.
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Staff has not commented on this issue.

In reviewing the record on this issue, we note that
Sprint emphasizes that its proposed line-sharing cut-over design is
allowed in other regions, at a significantly lower fee than Verizon
proposes tc charge, while the record reflects that the Verizon East
area, which includes Maryland, specifically addressed these
technical issues in the New York collaborative and rejected the use
cf plain UNE loop tie-cable and cross-connect block design for
line-sharing as propcsed by Sprint in Maryland. We believe the
record demonstrates serious concerns regarding the reliability of
the Sprint proposal, and also the record supports advantages to
utilizing a uniform process in the Verizon area. We therefore
accept the Verizon position on this issue and reject Sprint's
rropesal. While megtion has been mwade in this proceeding that
problems from the Sprint proposal would only &ffect Sprint
customers, we Dbelieve that as a public policy measure it is
incumbent upon all carriers to produce the greatest reliability and
efficiency to customers of telecommunication services throughout
the State to the greatest extent possible, and such customers
wcuid not be well served to allow systems to be implemented which
may 1impact reliability. As the record indicates there are serious
concerns regarding the reliability of the Sprint proposal, which
conicerns were accepted by the New York collaborative and also the

~dministrative Law Judge n the Pennsvlvania Sprint/Verizon
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arbitraticn, we are reluctant to accept the Sprint proposal while
these concerns exist. Therefore, with respect to this issue, the

Commission accepts the Verizon position.

Issue No. 22 - Timing of Transport Availability

This issue concerns the timing of Sprint ordering
DSLAM?*?  Transmission  facilities  with  respect to  ordering
collocation cages. S8prant notes that Verizon causes undue delay by
requiring Sprint to order DSLAM transmission facilities after a
collocation is completed, while it desires to order transport in
parallel with the ordering of «collocation cage so that the
transport is available within 15-days of the completion of the
cage. Otherwise, Sprint contends it must wait an inordinate amount
of time, often severél months for transport while the c¢ollocation
cage is left idle. Sprint contends that cother ILECs oifer parallel
provisioning of <collocation cage and transport, and further
complains that Verizon is unwilling to commit to a date certain it
will change its processes to accommodate Sprint's reguest.

During the course of this proceeding Verizon disputes
Sprint's contention regarding parallel provisioning of collocation

and transport offered by other ILECs. 1In it

"

reply brief, Verizon

contends that the wvoluntary undertakings bv cther ILECs inveolve

m
IS

ecial access rather than the unbundied <ctranspcrt that Sprant

seeks with respect to this issue In additicrn, Verizon witness

* pigital Subscriber Line Access Multi-plexers {"ISLAM").
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Albert testified that while Verizon does not currently provide
parallel provisioning of DSLAM transport and collocation cage
construction for any carrier, it’is willing to undertake a trial in
an attempt to accommodate Sprint's request. He further states that
Verizon will agree to conduct a trial within 80 days, and at the
end of such period Verizon will inform Sprint whether parallel
provisioning of «collocation and DS-3 transport is possible.
Mr. Albert further states that if it is in fact possible, Verizon
will then provide Sprint with intervals for start and completicn of
the manual process and subseguent progression to mechanize elec-
tronic process, while 1f not possible Verizon will seek to
negotiate an interim solution. He concludes that Verizon has no
way of knowing what problems may be encountered in attempting to
accommodate Sprint wi;hout such a trial, nor can Verizon predict or
commit to a date for implementation.

Staff has not commented on this issue.

Upon consideration of the record, the Commission will
not require Verizon to provide parallel provisioning as the record
supports the continuation of the Verizon trial offer at this time.
The Verizon trial recommends a 90-day period following which
Verizon will inform Sprint whether parallel provisioning 1is pos-
sible, and we therefore direct the trial to proceed with a report
back to Sprint and the Commissicn by the end of December 2001 on

this issue. At the conclusion cf the trial and following Verizon's
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report, Sprint may request negotiation on this issue from Verizon

in accordance with the Telecommunications Act.

Issue No. 28 - Collocation Obligations

This issue ccncerns the Verizon proposal that Sprint
must provide to Verizon collocation at rates no higher than Verizon
chargés Sprint.

Sprint opposes Verizon's request to extend ILEC
collocation obligations as contrary to the Telecommunicaticons Act.
Sprint notes that the Act imposes on incumbents the duty to provide
physical collocation of equipment for interconnection or access to
unbundled network elements on rates, terms and conditions that are
reasonable and non-discriminatory, while no equivalent obligation
is imposed upon CLECsi However, Sprint stateg that if it receives
a favorable ruling on Issues 16 and 17 regarding treatment of local
calls over access trunks, it would agree to provide certain
collocation obligations to Verizon.

Staff has not commented on this issue.

Our review of this issue leads us to conclude that
Verizon is essentially seeking an extension of collocation obliga-
tions upon CLECs which is not contained in the Telecommunications
Act, and we therefore reject the Verizon proposal. Witness D'Amico
stztes Verizon 1s merely seekiﬁg to have available to it the same
types of interconnection choices that are available to CLECs so as
to provide the most efficient type of interconnection. However, we

believe that Verizon is seeking to impose obligations upon CLECs
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beyond those required by the Act, and we therefore reject the

Verizon proposal at this time.

CONCLUSION

As noted earlier, this proceeding 1s before the
Commission pursuant to the provisions of the Telecommunications Act
which provide that disputes between the incumbent local exchange
company and interconnecting carriers may be presented for arbitra-
tion. We have conducted evidentiary proceedings in this matter
with respect to those issues brought before us as matters in
dispute, and direct the parties to file any interconnection
agreement in accordance with our decisions rendered herein with
respect to the disputéd issues. We find that our decisions on such
disputes constitute a fair and reasonable resolution on these
disputed issues, and are hereby adopted as in the public interest
2nd in conformance with the provisions of the Telecommunications
Act and our independent authority regarding matters in dispute
concerning the provision of telecommunication service in Maryland.

IT IS, THEREFORE, this 24th day of Octocber, in the year
Two Thousand One, by the Public Service Commission of Maryland,

ORDERED: (1) That the parties, Sprint Communications
Company, L.P. and Verizon Maryland, Inc., are directed to enter
into an interconnection agreement in accordance with their

negotiations and the findings and decisions of this Order, and
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submit the agreement to the Commission within 30 days of this

Order.

(2) That Ver%zon shall report by December 31,
2001 on the trial regarding Issue No. 21 -- Timing of Transport
Availability.

CATHERINE I. RILEY

CLAUDE M. LIGON

Commissioners

JOEL M. BRIGHT

Hearing Examiner

WASHINGTON 253183vl 50
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L INTRODUCTION

This arbitration proceeding between Sprint Communications, L.P. (“Sprint™) and Venzon New
England, Inc. d/b/a Verizon-Massachusetts' ("Verizon" or “Company™) (collectively, “Parties™) is held
pursuant to the Telecommunications Act of 1996, 47 US.C.

§ 252 ("Acvt").2 By this Order, the Department of Telecommunications and Energy (*‘Department’)
makes findings necessary to finalize an interconnection agreement ("Agreement") between the parties.

Venzon is an mcumbent local exchange carrier ("ILEC"), as defined by the Act, withun the
Commonwealth of Massachusetts. Sprint is a competitive local exchange carmer (“CLEC™) authorized
to provide local exchange service to residential and business customers  throughout Massachusetts.

I1. PROCEDURAL HISTORY

On June 16, 2000, Sprint filed a Petition for Arbitration of an interconnection agreement with
Verizon." Verizon responded to Sprint’s Petition on July 11, 2000. (“Petition™). On July 19. 2000.
the Department held a procedural conference and technical session. On September 8, 2000, Sprint

filed the testimony of Angela L. Oliver. regulatory manager-access planning, and Michael J. Nelson,

Formerly, Bell Atlantic-Massachusetts.

- Section 252(b) of the Act permits a carrier to petition a state commission to arbitrate any issucs
icft unresolved afier voluntary negouations between the camers have occurred. 47 U.S.C. §
232(b)(1).

As a result of the resolution of several issues outlined in its petitton, Sprint revised the date that
it requested the negotiation of the interconnection agreement from January 8, 2000 to February
9. 2000 (Sprint Letter, August 25. 2000). On November 17, 2000, the Parties agreed that the
Department would issue its decision on this matter by December 11, 2000 (Sprint/Venzon
letters, November 17, 2000).



director-local market development/integration. Also on that date. Venizon filed its Final Position
Statement.
On October 6 and 13, 2000, the Parties filed their initial and reply briefs, respectively.

The 1ssues for the Department’s consideration are related to: (1) the definition of local traffic;
(2) calling party number billing adjustments; (3) use of access trunk facilities for local traffic; (4) access
to digital Iine concentrators. line shanng, and unbundled network elements (*“loop query™) information;
(5) interconnection rates for access to Spnnt’s facilities; and
(6) resale of vertical features.

HIL STANDARD OF REVIEW

47 U.S.C. §252(c) sets out the standards for arbitrations by state commissions.  Section
252(c) states, in relevant part, that a statc commuission shall:

(1) ensure that such resolution and conditions meet the requirements of section 251,
mcluding the regulations prescribed by the [Federal Communications Commission
(“FCC™] pursuant to section 251;

(2) establish any rates for interconnection, services, or network elements according to
{section 252(d).]

Section 251(c)(2) of the Act defines the obligations for ILECs to interconnect with other

carmiers. Each ILEC has the duty

to provide, for the facilities and equipment of any requesting telecommunications
carrier, interconnection with the local exchange carmier’s network — (A) for the
transmission and routing of teiephone exchange service and exchange access: (B) at
any technically feasible point within the carmer’s network: (C) that 1s at least equal 1n
qualty to that provided by the local exchange carrier to itself or to any subsidiary,
affiliate, or any other party to which the cammier provides interconnection: and (D) on
rates, terms, and conditions that are just. reasonable, and nondiscrinunatory, in



accordance with the terms and conditions of the agreement and the requirements of
[section 251] and section 252.

Furthermore. § 252(e)(3) provides that “nothing in this section shall prohibit a State commission
from establishing or enforcing other requirements of State law in its review of an agreement, including

requiring compliance with intrastate telecommunications service quality standards and requirements.”

V. UNRESOLVED ISSUES

A. Definition of Local Traffic (Arbitration Issue No. 15)

1. Introduction

The parties disagree on whether Internet service provider (“I1SP™)-bound traffic should be

mcluded in the defimtion of local traffic.

2. Positions of the Parties
a. Sprnt

Sprint states that the issue of whether Internet traffic is local, and thus subject to reciprocal
compensation, is unsettied and currently pending at the FCC (Exh. Sprint-2. at 20; Sprint Brief at 28-
29: Spnnt Reply Brief at 18). Sprint argues that until the FCC defines “local traffic.” Verizon’s

definition of “local”” wraffic should not be included in the interconnection agreement (Sprint Bref at 28).

Unnl the time that the FCC issues a decision on reciprocal compensation. Sprint has affirmed its

intent to abide by the Department’s decisions concerning reciprocal compensation (id. citing Internet

Traffic Order; MCT World Technologies, Inc., D.T.E. 97-116-E. at I (2000)).

b. Venzon



Verizon states that the Department has found that “local traffic” excludes ISP-bound traffic, and
argues that because ISP traffic is non-local, interstate traffic, ISP-bound calls are not subject to

reciprocal compensation under § 251(b)(5) of the Act (Verizon Brief at 9. citing Internet Traffic Order;

MCI WorldCom Technologies, Inc., D.T.E. 97-116-E, at 1 (2000)). Venzon contends that. given the

Department’s rulings, traffic to ISPs should be expressly excluded from the definition of “local traffic”
as contained in the parties’ interconnection agreement (Verizon Brief at 9).

3. Analvsis and Finding

The FCC has found that ISP-bound traffic 1s not local, but interstate, for purposes of the Act’s

reciprocal compensation provisions. Inter-Carrier Compensation: Internet Traffic Order 99-68, at

12 and 26 n.87. In the MCI WorldCom Order, the Department found, based on the FCC’s ruling that
ISP traffic is interstate, that no reciprocal compensation need be made for [SP-bound traffic. Internet

Traffic Order: MCI WorldCom Order at 13. The Department determined to maintain that status quo

pending the remand of the 1ssue to the FCC.

Therefore, the Department finds that the defirution of “‘local traffic™ that states that ISP-bound
traffic is not local, but interstate, for purposes of the 1996 Act’s reciprocal compensation provisions, is
reasonable. Accordingly, the Department adopts the language as proposed by Venizon. If the FCC
reverses 1tself on remand. the Departrnent may require modification of this provision in the parties’
interconnection agreement.

B. Calling Party Number ( Arbitration Issue No. 16)

I. ntroduction



The transmission of calling party numbers (*CPN™) by the originating carrier to the termunating
carrier is necessary for both parties to determine whether the calls should be billed at local. mtral ATA.
or interLATA rates. This issue concerns the appropnate minimurmn requirements for the transmission of
CPN and the rates to be applied should the originating carrier fail to transmit CPN to the terminating

camer at defined minimum levels,

2. Positions of the Parties
a. Spnnt

Sprint proposes that each carrier should be required, under the terms of the Agreement, to
mansmit CPN for at least 90 percent of its originating calls (Exh. Spnint-2, at 21; Sprint Brief at 31;
Sprint Reply Brief'at 21). Further, Sprint proposes that failure to meet the 90 percent threshold would
requirc a “truc up” of the erroneous invoices that occurred as a result of the originating carrier’s failure
to ransmit the appropriate CPN information (Sprint Reply Brief at 21; Exh. Sprint-2. at 21). Sprint
acknowledges that with the automated technology available to both parties, failure to transrmut CPN is
an unhkely occurrence (Spnint Brief at 30; Spnint Reply Briefat 21). However, it argues that the
Agreement must recognize that unintended technology breakdowns do occur and. therefore. its

proposed contractual provisions to allow for these infrequent events are necessary (Exh. Sprint-2, at



b. Verizon

In contrast to Sprint’s proposed 90 percent minimum requirement for the transmission of CPN.
Verizon proposes that both companies be held to a more stringent threshold of providing CPN on no
less than 95 percent of the calls they deliver (Venizon Bnef at 13). Also contrary to Sprint’s proposal,
Verizon pfoposes that if its proposed 95 percent threshold is not met, the terminating carrier would
have the option to bill any calls lacking CPN at the interstate switched exchange access rate. regardless
of the junsdictional nature of the calls (1d. at 29). Verizon contends that Sprint’s proposal is
unreasonable as 1t would force one party to bear the consequences of the other party’s system failures
(1d. at 13). Venzon cites a recent New York Public Service Commission order as suppert for

approval of the Company’s position concerning CPN (id. at 13-14 citing Petition of Sprint

Communications Company. L.P./Bell Atlantic-New York, Case 99-C-1389. at 15 (January 12,

2000).

3. Analvsis and Findings

The resolution of this issue requires a finding on two sub-issues. First, we must determine a
threshold for the transfer of CPN information. While Sprint states that it 1s willing to accept a 90
percent minimum for the transfer of CPN. Verizon proposes a minimum level of 95 percent. However,
i other Deparment proceedings. Verizon stated that interconnection agreements generally require
CLECs to provide ongmating call CPN on 90 percent of their calls. and the Deparmtent found such a

threshold was reasonable. See Venizon Tariif No. 17 Order, D.T.E. 98-57-Phase 11T (September 29,

2000) at 179. Verizon has given no reason for the Department to impose & more stringent requirement



on the transfer of CPN. Accordingly, the Department finds that a 90 percent threshold for the
fransrmission of CPN is reasonable. and we accept Sprint’s proposal that cach party shall be required
to provide CPN for at least 90 percent of the calls onginating on its network.

The second CPN issue which must be addressed 1s whether or not the carriers should be
allowed to “true up” invoices when local calls are billed at access rates due to one party’s failure to
transmit CPN mformation. The Department recognizes Sprint’s concemn that there may be rare
occasions where CPN 1s not transferred between cammiers due to technical failures that are
unattrbutable to either camer’s actions. Given the unlikelihood of these events, the Department finds
that requiring either carrier to perform a manual review of altemate calling records when the other
carrier fails to meet its CPN requirements is unduly burdensome. Therefore, the Department denies
Sprint’s proposal to allow for “true up™ reconciliation of invoices when a carner’s CPN transmission
falls below the 90 percent threshold. If either carrier fails to transmut CPN on less than 90 percent of its
originating calls, the other carmer has the right to bill calls without CPN at the interstate switched
exchange access rate.

C. Local Calls Over Access Trunks (Arbitration Issue No. 17).

I Introduction
This issue concerns Sprint’s abilitv to combine local and toll traffic over access trunk facilities.‘
Moreover. if the access trunk facilimes can be used for combined maftic. the Department must
determine whether local calls carried over access facilities wall be subiect to reciprocal compensation or

interexchange access rates.



2. Positions of the Parties

a. Sprint

Sprint contends that, although 1t is technically feasible to combine local, intraLATA toll, and
interLATA toll traffic on existing access trunk facilines between Sprint’s end office and Verizon's
tandem of’ficcs, Verizon proposes to limit Sprint’s use of access trunk facilities to long distance traffic
(Exh. Sprint-2, at 4; Sprint Brief at 32). Sprint contends that by sending local calls over otherwise
underutilized trunks, Sprint would have lower operating costs, which, in turn, would benefit
Massachusetts consumers through lower prices (Exh. Sprint-2, at 4). To alleviate Verizon’s concems
of misreported billing information, Sprint states that proper billing of access and reciprocal
compensation charges can be accomplished by call recording (e.g.. detailed information on the number
called, number billed. etc.), the use of Percent Interstate Usage (“‘PIU™) and Percent Local Usage
(“PLU") factors.* or post-billing adjustments (Sprint Reply Brief at 22).

Further, Sprint contends that it should be allowed to pay reciprocal compensation charges
when it transports local calls, rather than the higher interexchange access rates normally applied to toll
traffic carried on access trunk facilities (Sprint Brief at 32-33). Sprint argues that transporting local
calls on access trunks at reciprocal compensation rates is necessary for its business development plans,
w hich include utldizing existing long distance equipment and circuits to provide local calling (Spnint Reply

Briet'at 24-25). Specifically. Sprint states that it intends to offer customers the ability to “dial-around

The PIU factor is the carrier’s esimate of the amount of interstate wraffic cammed on a given
service. Similarly, the PLU factor is the camer’s esumate of the amount of local exchange
wraffic carried on a given service (Sprint Reply Brief at 22; Exh. Sprint-2. at 3).



Verizon local service and select Sprint to switch and route theuwr local calls on a call-by-call basis via a
specified dialing pattern™ (id. at 23). Sprint contends that Verizon’s proposal acts “'to avoid allowing
thus local service [by] unilaterally classify{ing} these local calls as interexchange service calls™ (id. at 25).
Sprint argues that subjecting its customers to paying higher access rates for what are, effectively, local
calls. would prevent Sprint from offering dial-around local service to its customers (id.). Sprint
proposes that it should be responsible for paying only reciprocal compensation charges when it handles
thesc local calls through its dial-around mechanism (1d.).
b. Venzon

Verizon argues that it has made no attempts to limit Sprint’s ability to combine local. intraLATA
toll, and interLATA toll traffic over its access trunk facilities (Verizon Reply Brnef at 12; Venzon Final
Posttion at 12). Venzon contends that this issue is limited only to whether reciprocal compensation
applies when Sprint routes certain Jocal calls through its access trunks and long distance switches (1d.).
Verizon further states that this dispute affects only calls placed between two Verizon customers in the
same local calling area that are transported over Sprint’s access facilities via a dial-around mechanism
(Venzon Briefat 14). This dispute does not affect calls placed between a Sprint customer and a
Vernizon customer located in the same local calling area (1d.).

Verizon contends that Sprint’s proposal to pay reciprocal compensation charges rather than
access charges for calls between two Venzon customers in the same local calling area in which the
originating caller uses a dial-around mechanism to access Sprint’s facilities does not comiply with the

existing rules governing reciprocal compensanon (Verizon Final Posinon at 15). Verizon notes that



reciprocal compensation rules allow only for the “recovery by each camier of the costs associated with
the transport and termnation on each carrier’s network factlities of calls that onginate on the network
facilities of the other carrier.”®  Accordingly, Venizon argues that Sprint is not entitled to pay reciprocal
compensation for the type of calls described above “because the call both originated and terminated on
\"crizon‘s‘network" (1d.). Rather, Verizon contends that, for such calls, Sprint should be required to
pay the applicable access charges (1d.).

3. Analvsts and Findings

First, the Department finds no basis for Sprint’s contention that Verizon refuses to allow Sprint
to combine local/intral ATA and interl. ATA traffic on the same trunk faciliies. Verizon has stated
affirmatively that it “has not proposed restrictions on the type of traffic that Sprint can place on specific
trunk groups” (Verizon Brief at 14). and that “CLECs may combine interLATA toll traffic. intraLATA
1oil traffic, and local traffic on a single trunk group™ (Exh Sprint IR 3-5). Therefore, the Department
finds it unnecessary to rule on whether Sprint should be able to combine local and toll traffic over its
existing trunk groups.

Next, we address the 1ssue of whether reciprocal compensation rates should apply when Sprint
routes local calls through its long distance facilities. This 1ssue affects a small percentage of calls,

spectfically those calls in which a Verizon customer uses a Sprint dial-around option to place a call to

Verizon Final Position at 13. ¢iing In the Matter of Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, First Report and Order, FCC 96-325, at
1034 (Verizon emphasis omitted).




another Verizon customer in the same local calling arca.® The question, therefore, 1s whether Sprint
should pay reciprocal compensation or exchange access rates when Verizon terminates such calls. The
FCC has stated that

reciprocal compensation for transport and ternunation of calls 1s intended for a situation

in which in which two carmiers collaborate to complete a call. In this case, the local

caller pays charges to the onginating cammier, and the onginating carrier must

compensate the terminating carrier for completing the call.’
It is clear that the situation addressed in thus dispute does not fall within the limits of reciprocal
compensation as defined by the FCC. Because Sprint 1s not the onginating carrier for calls between
two Verizon customers who use a Spnint dial-around mechamism, the Department finds that Sprint is
not entitled to pay reciprocal compensation rates. Therefore, the Department agrees with Venzon that
Sprint is required to pay applicab]é access rates when it handles such calls through dial-around
methods.

D. Loop Query Information (Arbitration Issues Nos. 11, 12, and 18)

1. Introduction

The issue is limited to this scenario because any call placed between a Verizon customer and a
Sprint customer in the same local calling area (except ISP-bound traffic) would be subject
automatically to reciprocal compensation regardless of the facilities over which the call is
carried (In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996. First Report and Order. FCC 96-325, at § 1034). Further.
calls between two Sprint customers in the same Jocal calling area over Spnint’s network
facilities would not be subject to reciprocal compensation (or any type of inter-carrier
compensation). Id.

in the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, First Report and Order, FCC 96-325, at § 1034.




The Parties have resolved most issues related to loop query information. The one remammg
issue in dispute pertains to digital loop concentrators (“DLC™), which are ficld-located terminals that
concentrate subscriber loops onto a high speed connection to the central office. Sprint proposes

contract language that would require Verizon to provide Sprint with parity access to all DLC

information.
2. Positions of the Parties
a. Spnnt

Sprint contends that it must collocate inside of or adjacent to Venzon's DLC terminals in order
to provide high speed xDSL services (Exh. Sprint-2 at 22). Sprint argues that, because most DLCs
are not technically capable of carrying high speed xDSL services, it must have detailed information on
Venzon's DLCs before it can justify the cost of collocation (id.). Sprint seeks access to detailed
information on DLCs, including the technical parameters of the DLC, the techmical parameters of the
piant, and the potential number of customers that could be offered xDSL services {Spnnt Reply Brief at

15). Sprint contends that the UNE Remand Order® requires incumbent LECs to provide requesting

carriers with information contained in its own databases and internal records, including information on

DLCs (Sprint Brief at 26).

Implementation of the [ ocal Compettion Provisions of the Telecommunications Act of 1996,
CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed
Rulemaking, FCC 99-238 (rel. November 5, 1999).




b. Verizon

Verizon argues that the UNE Remand Order does not require Verizon to provide “unfettered”

access to all information it may possess concemning digital loop camer facihties (Verizon Bnef at 16).

Verizon contends that the UNE Remand Order 1s concemed with loop qualification information, not

information on digital loop carrier facilities, and that Venizon has already agreed to provide Sprint with
all of the information needed to use its loops (id. at 16-17). In addition, Venzon argues that Sprint’s
request for “any and all information” is vague, and does not adequately advise Venzon of its obligations
under the interconnection agreement (id. at 19). Verizon asserts that unless Sprint identifies the
information it seeks, Venzon cannot determine whether such information is available, how it might be
provided, or what the cost of providing the mformation rmught be (id.). Verizon contends that Sprint
seeks access to DLC information for market analysis. and that the Act does not require Verizon to
provide information for that purpose (id.).

3. Analvsis and Findings

The Department notes that the 1ssue of panty access to DLC information was not raised by
Sprint in its Petition or at the technical session, but was raised for the first time on September 8, 2000,
in the testimony of Michael J. Nelson. As a result. the record on this 1ssue 1s not well developed.
Although Sprint argues that it has provided Verizon with a detailed iist of the informauon sought (Sprint
Reply Brief at 17), Sprint has not provided this list to the Department. Therefore. the Department is

forced to decide this issue based on a limited record.



Verizon is not currently required to maintain detailed information on DLCs (L.e., the technical
parameters of the DLC, the technical parameters of the plant, and the potential number of customers) in
erther the mechanical, manual, or engineenng loop query databases. See Tanff No. 17, D.T.E. 98-57-
Phasc 1 (September 29, 2000). Sprint states that 1t requires this information in order to *...evaluate

the feasibility of entering new markets within Verizon’s termtory” (Sprint Brief at 25). Sprint’s own

witness concedes that the UNE Remand Order *...did not contemplate the importance of the DLC in

providing advanced telecommunications services ... (Exh. Sprint-2 at 23). The UNE Remand Order

states in relevant part:

“*...the incumbent LEC must provide to requesting carriers the following: (1} the
composttion of the loop matenal, including, but not limited to, fiber optics, copper: (2)
the existence, location, and type of any electronic or other equipment on the loop,
including but not limited to, digital loop carrier or other remaote concentration
devices, feeder/distribution interfaces, bnidge taps. load coils. pair-gain devices,
distnibuters in the same or adjacent binder groups ..."” (Emphasis added)

UNE Remand Order at € 427.

While the FCC explicitly contemplated that CLECs would require some information about
DLCs and other remote concentration devices, the FCC appears to have limited access to information
concermung the *...existence, location, and type” of remote concentration devices. The Department
finds that the information sought by Sprint goes beyond what 1s required by the UNE Remand Order.
Accordingly, the Department will not require \'enzon to provide Sprint with additional information.
Therefore. the Department directs the parties to stnke Sprint’s proposed language concerning parity

access to DLC information from the interconnection agreement.

L. Interconnection Rates for Access to Sprint’s Facilities (Arbitration Issue No. 6)



1. Introduction
This issue concerns the rates that Venzon must pay Sprint to interconnect with Sprint’s
facilities. The parties’ positions on this 1ssue focus on whether: (1) the rates proposed by Sprint arc
reasonable: (2) the rates should be capped at the level that Verizon charges for the same sen ices; and

(3) Sprint should be permitted to unilaterally change the rates during the term of the interconnection

agreement.
2. Positions of the Parties
a. Sprint

Sprint argues that the rates proposed in the interconnection agreement are presumed to be
competitive because, CLECs, unliJ.\'e Verizon, have no market power (Sprnint Brief'at 7). In response
to Venzon's statements that Sprint’s rates are too high, and should be subject 1o a rate cap. Sprint is
adamant that imposing such a cap would be anti-competitive (Sprint Brief at 8; Sprint Reply Brief at 2-
3). Sprint contends that 1f its rates were capped at the level that Verizon is allowed to charge for similar
services, the entire industry would be tied to Verizon's rates, and Sprint would likely be unable to
compete in the marketplace (Sprint Reply Brief at 8; Exh. Sprint-2 at 6).

Moreover, Sprint contends that there 1s no basis on which the Department can impose
Verizon’s rates on Sprint (Sprint Reply Bricfat 8). Specifically. Sprint argues that there have been no
cost studies submutted for the Department to review and determune whether Sprint’s rates are

reasonable (1d.).



Finally, Sprint argues that it should be permitted to revise the rates contamed in the
interconnection agreement through Department-approved tanff changes (Sprint Reply Brief at 4).
Sprint contends that Verizon can change the rates contained m the interconnection agreement provided
the changes are approved by the Department and that Sprint should have the ability to change rates
contained in the interconnection agreement (id.).

b. Venizon

Verizon argues that the rates to purchase or collocate facilities” that Sprint proposes to include
in the agreement are unreasonable (Verizon Brief at 2). Moreover, Venzon argues that no increase in
rates should be permitted during the life of the agreement without advance notice (1d. at 3).

Verizon contends that becguse Sprint’s tariffed rates would supersede the rates set forth in the
interconnection agreement, the Department should either limit, or cap Sprint’s rates to that of Verizon's

for similar senvices, or require Sprint to file the necessary cost justification for its tanff filing (1d. at 4).

Sprint’s proposed rates include a monthly recurring charge (“MRC™) of $1500 per bay of
collocation real estate; an MRC of $275 per facility for DS-1; and an MRC of $450 per facility
for DS-3 (Petition, Exh. 1, Schedule 1.3).



3. Analysis and Findings

a. Proposed Rates

The Department rejects Sprint’s assertion that CLEC interconnection rates are presumptively
reasonable and competitive because CLECs lack market power. Contrary to Sprint’s belief, the Act
has given CLECs significant leverage because ILECs are required to interconnect with any CLECs that

request interconnection (Telecommunciations Act of 19906,

8 251(c)2)). Therefore, the Department affords no presumption of reasonableness to Sprint's
proposed interconnection rates.'°

Under the Act and state telecommunications statutes, the Department is required to determine
the reasonableness of CLEC interconnection rates as well as the reasonableness of ILEC
interconnection rates. 47 U.S.C. §§ 251(a)(1); 252 (d)(1): G.L. ¢. 159.§§ 12, 14, and 17. Each
carricr's rates must either be agreed-to through negotiation. or be cost-justified. 1d.; 47 U.S.C. §
232{a)(1). Hence, to avoid a protracted investigation of their costs, most CLECs simply use the
Verizon's rates as a proxy (See e.g., Interconnection Agreement between WorldCom and Verizon,
Attachment IV, §2.4.4). However, where a CLEC fails to negotiate a rate with Verizon and refuses to
use Venizon's rates as a proxy, the Department notes that the CLEC must submit supporting

documentation for its rates. See D.P.U. 94-185. at 50 (1996) (Department held that CLECs that

In contrast, the Department has found CLECs’ retail rates to be presumpuvely reasonable and
competitive, because of the lack of CLEC market power. D.P.U. 94-185, at 49 (1996),



intend to charge higher termination rates than NYNEX must file cost support to demonstrate the
reasonableness of those rates).

The Department also rejects Sprint’s argument that the proposed rates should be allowed
because Verizon has the opportunity to challenge Sprint’s rates through a separate tariff complant
proceeding‘. Sprint does not currently have an interconnection tanff on file with the Department.
Instead. the reasonableness of Sprint’s interconnection rates was raised 1n this arbitration and should
therefore be resolved in this proceeding. Accordingly, unless Sprint either uses Verizon's rates as a
proxy or negotiates with Verizon for other rates, the Department finds that 1t is necessary to investigate
Sprint’s proposed interconnection rates, and directs Sprint to file the cost information on which its rates
are based within 20 days of this Or.der. In the meantime, the parties shall include a placeholder in their
agreement requiring Sprint to use the same rate as Verizon for any disputed rate, until the Department
concludes the investigation of Sprint’s cost support.

2. Finalinv of Proposed Rates

Sprint argues that it should be permitted to alter its interconnection rates during the term of the
agreement. However, the Department has previously sustained the finality of interconnection
agreements. See Tariff No. 17, D.T.E. 98-57, at 18-19 (March 24, 2000). In that Order, the
Department stated that competition cannot flourish in a climate where camers (CLECs and ILECs
alike) are unable to retain the benefits of their bargains. Id Just as the Department found m D.T.E. 98-

57 that CLECs should never have to worry that Venizon would eviscerate their contacts with a tanff



filing, so should Verizon not be concerned that CLECs will unilaterally change terms contained 1n an
interconnection agreement.

The Department finds that while the parties remain free to renegotiate the terms of their
Interconnection agreements at any time. they are not permitted to unilaterally change the terms of an
agreement while that agreement 1s in effect.

F. Resale of Vertical Features

I Introduction
This issue concerns whether Sprint may purchase vertical features '' from Verizon at the

wholesale avoided-cost discount.

2. Posttions of the Parties
a. Sprint

Sprint contends that 1t is prevented from receiving the wholesale discount rate offered by
Venizon for vertical features because Verizon restricts the availability of the discount to those services
purchased in conjunction with Verizon’s basic Jocal service (Sprint Reply Brief at 5). Spnnt argues
that, to the extent Verizon does not allow Sprint to purchase or resell vertical features without the local
loop. Sprint cannot provide a competitive offering (Sprint Brief at 13). Instead. Sprint argues that

Verizon should be required to offer these services on a stand-alone basis as Verizon does with its

V'ertical features. also referred to as “*Customn Calling Services™ by Verizon. are services that
include, among other things, call waiting, cail forwarding and three way calling. See DTE MA
No 10, Part A. Section 9, Page 28.



Enhanced Service Providers (“ESPs™)'"~ (id. 13). According to Sprint, § 251(c)(4) of the Act requires
Verizon to make vertical features available to Sprint'at wholeszle prices without imposing unreasonable
or discniminatory conditions or limutations (id. at 14). Morcover, states Sprint, the FCC’s First Report
and Order found that resale restrictions are presumptively unreasonable given the ILEC’s ability to
1mpose resale restrictions and limitations to preserve their market position (1d ). Sprint contends that
Verizon's bundling provision of local dial tone service with the sale of vertical features, represents a
clear attempt by Verizon to preserve its market position in Massachusetts (1d.).

Sprint argues that there is no reason that the dial tone and vertical features must be provided by
the same carrier, especially since these services are sold, priced, and billed separately (id. at 18). In
support of its argumnent, Sprint contends that there is precedent to allow for the purchase of vertical
features on a stand-alone basis at the wholesale discount (Sprint Reply Brief at 12). Specifically, Sprint
stated that. in a recent decision, the California Public Service Commission required Pacific Bell to
provide Sprint with the option to purchase vertical features at the wholesale discount (Sprint Reply
Brnef at 12, citing Application 00-05-053, Opinion, October 5, 2000 (California Opinion)).
Furthermore. Sprint indicates that other ILECs allow Sprint to purchase unbundled vertical features on

a stand-alone basis. at the wholesale discount (Sprint Reply Bref at 13).

- An Enhanced Service Provider is a Venizon subscriber whose telecommunications service
application involves computer processing that acts on format. code or protocol. provides
additional, different or restructured information, or offers end-user interaction with the stored
information. DTE MA No. 10, Part A, Section 9, Page 28.



To determine the amount that Sprint should pay Verizon for vertical features, Sprint requests
that the Department require Verizon to provide an avoided costs study that would indicate the costs
incurred by Venzon to offer vertical features (Sprint Brief at 24). In the inteim. Spnint requests that the
Department require Verizon to apply the loop discount approved by the Department in Verizon's
Tariff No. 14, the Company’s resale tariff (id.).

b. Verizon

Verizon argues that its resale tariff provides that vertical services are sold to the Company’s
end users only in conjunction with the purchase of basic dial tone line service and not on a stand-alone
basis (Verizon Brief'at 5). The Company indicates that although ESPs may purchase Call Forwarding
Busy Line/Don’t Answer in order to resell those services to an end user in connection with a service
such as voice messaging, Verizon does not offer the feature on a stand-alone basis (id. at 6).
Accordingly, Verizon states that, similar to ESPs, Sprint is not entitled to the wholesale discount for the
purchase of vertical features (Venizon Reply Brief at 5-6).

Verizon contends that Sprint’s reliance on an arbitrator’s report from a California proceeding is
inappropriate (Verizon Brief at 6-7). First, Verizon states that the arbitrator erroneously concluded that
Pacific Bell sold vertical features on a stand-alone basts. at retail (id.). According to Verizon, such
sales are not at retail rates, and therefore do not tngger the requirement under the Act that the
Company provide telecommunications services at wholesale rates for services that that the Company

provides at retail to subscrbers (id. at 7). Moreover. Venzon claims that the submission of an avoided



cost study for the Department’s review 1s unnecessary because the Company would continue to incur

the costs to market and provide the services to retail customers (id.).



3. Analysis and Findings

Verizon is required under the Act to resell its retail telecommunications services to CLECs at
the wholesale discount. 47 U.S.C. § 251(c)(4)(A). Vernzon does provide Custom Calling Features on
a stand-alone basis to its retail customers, but such services are offered only in conjunction with its
basic exchénge service. See D.T.E. MA No. 10. The Department notes that, based on the information
provided to us by the Parties on this issue, Venzon's refusal to offer vertical features on a stand-alone

basis to Sprint at the wholesale discount does not violate the Act or the FCC’s Local Competition

rules. Therefore, we find that Verizon is not required to offer vertical features at the wholesale discount
rate, on a stand-alone basis.
V. ORDER

After due consideration, it is

ORDERED: That the issues under consideration in this Order be determined as set forth in this
Order: and 1t 15

FURTHER ORDERED: That the parties incorporate these determinations into a final

agreement. setting forth both the negotiated and arbitrated terms and conditions. to be filed



with the Department pursuant to Section 252(e)(1) of the Act, within 21 days of the date herein.

By Order of the Department,

James Connelly, Chairman

W. Robert Keating, Commissioner

Paul B. Vasington, Commissioner

Eugene J. Sullivan, Jr., Commissioner

Deirdre K. Manning, Commissioner
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In November 1996, pursuant to the Telecommunications
Act of 1996 (the Act), the Commission resolved various
interceonnection disputes presented to 1t by AT&T Communications
of New York, Inc. and New York Telephone Company (currently
doing business as Verizon New York Inc.)' More recently, AT&T
and Verizon attempted to negotiate a new interconnection
agreement, but they were not entirely successful.

) Consequently, on January 12, 2001, AT&T and two
affiliates petitioned to arbitrate their current disputes with
Verizon.? O©On February 13, 2001, Verizon answered AT&T’s petition
and confirmed that many issues remained unresolved among the
carriers.

The presiding officer assigned to this case conducted
arbitration ceonferences on February 21 and 22, March 13,
Apral 30, and May 3, 2001. Over this period, the parties
continued to negotiate, and they managed to narrow their
disputes. However, several interconnection issues remained in
dispute, and the parties addressed them in briefs.’ Our

resolution of the contested issues is presented below.

Cases 96-C-0723 and 96-C-0724, AT&T Communications of New
York, Inc. and New York Telephone Company - Interconnection,
Opinion No. 96-31 (issued November 29, 1986); Order Denying
Petition For Rehearing {issued February 14, 1987).

“ In addition to AT&T, these proceedings involve TCG New York
Inc. and ACC Telecom Corp. All three companies are referred
to as "AT&T". AT&T's arbitration petition was filed 135 days
subseguent to its reguest to Verizon for negotiations
pursuant to §252 of the Act. While this case was being
arbitrated, AT&T and Verizon agreed to extend the time period
for a Commission decision pursuant to §252(4) (C) so as :to
provide themselves more time to conduct negotiations.

On April 18 and 27, 2001, the companies briefed an initial
set of eight issues. The remainder was addressed in
subsequent briefs submitted on May 25 and June 6, 2001.



Verizon Tariffs

During the first agreement, AT&T became distressed by
the operation of Verizon's intrastate tariffs. In an instance
involving a $19.56 per amp charge for the collocation power
carriers use, Verizon attempted to apply the charge on a per
feed basis to AT&T’'s detriment. AT&T filed a complaint which
led to Verizon agreeing to amend the tariff to comport with
AT&T's and Staff's view of the application of the charge.

In a second instance, also pertaining to collocation
power rates, Verizon’s tariff included a dispute resolution
process AT&T considered to be inferior to the commercial
arbitration and alternative dispute resolution provisions
discussed below.

In another instance, involving the purchase and use of
T1.5 circuits for local traffic usage, AT&T complained about
Verizon's application of its tariff in an anti-competitive
manner to restrict competitors’ use of such circuits.®

Finally, AT&T complained about Verizon tariff
provisions covering building risers. According to AT&T, Verizon
unduly restricted its access to such risers and imposed
excessive time and material charges that cost it a contract.

For these and other reasons, AT&T wants an all-
inclusive agreement that contains no references to Verizon’s
tariff and does not rely on tariff provisions for any
significant purpose. Further, should there be any tariff
changes during the term of the new agreement, AT&T believes they
should not alter its agreement with Verizon.

According to AT&T, Verizon should not be able to use
its tariff to frustrate the Act’s objective that carriers engage

in good faith negotiations and enter into commercial agreements.

" AT&T complained specifically about Verizon’s efforts to

require CLECs to measure the actual amount of the local
traffic carried on a T1.5 circuit and to impose restrictions
on the commingling cof special access circuits and local

service circuits. It also complained about Verizeon's
provision of coverly expensive maintenance and repair
services.

-2-



the results of the parties’ mutual negotiations, and because
they are within Verizon’'s control. According to AT&T, the
tariff provisions place an improper burden on it to justify any
departures. The company also complains that it does not have
the resources necessary to be i1mmersed in the tariff process.
Instead, it prefers the facility and definiteness of a self-
contained and self-executling agreement.

) According to Verizon, there are valid reasons for
applying its Tariff Nos. 8 and 916 to AT&T.° It maintains that
the tariffs provide equal treatment for all carriers, they
comply with all applicable laws, and they were derived from
extensive regulatory scrutiny. Verizon considers them superior
to any contract provisions the parties could produce here.

Verizon contends that its tariffs provide it no
advantage over any other carrier due to the public review
process and the Commission requirements that have been imposed
on it. It also denies that the tariffs are one-sided, given the
airing of public and:regulatory concerns in advance of their
adoption. Verizon points out that AT&T has commented on various
tariffs it has filed and has sought amendments in various
instances. Verizon also observes that it provides AT&T notice
of 211 its tariff amendments and claims that no ambush 1s
possible. According to Verizon, the inputs provided by the
public, other carriers, and regulators simply do not permit it
to have unilateral control cf the tariff process.

This issue concerns the essential relationship between
Verizon's tariff and the new interconnection agreement to be
executed with AT&T. This matter permeates many of the points in
dispute between the parties, and it appears to have negatively
influenced the course of this proceeding. Rather than Iind
acceptable means to resolve their issues, the parties’
negotiations languished, and they remained pclar:ized on matters

“hat should not have defied a consensual resolve.

W

Tariff No. 8 contains Verizon’s collocation terms and rates
for competitive carriers. Tariff No. 916 provides terms and
rates for unbundled network elements (UNEs).
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tariff process, its arguments are not persuasive. We find that
the tariff approach is entirely suitable for implementing many
of the interconnection and access requirements Verizon should
bear under the Act. Not only does the tariff process promote
comparable interconnections for competitive carriers and
unbundled access on similar terms, the Commission previously
approved this approach to assist parties and reduce the matters
they . must truly negotiate or arbitrate on a case-by-case basis.
The tariff process permits ample opportunity for interested
persons to participate and seek changes (or even the rejection)
of proposed tariffs before they become effective. Moreover,
AT&T has made substantial use of this process over the years
despite any assertions otherwise.

We also note that the examples AT&T cites to
demonstrate the harm it suffered from the tariff process are all
instances that were ultimately resolved in AT&T's favor.
Moreover, in numerous instances, AT&T states that it would
include provisions in the new agreement as they are currently
found in the existing tariffs. However, upon review, it appears
that AT&T seeks to change the existing tariff provisions in
material ways, notwithstanding that many of those provisions
were filed in compliance with Commission orders iscsued after
extensive proceedings. AT&T's proposals, in effect, seek :to
revisit and revise Commission-approved tariffs.

We are persuaded on the record presented that as a
general matter the tariff provisions provide a reasonable basis
for establishing a commercial relationship. Conseguently, we
will not adopt AT&T's proposal. Instead, we will conform the new
agreement to Verizon's tariff where it is possible to do so. 1In
Jeneral, we are requiring that the pertinent provisions of

Verizon’s tariff be incorporated by reference into the new



contexts in which the parties have raised it.°

Tariff Amendments and Updated Bocuments

Not only does Verizon want the new agreement to rely
on its tariffs, it believes the agreement should be subject to
tariff changes as implemented. Therefore, it proposes that the
references to tariffs (and other documents) refer to them as
amended from time to time. It claims this flexibility will help
to keep the new agreement current with competitive changes and
growth in the telecommunications market.

AT&T is opposed to the agreement changing when
Verizon’s tariffs are altered. It contends that this practice
would destabilize the parties’ rights and deprive them of the
bargains they reached. AT&T fears Verizon will implement self-
serving and parochial tariff revisions, and it will not disclose
their purposes nor identify their effects on carriers. It
insists Verizon cannot be relied upon to provide adeguate notice

"of detrimental tariff revisions, and it claims not to have the
resources necessary to scrutinize the tariff changes.

The Commission finds it is better to allow the new
agreement between AT&T and Verizon to absorb tariff amendments
and changes that are intended to implement substantial
telecommuniatiocns policy initiatives than to freeze 1t at its
inception. There are several significant collaborative
proceedings pending, and federal developments emerging, that
will make alterations for the benefit of competitors and
consumers. On the other hand, it is just as likely that the
Commissicn, acting in the public interest, may decide issues
contrary to AT&T's liking. Thus, it 1is not desirable to
forestall or preclude the applicability of tariff amendments as

LT&T’s proposal would do.

This is not to say that CLECs are prohibited from negctiating
terms, conditions and rates that are different from Verizon's
tariff where circumstances may reguire a divergence (i.e.,
where the tariff does not address the unique needs of a given
CLECY} .



be instances in which a tariff filing's generic resoclution
represents a significant change or does not adequately address
specific provisions in intercomnection agreements. Therefore,
during the tariff review process, for good cause shown, the
Commission reserves the right to treat a tariff filing, or
discrete portions thereof, as being subject to the change of law
provision of the new agreement, allowing the parties to

negotiate appropriate terms for the interconnection agreement.

Pending Proceedings

Verizon proposes that the new agreement contain
references to pending Commission proceedings to permit them to
run their course. Rather than prematurely decide any such
matters here and now, Verizon would apply the results of the
proceedings to AT&T and itself when they become known. Verizon
states this approach was used in the first agreement, and AT&T
has agreed to it in other states. It knows of no reason why it
should noct continue Lo apply here as well. Its use could avoid
discrimination among c¢arriers, save time from examining the same
matters twice, and avoid the confusion that any differing
results may engender.

AT&T responds specifically to Verizon’'s proposal as it
pertains to digital subscriber line (DSL) issues. It prefers
that the new agreement govern all matters, and that no items be
left open for future resclution.

The Commission intends to proceed with the various
collaborative and other pending proceedings that are certain to
produce results for Verizon, AT&T and other carriers. The new
agreement shall not preclude, nor forestall, any such results
from being implemented at the time the Commission renders its
decisions, or when it adopts the results and cerms achieved in
anv such proceeding. The parties are on nctice that Commission
resolution of the arbitration issues presented to it here does
not preclude it from otherwise exercising its regulatory

atthoraty.



Verizon and AT&T recognize that legal requirements may
change during the term of the new agreement. According to AT&T,
the parties' respective provisions differ in four significant

ways:

1. The parties will attempt to negotiate new terms
when changes in law occur. AT&T would provide 30
days for the negotiations; Verizon has proposed 60
days.

2. Verizon and AT&T recognize that judicial and
regulatory decisions may reduce or eliminate
Verizon's obligaticns. AT&T urges Verizon not to
unilaterally relieve itself of any cbligation to
furnish services, facilities, or arrangements in
questionable circumstances.

3. When a change of law triggers regulatory action,
AT&T proposes that the status quo prevail until a
commercial arbitrator resolves any disputes. AT&T
also urges that Verizon's position not enjoy any
presumptive validity while a dispute is pending.

4. AT&T believes that tariff revisions made
subsequent to the new agreement should not change
the agreement or trigger any further negotiations.
According to it, a tariff amendment should not be
considered a change of law.

Overall, Verizon observes that AT&T has accepted the

Verizon proposal elsewhere.’ 1In response, AT&T insists that its
experience in New York warrants the use of different provisions.
in greater detail, Verizon insists that it should not be limited
to a commercial arbitrator’s decision, nor should the status guo
operate after any significant regulatory decision 1s rendered.
It also believes more time is needed for negotiations than does
AT&T, and that tariffs should not be excluded from the change in
law provisions. Verizon denies that it can unilaterally 1impose
its view on AT&T, and it observes that legal changes are usually

made explicit and are self-implementing.

’  In Pennsylvania, Virginia, New Jersey, Maryland, Delaware and

the District of Columbia.
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parties’ proposals is appropriate. Thus, Verizon’s §27.4 is
adopted subject to two modifications. Further negotiations
shall occur within the thirty days proposed by AT&T before the
parties may pursue other appropriate remedies. Also, we adopt
AT&T’'s proposal permitting the parties to seek other available
remedies without walting thirty days when active negotiations
have ceased for a continuous, 15-day period. The parties may
extend this time period 1f they mutually agree to do so.

AT&T's §7.4 is also adopted for the agreement. It
provides suitable procedures for continuing services when
further negotiations and disputes occur. The interconnection
agreement provisions shall continue to operate unless the FCC,
the Commission, or a court of competent jurisdiction mandates a
differing obligation. We also clarify that the Commission may
treat significant judicial or FCC developments as being subject
to the change of law provision, notwithstanding that tariff
amendments might flow from such decisions. In other words, the
Commission will retain authority to prevent certain tariff
changes from flowing through to the AT&T interconnection

agreement, absent compliance with the change of law provision.

Commercial Arbitration and
Alternative Dispute Resolution

The 1897 agreement encouraged the parties to use
commercial arbitration and alternative dispute resolution
(CARDR) procedures which, to date, have only been used twice.
AT&T is satisfied with the results achieved in both instances,
and it supports comparable provisions for the new agreement.

Verizon is dissatisfied with the CAADR procedures and
wants them omitted from the new agreement. It rejects the 1937
agreement’s provisions as a precedent fcr this case. It claims
that the dynamic forces at work in tne telecommunications
industry require a fresh examinat:on fcr this generation of
interconnection agreements and that CAZADR procedures should not
be imposed on unwilling parties. It considers any such mandate

to be an infringement of the company's right to use the State'’s
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to obtain its legal redress from either the Commission or the
FCC and, if necessary, the courts.

Verizon considers AT&T's CAADR proposal to be
ambiguous, unrealistic, and burdensome. For example, the
company states that AT&T's proposed remedies are unclear and
that an inter-company review board requires more than two days
to operate properly. It faults AT&T’s proposal for lacking
discovery provisions and objective standards for the use of
expedited procedures. Verizon also claims AT&T's expedited and
routine ADR proposals are inconsistent, and neither of them
provide adequate time for the Commission to review an
arbitrator's award. Verizon opposes the implementation of an
arbitrator's decision pending an appeal, or allowing it to
become final were the Commission not to act. Verizon also seeks
to preserve its right to appeal any arbitrator‘’s award that is
deemed to be a Commission decision. Verizon complains also
about the excessive cost of retaining an arbitrator for the term
of the new agreement.

Alternatively, if the Commission finds that CAADR
should be included in the new agreement, Verizon urges
acceptance of its proposal. Under it, not all disputes are
candidates for CAADR, nor would CAZDR substitute for c-her
procedures. CAADR would be available to complement cther
processes, and its use would not preclude court actions.

AT&T dislikes Verizon's CAADR proposal because it
applies to too few disputes. Many of the categories Verizon
would remove from CAADR, AT&T would retain. And, contrary to
verizon's contention that CAADR cannot be forced on an unwilling
party, AT&T insists that the Commission has ample authority to
reguire parties to use arbitration, subject to our review. AT&T
sees no need to modify the 1997 provisions, ncr does it favor
the selection of a different arbitrator for each dispute. It
sees advantages to keeping an arbitrator on retainer, as has
peen the practice. Finally, AT&T would retain the schedules and
ceadlines that were used in the first agreement. In sum, AT&T

claims all of Verizon’'s objections are trivial and lack merit.
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require CAADR provisions in interconnection agreements
established pursuant to the Act. These procedures are a typical
feature in the interconnection agreements the Commission has
approved in the past, including the existing AT&T/NYNEX. We
find that the considerations stated in the order approving the

first agreement apply with egual force here:

[Aln ADR process makes sense for
disputes arising out of the
interconnection agreement affecting the
obligations and performance of the
parties, and we include one in this
interconnection agreement... This
process is intended to provide for the
expeditious resolution of all disputes
between the parties arising under this
agreement. Dispute resolution under
the procedures provided in this
agreement shall be the exclusive remedy
for all disputes between the parties
arising out of this agreement or its
breach.?®

From our review of the parties’ proposals, we find
that AT&T’'s preference for a single arbitrator under a retainer
is not essential, and that such an approach can produce
unwarranted expenses. The fact that the arbitrator retained for
the first agreement was only used twilce suppcerts this decision.
We are also concerned about such a provision in the agreement
being adopted by other CLECs, as it would be impractical and
costly for Verizom to secure and retain arbitrators potentially
for each CLEC with an interconnection agreement.

On the other hand, the Commission finds Verizon’s
proposals to exclude matters from the arbitration process and to
set limits on discovery unduly restrictive. Because the company
has not shown a valid basis to exclude the matters identified in
its §28.11.1, such exclusions are not acceptable. Accordingly,

[l

LT&T's proposal to include the existing preovisions in the new

Cases 96-C-0723 and 96-C-0724, supra Opinion No. 96-31, mimeo
p. 62.
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clarifications discussed here.
To eliminate any claim that the first agreement’s
provisions are ambiguous or uncertain in their application, the

following clarifications are provided:

e The dispute resolution process 1is the
exclusive remedy for the parties.
However, in the event that a state or
federal agency should address some or
all of the issues decided as a result
of the CAADR process, the agency
decision will take precedence.

e If an agency determination does not
cover all the issues raised in the
CAADR process, arbitrated
determinations shall survive to the
extent they can be reconciled with
the agency decisiocn.

e The Commission will have 15 days in a
regular ADR, and 7 days in an
expedited ADR, to determine whether
or not it will review an arbitrator’s
decision, and if so, when it will
issue a decision. The arbitrator’s
decision becomes a final and binding
Commission order, if the Commission
decides to take no action in the
requisite period.

e Either party may appeal a final and
binding Commission decision, and if
necessary, either party may reguest a
stay of the effect of the order.

Thus, the provisions in the first agreement shall
continue, except, as discussed above, the single arbitrator
provisions in §17.1 shall be deleted. Should the parties’
negotiations on disputed issues prove to be unsuccessful, they
shall follow the standard rules for selecting an arbitrator set

forth in the Commercial Arbitration Rules of the American

Additionally, to the extent the parties believe there are
other ambiguities in the existing agreement, they may address
them prior to submitting the new interconnection agreement.
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other rules for selecting an arbitrator.

Definitions In The Agreement -

Verizon prefers definitions derived from its tariff.
In support of tariff-based definitions, it claims they represent
the carriers’ collective efforts to provide common meaning to
the language governing their relations. According to Verizon,
their use promotes consistency and non-discrimination.

Verizon claims AT&T's definitions are inadequate,
inconsistent with industry standards, and not readily
ascertainable. It also prefers a single section in the
agreement providing a glossary of terms.'® Verizon also states
that only its definitions encompass the new technology and
current network services. It notes that the following words and
phrases have been particularly contentious: interconnection
point, reciprccal compensation traffic, line sharing, line
splitting, collocation tariff, and bona fide request. As
elsewhere, AT&T opposes the incorporation of any tariff
provisions into the new agreement.

There 1s no disagreement between the parties that the
new interconnection agreement should contain clear definitions
for its most significant terms. The Commission finds that the
most suitable definitions for the new agreement are those
available from Verizon's tariff. 1In the instances that the
tariff does not provide defined terms for the new agreement, the
FCC’s or the Commission’s applicable rules, regulations, or

orders shall define the terms.

GTE/Bell Atlantic Merger Conditions

Verizon proposes to include in the new agreement a
provision governing any conflicts that may emerge between 1its

cerms and the GTE/Bell Atlantic merger conditions adopted by the

*® LT&T appears to have conceded this point in its latest draft
of a new agreement. Nevertheless, the parties continue to
dispute the definitions included in this section of the new
agreement.
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conditions, and it would subject the agreement’s measurement and
billing provisions (among others) to the merger obligations. In
support of its proposal, Verizon points out that AT&T has agreed
to a similar, if not identical, provision in Virginia.

Inasmuch as no particular conflicts have been
identified, this issue may well be academic. In any event, we
find no need to establish a general rule of construction at this

time. Accordingly, Verizon's proposed provision is not adopted.

UNE Performance Standards and Remedies

AT&T proposes to keep the unbundled network element
(UNE) performance standards from the first agreement. Verizon
claims there should be no other performance standards than those
included in the Performance Assurance Plan (PAP)!'' and the New

York Carrier-to-Carrier (C2C) Guidelines,'?

as they are amended
from time to time. In the event metrics and remedies are
incorporated into the new agreement, Verizon recommends that
modifications be made to the standards from the first agreement.

According to AT&T, the 13997 provisions have worked
well, and they are fair. It believes they are still needed to
give Verizon a proper incentive to provide gquality performance.
AT&T faults Verizon for not presenting a counter-propcsal in
negotiations, and it therefore urges the Commission to reject
the proposals in Verizon’s brief.!?

AT&T also claims that Verizon made concessions to
enter the long distance market that should stop its opposition

to the continued use of the 1997 performance standards. AT&T

-* Case 99-C-0949, Bell Atlantic-New York - Performance
Assurance Plan Proceeding, Crder Adopting the Amended
Performance Assurance Plan and Amended Change Control PBlan
{issued November 3, 1989).

* Case 97-C-0139, Telephone Company Service Quality Standards
Proceeding, Order Establishing Permanent Rule (issued
June 30, 18¢9).

AT&T acknowledges that Verizon presented a counter-proposal
during the negotiations, but it claims the company
prematurely withdrew it before AT&T could consider it.
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proceeding:

[Ulntil such time as .the Public Service
Commission determines they are no longer
necessary, where an existing interconnection
agreement with a competitive local exchange
carrier (CLEC) in New York State
incorporates performance standards and
remedies, such performance standards and
remedies will not be unilaterally withdrawn
by [Verizon]. Such standards and remedies
will continue to be offered by [Verizon] in
subsequent negotiations with those CLECs
upon expiration of the existing agreements
and similarly will be negotiated in good
faith with other CLECs who request

negotiation of such terms and conditions. '*

Verizon considers the PAP/C2C Guidelines to be the
better service guality measures, standards, and incentives for
carriers operating in New York, including AT&T. Verizon claims
the 1997 provisions &re outdated, and they did not contemplate
the regulatory framework established by the PAP/C2C Guidelines.
Verizon urges that AT&T receive but one incentive payment and no
double recovery whenever the company's performance falls short
of standard. In response to this, AT&T claims the PAP/C2C
Guidelines are intended to coexist with the 1397 provisions. It
denies that the multiple remedies available to it under the two
sets of standards provide any windfall. AT&T points to
instances where the Commission and the FCC have recognized
cumulative and multi-faceted systems to assure a high gquality
performance.

Were we to re-adept the 1997 provisions, Verizon
insists that they should be modified to exclude cutdated
measurements and unfair penalties. It proposes that all updates
confeorm to the C2C Guidelines, and that the measurements not

included in the C2C Guidelines be deleted. Verizon would also

" Case 97-C-0271, Pre-Filing Statement, dated April 6, 1998,
p. 2.
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financial incentive exists.

In particular, Verizon would modify various average
measures that do not assess well its performance for AT&T,!® and
it would reform the calculation of remedies. Credit
calculaticns would be based only on the number of service

failures,*®

and there would not be disproportionately large
penalty escalations for small increases in failure rates.?’
Overall, Verizon believes the aggregate amount of bill credits
avallable to AT&T should be reduced and precautions should be
adopted to avold erroneous assessments.

In response to Verizon's dissection of the 1997
provisions, AT&T claims no piecemeal attack should be heard that
was not presented first in negotiations. Moreover, AT&T insists
such an approach is contrary to Verizon’s §271 commitments.
Further, AT&T denies that the 1997 provisions are stale;
instead, it asserts that they were custom tailored for its
circumstances, and metrics without financial consequences are
useful for diagnostic purposes.

AT&T states that Verizon has provided no data to
demonstrate that the different mix of services ordered by
Verizon’s retail customers and AT&T's customers caused it to
farl the §3.1.1 and §3.1.2 provisioning metrics. AT&T also
observes that Verizon previously challenged, without success,

the bill credit remedies it is challenging here.

> These include metrics measuring the average intervals offered

for completion of orders, the average intervals in which
orders are actually completed, and the percentage of orders
completed within specified intervals. Verizon states that
the orders cover a wide range of services (within both POTS
and special services) that may differ from those ordered by
Verizon’s retail customers. Thus, the parity comparisons may
be invalid.

In this category, Verizon points to the calculations of
credits for installations, maintenance and ordering.

Verizon notes that a 1% miss results in a 10% credit while a
6% miss results in a 25% credit.
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to extend metrics to resale and interconnection.' According to
it, AT&T's move from the existing contract language relieved
Verizon of any obligation to continue to offer the prevailing
metrics and remedy provisions. Verizon also presents, for the
first time, data and charts purporting to demonstrate the
unfairness of the current methodolecgy used to calculate
penalties.

The Commission finds that the parties have not
attempted to negotiate this matter in earnest, nor have they
presented any other mutual efforts to arrive at a consensus
framework for performance metrics and remedies. Thus, the basic
and direct options before the Commission are either to continue
the terms of the current agreement, as AT&T proposes, or to
exclude metrics and remedies from the new agreement as Verizon
requests. We find that AT&T has made the better case.

The metrics and remedy terms of the first agreement
were in place before Verizon agreed to implement the PAP.
Verizon was clearly aware of its potential financial cobligations
to AT&T (and tens of other competitors) when it consented to the
PAP's additional financial consequences.*® Verizon cannot now
argue against nor can it aveid the cumulative commitments -t
made in the PFS, PZP and the §271 proceeding.

While Verizon is correct that some metrics and
standards duplicate those in the PAP, unlike the PAP’s, the
first agreement’s metrics and remedies provide AT&T various
geographic protections, and they address product disaggregation.
Verizon is also correct that the PAP/C2C performance metrics

have evolved over time, and it might be administratively

* Generally, negotiation discussions, concessions, and offers to

settle are afforded confident:iality protecticn. However, both
Verizon and AT&T, in effect, consented to waiver of
confidentiality with respect to these negotiations. See,

16 NYCRR 3.9(d}.

,.
w

The PAP contemplated three financial prongs for CLEC relief
when receiving poor performance from Verizon. The first two,
Mode of Entry and Critical Measures, are included in the PAP.
The third is in the interconnection agreement.
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Nevertheless, because the parties were unable to do this in
negotiations, the Commission finds that Verizon’s continued
reporting of the first agreemert’s metrics does not present an
undue burden.?°

The other modifications to the metrics, standards, and
calculations of remedies proposed by Verizon lack sufficient
support and cannot be adopted. Verizon did not demonstrate
satisfactorily that the installation intervals for the mix of
products ordered by its retail customers are shorter than the
intexrvals for the products ordered by AT&T’s customers. The
Commissicn finds the data Verizon provided in its briefs (to
show that the remedy calculation methodclogy is unfair) was
presented too late and withcut adequate support for it to be
useful in this proceeding. We agree with AT&T that Verizon
should have presented its positions, and its support, during
negotiations.

Accordingly, the existing performance metrics and
remedies contained in the first agreement shall continue in
effect, except to the extent the parties may mutually agree

otherwise before they are to submit an executed agreement.

Liability Provisions

Verizon has proposed that AT&T implement tariff and
contract provisions to limit Verizon’s potential liability to
BRT&T customers. AT&T objects to Verizon's attempt to influence
the contents of its tariffs and contracts, and it claims
Verizon’s terms are too burdensome to administer. Instead, it
believes Verizon should defend suits brought by third parties by
cress-claiming AT&T in appropriate instances.

Verizon points out that it has no legal relaticnship
tc AT&T's customers but that may not stop them from bringing
Sult against 1t. Verizon is confident that AT&T can easily

include its proposed terms in the company's contracts, and it

““ 1f the parties are able to reach any agreement on this matter,
they may amend the metrics before they submit their final
agreement.
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are subject to the same terms, conditions, and limitations that
apply to Verizon’s customers who purchase the services. Verizon
states that AT&T has accepted its proposal in Virginia and
elsewhere, and these terms apply to the UNEs that CLECs cbtain
from Verizon.?' Verizon insists that standard commercial
practices allow carriers that are not involved in a transaction
to limit their liability.

In another liability-related matter, AT&T proposes to
retain the terms in the first agreement that recognize Verizon's
potential liability for below standard UNE performance and its
potential liability from adverse commercial arbitration rulings.
Verizon's opposition to these provisions comes from its
substantive position on the matters. As discussed above,
Verizon is opposed to the inclusion of UNE performance standards
in the new agreement, and it is opposed to an arbitrator
imposing sanctions on it.

The Commission finds that Verizon's proposal to limit
its liability to AT&T customers is a proper and valid commercial
practice. We are not persuaded that AT&T would incur any
insurmountable difficulties from including these provisions in
its tariff and contracts. Verizon's proposed §24.5 provides
Verizon the same protection AT&T receives from Verizon, since a
comparable provision appears in Verizon‘s tariff for AT&T's
benefit. This provision also benefits ratepayers by avoiding
liabilities that could affect the rates customers pay.?*?
Accordingly, Verizon §24.5 is adopted.

As to AT&T's proposal that §25.5 (exclusions from the
limits of liability) maintain potential liability for UNE

performance standards and the results of commercial arbitration,

“* AT&T points out that the result of its negotiat:ons with
Verizon in Virginia is distinguishable from the contested
mattey presented in New York. AT&T also complains that
Verizon provides no citations or details for the terms
applicable to CLECs.

A

- Lauer v. New York Telephone Co., 231 A.D.2d 126, 12%; 659
N.Y.S.2d 358, 361 (1897).
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contain performance standards and CAADR procedures.
Accordingly, AT&T is correct that these items should be excluded

from the new agreement’s liability limitation provisions.

Advanced Services

AT&T wants the new agreement to contain provisions for
the resale of advanced services. It cbjects to Verizon's
proposal calling for AT&T to cbtain them from its affiliate,
Verizon Advanced Data Inc. (VADI). AT&T insists that the Act
requires ILECs to provide advanced services to CLECs at a
discount, and it points to a recent court decision that has
required an ILEC to provide advanced services to a CLEC. *°

Verizon states that it does not provide advanced
services, because the FCC required it to establish a separate
affiliate for this purpose. It therefore claims that such
services should not be addressed in the new agreement. Verizon
is aware of the D.C. Cirxcuit decision but claims it has no
direct application te it, because Verizon was not a party to the
proceeding.

In any event, in recognition of this decision,
Verizon’s affiliate is prepared to offer DSL services at a
discount pursuant to the FCC’'s rules. Verizon pocints out that
itg affiliate has amended its federal tariff, so eligible
carriers can obtain its offerings at a discount.** Thus, Verizon
states that AT&T has access to advanced services as reguired by
lJaw.?® Furthermore, Verizon points out, if its z£%i
not negotiate with AT&T in good faith, AT&T can seek recourse
from the Commission.

Although VADI appears to be willing to provide

advanced services through resale and has taken sters tec do so,

~* Association of Communicaticns Enterprises v. FCC, 235 F. 2d
€62 (D.C. Cir. 20C1).

A model agreement has been provided to the carriers to
rmplement this provision.

Verizon Reply Brief, p. 35.
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services obligations by passing them on to an affiliate.
Therefore, the Commission finds that AT&T is entitled to a
provision in the new agreement that ensures the availability of
advanced services on a resale basis, whether offered by Verizon
or its affiliate. AT&T's §12.5.10 is not acceptable. The
parties are directed to draft a provision for the new agreement

that is consistent with this determination.

Vertical Services

AT&T has sought vertical services from Verizon (custom
calling, call forwarding, and call waiting, among others) that
i1t wants to resell on a stand-alone basis. It objects to
Verizon’s 1insistence that vertical services be purchased in
conjunction with dial tone service. AT&T claims it is
discriminatory and unduly restrictive for Veraizon to bundle the
vertical features with local dial tone. Pointing to regulatory
decisions in California and Texas, AT&T states that it is
possible for ILECs to offer them separately.

Verizon insists the public interest is not served by
AT&T purchasing stand-alone vertical features at wholesale
rates. It points out that enhanced service providers do not
receive a price discount and, were AT&T to cbtain one, it would
have an unfair competitive advantage in the voice messaging
market .?® Verizon also claims the standard discount in New York
15 excessive for vertical features, because it does not avoid
any costs by providing local dial tone separate from the
vertical features.

Verizon claims the Act does not require ILECs to

o]

rovide any service at wholesale that they do not offer to

'

ail customers, and the Act does not reguire that any retail

et
ervice be disaagregated into discrete services. It

n

oints to a

o)

Verizon admits that enhanced service providers can purchase
cr.e vertical feature (call forward busy line/don't answer) at
wholesale rates on a stand-alone basis. It distinguishes
this situation by noting that Verizon does not provide thas
feature as a discrete retail offering.
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features need not be provided on a stand-alone basis at a
wholesale price.

It is not at all clear that it is technically feasible
for ILECs to offer all vertical features on a stand-alone basis.
Indeed, the more popular features such as call waiting and call
forwarding are technically tethered to the underlying ILEC voice
port. We will not require that vertical features be made
available on a stand-alone basis. However, CLECs using
Verizon's UNE-Platform offering (which uses Verizon's underlying
voice port) can obtain most vertical features on an unbundled
network element basis, but they cannot obtain voice mail on such
a basis. This is because the FCC considers voice mail to be an
enhanced service and did not require that it be unbundled. We,
on the other hand, continue to regulate voice mail, and it is
avallable for resale at the wholesale discount. We see no
reason why voice mail, or any other vertical feature of a CLEC's
choosing, should not be available for resale, at the wholesale

discount, along with Verizon's voice UNE-Platform offering.

Software Licensing

Verizon must use its best efforts to cobtain for CLECs
the same access it has to the intellectual property and software
that 1s embedded in Verizon's network but 1s owned by other

7 AT&T and Verizon differ on how this requirement

parties.?
should be enforced and the consequences that could result should
Verizon fail to obtain comparable rights for AT&T.

Verizon states it will use commercially reasonable
best efforts to negotiate extensions of its licensing agreement

with vendors. It points out, however, that vendors are not

Two recent court and regulatcry decis:ons clearly establish
this responsibility. AT&T Communicaticns of Virginia, Inc.
v. Bell-Atlantic-Viraginia, Inc. 197 F. 3d €63 (4" Cir. 1999)
and CC Docket No. 96-38, In the Matter of Petition of MCI for
Declaratory Ruling that New Entrants Need Not Obtain Separate
License or Right-to-use Agreements Eefore Purchasing
Unbundled Elements, Memorandum Opinion and Order (released
ARpril 27, 2000) (FCC Licensing Order) 15 FCC Rcd 13896.
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copyrights. Should it be unsuccessful, Verizon believes 1t
should not be required to hold AT&T harmless, nor should it
provide AT&T any warranty, indemnification, or guarantee. 1In
support of its position, Verizon points out that the Fourth
Circuit acknowledged that ILEC efforts may not succeed in every
instance and the court refrained from imposing an absolute duty
on ILECs to provide CLECs the same licensing terms that they
have, Verizon insists that the new agreement should not include
any such remedies given the UNE remedies it will contain and the
protection the Act provides to AT&T.

AT&T insists, however, that strong enforcement
provisions are needed to ensure its access to UNEs on the same
terms Verizon has. To obtain Verizon’s best efforts to
renegotiate the existing licenses, AT&T believes that warranty
and guarantee provisions are necessary. According to AT&T,
Verizon’s proposal improperly absolves the company, permits non-
identical access, and restricts use of UNEs. Thus, AT&T urges
that this matter be firmly addressed in the agreement.?® As an
alternative to Verizon providing an explicit warranty, AT&T is
willing to accept a notice when Verizon is unable to renegotiate
an existing license and a commitment to indemnify AT&T in any
case where it can be shown that the company did not use its best
efforts.

The Commission has the same expectaticrns of Verizon as
does the FCC of all ILECs. In its Licensing Order, the FCC
stated that, in nearly all cases, requesting carriers should be
able to access UNEs without needing additional licenses. 1In
general, no additional licenses or fees should be required when
competing carriers obtain access to UNEs under the existing
contracts where their use is within the scope of the original

license.?® 1Indeed, the parties have not demonstrated here any

As to the recovery of the costs Verizon incurs to obtain
license rights for CLECs, AT&T acknowledges that they may be
included in UNE rates established in an appropriate rate
proceeding and using the FCC-mandated cost recovery model.

*° FCC Licensing Order, ¢8.
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York. Nonetheless, the Commission finds that the new agreement
should contain an appropriate provision concerning this matter.
Accordingly, in any instance where Verizon 1s unsuccessful in
negotiating co-extensive terms for AT&T, Verizon should
immediately and explicitly notify AT&T of any such results.™
Thereafter, Verizon must continue to use its best efforts to
negotiate terms that are, at least, comparable to those it
achieved for itself.

AT&T's proposed language 1s not entirely acceptable,
because it would, in effect, have Verizon guarantee the
performance of third party venders to AT&T, which is
unnecessary. The new agreement will contain other, sufficient
remedies to redress any failure by Verizon to fulfill its
obligations. ©Nor are we adopting Verizon’s proposed provision,
as presented, having found merit in AT&T’s proposal for specific
notice when any negotiations for extensions of the existing
licenses are unsuccessful. Thus, we are directing the parties
to include in the new agreement Verizon’s proposed §28.16.4(a)

modified to incorporate the notice provision specified here.

Asset Transfers

AT&T has proposed §22.17 addressing the possible
transfer of telephone operaticns to a third party. In the event
of a transfer, this provision would reguire the transferee,
among other things, to be bound by the interconnection agreement
and to ensure that the transfer would not have an adverse impact
on the operations or services provided to AT&T. Moreover, AT&T
would examine the transfer agreement to the extent It pertains

to the interconnection agreement, and it would have to find it

The notice Verizon provides toc AT&T should identify the
specific facilities or equipment ({including software) that it
»s unable to provide pursuant to the license, as well as
identify any and all related facilities or egquipment,
affected by such failure; the extent to which Vericon asserts
AT&T's use has exceeded the scope of the license; and the
specific circumstances that prevented Verizon from obtaining
the revised provisions.
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to guarantee the transferee’s performance.

Verizon objects to this provision fearing it would
provide AT&T the right to veto.a future sale or transfer of the
company's assets. It maintains that no rule of law requires
Verizon to continue its interconnection obligations were it to
sell the firm or cease to provide service. Thus, Verizon
believes it should not be required to cbligate a future
transferee.

Verizon notes, as well, that a transfer of its assets
would have to comply with applicable state regquirements and

federal law.’!

Accordingly, it contends that an asset sale has
little to do with the interconnection agreement or the Act's
requirements. Given the regulatory requirements applicable to
asset transfers, Verizon believes AT&T requires no such
provision in the new agreement.

AT&T states that it needs such assurances to enter and
compete in the local exchange market. It claims a transfer of
Verizon's assets could undermine its ability to serve
residential and business customers i1f it could not rely on
continuous wholesale services pursuant to the terms of the
agreement. AT&T is particularly concerned about a sale to a
telephone provider that may introduce different electronic
interfaces, new modes of interconnection, and have rural
exemptions that could render its capital investment obsolete.

In support of its proposal, AT&T states that the first
agreement covered asset transfers, and BellSouth has accepted a
comparable provision in its interconnection agreement with AT&T
in Mississippi.®* And, rather than rely on PSL §99(2) to
determine AT&T's rights, the company prefers a service

continuity provision in the new agreement.

" In New York, PSL §99(2) appl:es to such transacticns.

Lcecording to Verizon, relatively few interconnection
agreements contain the kind of provision that AT&T seeks
here, and the one to which AT&T points was the result of the
parties’ negotiations.
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basis for AT&T to enter and compete in the local exchange
market. Its terms are critical to the company’s competitive
growth and to its provisiocn of .stable and reliable cervice.
Accordingly, the Commission finds that AT&T has a valid interest
in the continuing performance of the terms in the agreement in
the event of a transfer. However, AT&T’s interests are best
addressed in the context of the Commission review of any
propcsed transfer of Verizon’s assets that would occur pursuant
to PSL §99(2). Were any such transfer to be proposed, we would
expect Verizon to discuss the matter with AT&T and other CLECs.
It is also reasonable to expect that Verizon would negotiate
terms to ensure continued performance under existing
interconnection agreements. The actions available to the
Commission pursuant toc PSL §39(2) provide an adequate forum for
the presentation and consideration of any such matters by the
affected parties. 2Accordingly, the Commission finds that other
regulatory practices apply to asset transfers, and AT&T proposed

language need not be: adopted.

Incerconnection Points/Network Architecture

AT&T states that the Act permits it to interconnect
with Verizon at any technically feasible point, and the FCC has
ruled that a CLEC has the option to designate a single point of
interconnection (POI) in each LATA.” AT&T proposes that its
financial responsibility for local calls be consistent with its
physical interconnections. It insists that Verizon should bear
the cost of local traffic originating from its customers and, as
a corollary, that AT&T should not be charged any of Verizon’s
costs. AT&T maintains this is consistent with the financial
responsibilities it bears for the traffic 1t originates and
delivers to Verizon.

AT&T objects to Verizon’s proposal to transfer local

traffic at Verizon tandems and at the end offices where it is

- CC Docket No. 00-65, Appl:-catzon by SBS Communicatiocns, Inc.
etc. for Provision of In-Regicn InterLATA Services in Texas
(released June 30, 2000), §7s8.
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costs. In support of its position, AT&T points to a FCC
decision and to state regulatory decisions in Indiana, Wisconsin
and Michigan. AT&T contends that Verizon’s proposal penalizes
it for establishing 250 collocation facilities in New York and
discourages it from providing any other competitive facilities.

If AT&T has the right to designate POIs, Verizon
insists that it should have the right to designate the
interconnection peoints for financial purposes. Verizon points
to §252(d) (1) of the Act as requiring AT&T to compensate it for
added interconnection costs. According to Verizeon, AT&T'S
position has been rejected in North and South Carolina and
elsewhere. Consequently, to the extent AT&T’'s POIs and
Verizon’s interconnection points do not coincide, Verizon
believes AT&T should be financially responsible for transporting
traffic between them. It observes that the rates AT&T currently
pays only cover certain costs, and AT&T’'s interconnection
proposal involves other costs for which it mekes no provision.
Were AT&T's proposal. to be adopted, Verizon believes new
interconnection rates would be needed.

While there are a number of unresclved matters
relating to interconnection, the most significant issues involve
where the carriers interconnect and how the costs of the
facilities will be allocated between them. Verizon has proposed
a fundamental change by seeking to separate the physical point
of interconnection (POI) from the financial responsibility, or
the interconnection point (IP). If this were to occur, AT&T
would have to pay to have traffic originated by Verizon
customers on Verizon's network hauled to the physical point of
interconnection. AT&T 1is strongly opposed to this and it
proposes to keep the existing arrangement. While not raised
explicitly by either party, Verizon's proposal appears to be
designed to address internet traffic issues. CLECs are
permitted to use "virtual NXXe" that allow a CLEC to activate a

teleprhone number ({(NXX) in an exchange where it has no physical
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where the NXX is addressed are rated as local calls, even though
this traffic is terminated to a CLEC customer (invariably an
internet service provider) at a location outside the local
calling area. Verizon considers this unfair, because it must
haul what is essentially a toll call without receiving
compensation from the originating customer or the CLEC, and it
must pay reciprocal compensation when the call is terminated on
the CLEC's network. Thus, Verizon raises a legitimate issue,
and under its proposal, AT&T would pay for the transport of this
traffic. The problem with this, however, is that not only would
AT&T pay for the transport of traffic associated with virtual
NXX calls, it would alsc pay for the transport of traffic
asscciated with its facilities-based local exchange business.”
This Commission and the FCC have taken steps to equitably
address the costs and compensation of internet traffic. We are
inclined to allow such measures to take hold before going any
further, especially with any proposal that has significant
consequences for the.development of facilities-based
competition.

Our orders establishing the framework for
competition,36 recognize that CLEC networks would, in all
likelihood, nct mirror the incumbent's. This has proven to be
correct, as most CLEC network designs use a single central
office switch and long loops to serve a region, rather than the
more traditional design of many switches and short loops. The
policy established in our Competition II proceeding, that
remains applicable, assumes that a carrier is responsible for

the costs to carry calls on its own network.

* (Case 00-C-0789, Omnibus Proceeding to Investigate the
Interconnection Agreements Between Telephone Companies, Order
Establishing Requirements for the Exchange cf Local Traffic
{issued December 22, 2000).

a1
wn

The carriage, terms, conditions and charges associated with
AT&T's UNE-Platfcrm business are not affected by this issue.

** Case 94-C-0095 - Proceeding Concerning Universal Service and

the Competitive Framework for the Local Exchange Market.
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decision to require CLECs to pay for the transport of internet
traffic on similar calls originated from the customers of
independent telephone companies.‘:7 However, that decision had no
significant impact on the full service, facilities-based
operations of the CLECs, because 1in this instance, the CLEC 1is
not directly competing for customers within the independent
telephone company.

We reject Verizon's proposal and shall keep in place
the existing framework that makes each party responsible for the
costs associated with the traffic that their respective
customers originate until it reaches the point of
interconnection. AT&T's language in this regard is adocpted.
However, AT&T's proposal to interconnect at any technically
feasible point on Verizon New York's network (including tandems,
end offices, outside plant and customer premises) 1s too broad
and vague, particularly with respect to Verizon's cutside plant.
Verizon's language provides an acceptable list of possible
interconnection points and methods, and it is therefore adopted,
provided it is amended to allow bona fide requests for
edditional points and methods of interconnection beycnd those

specified on the list.

Cther Network Architecture and Interccnnection Issues

Verizon claims that AT&T’'s proposed interconnection
methods are incomprehensible, and that AT&T seeks preferential
treatment. It objects to an AT&T proposal to use intra-building
interconnections where both companies have a presence. It
claims AT&T could obtain an unfair competitive advantage where
:ts switches are located in the same buildings as Verizon’'s, or
where they both have entrance facilities. However, ~T&T insists
chat the i1ntra-building connections 1t seeks are no:
drecriminatory, a&s 1t is entitled to interconnect atT any

cecnnically feasible point. We find that AT&T's proposal to use

Case 00-C-0789, Order Establishing Reguirements for the
Exchanged Local Traffic (issued December 22, 2000).
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and it is adopted.

Verizon objects to AT&T’s proposals for converting
existing interconnections to the new arrangement.’® It complains
that AT&T is not willing to pay all the transition costs for new
network architecture, and the AT&T transition process includes a
timeline for which neither party is currently prepared. Verizon
also cbjects to AT&T’s proposal to grandfather existing
arrangements for indefinite periods, while AT&T pursues new
architecture in other instances.

Verizon objects further to AT&T’s term “"exchange
access trunks", which it says is confusing and conflicts with
other interconnection principles to which AT&T subscribes. It
believes AT&T's transition strategy will prolong the
interconnection process at Verizon’'s expense, and the initial,
high-usage trunk groups AT&T has proposed adds unnecessary
trunking. Instead, it believes existing two-way trunk groups
should be converted tc cne-way use, and new trunk groups should
be constructed for the other carrier to use. Verizon also
objects to making any billing changes before the trunk groups
are changed, and it ingists on full compensation for the
services it provides.

Both parties have prcoposed language for the transition
to a new network architecture. We find that AT&T should pay for
all relevant, incremental costs triggered by AT&T's actions
during the transition. The parties are directed to develop a
schedule that accomplishes the transition of existing
arrangements, including the conversion of two-way trunks, within
cne year, unless they mutually agree to another timeframe.

Finally, the parties disagree about interconnecticns
at locations other than intermediate hubs on Verizon’s network.
Ecccrding to Verizon, AT&T should only use DS-3 interface
faczlities at ocffices designated in the National Exchange

Carriers Asscciation (NECA) tariff as intermediate hub

.o

Verizon objects specifically to AT&T’s proposed
Section 4.1.4.
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offices not properly equipped, there may not be sufficient
interoffice facilities to handle the traffic. AT&T claims that
Verizon cannot legally deny it such a connection, especially if
it is a more efficient than other interconnections.

We are requiring the parties to cooperate and forecast
the traffic that passes between them. As discussed below,
Verizon has proposed that AT&T ccnnect directly to its end
offices when AT&T's traffic reaches a specified threshold. 1In
view of that proposal, which we are accepting with certain
modifications, it is unreasonable to deny AT&T the use of the
most efficient interconnections at any given Verizon end office.
The parties are therefore directed to include language in the
interconnection agreement permitting AT&T DS-3 connections at
any end office, provided however, that AT&T gives Verizon

adequate notice of its needs in the forecasting process.

AT&T's Originating Traffic

T&T objects to Verizon'’'s proposal calling for it to
deliver originating traffic to the company’s end offices rather
than to POIs of its own choosing. In instances where it has
small amounts of originating traffic volumes for a particular
end office, AT&T plans to deliver its traffic instead to a
Verizon tandem switch. 1In these cases, AT&T kelieves Verizon
should charge it UNE-based rates for transport between the
Verizon tandem and the end office. This would permit AT&T to
avold construction of facilities to Verizon end offices when it
does not have sufficient traffic to warrant such action.

In Case 00-C-0789, a proceeding in which we
investigate telephone company interconnection agreements, we
addressed a similar i1ssue involving traffic between independent
telephone companies and CLECs. We found that if the call
volumes between an independent and a CLEC exceeded the capacity

of & DS-1 channel, the CLEC was responsikle for arranging for

direct trunking. We find that the same acproach 1s reasonable
here If the traffic between AT&T and any given Verizon end
office exceeds the DS-1 level, AT&T shall be responsible for
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Verizon's facilities, Verizon shall offer AT&T the UNE rates for
the facilities requested.

AT&T's Reciprocal Compensation Rate

AT&T proposes to charge the tandem reciprocal
compensation rate for Verizon’s originating traffic that
terminates at an AT&T switch. This rate is higher than the end
office reciprocal compensation rate Verizon believes should
apply. AT&T points out that the Commission has applied the
tandem rate to carriers that have an incoming traffic to
cutgoing traffic ratio of 3 to 1 or less. Carriers with higher
traffic ratics are permitted to demonstrate that the tandem rate
should apply above the threshold.

In support of its position, Verizon points out that
carriers pay end office rates for convergent traffic, for local
traffic that does not pass through an AT&T tandem, and when a
substantial imbalance exists in the carriers’ traffic flows and
revenue streams. According to it, AT&T should not receive the
tandem switched rate for traffic routed directly to an end
office. 1t also contends that, before an AT&T switch can
gualify for the tandem rate, it should meet both a functional
and geographic comparability test.’?

AT&T does not dispute the use of a geographic
comparability test.‘® However, it disagrees as to whether a CLEC
should also meet a functional equivalency test.*' AT&T insists
that the FCC has adopted the former but not the latter test, and

it points to regulatory decisions in Indiana, North Carolina and

Verizon urges us to follow the approach adopted by the Texas
Commission that requires a CLEC withcut a hierarchical, two-
trer switching system to demonstrate that 1t 1s actually
serving a given area using tandem-like functicnality and
actual geographic comparability.

This test requires the CLEC switch to serve a geographic area
comparable to the area served by the ILEC’s tandem switch.

This test requires that the switch aggregate traffic between
customers calling outside of the immediate exchange.
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equivalency test applicable, AT&T contends that its switches
could meet this requirement as well. It states that they
perform the same functions as do Verizon'’s tandem switches, and
it points to regulatory decisions in Georgia and North Carolina
as 1ts support.

In April 2001, the FCC issued an order that sets forth
the terms, conditions, and prices for intercarrier compensation
of telecommunications traffic delivered to internet service
providers (ISPs). In addition to setting rates for ISP-bound
traffic, the FCC adopted a rebuttable presumption that traffic
exchanged between carriers exceeding a 3:1 ratio of terminating
to originating traffic is ISP-bound traffic. There can be no
doubt that the FCC’s order applies to ISP-bound traffic and to
traffic greater than the 3:1 ratio.

The issue here also concerns the full service traffic,
or traffic below the 3:1 ratio, that the Commission fully

addressed in an August 1999 order which states:

If a carrier‘s incoming to outgoing traffic
ratio exceeds 3:1 for the most recent three-
month period, it is fair to presume that a
substantial portion of its traffic is
convergent, costing less to terminate, and
that delivery of that traffic therefore
should be compensated at end-office {(in the
Bell Atlantic-New York context, Meet

Point A) rather than tandem (Meet Point B)
rates. The end-cffice rate should apply to
the portion of the traffic that exceeds the
stated ratio, and the tandem rate should
continue to apply to the portion of the
traffic below that ratio. (Emphasis added.)®?

AT&T 1s correct and is entitled to the tandem rate for
traffic below the 3 to 1 ratio, as lcng as the traffic is not

internet traffic covered by the FCC's rules.

i Case 99-C-0529, Reciprocal Compensation Prcceeding, Opinion
No. 99-10, 1999 (issued ARugust 26, 1999) pp. 56 and 57.
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Like AT&T, Verizon wants a carrier originating local
calls to pay it the proper amcunt of reciprocal compensation—-
the tandem rate for traffic delivered to a tandem switch and the
end office rate for calls delivered to an end office. It points
out that the end office rate only compensates receiving carriers
for end office switching. Verizon states that traffic delivered
to a tandem (even if delivered on an end-office trunk) requires
compensation for the additicnal functions performed at the
tandem switch and for transport costs. It is concerned that
AT&T may seek to pay only the end office rate for traffic
delivered to a tandem. Rather than include any formula for
calculating tandem and end office reciprocal compensation rates
in the new agreement, Verizon prefers that the rates be derived
from its tariff.

Verizon is correct that its tariff, filed to comply
with the results of our Competition II Proceeding, should apply

¥ The tariff subjects traffic delivered to the end office

here.
only to the end office rate, and it applies the tandem rates
(i.e., transport and end office) to traffic delivered to the
tandem. The tariff rates reflect the costs for network
components we approved in the Unbundled Network Elements

Proceeding.

Calling Party Number Identification

Originating carriers provide terminating carriers
calling party number (CPN) information that identifies the
jurisdictional nature of the telephone calls and permits them to
apply the correct rates. The FCC requires commen carriers that
uce S$87 technology for interstate calls to transmit this
information. Without it, a carrier does not know when to apply
sw2zched exchange access service charges.

Verizon has proposed to bill traffic that lacks CPN

ume) at rates

<
0
=

infermaticn (up to 10 percent of the total

“* Case 94-C-0095, Order Instituting Framework for Directory
Listings, Carrier Interconnection, and Intercarriexr
Compensation, (issued September 27, 1985S).
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only up to the DS-1 level that it uses as a benchmark to limit
congestion on Verizon tandems.

AT&T doubts the validity of Verizon’s congestion
concerns. It states that tandem congestion is unsubstantiated
and Verizon has not provided any proof. It reasons that
congestion concerns cannot be attributed to CLECs that would add
their own tandem trucks, or make other interconnection
arrangements, were their traffic to grow to substantial
proportions. AT&T also claims that Verizon's proposal is
inconsistent with, and more restrictive than, the Commission’s
provisions addressing tandem congestion.?’

With respect to the extra charges Verizon would impose
when tandem transit traffic exceeds the DS-1 level, ATET claims
they have no cost basis.’® Verizon admits that the extra charges
would signal a carrier that it should establish other trunking
arrangements. Verizon believes it should impose hefty fees to
strongly encourage a carrier to terminate its use of tandem
transit services.

In a related matter, AT&T states that, as a CLEC, it
has no duty to provide tandem transit services to Verizon, but
it may provide them within its discretion. Verizon, however,
pelieves AT&T should reciprocate, as a matter of fairness, and
make 1ts tandem transit services available to others.

Verizon also urges AT&T, when it enters 1into tandem
transit service arrangements with other carriers, to use 1its
best efforts to establish direct billing arrangements. It
objects to AT&T’'s proposed language that would cobviate the need
for AT&T and a terminating carrier to provide direct billings.

verizon believes it should nct serve as a middieman 1n these

s-tuations. To the extent Verizcn incidentally incurs
‘" Case 00-C-0789, supra. Verizon claims 1ts position here 1s

1n keeping with the December 22, 2000 order.

LT&T points out that 1t pays Verizon Ior transit services and
the costs of trunking and billing; and, it maintains that any
additional charges are punitive.
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reimbursed by AT&T.

Finally, Verizon objects to paying AT&T reciprocal
compensation for any traffic oxiginated by a third party. It
states that the Act does not impose on it any such reguirement,
and there is no other basis for AT&T to seek such compensation.

The Commission finds that Verizon is not obligated to
provide transit service for the exchange of traffic between AT&T
and other carriers. Nonetheless, Verizon deoes have a tariff
offering called Transient Tandem Services (TTS) that AT&T may
use. Verizon correctly points out that, in Case 00-C-0789, the
Commission determined that the level of service available to
other carriers can be limited to the equivalent of cne T1 (24
channels). The Commission determined that CLECs and other
carriers must enter into interconnection agreements to assure
the completicn of their calls and, at the Tl level, all carriers

(including AT&T) are obliged to provide direct transport.

Competitive Tandem Services

Some 1interexchange carriers do not have resources to
build facilities to each Verizon end office. AT&T has
facilities to connect other carriers’ points of presence (POPs)
to Verizon end offices. It currently provides tandem services
for terminating traffic and charges carriers tariff rates. It
is not technically feasible at this time for AT&T to provide
carriers tandem services for originating traffic.

Verizon accepts AT&T's provision of the tandem
function in the access arrangements for other interexchange
carriers. However, it disagrees with AT&T about access traffic
charges and the inclusion of competitive access tandem
arrangements in the new agreement. Vericon insiste that ATLT's

rrangements with other carriers do not belong in the new

Q1

reement 1f they do not bear on exchange service cr exchange

]
0N

1

access for AT&T end users. According to Verizon, *t is better
eft to federal and state tariffs. In suppcrt of :-:s posit:icn,
Vericon points to regulatcry decisions in Indizana and Kansas.
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agreement, Verizon would object to AT&T’s proposal to modify the
rates, terms and conditions contained in 1ts access tariffs.
Verizon is opposed to AT&T siphoning any access revenues and
purchasing transport for access traffic at UNE rates. It
complains that AT&T has provided no evidence for any division of
access charge revenues, including its proposal here for ten
percent of the switched exchange access revenues. Verizon
states that AT&T'’s handling of interexchange traffic does not
relieve it of any responsibilities or costs, and it must still
perform the switching and transport functions.

With respect to AT&T’'s proposal for access transport
at UNE rates, Verizon points to FCC and state regulatory
decisions having found that the switching elements may not be
used to provide interexchange service to end users for whom the
requesting carrier does not already provide local exchange
service. According to Verizon, unbundled network elements {(and
TELRIC rates) were not meant for CLECs to use in their capacity
as interexchange carriers. Finally, Verizon insists there are
substantial technical problems that preclude AT&T from handling
originating traffic.

In response, AT&T observes that interexchange carriers
w1ll not select its competitive tandem services, unless they can
avoid a portion of Verizon's charges. Without its competitive
offering, AT&T insists that carriers will pay inflated prices to
Verizon, and they will have to charge their customers higher
prices. With respect to originating traffic, AT&T seeks only
Verizon’s cooperation to explore a technically feasible approach
for the future. 1In any event, AT&T maintains that the
originating traffic difficulties should not preclude it from
providing competitive services for terminating traffic.

The Commission finds that there are no legal cr
regulatory restrictions precluding AT&T from providing
competitive access tandem service to other carriers, even if
technical restrictions limit its offering to terminating traffic
Zcr the time being. However, this proceeding and the new

agreement concerns AT&T’s local service interconnections with
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carriers. Accordingly, AT&T's access service language need not
be 1ncluded in the new agreement.

Information Services Traffic

AT&T does not provide intrastate information services.
It is possible for a customer to originate a call on AT&T's
network destined for another carrier’s information services
platform; however, AT&T blocks such calls and plans to continue
to do so. Consequently, AT&T sees no need to include any
substantive provisions in the new agreement. It has asked
Verizon to negotiate suitable rates, terms and conditions 1if and
when it decides to stop blocking customer access, or if it were
to obtain Verizon-originated information services.

Verizon is concerned about AT&T removing its blocking,
and 1t believes the new agreement should address this
possibility. According to Verizon, the parties negotiated
acceptable provisions for information services traffic, but AT&T
withdrew its support. for them when they did not reach agreement
con other matters.

The Commission finds that the dispute here appears
only to be incidental to the parties' other disputes. As such,
Verizon has offered suitable language to negotiate an
arrangement with AT&T when it either develops its own
information services, or it connects an information services
provider’s platform to its network. In the interim, Verizon's
provision pertains only to traffic to its own customers without
anticipating any future circumstances. Accordingly, AT&T has
not provided any compelling reason for not using the provisions

Verizon has presented.

“runk Forecasts

AT&T is willing to provide Verizon good fazit
forecasts of its outbound traffic; it is unwilling to forecast
~he amount of traffic on Verizon inbound trunks. It points out
that the parties have generzlly agreed to use cne-way trunks for

interconnection purposes, and it believes each of them should
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has sufficient knowledge of 1ts traffic and experience to do so.
AT&T also states that it needs no contractual obligation to
inform Verizon of its marketing. efforts that can produce
unusually high amounts of Verizon outbound traffic. It would do
so in any event to ensure that AT&T customers receive their
inbound calls.

In a related matter, AT&T and Verizon agree that
severely under-utilized trunks should be disconnected. However,
27aT objects to Verizon unilaterally disconnecting outbound
runks without providing advance notice. It wants an adequate
opportunity to inform Verizen of any traffic volume increases 1t
is aware of that could affect the decision to disconnect the
trunk. In general, AT&T believes the implementation and
grooming process the parties have agreed to (including trunk
£i11 standards and notices of trunk disconnections) are
zdeguate, and that nothing else is needed. AT&T is opposed to
paying Verizon financial penalties for under-utilized outbound
trunks. It considers this propcsal to be punitive and likely to
produce under-forecasts. AT&T insists it has no reason to over-
forecast traffic, and there is no need to 1mpose any penalties.

Given AT&T’'s objection to penalty provisicns, Verizon
has eliminated them from its proposal and has thereby resolved
-he matter. Nonetheless, it still wants AT&T to forecast its
inbound traffic from Verizon. It claims CLEC forecasts are
needed because only they know the likely results of their
marketing efforts. Verizon would use this, and other
infcrmation, to guide its construction of network improvements
znd to manage its workforce, particularly for the timing and
ciz:ng of one-way trunk groups. Verizon peints to a
vassachusetts regulatory decision that found forecasts of future
Gemand useful for telephone companies to maintain efiicient
retworks and to meet customers’ future needs. It also points to
~he CLECs participating in the New York Carrier-To-Carrier

e c

broceeding that have agreed to provide traffic forecasts.®’

“ LT&T observes that Verizon only agreed to forecast its
originating traffic in the collaborative proceeding.
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trunks, Verizon wants all the information AT&T has, preferably
in the forecast it would provide. Verizon urges that trunks not
be kept in service on a mere hope that they may be used in the
future. According to it, the joint grooming process does not
serve this purpose, nor should the matter be relegated to
another round of negotiations.

The Commission finds that accurate forecasts of AT&T’s
and Verizon's traffic are necessary for a well-designed and
functioning network. Consequently, the parties must work
together and share their respective traffic information as soon
as practicable. In particular, disproportionate amounts of
traffic can be generated by internet service providers that only
the CLECs would know about, and they should share this
information with Verizon. Accordingly, in addition to providing
forecasts of its own outbound traffic, AT&T should also provide
Verizon its best estimates of inbound traffic in all instances
when it can reasonably expect volumes in excess of a three to

one ratio of inbound, traffic to outbound traffic.

RT&T Available Space Licenses

AT&T is willing to provide Verizon central office
space to interconnect its equipment, and it would do so on a
non-discriminatory basis pursuant to tariff. AT&T complains
that Verizon did not respond to its proposal in negotiations.
Nonetheless, AT&T wants the matter addressed now to deprive
Verizon of any excuse to avoid interconnections and not deliver
traffic to it.

Other than acknowledge AT&T’s willingness to make
space available to others, there is little else for the
Commission to do to address this matter. We recognize that
Verizon did not answer AT&T’'s available space ocffer in its
briefs; however, this matter 1s not essential to the new

agreement.
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when they began their negotiations, the parties
considered rates, terms and conditions for traffic routed to
internet service providers (ISPs). However, the FCC recently
addressed ISP-bound traffic, and Verizon now claims the matter
1s moot for purposes of the new agreement.

The FCC ruled that this traffic is not subject to
§251 (b) reciprocal compensation requirements and that the rates
for ISP-bound traffic are subject to its jurisdiction.’® The FCC
requires compensation for ISP-bound traffic in accordance with a
declining rate schedule, a cap on the per-minute-of-use rates,
and a limit on the total volume of calls eligible for
compensation. According to Verizon, this matter can no longer
be arbitrated here, and the parties must conform to the FCC’'s
regquirements. Verizon states it will abide by the FCC’'s interim
rate structure until it sets permanent rates.

However, AT&T believes that the new agreement need not
acknowledge the FCC's decision pending an appeal and a request
for a stay. It claims the FCC order is precarious, and the
previous reciprocal compensation arrangements should stand.
According to it, Verizon could invoke the new agreement’s
“change of law” provision, if the FCC’s order is upheld.®?

Absent a stay or the grant of an appeal, Verizon insists that
the FCC order is self-implementing and became effective on
June 14, 2001.

The Commission finds that the FCC’'s order speaks for
itself, and there is no need for the agreement to include any
terms, conditions or rates for the internet traffic that the FCC

order addresses.

cC

CC Docket Nos. 96-98 and 93-68, Inter-Carrier Compensation
for ISP-Bound Traffic, Order on Remand and Report and Order
(1ssued April 27, 2001).

T

AT&T faults Verizon for not providing any language for the
new agreement. It insists that the matter cannct be left
without a provision, and that a generic reference to the FCC
crder 1s inadequate, because the FCC has provided multiple
options, and Verizon should make a selection.
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AT&T and Verizon differ as to whether the new
agreement should include call flow diagrams as did the first
agreement.52 AT&T favors the practice and says it can eliminate
disputes. It specifically requests that 24 diagrams be included
in the agreement, observing that Verizon accepted this practice
in Maryland.®?

Verizon considers the 24 diagrams unnecessary given
the parties’ sophistication and the existence of their
contractual and legal obligations apart from any diagrams.
Verizon admits that the depictions may serve as 1llustrative
aids, but it debunks any notion that they encompass the universe
of all applicable routing patterns. It knows of another
63 scenarios, but it prefers that they not be added to the
agreement. According to Verizon, this could start a perpetual
amendment process that could deprive it of revenues pending the
execution of amendments. Ultimately, it fears the inclusiocn of
diagrams in the agreement will produce confusion and
disagreements. It believes AT&T may attempt to evade payments
for services that do not appear in the diagrams.

The Commission finds that the 24 call flow diagrams
AT&T wants to include in the new agreement should be contained
1n 1t to serve as descriptive aids for the types of calls they
address. The 24 diagrams are not to be considered determinative
of all possible calling scenarios between AT&T and Verizon.

They represent only some call flows, and as such, they are not

intended to control for any pricing purposes.

Shared Transport Charges: Direct and Tandem Routing

AT&T claims Verizon's method of calculating usage
ckarges for local calls routed between end offices is flawed.

This traffic can either be routed directly or through a tanaem

° Call flow diagrams show the applicable charges for local and
intralATA toll calls.

" Verizon counters, claiming that a diagram-related dispute
remains between them in Maryland.
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directly rcuted.

The blended rate Verizon currently uses assumes that
20 percent of the calls are rouyted through a tandem and
80 percent are routed directly. AT&T insists that all but one
percent of its calls are directly routed. For its evidence,
AT&T points to monthly carrier access billing service (CABS)
records and to automatic message accounting (AMA) records. But,
Verizon insists that AT&T has never supplied it any report or
study supporting its allegation. To this, AT&T responds that
the pertinent data is routinely stripped from the records it
receives, and that the information i1s only available to Verizon.
AT&T believes an annual study would be the best method to
determine the actual amount of direct routed and tandem routed
calls.

According to Verizon, AT&T is seeking unwarranted,
special treatment. It claims that the 80/20 composite rate
reflects the engineering principles and switch configurations it
uses. Moreover, Verizon states that it does not have the
recording capability to determine when a particular call is
directly or indirectly routed. For this reason, it has used a
weighted average for the unbundled common transport charge. It
also claims the 80/20 composite rate is endorsed by the CLEC
community and AT&T’s traffic is routed no differently than is
any other carrier’s traffic, including its own.

We are not persuaded that the proportion cf all
carriers’ local calls routed directly and through a tandem
switch 1s anything other than the 80 percent direct routed and
20 percent tandem routed for which a study has been provided to
~he Commissicn. Nor can we presume that AT&T's traffic, which
is handled no differently than any other carrier's traffic, is

ii1kely to be routed in any other proporrions. Until a carrier

[

s &ble to present to the Commission a study demonstrating a new

nd different proporticn cf lccal calls being routed through

(91}

tandem switches, we will ccrtinue to rely on established results

showing & &0 percent/2( percent ratic. 2Accordingly, Verizcn's
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S+
used.’

Shared Transport Charges:
Access and Conversation Minutes-of-Use

There is no dispute between AT&T and Verizon that
access minutes of use (AMOU) apply to the originating switch
charges for local calls, and that conversation minutes of use
(CMOU) apply to terminating switch charges. The dispute here
concérns which charge to apply to the transport portion of a
local call. AT&T insists it is the CMOU, because S§S7 signaling
technclogy does not allow a transport trunk to be seized pending
the set up and completion of a telephone call.

Verizon points cut that it bills all CLECs AMOUs for
transport purposes and urges that AT&T not be permitted to avoid
this financial obligation. The company insists that it incurs
costs the entire time an AT&T customer has access to a Verizon
trunk, including the time the telephone is ringing. Verizon
clazaims an originating caller, from the time the last dialed
digit gcoes through, seizes its network trunk.

The current rate is set upon costs that were
extensively litigated in the First Network Elements Proceeding
in 1998. Subseguently, in Case 98-C-1357, we directed a
comprehensive reexamination of all unbundled network element
rates. The litigation phase of that proceeding has recently
concluded, and a recommended decision was issued May 16, 2001.
We trust that AT&T has considered and addressed this matter in
that proceeding. Thus, on the basis of the limited information
provided here, we can only conclude that the current use of
CMOUs to determine the applicable rate is appropriate. Assuming
that the issue is fully jcined 1in the proceeding coming before
ts chortly, if changes are warranted we will marxe tnem
simultaneously with other unbundled network element rate

changes.

"

AT&T is free to pursue this 1ssue Iu
cr through the complaint process, 1t
to Verizon data.

rther s:ther informally
it regquires more access
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Shared Transport Charges:
Non-Conversation Time Additive Factor

The charges that terminating carriers apply to
originating carriers for compléted local and intralATA calls
include a non-conversation time additive factor (NCTA) to
compensate the terminating carrier for the cost of uncompleted
calls and for the time its network is in use before a
conversation begins. The NCTA is fully addressed by Verizon's
tariff; however, AT&T proposes to include a NCTA for its
originating traffic in the new agreement. Verizon insists,
however, that this is a tariff matter that does not belong in
the agreement.

AT&T claims Verizon’s NCTA is excessive and points to
da1ly usage feed records (DUF files) for its support. Rather
than use a tariffed NCTA that is over five years old, AT&T urges
that the figures it presented in this proceeding be adopted.

The difficulty with this approach, according to Verizon, is that
AT&T did not provide a traffic study to support its figures, nor
did it adequately exﬁlain how they were derived.

This issue presents the same circumstances considered
above with respect to CMOUs and AMOUs. Accordingly, we will
wait for the parties to fully present the 1ssue for its

resolution in Case 98-C-1357.

LT&T’s UNE-Platform Customers:
Third-Party Carriers

Verizon does not collect either transport or
termination charges when a third-party carrier terminates local
calls to an AT&T UNE-Platform customer. Instead, it keeps the
reciprocal compensation it receives from the carrier that AT&T
would otherwise be entitled to.

With respect to an AT&T UNE-Platform customer's local
calls that terminate to a third-party carrier, Verizon passes
the carrier’s reciprocal compensation charges, and usage
charges, to AT&T for it to pay. .T&T accepts these practices

znd states that they have worked reasonably well.
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the changes should provide for symmetrical opportunities and
responsibilities. If Verizon begins to apply transport and
terminating charges (and forces AT&T to establish reciprocal
compensation arrangements with third-party carriers), AT&T
believes it should negotiate reciprocal compensation rates with
the third-party carriers for both criginating and terminating
traffic purposes. According to AT&T, it reqguires a means to
establish equitable reciprocal compensation agreements with
third-party carriers, and it can only do so if it negotiates for
both types of calls.

AT&T disputes Verizon’s assertion that third-party
carriers cannot determine whether their incoming calls criginate
from a Verizon or an AT&T UNE-Platform customer. AT&T points to
Texas where it states that such calls are being distinguished.
If 1t is truly impossible to distinguish between them, as
Verizon claims, AT&T would prefer that the current arrangements
be retained without the change Verizon has proposed.

According to Verizon, third-party carriers' inability
to distinguish between an ILEC’'s customers and a CLEC’s UNE-
Platform customers is an industry-wide problem that is being
addressed by the Ordering and Billing Forum to which AT&T
belongs. Direct billings between third-party carriers and AT&T
will ultimately solve this problem. However, in the near term,
Verizon is only willing to perform a clearinghouse Ifuncticn, if
the carrier that creates the costs provides it compensation. It
rejects an AT&T proposal for it to either transmit third-party
carrier bills to AT&T or send them back to a CLEC. This
approach, Verizon states, could subject it to billing and
collection disputes that would not include AT&T.

Verizon also cpposes any selective use of a “"b:1l and
reep” compensation arrangement for AT&T UNE-Platfcrm customers.
Lcecerding to Verizon, this arrangement should only be used when
the carriers are entitled to reciprocal compensaticn from each
other. In this case, Verizon states it should receive
reciprocal compensaticn for the calls it terminates from an AT&T

end user; however, it claims AT&T should not receive reciprocal
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Verizon provides the facilities and incurs the costs.

In their respective positions on this matter, both
parties have indicated that ths current practice 1s working
satisfactorily. It appears that only more difficulties would
arise were we to adopt one or the other's changes to the
existing practice. Accordingly, the Commission finds that the
prevailing practices shall be maintained in the new agreement.

Packet Switching Rates

Verizon does not currently provide packet switching.
The FCC regquired it to divest its digital subscriber line access
multiplexer (DSLAM) equipment to an affiliate when Bell Atlantic
and GTE merged. Given the divestiture of these assets, Verizon
states that it has no duty to provide any such services to AT&T.
It believes that AT&T should contract directly with the Verizon
affiliate for its requirements. Only if Verizon were to
reacquire the assets, would it recognize an obligation to
provide packet switching pursuant to the FCC’'s rules.

Consequentily, Verizon is opposed to AT&T’'s proposal
seeking to bind either it, or the affiliate, to provide packet
switching. Verizon states that the affiliate would only be
obligated if it were found to be Verizon’s successor or assign.
Moreover, it points out that the affiliate has not been a party
to this proceeding. While Verizon is aware of a court decision
adverse to its position, it states that it was not a party to
the judicial proceeding, and it remains subject to the FCC
merger requirements.

Verizon has neither interim nor permanent rates for
packet switching. Were it to provide the service, Verizon
states that it would have to develop the rates. If Verizon
becomes legally obligated to provide packet switching service,
AT&T wants the new agreement to contain an interim rate that
would be trued-up to the permanent rate. AT&T is willing to
accept a reasonable interim rate to encourage the prompt
provision of this service. However, 1t is also interested in
the correct rate being applied both prospectively and

retroactively. With respect to the true-up AT&T has proposed,
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mandating a true-up, but it believes rate changes should only
apply prospectively.

We find that AT&T's proposals for interim packet
switching rates, and a true-up mechanism, are premature. The
FCC and this Commission (in the DSL Collaborative Proceeding)
may or may not decide to require Verizon to offer packet
switching on an unbundled network basis. Coincident with any
such decision, consideration would be given to interim and
permanent rates, and whether a true-up is needed. There is
nothing to be gained by making any such determination in

advance.

Carrier Identification Codes

The first agreement reguired Verizon to provide
carrier identification codes (CICs) and other information useful
for AT&T to bill other CLECs and interexchange carriers access
and usage charges. AT&T pays Verizon for the codes and the
information it supplies, but it has been disappointed by
Verizon'’s performance, claiming that the company did not
consistently fulfill its obligations. To provide Verizon a
strong incentive to provide adequate CICs (and bxlling name and
address information), AT&T proposes that Verizon be financially
respcnsikle for uncollectible charges for as long as it lacks
correct codes and billing information from Verizon.

In support of its position, AT&T points to Verizon
having provided it “9000 Series” CICs that only Verizon can
decipher and use for its internal business purposes.®® AT&T also
complains that Verizon provided it CICs before they were
assigned to any carriers, rendering them useless for billing
rurpcoses. Further, it points to Verizon having reassigned CICs
that once belonged to carriers but were subseguently used by
vevizen for its business purposes. This situation led to
incorrect billings on four occasions and to carriers laying

blame on AT&T rather than Verizon.

5

hccording to AT&T, Verizon‘s website does not identify these
codes.
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information when carriers do not qualify for codes and for
“800"” calls. In these instances, AT&T believes that Verizon
should turn to its trunk routing information, or it should
activate tandem switch and end office capabilities to provide
the necessary billing information.®®

Verizon believes that billing information standards
should not be detailed in the new agreement. Instead, it urges
that the agreement only commit the parties to implement the
guidelines adopted by the Ordering and Billing Forum, an
industry-wide forum that addresses the kinds of problems AT&T
has laid out here. Verizon considers AT&T's proposal to be too
restrictive in comparison to cother sclutions the industry-wide
forum is considering.®’ Rather than focus exclusively on CICs,
Verizon reports that OCNs and pseudo-CICs (the codes ILECs
devise for entities that do no gualify for CICs) are being
considered in the industry-wide forum, and they can serve AT&T’s
needs.

With respeot to AT&T's proposal that Verizon be
financially responsible for CIC errors, the company contends
there is no valid basis for shifting AT&T’'s billing risks and
collection costs to it. Verizon states that it will provide
AT&T the best information it has in conformance to industry
standards, and that no fault should be cast on it for carriers
who have not obtained CICs or for industry efforts that have vyet

to solve carrier identification problems.®®

AT&T states it is not enough for Verizon to provide a local
exchange routing guide (LERG) or an operating carrier number
(OCN) in these instances. The LERG only indicates where a
call has entered Verizon’s network and does not show the
carrier that originated it. AT&T also states that Verizon
does not always provide correct or useful OCNs. 2t a
minimum, Verizon believes the OCNs should provide a b21lling
name and address associated with the CIC.

wn
~2

Verizon also points cut that FCC regulations address this
subject.

Specifically addressing the fact that originating CICs can be
lost when calls are switched between tandems, Verizon points
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assigning or approval of CICs, as this is the responsibility of
the North American Numbering Plan Administrator (NANPA). While
it is willing to provide assistance, it believes AT&T should
have most of the carrier billing information it needs from
previous transactions, or it can obtain the i1nformation from the
same industry data bases Verizcn uses. It sees no need to
impose a contractual duty on it, particularly gilven the upcoming
assignment of OCNs in October 2001 that should eliminate some
problems with pseudo-CICs.®®

The Commission finds that the parties should use the
Ordering and Billing Forum’s guidelines for replacing “pseudo”
CICs with OCNs. With respect to the parties’ concerns about
“9000 Series” CIC codes, invalid CiIC codes, and “stolen” CIC
codes, Verizon has a duty to provide carriers CIC codes that
contain the billing information they need. For this reason, we
adopt AT&T's proposal that Verizon should be billed for any
uncollectible usage that is the result of Verizon not providing

AT&T a valid CIC code.

Unbundled Network Elements Issues
1. AT&LT’'s Preamble

Verizon objects to AT&T’'s preamble for the UNE section
of the new agreement. In 1t, AT&T makes general assertions for
all UNEs and combinations that Verizon considers to be
inappropriate. For one, Verizon would not make any sweeping
statements about provisioning, ordering and billing regquirements
that suggest new processes are needed.®® For another, it would

not use broad language to anticipate future UNEs, or allow AT&T

cut that the Order and Billing Forum has produced a sclution
to which it subscribes.

" OCNs are the responsibility of the National Exchange Carrier
Association.

Lccording to Verizon, the ordering process 1s better left to
the 0SS and DSL Collaborative Proceedings. It also believes
AT&T should submit the same types of service orders and bona
fide requests that other CLECs use.
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would Verizon include in the preamble any language that appears
to ceonflict with FCC requirements and legal restrictions. 1In
this regard, Verizon disputes whether AT&T, and its affiliates,
can use UNEs and combinations for themselves.

The Commission finds no essential need for a UNE
preamble to be included in the new agreement. The UNE portion
of the agreement will contain discrete provisions, and each of
them addresses particular types of facilities. We agree with
Verizon that its ordering and provisicning process, and business
rules, are being considered in the 0SS and DSL collaborative
proceedings where all carriers’ reguirements are being
addressed. Accordingly, there is no need for these matters to
be covered by a UNE preamble. Nor is there any need for a
preamble to discuss the bona fide request process that is fully
acdressed in Verizon’s tariff and can be used to handle CLEC

requests for non-standard service offerings.

2. Loops
Rather than include unbundled loop provisions in the

agreement, Verizon proposes that its tariff provisions be
incorporated by reference. Verizon states that the tariff
prccess provides an adeguate opportunity for the public to voice
cer.cerns and alr grievances. It alsc believes the tariffs are
better suited for making changes as circumstances warrant.
Eccording to Verizon, a flexible approach is needed to adjust to
market growth and competitive developments.

Verizon disagrees with AT&T's proposal to retain the
locp definitions and provisions from the first agreement. It

states that the old agreement no longer conforms to the tariff

‘0

rcvisions that apply to other carriers, and 1ts definitions are
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today.®*

Nor does Verizon believe that the new agreement need
specify the technical characteristics of the loops it provides.
It states that they are better left to the tariffs where loop
characteristics conform to national or industry standards,
except where Verizon supplements them for its service area.
According to the company, its loop characteristics should
neither be modified for each CLEC, nor should AT&T be able to
define Verizon’s technical standards.

With respect to the loop pre-qualification process,
Verizon proposes that this matter be left to its tariff and to
the DSL Collaborative Proceeding where it is being considered.
Verizon denies AT&T’s allegation that it does not provide
adeguate loop information. The company states that it complies
with the standards promulgated by the Ordering and Billing Forum
where, it believes, AT&T should go to request any more
information. 1In the collaborative proceeding, Verizon has
proposed to provide CLECs electronic access to loop information;
however, some CLECs are unwilling to incur any costs for this
system. Nevertheless, Verizon plans to implement a "change
management process" in October 2001, and it currently has an
interim process in place to provide CLECs lcop information.

Verizon also objects to AT&T's proposal to use its own
loop qualification tools, or employ a third party, to conduct
the loop pre-qualification process. Given the pre-gqualification
service it provides, Verizon claims it should not incur any
additional expenses or have to change its system for the tools
ET&T or a third party might use.

Finally, Verizon urges that bridge tap lengths remain

the loop length measurements it provides to CLECs. When a

in
mraidge tap is identified by an automated loop cualification,

verizon also objects to ART&T altering the acefinition of a
local loop to include "transmission-related functionality".
It sees this as an attempt to avoid the Commission’s
multiplexing order and to obtain unrestricted access to loops
with multiplexers.
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information. Verizon may remove bridge taps from loops, 1f AT&T
requests that it do so.

The Commission finds that Verizon's tariff contains
adequate provisions for CLECs to access the company’s loops,
provisions that should apply to all carriers, including AT&T.
Additional provisions in the new agreement are not necessary.
The tariff defines unbundled and other types of loops, and it
specifies their technical characteristics.®?

Loop pre-qualification matters are being addressed in
the DSL Collaborative Proceeding (Case 00-C-0127) that began in
August 1999. If we were to approve AT&T’s proposal to use its
own pre-qualification tools, Verizon would have to modify its
system that other CLECs also use, and the company would incur
added expenses. We find that the prevailing system that has
been designed for all carriers is adequate. However, to the
extent that it is technically feasible to modify the requisite
systems to accommodate both AT&T's needs and those of the other
CLECs, and if AT&T is willing to pay for the modifications,
Verizon should make them.

Finally, the length of a bridge tap on a loop can
affect its data transmission capability. For this reason,
Verizon’'s loop qualification database notes the presence of a
bridge tap on a subscriber locop. However, because not all
bridge tap arrangements interfere with data transmissions, it is
the CLEC’s responsibility to request and pay for the removal of

bridge taps.

3. Digital Subscriber Line Loops

AT&T wants digital subscriber line (DSL) loop
provisions in the new agreement. As discussed above, 1t wants
the agreement to capture Verizon’'s legal obligaticns, rather

than having to rely on the companv’s tariff. It criticizes the

®* In any instance where the tariff does not contain all the

technical characteristics of a loop, the parties should
resort to generally accepted national or industry standards
for the details they require.
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has required. AT&T is unwilling to wait for an expected tariff
proposal from Verizon, the contents of which it does not know.
Were this matter to be handled.by a tariff, AT&T fears that
Verizon could unilaterally modify its terms or render
unfavorable interpretations. AT&T also makes four other points.

First, it contends that a gualified loop shculd not be
qualified a second time for another carrier providing the same
type of DSL service. According to Verizon, this matter is being
addressed adeguately in the DSL Collaborative Proceeding where
1t belongs. Verizon agrees that a second qualification can be
avoided, if the loop is pre-gualified for the same type of
advanced data service. But, it states, comparable service with
different loop characteristics would have to be pre-qualified
again.

Next, AT&T states that Verlizon’'s operational support
syscems (0SS) for DSL are not addressed in the tariff. The
provisions it has drafted for the new agreement would reflect
obligaticns established by the Commission’s January 29, 2001
order and developments in the DSL Collabcrative Proceeding.

Third, AT&T criticizes Verizon’s mechanized loop

qualification system and wants the system enhancements Verizon

has promised (in the DSL Collaborative Proceeding) to provide by
Octcber 2001. It proposes that the new agreement contain
Verizon’s commitment. AT&T also wants the new agreement to

reflect Verizon’s commitment to provide the extract files that
it currently provides on a non-contractual basis.®

Finally, AT&T observes that costly, manual loop
qualifications are required when bridge taps exist on loops and
that Verizon adds the information 1t obtains in this manner to
the companv’s 0SS systems. Rather than inmcur all the costs of a
manual loop qualification that may benefit cther

C
proposes that this charge be spread among &il carriers.

Exzract files provide lcop datz on a wire center basls
ilar to the information available through the mechanized
oop gualification system.
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here concerning DSL loops are being adeguately considered in the
DSL Collaborative Proceeding for the benefit of all CLECs. It
would be inefficient to decide these matters in the context of
each carrier's interconnection agreement. Moreover, AT&T has
not raised here any unique claims applicable only to it.
Accordingly, the new agreement need ncot contain any such
provisions pertaining to DSL loops. The applicable requirements
will ke derived in the collaborative proceeding, and they will

be incorporated in the company’s tariff, as they are resolved.

4, Cable Plats ard Related Network Information

In November 2000, AT&T complained to the Commissicn
about not having sufficient access to Verizcn cable plats and
other network related information. It uses this information to
make interconnection decisions and to determine whether it can
access unbundled sublocps. By now, AT&T believes Verizon should
have provided it direct access to this information on a trial
basis, as suggested by the staff assigned to this matter.
However, the parties did not agree to any such trial, and AT&T
wants a provision in the new agreement ensuring 1ts access.

Verizon objects to AT&T litigating the same matter
twice and urges that it remain in the complaint proceeding.
Verizon also claims the access AT&T seeks is not required by the
Act, nor would it serve a legitimate purpose.® Verizon is not
opposed to AT&T obtaining such information; 1t cobjects to AT&T
having unfettered access to its files. Rather than provide AT&T
direct access, it prefers that other methods be used to protect
its proprietary information.

Verizon also objects to the guick turnaround and
delivery AT&T wants. In general, Verizon needs time to ensure

that 1ts proprietary information is protected. Finally, in

** 1In response, AT&T states that the FCC’s Local Competiticn
Crder recognizes legitimate regquests for access to netwerk
information and requires that this :nformation be available
for inspection and copying, subject to reasonable conditions
to protect proprietary data.
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riser information, Verizon states that such access is not
available, because its paper records are scattered widely
throughout the company. It is willing, however, to locate and
provide its paper records upon request. Verizon also notes that
it has an electronic list of house and riser assets 1t has
divested that it is willing to share with AT&T.

Earlier this year, AT&T filed an expedited dispute
resolution reguest to gain access to certain plant related
records. Staff has been working with the parties to define the
records at issue and to establish a trial that would promote
AT&T access to the records under ccnditions that are mutually
agreeable to the parties. Verizon and AT&T are still
considering the mechanics of a trial. Accordingly, the
Commission finds that this matter should remain in and be

resolved by the dispute resolution process.

5. Subloops

Verizon acknowledges that the UNE Remand Order and the
FCC regulations require it to provide CLECs access to subloops.
It has implemented tariff provisicns to comply with these
requirements, and it has amended them from time to time.

Verizon proposes that the new agreement incorporate by reference
its tariff provisions, and that subloops not be addressed in it
otherwise.

However, AT&T wants feeder, distribution, and intra-
premises subloops (with multiplexing functionality) to be
addressed in the new agreement. In general, it seeks
technology-neutral access, a commercially reasonable and timely
prccess, and forward-looking TELRIC prices. AT&T claims the

tariff does not address these matters adeguatel: ~ccording to

M

it, feeder subloops are nowhere discussed in the tariff, and

'

ntra-premises subloops are nct expressly addressed.®®

AT&T wonders whether the tariff's house and riser cable
provisions (discussed below) are intended tc encompass intra-
premises subloops.
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tec deliver a variety of services in apartment buildings,
corporate parks, and on academic campuses. It also wants to
perform the work needed at the cross-connection blocks, and it
seeks to avoid collocation requirements for intra-premises
subloops. It maintains that the provisions it seeks would help
AT&T to fully realize the competitive potential of multi-tenant
environments.

_ In response, Verizon insists that access to intra-
premises facilities must be had at the terminal box that serves
as the demarcation point between the carriers’ networks.
Verizon also insists that it does not allow representatives of
other companies unrestricted access to its network to splice
cables at will. It states that restrictions are needed to
address customer service, fraud, labor union, liability, and
network concerns.

AT&T acknowledges that distribution subloops are
addressed in the tariff; however, it claims the provisions are
not technology-neutral. It states that they only permit access
to two and four-wire copper pairs, and not to fiber optics or
other technologies Verizon is considering. AT&T also criticizes
the distribution subloop provisions for mandating access at the
outside plant interconnection cabinet and not permitting
interconnections at any other points. It considers the tariff
overly restrictive and objects to the connection and conversion
charges Verizon would impose. AT&T states that interconnections
at outside plant cabinets are unworkable, because they lack
electricity. AT&T also complains that Verizon does not have a
standard process for taking subloop orders or for provisioning
these facilities. It believes performance standards should be
applied to distribution subloops.

Verizon denies AT&T’'s claim that it should provide
access to sublcops at any technically feasikle point. FAccording
to it, the UNE Remand Order modified any such requirement by
establishing access at accessible terminals. Verizon 1nsists

that only its technicians should access the terminal bcx, and
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services it provides.

Verizon states that AT&T’'s provisions for the
agreement do not reflect FCC requirements. According to
Verizon, it is not possible to include provisions in the new
agreement for every variety of subloop. It also contends the
AT&T provisions are overly broad and ambiguous, and that
problems permeate every sentence AT&T has offered. It urges
that AT&T obtain subloops pursuant to the tariff, as other CLECs
do. Should AT&T request subloops that differ from the tariff,
Verizcen states it can handle such requests using the bona fide
request process specified in the tariff.

The Commission finds that Verizon has complied with
the FCC's UNE Remand Order by providing suitable tariff
provisions for unbundled subloop elements. The tariff defines
feeder and intra-premises subloops, and its building and riser
cable provisions pertain to large apartment buildings. With
respecﬁ to AT&T's access to buildings on corporate and academic
campuses where Verizon owns the cable, AT&T should submit bona
fide requests for access at these locations. Overall, the new
agreement should incorporate by reference Verizon’s tariff that
can be modified from time to time to include additional subloop

provisions as they are needed.

6. NGDLC Loops

AT&T wants a provision in the agreement reguiring

Verizon to provide it Next Generation Digital Loop Carrier
(NGDLC) loops when this technology is deployed. Verizon
acknowledges that it is exploring NGDLC loops but claims it 1is

premature to include them in the agreement, because it has not

h

Aacided whether <hey cuzl:fy as a UNE. Absent a final decisaiocn,
verizon insists it has no obligation te furnish NGDLC loops.
~ccording to Verizon, the agreement can be amended 21f and when
IGDLC loops arrive.

AT&T urges that NGDLC loops be addressed now, because

bandwidth advanced services. According to AT&T, it does not

-60-



wholesale service.®® It states that Verizon should unbundle the
loops and provide them as a UNE so it can compete with Verizon's
data affiliate. .

Verizon disagrees with AT&T's claim that NGDLC loops
must be deemed a UNE. It insists that this new technology falls
outside the Act's requirements. Verizon states there 1s no
requirement that an ILEC build new network capabilities to
unbundle the existing network for competitors. It points out
that the FCC is considering the matter, and it is premature to
include NGDLC loops in the new agreement before the FCC and the
courts have ruled.

Were the Commission to include NGDLC loop provisions
in the new agreement, Verizon would object to AT&T's proposal as
not complying with the applicable requirements. It points out
that the FCC's rules do nct reguire ILECs to provide unbundled

9

locops with DSLAMS in the remote terminals.® Verizon also does

not consider line cards to be an element of a NGDLC loop. It
notes that the FCC is considering this issue 1n the context of
the collocation of line cards at ILEC remote terminals. Absent
a FCC finding to the contrary, Verizon does not plan to offer to
collocate line cards in the terminals. Nor does Verizon
consider line splitters to be an element of a NGDLC loop. It
supports an industry-wide approach to line splitting matters.®®
The Commission finds that 1t i1s premature to consider
the inclusion of any NGDLC provisions in the new agreement given
the current status of this technology and pending its regulatory

review. Similarly, we did not require the provision of NGDLC

At e A AR et i) - = < - = TR
CUTVIOE caooale lOC,_.,: =S . WLl LESaLzT =<

¢ recording to AT&T, it is anticompetitive for Verizon to

cem e

»"  1T&T acknowledges Verizon's position but claims the FCC's
classificaticon of DSLAMs is wrong, because DSLAMs cannot
perform switching functicns at remote terminals. In any
event, AT&T claims that the FCC’s logic should not apply to
NGLDLC loop architecture.

sccording te AT&T, there are no cechnical impediments to line
splitting on NGDLC lcoops.
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find that this matter can be better addressed in the DSL

Collaborative Proceeding if and when Verizon makes these loops

. . 49
available to competltorsf

7. House and Riser Cables

AT&T wants provisions in the agreement allowing it
access to Verizon’s house and riser cable facilities so it can
connect customers in apartment and office buildings. AT&T wants
to perform the cross-connections itself to save costs and to
effectively serve its customers. In November 2000, AT&T
complained to the Commission about this matter. £Since then,
another carrier sought to perform cross-connections, and it was
allowed to do so on a trial basis.

In January 2001, the Commission requested public
comments on this matter.’® AT&T submitted comments supporting
the practice, and Verizon opposed it. Verizon prefers that
cross-connection work to be done by company employees. It is
opposed to AT&T and pthers having unrestricted access to the
network. It is concerned that such access will adversely affect
customer service, will disturb union relations, increase
telecommunications fraud, create corporate liability, and
detract from the company’s ability to sustain the network.
Verizon also believes CLECs may not provide it accurate reports
of their activities.

Nevertheless, Verizon acknowledges that the Commission

has directed it to file tariff amendments allowing CLECs to

See, Case 00-C-0127 Digital Subscriber Line Services, Opinion
No. 00-12 (issued October 21, 2000); Order Granting
Clarification, Granting Reconsideraticn In Part and Denying
Reconsideration in Part, and Adopting Schedule ({(1issued
January 29, 2001).

Tase 00-C-1931, In the Matter of Staff's Prcoposal to Examine
ke Issues Concerning the Cross-Connection of House and Riser
Cables, Notice Inviting Comments (issued January 29, 2001).
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concerns will be addressed in the ceollaborative process
established for this purpose. Consequently, Verizon urges that
this matter be addressed in the collaborative process and the
tariff, and not in the interconnection agreement.

AT&T does not want to rely on the tariff to secure its
access to house and riser cable. It believes its rights should
be memorialized in the interconnection agreement. According to
AT&T, the tariff process subjects it to Verizon's
intefpretations and to unexpected modifications of the tariff
terms.

As explained above, this matter has been fully
resolved by our recent order. A collaborative proceeding, in
which AT&T is a participant, has been convened to develop
cooperative billing and operational practices. Verizon has
submitted its proposed tariff revisions that are currently being
evaluated by Staff and the parties, including AT&T. Thus, the
Commission finds that this matter is best resolved by the
interconnection agreement incorporating the Verizon tariff

provisions by reference, as amended from time to time.

8. Dark Fiber

Here, as elsewhere, the parties want the Commission to
decide whether Verizon's tariff, or AT&T’'s interconnection
agreement, should control access to unused loop capacity,
particularly dark fiber. AT&T maintains that its provisions are
consistent with the Act, and Verizon’'s tariffs are flawed.
Verizon claims the tariff satisfies the UNE Remand Order
requirements, but AT&T’s proposal does not.

AT&T and Verizon are clearly at odds about the UNE
Remand Order reguirements. Ver:zon claims AT&T seseks a broader
cffering than it is entitled to; AT&T counters that Verizon
woeld unreasonably restric:t access TG unusea transport capacity.

AT&T believes the Order 1s not limited to fiber technology. It

Case 00-C-1831, supra, Order Granting Direct Access (Crcss-
Connections to House and Riser Facilities, Subject to
Conditions (issued June 8, 2001).
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media--dark fiber, copper pairs, and coaxial cable. However,
Verizon insists that neither copper pairs nor coaxial cable are
subject to the dark fiber reqguirements.

AT&T seeks access to dark fiber at splice joints
claiming it is technically feasible for Verizon to provide
access at this location. However, Verizon states that spliced
fiber falls outside the UNE Remand Order’s unused loop capacity
requirements. It points out that the Commission has alsoc ruled
to the same effect.’® 1In response, AT&T claims that Verizon
should not limit access to continuous fiber strands. It
believes it should have the same access to the dark fiber as
Verizon enjoys.

AT&T defines dark fiber lcops to include electronic
components (such as lightwave repeaters and optical amplifier
egurpment) and it claims to have access rights to all such
facilities. But Verizon states that AT&T's position conflicts
with the UNE Remand Order (and FCC rules) that define dark fiber
transport as facilities without any multiplexing, aggregation,
or other electronics. It points also to a Commission decision
stating that CLECs must provide the necessary electronics for
dark fiber.”

Verizon insists that the applicable requirements conly
provide AT&T access to dark fiber subloops at the accessible
terminals in its end office, and it objects to AT&T’'s proposal
to access dark fiber elsewhere on the subloop. According to
Verizon, AT&T's proposed cross-connections can degrade the
transmission quality of the fiber. But, AT&T claims the Act and
the UNE Remand Order prcvide it access to all technically
“easible points (including points at regenerator or optical
amplifier equipment), and they do not limit cross-connections to
herd ctermination points.

<

Next, AT&T wants to reserve some 0f Verizon's dari:

fiper for its future use. It states that, if Verizon can

Casge 00-C-0127, cupra, order icssued January 29, 2001.
Case 00-C-0127, supra, Opinion No. 00-12, p. 24, n. 3.
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observes that the Act, the UNE Remand Order, and the FCC's
regulations all mandate non-discriminatory treatment. Bug,
rather than reserve any fiber capacity, AT&T prefers that
Verizon upgrade its electronics and increase the bandwidth of
the existing capacity. According to AT&T, Verizon should only
reserve 1ts capacity if it can demonstrate a threat to its
ability to provide service as a carrier of last resort.

Verizon insists, however, that AT&T cannot reserve
dark fiber pursuant to the UNE Remand Order. Verizon’s tariff
provides all carriers access to available dark fiber facilities
on a first-come, first-served basis. Verizon insists that it
does not resexrve any dark fiber for itself.

AT&T also proposes that when Verizon installs new or
additicnal dark fiber facilities it should include some for
AT&T’s future requirements. AT&T states 1t is willing to
provide Verizon timely forecasts of its future requirements.
However, Verizon claims the applicable law does not require it
to consider AT&T’'s needs when designing its network and
expanding its capacity. According to Verizon, it is only
cbligated to provide AT&T access to spare facilities on the
existing network. It believes AT&T should construct its own
fac:lities or obtain additional capacity from a third party.

AT&T also objects to its having to submit fiber
inquiry requests to Verizon. It claims this reguirement is
costly and burdensome, and it provides no assurance that the
facilities will be made available. AT&T believes Verizon has
records of its available loop plant capacity, and that it does
not need any field surveys to determine whether fiber facilities
ere available for CLEC use.

Verizon is copposed to redesigning its facilities
reguest process for AT&T. It states that, after performing a
record review to determine 1Z the regquested fiber facilities are
avarlaple, a CLEC has the option of verifying the accuracy of
the Information or determining transmission gual:ty by

reguesting a fiber lavout map or field survey respectively.
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the availability of dark fiber for 1its own use.

AT&T also objects to Verizon having up to 30 days to
turn up dark fiber for CLECs. .At most, ATA&T believes Verizon
needs no more than 20 days to perform the necessary steps.
According to AT&T, the 30-day interval unnecessarily slows its
efforts to plan and grow its local network.

Verizon objects to AT&T's proposal calling for it to
certify that its dark fiber meets industry standards. Verizon
states that the FCC does not require ILECs to improve the
transmission guality of their facilities for a competitor’s use.
It also peoints out that dark fiber does not have uniform
capabilities. Industry standards have changed since fiber was
first installed, and the fiber lines may experience degradation.
For these reasons, Verizon states 1t cannot guarantee any
constant quality of the fiber optic facilities, or that the
fiber will be suitable for any particular purpose. It insists
that CLECs must upgrade and retrofit dark fiber to meet their
needs.

Verizon also states that 1t must maintain and restore
“he damaged dark fiber facilities it owns. This means that it
may have to splice the fiber cables it provides to AT&T.
Lccordingly, it states that AT&T's access to unused dark fiber
must assume the risk of such future splices. It distinguishes
this maintenance activity from other maintenance
responsibilities that would properly belong to AT&T.

Finally, Verizon objects to AT&T personnel having
unrestricted access to its network to splice and test dark
fiber. As stated elsewhere, Verizon is concerned about such

access having an adverse effect on the network and its

1<

nterfering with the company's relaticnships with cthers.
The Commission finds that AT&T and cother CLECs should

ptain access to Verizon’s dark fiber facilities pursuant to the

O

tzr1ff provisions that have been implemented ccns:istent with the
recurrements of the UNE Remand Order. AT&T has not shown any
n

'igue circuwstances that distinguish it from cther CLECs.
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reference the applicable tariff provisions.

9. Line Splitting’* .

In the pending DSL Collaborative Proceeding, Verizon
is cooperating with the CLECs to develop shared line access. It
has filed descriptions of line sharing and line splitting, and
it has provided a schedule for implementing tariff provisions.
Working groups are developing systems and operational
requirements; AT&T and others are participating in this process.
AT&T wants to establish line splitting provisions in the
interconnection agreement. Rather than establish any line
splitting requirements here, Verizon proposes that the
collaborative process and the company’s tariff set the
applicable standards. Verizon believes it is better to conform
the new agreement to the business rules and the 0SS systems
being devised in the DSL collaborative proceeding.’®

AT&T, Verizon, and other carriers are rolling out line
splitting in New York, and they are testing the new provisioning
procedures and interfaces that are needed to deploy it. A line
splitting working group meets on a regular basis to accomplish
this work. On May 29, 2001, Verizon filed a proposed tariff
addressing the terms and conditions for line splitting and a
recurring charge for CSS line sharing, line splitting and sub-
loop unbundling. In response to a Commission invitation to

6

submit comments,® several CLECs, including AT&T, filed incisive

" Line splitting occurs when a customer that obtains voice

service from a CLEC on a UNE-Platform basis also obtains
high-speed data service on the same line.

Were the Commission to address line splitting here, Verizon
has addressed the specific matters they wculd contain,
including the purchase of UNE-Platform loops, the
provisioning of splitters and the provisioning interval,
splitter lease terms, splitter locations, operational support
cystems, advanced services, and the use of authorized
vendors. See, Verizon’'s May 25 Arbitration Brief, pp. 180-
183.

® Case 00-C-0127, supra, Notice Inviting Comments (issued
June 27, 2001).
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process. The approved tar:ff shall be i1ncorporated by reference

into the new agreement.

10. Line Sharing and Resold Voice Services

AT&T proposes that line sharing be available 1in
instances where it resells Verizon's voice services. Verizon
states that this would contravene the FCC's Line Sharing Oxrder.”’
According to Verizon, the Order requires an ILEC to provide
access to the high fregquency portion of a copper loop when it 1is
the voice provider.

Verizon's position is correct, and its definition for
line sharing i1s adopted. Moreover, the DSL Collaborative
Proceeding is the proper proceeding for developing any process

that would allow CLECs to provide data over resold lines.

11. Network Interface Devices

According to Verizon, its tariff adequately addresses
the use of network interface devices, and it proposes that the
tariff provisions be incorporated by reference into the new
agreement. AT&T is generally opposed to any tariff provisicns
being incorporated into the agreement. For the reasons stated
above, the Commission finds that the tariff should set the terms
and determine the provision of these UNEs. We note that the
existing tariff does not contain definitions for the wvarious
network interface devices, and it should be amended to include

them.

12. Local Switching: Latent Features and Exemptions

Verizon provides AT&T access to its lcocal switching as
required by the UNE Remand Order and its tariff. It proposes
that the tariff be incorporated by reference into the new
agreement; AT&T proposes its own contract language. Verizon

does not believe that tariff provisions shculd be at issue in

" CC Docket Nos. 96-98 and 98-147, Third Repcort and Order zzn CC
Docket No. $8-147, Fourth Report and Order in CC Docket No.
96-98 (issued December 9, 1899).
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reflect properly its local switching obligations.

In particular, Verizon objects to AT&T obtaining any
latent switch features to which Verizon does not subscribe and
for which it is not licensed. Verizon points out that it would
incur additional costs were 1t to obtain and deploy any latent
features for AT&T. It believes AT&T should bear the development
and provisioning costs for any latent features it should seek
through the bona fide request process.

' In a related matter, the parties have agreed to
include in the new agreement citations to the legal authorities
governing unbundled local switching. While they have agreed to
cite the FCC’s Third Report and Order, Verizon objects to AT&T’'s
paraphrases of it. Verizon believes they are unnecessary, and
they could become obsolete or ambiguous were the FCC to change
its rules.

In particular, the parties differ on a significant
term in the FCC order, “end user with four or more lines.”’®
AT&T wants to narrow this exception to unbundled local switching
by limiting it to the geographic location in which a business
customer takes service. Verizon would apply the term broadly to
business customers no matter where they are located.

To support its position, AT&T points to the commitment
Verizon made in the Section 271 proceeding to make unbundled
local switching available for business customers. According to
AT&T, any exception should be applied narrowly in order to make
competitive alternatives more available to the mass market and
to small business customers.

In response, Verizon states that it fulfilled its
Section 271 commitment by including UNE-Platform service in its
tariff. It claims that local switching need not be unbundled

where it would not improve competition, as 1s the case with

"% This phrase, according to AT&T, permits Verizon to not

provide unbundled switching on the fourth and subsequent
lines serving the same business end user 1n the largest
metropolitan statistical areas.
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populated areas.

In general, the Commission finds that Verizon’s tariff
properly addresses local switching requirements, and the tariff
provisions should be incorporated into the new agreement. With
respect to any latent switch features AT&T may want, it should
pay for their develcpment, activation, and any associated fees
and charges. As to AT&T's proposals to apply the unbundling
rule only to the fourth or greater line (to limit the rule to
voice grade DS-1 equivalents) and to apply the rule to customer
locations, some aspects of these disputes are clear, but others
are not properly joined for us to consider them here. Moreover,
AT&T is not the only UNE-Platform provider in New York, and the
issues it raises could impact other providers. If AT&T believes
Verizon's tariff, as it implements the FCC's four business line
rule, is ambigucus or that Verizon is misapplying its tariff, we
encourage AT&T to file a petition for a declaratory ruling, and
we wi1ll obtain input from other CLECs with an interest in the
matter. Otherwise, we deny AT&T's proposal pertaining to the

nterconnection agreement.

[N

13. Interoffice Facilities and Dedicated Transport

Verizon provides CLECs access to unbundled interoffice
facilities as reguired by the FCC UNE Remand Order and pursuant
toc the company’s tariff. It proposes that the tariff (as
amended from time to time) be incorporated by reference into the
new agreement. Verizon claims AT&T’s proposal does not reflect
its obligations properly, and it objects to AT&T’'s definition
for “dedicated transport.”’®

AT&T's definiticn comes from the parties' first
agreement, as interpreted in an alternative dispute resclution
proceeding. According to Verizon, AT&T was improperly provided

“wo UNEs for the price of one by an interpretation that did not

Y Within AT&T's definiticn, Verazon alsoc objects to such
phrases as “interoffice ctransmission path” and “network
components” as being undefirned and brcader than the FCC's
definition.
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Remand Order. It urges that the term from the first agreement
not be used in the new agreement.

The FCC has defined “dedicated transport” as a type of
interoffice transmission facility, and as such, the term does
not include a local loop. The facility between a central office
and an end user 1s considered a different unbundled network
element. Verizon insists it has no obligation to provide AT&T
transport and loop combinations as a single UNE.®° It urges the
Commission to establish proper rates for each UNE on the basis
of their respective costs.®

AT&T prefers the definition the alternative dispute
resolution process established that includes dedicated
transmission facilities between customer premises and the AT&T
point of presence (POP). It clearly benefits from being able to
purchase, as a single UNE, a DS-1 level transmission facility
from a customer’s premises to the POP.

AT&T acknowledges that its preferred definition does
not comport with the. FCC definition; however, it states that the
parties are not bound to use the FCC definition.®® AT&T claims
it has relied on the existing definition to implement its
business plans in New York, and it believes Verizon’s position
has changed after it obtained its Section 271 approval. AT&T
also states that the prevailing definition reflects the type of
special access arrangements that were available in New York

before the Act.®?

80 According to Verizon, such a combination of two UNEs

constitutes an expanded extended link (EEL).

Bt act §§252(b), (c)(2), and (d). Verizon points ocut that, in
the UNE Pricing Proceeding, the Commission determined that an
intercffice facility runs between two central offices.

®2 AT&T maintains that the FCC definition is descriptive and not

preclusive. According tc it, the FCC definition should not
be used to restrict the use of dedicated transport.

8 verizon denies that spec:al access arrangements provide any

guidance. It points to differences in UNE configurations,
billing arrangements, rates and charges as undermining AT&T’s
comparison.
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free. According to it, Verizon has provided an incorrect price
comparison that compares the costs of a DS-1 circuit with a
four-wire digital UNE loop. The proper comparison, it states,
would compare the costs cof a DS-1 dedicated transport circuit
between two central offices with the costs of a DS-1 circuit
running between a central office and a customer’s premises.
Under this approach, the costs of both circuits are the same.
Thus, AT&T believes TELRIC rates should apply to the dedicated
transport it would retain.

AT&T also urges the Commission to affirm the rate
application rules from the first agreement that permit it to
order multiplexing for a dedicated transport UNE (or an
unbundled loop UNE) as a single UNE order and not as a UNE
combination. According to Verizon, multiplexing is a transport
functionality not an interface UNE. It points out that the
tariff addresses multiplexing in the transport section, and the
Commission’s Multiplexing Order resclved this matter against
AT&T.™ Rather than perpetuate the results of the first
agreement, Verizon urges the Commission to reflect the
Multiplexing Order results into the new agreement.

Verizon 1is correct that the standard understanding of
dedicated transport facilities is that they run between
switching offices. Such facilities typically differ from the
plant and technology that is used for the loops to customer
premises. Moreover, the facilities used to connect an AT&T POP
and a customer’s premises generally include both a loop and an
interoffice facility. The Commission finds that Verizon should
be allowed to recover the cost of all the transport and loop
facilities that are used for these ccnnections. Accordingly,
Verizon’'s definition shall be used for purposes of the new

agreement.

14. Limits on Unbundled Access

Y Cases 98-C-0690 et al., Combinations of Unbundled Network

Elements, Order Regarding the Multiplexing Component of the
Expanded Extended Link (issued August 10, 1999).
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to UNEs at any technically feasible point on 1ts network.
However, at this time, Verizon considers collocation to be the
only method available for CLECs to access UNEs at its premises.
Verizon acknowledges that collocation is not required for access
at the customer premises, or when UNE combinations are ordered.
It also acknowledges that a CLEC may request access at other
points on the network by using the bona fide request process
that permits it to evaluate the request, the applicable law, and
the appropriate rates.

Next, Verizon claims that stand-alone loops that are
provisioned over integrated digital loop carrier (IDLC)
facilities cannot be unbundled. It proposes to reflect this in
the new agreement, claiming it is consistent with regulatory
decisions in other states and the FCC’s UNE Remand Order. AT&T
acknowledges these circumstances and requests tc be informed of
any such facilities when Verizon provides i1ts firm order
confirmation. However, Verizon states that it does not know
when it confirms an order whether any IDLC facilities are
present. It proposes to notify AT&T within three business days
cf a request, if unbundled facilities are unavailable.

Finally, the parties agree that Verizon should be
compensated when its personnel make premises visits to AT&T
customers but do not gain access. Verizon proposes that the
charge equal the sum of its service order and its premises visit
charges.

AT&T has not addressed the issues presented in this
section, and it must be presumed to have no objection to
Verizon's positions. In any event, Verizon proposed §11.7 is

acceptable and adopted.

15. UNEs Provided For Telecommunications Service

Verizon insists that CLECs can only obtain UNEs to
provide telecommunicaticns service and for no other purpese. It
prcposes to reflect this in the new agreement; AT&T has proposed

o exclude any such limitaticn. Ver:izon maintains that the new
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law, including §251(c) (3} of the Act.

AT&T does not address this issue in its briefs, so it
is not clear why it proposes taq exclude the limitation; nor can
we think of a reason to do so. Access to UNEs 1is intended for
the provision of telecommunications service, and Verizon may

reflect this in the new agreement.

16. Credits for Missed Appointments

Verizon charges AT&T a non-recurring fee to recover
its costs when it converts an analog, two-wire lcop with local
number portability. Under certain circumstances, Verizon waives
the charge when an appointment is missed, and the work is
rescheduled. The parties disagree about the removal of this
charge from Verizon’s billing system. Verizon states that it
cannot remove the charge (once a service order is initiated)
without making significant modifications to its ordering and
provisioning process. For this reason, Verizon states that AT&T
should notify it when a credit i1s owed. According to Verizon,
it 1s far less costly for AT&T to provide notification, than for
Verizon to overhaul its ordering and provisioning system for
CLECs.®%*

AT&T is also concerned about double billings in these
circumestances. Rather than request a credit, AT&T insists that
Verizon should cancel the charges on its own. If necessary, it
believes that Verizon should reprogram its system and undertake
the measures needed to ensure that only one charge is assessed.
AT&T believes it should not be saddled with the expense and
burden of seeking credits for incorrect billings.

We accept at face value Verizon's claim that it would
be very costly for it to correct the current situaticn.

Conseqgquently, AT&T must notify Verizon when a credit i1s due.

In this context, Verizon objects to AT&T’s use oI the term
“firm order confirmation” for conversions of analog two-wire
loops with local number portability. According toc it, *local
service request confirmation” is the proper term the industry
recognizes, and that comports with applicable law.
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faulty Verizon bills, AT&T should be compensated by Verizon for

its administrative expenses.

17. Maintenance of UNEs

Verizon believes that AT&T should be responsible for
initial testing and trouble isolaticn on the UNEs it purchases
from Verizon. When AT&T accesses UNEs through collocation,
Verizon states, AT&T should run the tests and trouble isclation
from its collocation cage or space. In instances where AT&T
cbtains access through UNE-platform arrangements, Verizon also
states that AT&T should be responsible for performing remote
testing using appropriate equipment. Verizon complains that
AT&T's proposed language for UNE maintenance is too broad and is
likely to produce disputes in the future. Instead of allowing
complaints to emerge, Verizon urges that its language be
adopted.

AT&T reports that the parties are close to agreeing on
AT&T’s responsibility to perform initial tests and trouble
isolation work. However, AT&T does not believe that it should
have this responsibility in situations where it is not possible
for it to do tests that only Verizon can perform.

We find that AT&T should not be held respcnsible for
initial testing where it is not technically feasible for AT&T to
perform the test. The parties are directed to resolve this
matter by defining "technically infeasible" and by listing the

situations where AT&T is absolved of this responsibility.

Combinations

Verizon proposes that its tariff provide the
applicable terms and conditions Zor UNE combinations. It states

that the tariff contains all the combinations recuired by law.
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it w1ll update the tariff accordingly.®®

Verizon objects to AT&T’s propesal to use holdover
provisions from the first agreement for UNE combinations.
According to Verizon, the provisions are obsclete, and they
define combinations that do not exist and are no longer
contemplated. It also criticizes AT&T's language for addressing
individual UNEs. Because individual UNEs are addressed
elsewhere, it sees no need for duplicate provisions that could
create confusion and conflicts.

If the Commission were to conclude that the new
agreement should address combinations, Verizon urges that the
AT&T provisions be substantially truncated.®’ With respect to an
AT&T request for combinations that do not currently exist,
Verizon points out that a recent judicial decision held that
ILECs do not have an obligation to offer combinaticns that do
not already exist or that are not already combined in the ILEC's
network.®®

Verizon objects also to AT&T’s proposal to use a
single local service request to order EELs and other
combinations. According to Verizon, single crders do not
comport with the industry’s step-by-step provisioning

practices.®® It states that the existing process supports only

8¢ Tn addition to three standard offerings, UNE-Platform,

expanded extended links (EELs), and extended dedicated trunk
ports, the tariff provides general terms, conditions, and
rates for other possible combinations carriers may request.

87 verizon states that some of the AT&T provisions are

acceptable (§§3.1.7 and 3.1.8), but most are coniusing or
unnecessary. For example, §3.4.3 1s obsclete given the
parties’ decision to adopt Verizon §17, and £3.4.4 1is
superceded by their agreement to use Vericon §7.3.

88 Towa Utilities Bd. v. FCC, 219 F. 3d 744, 759 (8th Cir.
Z000) .

®® vVerizon states that the existing ordering system process was

developed by the Alliance for Telecommunications Industry
Soluticns (ATIS), the Ordering and Eilling Forum (OEF), and
the Access Service Ordering Guidelines (ASOG). It notes that
these bodies provide an industry consensus, and CLECs are
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not be permitted to change the service order system and force
Verizon to incur substantial expense to do so.

Finally, with respect. to UNE-Platform and EELs,
amendments were made to the first agreement to implement these
offerings. Verizon claims there is no need to include the
amendments in the new agreement, because the tariff suffices for
these purposes. In particular, Verizon points to the Commission
order that addressed UNE combinations and mandated tariff
revisions.’® According to Verizon, the approval of the tariff
effectively closed this matter, and AT&T should not be allowed
to pursue it here for a second time.

AT&T has sought to retain obsolete terms for
combinations and to negotiate its own terms for provisioning UNE
combinations, some of which we have determined elsewhere in this
order to be inappropriate. We find that the tariff provides for
standard UNE combinations and for other possible combinations.
Accordingly, it should be incorporated into the new agreement by

reference.

Conversions

Consistent with its proposal that the tariff
provisions for UNEs be incorporated by reference intc the new
agreement, Verizon proposes that the tariff terms for retail and
special access service conversions to UNEs (and combinations)
also be incorporated into the new agreement. Verizon points out
that a FCC rulemaking proceeding is considering special access
conversions and the use of UNEs to provide exchange access.
Verizon plans to incorporate the results of the FCC proceeding
into its tariff.

If the Commission were to include conversion
requirements in the new agreement, Verizon urges that AT&T's

provisions be rejected, because they are overly broad and so

familiar with their work and the common crdering processes
they have established.

Case 98-C-0690, supra, Order Suspending Tariff Amendments and
Directing Revisions (issued Jamuary 11, 1999).
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According to Verizon, there is little need for conversion
provisions in the agreement, because AT&T will not convert any
special access circuits to UNEs.or combinations before March
2004. By then, the parties plan to have a better understanding
of the applicable standards from which suitable language can be
crafted.

With respect to the standards for EELs, Verizon
believes that they are likely to change during the term of the
new agreement, and AT&T should not preclude the changes from
applying to it. Verizon observes that the current standards for
EELs are reflected in the tariff, and it is not necessary to set
them again in the new agreement.

Verizon alsc claims AT&T’'s methods and procedures for
conversions are unreasonable. It objects to AT&T’'s proposal to
deem its crders complete upon delivery, providing Verizon no
time to process them. Verizon believes its process for EEL
conversions properly take into consideration customer concerns
about service continuity, CLEC concerns about timely billings,
and the time Verizon needs to make conversions.®

In general, AT&T doubts that Verizon, and 1ts tariffs,
can be relied on to conduct reasonable business practices. It
believes Verizon’s obligations to convert UNEs should be fully
detailed in the new agreement.

Inasmuch as the FCC has yet to act on the terms and
conditions needed for the conversion of special access
facilities to UNEs, it is premature to include any language in
the agreement concerning the FCC's action. Moreover, we have
stated applicable terms and conditions for conversions in
various orders the results of which are reflected in Verizon's

tariff. Accordingly, Verizon's proposal is accepted.

° Verizon expects to use up to 30 business days for
conversions, whether they are processed manuzlly or by a
mechanized process. Verizon plans to.implement a mechanized
conversion process in the fourth quarter of 2001.
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AT&T proposes a cooperative testing provision to
permit it to test UNEs (and ancillary functions) at any time of
the day or week, and at any interface. AT&T believes this
flexibility is needed for smooth operations and for it to
adequately assess the functionality of Verizon-provided
egquipment.

Verizon objects, claiming it is under no cbligation to
provide AT&T comprehensive testing rights. Verizon is willing
to provide carriers cooperative testing rights in limited
circumstances. For example, it has agreed to cooperative
testing in the DSL provisioning process. But, Verizon is
opposed to giving AT&T any more rights than can be supported by
industry forums and collaborative proceedings.

We are inclined to adopt reasonable cocperative
testing practices for the benefit of both parties; however, we
find that the specific language proposed by AT&T is overly
broad, and it consequently cannot be adopted. The parties
should continue to seek to achieve a mutually acceptable
provisicn for the new agreement given their agreement in
principle to the utility of such testing, and the guidance we
provide here.

Verizon should cooperate with AT&T, as needed, to
ensure that the network elements provided to AT&T and
operational interfaces are in compliance with either the terms
of Verizon's tariff or specific requirements of the
interconnection agreement, or are otherwise functioning
properly. AT&T's language specifying access for testing at any
interface between the two parties goes too far; the parties
should define the points of access. Finally, AT&T's proposal at
§11.17.3 pertaining to multiplexers has nothing to do with

cocperative testing and should be removed.

Collocation

AT&T urges that the new agreement contain provisions
to reduce its collocation costs and to make the process fair and

reliable. It proposes that AT&T employees have access to
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accompanied by Verizon'’'s employees or escorted by security
cguards. AT&T claims its proposal is consistent with the FCC’s
rules, and it should not be charged for escorts.”?

Verizon believes the new agreement need only
incorpcrate by reference the collocation provisions contained in
its tariff. As to the need for Verizon escorts, the company
states that this matter was not addressed during the parties'
negotiations, and the Commission should therefore dismiss it.

In any event, Verizon observes that the tariff permits it to use
escorts whenever a CLEC requires access to areas outside the
multiplexing node, when a CLEC accesses a cageless collocation
arrangement that lacks other securaty, or on a CLEC’'s first
visit to a central office. Further, the tariff permits Verizon
to escort CLECs to their cageless arrangements at any time at no
charge or delay to the CLEC.

In buildings where AT&T and Verizon both have
facilities, AT&T proposes to collocate by running cables from
its floors to Verizon’s. Verizon points out that the FCC had
precluded this practice and required all CLECs to collocate in
the ILEC’s central office.’® Verizon also believes AT&T's
proposal contravenes the Act’s collocation definition, as it
requires a physical collocation of interconnection equipment at
che ILEC’s premises.® It claims AT&T should not cbtain
competitive advantages that no other CLECs have.

Finally, Verizon wants to be able to collocate at AT&T
facilities. Verizon believes it should have the option to have
a collocation arrangement or share another carrier’s collocation
facilities. Verizon has requested, but AT&T has not offered it,

contract rates for collocation space.

a2

% 47 C.F.R. § 51.323(i).

CC Docket Nos. 91-141 and 92-222, In the Matter of Expanded
Interconnection with Local Telephone Company Facilities
Amendment of the Part 69 Allocation of General Support
Facility Costs, Report and Order and NPRM (issued Octoker 19,
1992) .

% §251(c) (6).
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carriers in its central offices for 1nterconnection purposes,
but not for collocation purposes or to access UNEs. With
respect to intra-building cable interconnections, AT&T claims it
should not be saddled with unnecessary costs when it can use
this method. It denies that the arrangement provides it any
unfair competitive advantage.

The Commission finds that the new agreement should
incorporate by reference Verizon's collocation tarift
provisions. The tariff addresses the use of escorts consistent
with the FCC rules. With respect to the use of intra-building
cables in buildings where AT&T’'S equipment is proximate to
Verizon’s wire center, we have concluded that it is efficient to
permit AT&T to interconnect its facilities in this manner.

Finally, we find that the new agreement need not
impose any collocation or UNE obligations on AT&T, inasmuch as

it is a CLEC and not an ILEC.

Operational Support System Matters

AT&T drafted 29 provisions for the new agreement
addressing the pre-ordering, ordering, provisioning, maintenance

and billing functions. They cover such matters as service

95

address verification at the pre-order stage, electronic

9

notification of jeopardy,®® order completion,’’ and unscheduled

maintenance and testing.’® It states that Verizon would not

On occasion, AT&T provides Verizon an incorrect service
address for an end user. AT&T wants to be able to verify
cservice address and other information at the pre-ordering
stage. If corrections are not made here, AT&T may suffer
order rejections.

G

Not all service orders are executed as originally planned.
AT&T seeks electronic notification from Verizon of tardy
installations, so it can manage customers’ expectations and
promote customer satisfaction.

AT&T wants Verizen to not:fy it electronically when an order
has been provisioned, so it can initiate b:1ling and not
guess when the work has been done.
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agreement to be a voluntary undertaking, AT&T urges the
Commission to include in it everything Verizon may be unwilling
to do on its own. AT&T states that the 29 provisions apply to
essential operations, and Verizon should not have refused to
discuss them.

In some instances, AT&T claims, Verizon is its single
source of supply. Were the company to change its business
practices, AT&T could suffer. To guard against any dire
consequences, AT&T wants to include a provision in the new
agreement allowing it to grandfiather any 0SS features Verizon
may sunset. AT&T is willing to enter good faith negotiations to
obtain them on acceptable terms and prices.

AT&T also wants the new agreement to contain a
contingency plan should Verizon’s 0SS cease to function. It
insists that a disaster recovery plan is needed given the
essential role that 0SS plays. The absence of a plan, AT&T
states, puts its customers in jecpardy and threatens its ability
to compete. According to Verizeon, there is no need for any
CLEC-specific contingency and disaster recovery plan. Were it
to devise such a plan for AT&T, Verizon believes other CLECs
would request such plans at great expense and burden to it.

AT&T alsoc objects to Verizon issuing Firm Order
Confirmations (FOCs) that de not inform 2t when the local
service work will be performed. AT&T claims this runs afoul of
the C2C guidelines and denies it scheduling information to which
it is entitled.

For its part, Verizon urges that 0SS matters not be
addressed in the new agreement to the degree or detail that AT&T
has proposed, and that any 0SS requirements be consistent with

Merger Conditions, applicable law and accepted indusctry

*®* AT&T wants to know as soon as possible of anv unscheduled

maintenance, testing, or monitoring that may affect its
customers.
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the CLECs through the change management process.99

In a related matter, AT&T refuses to provide Verizon
access to its 0SS as a condition for obtaining access to
Verizon’'s 0S8S. AT&T insists that the ILEC’s duty to provide
non-discriminatory access is unconditional, and Verizon should

not overreach the Act.?®®

AT&T notes that it participates in and
contributes to industry-wide forums. Thus, it believes that
Verizon needs no direct recourse to it. Nonetheless, Verizon
states that in the competitive market it can win back customers
from AT&T, and it should have access to AT&T’'s 0SS to minimize
delay and to facilitate customer migration.

While AT&T seeks specific provisions in the new
agreement to address 0SS requirements and seeks to redefine
FOCs, these matters are of industry-wide concern. We find no
benefit in allowing individual CLECs to negotiate them when they
have already been addressed in industry-wide proceedings, and no
new or unigue circumstances are present. Furthermore, to the
extent AT&T, or any other CLEC, may propose changes to pre-
order, ordering, provisioning, maintenance and billing functicns
that have general applicaticn to the industry, such matters
should be brought directly to the Commission or to pending
collaborative proceedings.

AT&T's proposal for a disaster recovery plan 1in the
new agreement is not accepted. This 1s not to say that the
adoption of a contingency plan in the event of a major service
breakdown does not have merit. It does. The problem, once
again, is that this is an industry-wide concern, which Verizon
and all the CLECs should address in order to jointly establish

interface contingency plans for Verizon-provided 0S8S.*%*

“* The change management process provides documented procedures
that Verizon and the CLECs use to facilitate their
communication about 0SS changes, new interfaces and the
retirement of old interfaces.

100 £251 (c) (3).

o we will require Verizon to draft a disaster recovery plan and

submit it to the Commission within 60 days of the date of .
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functionalities to protect it from Verizon-imposed OSS changes,
in effect, this could lock Verizon into practices and procedures
that may not comport with the direction and timing of industry
changes. We find this unacceptable, and AT&T's proposal is not
adopted. We note that 0SS systems changes cannot be made
precipitously. The change control process provides CLECs ample
notice of pending changes. We also note that the uniformity of
Verizon systems is guaranteed for a specific time by a
settlement reached in a matter that MCI Worldcom, Inc. and AT&T
brought to the FCC.'°* Thus, we believe that AT&T’'s concerns are
adequately protected by the procedures that are in place.

Finally, with respect to Verizon's request for
reciprocal access to AT&T’'s 0SS, the Act contains no unbundling
requirement for CLECs, therefore, Verizon's proposal is not
adopted. Verizon is not without recourse, however, as this
matter is currently being considered in the CLEC to CLEC

Collaborative Proceeding.

Weekend Number Porting

AT&T wants to be able to transfer new customers over
weekends, and during other off-hours, to satisfy customer
preferences and to avoid interference with business custcmers’
operations. It claims that Verizon is unwilling to provide it
adequate support for off-hour porting.

Verizon states that it does not provide technical
support for porting over the weekend. Nor does it install any
new services for its own customers on these days. It maintains
skeletal crews to perform necessary repairs; after-hour
installations are only scheduled for large customers with public
safety responsibilities, such as hospitals and police stat:ocns.

It is willing to do the same but no more for AT&T.

this order. Thereafter, comments will be sclicited from
CLECs and a plan will be established.

MCI Worldcom, Inc. and AT&T, Corp. v. Bell Atlantic Corp.,
FCC File No. EAD-99-0003.
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porting, Verizon has committed itself to install, by the close
of business on each Friday, triggers on the lines AT&T wants to
port. Verizon states that this enables AT&T to transfer the
numbers without any further intervention until Monday, at which
time, Verizon will make the necessary changes to the facilaities,
records and databases. This solution, according to Verizon,
requires no additional weekend support, lets AT&T control its
porting activities, provides a seamless transition, and permits
new service installations to occur over the weekend.

Verizon's offer to provide AT&T and other CLECs an
unconditional ten-digit trigger appears to satisfy AT&T's desire

3

for weekend porting activity.10 This offer should be formally

. 104
executed in the new agreement.

Audits

AT&T and Verizon agree that audits of each other’s
books and records may be needed to verify the accuracy ocf their
bills to one another. However, they disagree about the use of
company employees to perform the audits. AT&T believes the
parties should be free to select either an outside auditor or

use their own employees.!®®

Verizon prefers that certified
public accountants perform audits and that employees be
precluded from doing so unless the parties can agree otherwise.
Verizon is concerned abocut employee qualifications and potential
bias.

AT&T complains that Verizon'’s proposal could preclude

it from using the most knowledgeable experts. According to it,

-9 For weekend ports, Verizon would remove the trigger at

11:59 p.m. on Monday evening.

'® Verizon should cease billing the customer at the time the

port actually takes place; it should not be a function of
when the trigger is removed by Verizon.

1% AT&T points out that its proposal is consistent with the

parties’ first agreement, and an audit was performed by its
employees without any adverse consequences. Also, a

Sprint /NYNEX interconnection agreement arbitrated by the
Commission contains a similar audit provision.
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trained) could make the cost of audits prohibitive. By not
using in-house auditors, AT&T believes efficiencies would be
lost, and the audits would be lengthy and lack continuity. AT&T
is willing to impress upon its employees their obligations to
Verizon to avoid the misuse of any confidential information.
However, Verizon rejected this cffer.

AT&T's proposal is adopted. It has provided
reasonable grounds supporting its position that independent
auditors should not be mandated. AT&T has offered to provide
reasonable assurances to preserve confidential information. If
necessary, a provision addressing confidentiality may be

included in the interconnection agreement.

AT&T Rates Applicable to Verizon

Verizon believes AT&T should not charge it any greater
rates than Verizon charges AT&T. AT&T objects, observing that
CLECs have no market power. AT&T believes it should be
permitted to charge rates consistent with market forces and its
underlying costs. It claims that a price cap similar to the one
Verizon has proposed here was rejected in a case involving
Sprint Communications.

In response, Verizon points out that the standard
practice in New York has been to limit CLECs to the prices that
the ILEC charges, unless the CLEC provides rate or cost
information demonstrating that higher prices are warranted.
Lbsent a rate or cost study, Verizon believes this approach
should apply to AT&T’'s prices for the services and facilities
that Verizon may want to obtain from it.

We find Verizon's proposal to be reasonable, as it 1is
premised on the established practice we employ. Absent a cost
study and Commission approval of a higher rate, the default

rates are those contained in Verizon's tariff.

Beona Fide Request Process

Like many other tariff provisions, Verizcn proposes to

incorporate in the new agreement the bona fide request process
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the tariff. The Commission finds that the parties need such a
process to effectively process AT&T’'s request for new UNEs.

Accordingly, Verizon’s proposal is adopted.

CONCLUSION
Having resolved the issues the parties submitted for
arbitration, Verizon New York Inc., AT&T Communications of New
York, Inc., TCG New York, Inc., and ACC Telecom Corp. are
expected to execute an interconnection agreement consistent with
the uncontested results of their negotiations and our

determinations by no later than August 31, 2001.

The Commission orders:

1. The issues presented for arbitration by Verizon
New York Inc., AT&T Communications of New York, Inc., TCG New
York, Inc., and ACC Telecom Corp. are resolved as decided
herein.

2. This proceeding is continued.

By the Commission,

(SIGNED) JANET HAND DEIXLER
Secretary
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1. HISTORY OF THE PROCEEDINGS

This matier is the arbifration of unresolved issues requested pursuant to the
nzgotiation of an inlerconnection agreement between Sprint Commun:catiors Company,
L P. (Sprint) and Verizon Pennsylvania Inc. and Verizon North, Inc. (collectively
Vermzon). On May 15, 2001, Sprint filed 2 Petition requesting arbitration of
tnterconnection agreements with Verizon. The Petition was filed pursuant to 47 U.S.C.
3252(b) (the Telecommunications Act of 1996 or aiternately TA-96), and the
Cormmussion's Jmplementation Orders' and listed approximately twenty-cight :ssues.
Subsequently, Verizon filed an Answer to the Peution. The Answer listed approximateiy

. 2
twenty-two unresolved issues.

The matter was, thereafter, assigned to presiding Adminisaative Law Judgs
(ALJ) Marlane R. Chestnut acting as arbitrator. Pursuant 1o the schedule adopted at the
pre-arbitration conference conducted June 8, 2001, both parties submitted Imual Offers
onJuly 5, 2001. An arbitration conference was held July 11-12, 2001, in Philadelphia.
Each party presented witnesses and introduced exhibits, which were admitted into the
record  On July 20, 2001, the partics submitted their Final Offers (FO hereafter).
Accomganying Sprint's FO were additicnal exhibits, which were admitted by ALJ
Chestmut. Further, Verizon, in response to the request of ALJ Chestnut, supplied
responses to Sprint Exhibit 4, and an affidavit, which responded 1o Sprint Exhibit 12,

These supplementa) exhibits vrere admitted in the record.’

‘ In re: Implemertation of the Telecommunications Act of 1996, Docket

No M-0096G799 (Crder enterad June 3, 1996; Order on Reconsiceration cntered
Seztember 9, 1996).

: Ceriain of the unresolved issues hsted by Verizon in its Answer, either
overizp the 1ssues presented by Sprint or present sub-issues reiated thereto

’ Appendix A to the Recornmended Decision lists the witiesses and exhibits.
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On August 13, 2001, the Recommended Decision (R.D.) of ALJ Ches:nuz
was ;ssued. The Recommended Decision addrassed and provided recommendations on
the cnresolved issass.” On August 28, 2001, Verizen filed Excestions to the
Recornmended Decision. Accompanying Venzen's Exceptions to the Recommended
Decision was 2 Motion to Supplement the Record (Motion). Venzon's Moton requesied
pemmission to suppiement the record with certain documents produced in a Marylznd
arbitration proceeding. Verizon asserted the mformation In this proceeding purperizd o
support Sprint's oral representations and positions on certain issues litizated in the instant
proceedings. The supplemental information was proffered for consideration in this
orocezcing. Also, Venzon's Excepuons included Appendices A through D and

« . " - . 5
“Supplemental Appendix E" which are extensive reproduced record citations references.

On August 28, 2001, the Exceptions of Spnint were also received.
Subsecuerntly, on August 31, 2001, Sprint ﬁledlz‘i‘n Answer to the Verizon Motion, as we';
as 2 Mouon to Sitike certain proffered documents.

By Secretan a] Letter dated Avgust 31, 2001, the parties werc advised of the
submission of an Auglst 20, 2001, letter whereby Sprint and Venzon jointly agreed (o
2xtend the date for issuance of a decision ("Day 270" pursuant to the Commission's

Implementation Order) 1n the above-referenced matter to September 19, 2001,
Additionally, the August 31, 2001 letier advised the parties that they were afforded an
opportunity to file Reply Exceptions in this matter on or bzfore the close of business on
September 6, 2001. Therezfter, the extension until September 19, 2001, was further
extended by agrsement of the parties unti] September 28, 2001, and then again until

Qctober 15, 2001.

: Treissues enumerated in the Recommended Decision proceed from Issue

“a.1to lssue No. 28, The acrual number of issuss presented and zddressed s fiftes

Given the expedited time schedule, these references matznally aidec in ti-.15
Zcmmission’s consideration cf the unresolved issuss (o this proczecing.
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N PR 2

w= TOTAL PEGE.CL =«
2Rl 12a:27 az CorE o



o

g

~2

- oA

o em e -

ut
it

Ul
AN

Om September 6, 2001, Replies to Exceptions were recerved from Verizon

and Spnnt. The proceeding 15 now nipe for disposition by the Commission.

By letters dated September 10, 2001 and Septemter 13, 2001, Sprint lodgad

objections to Venzon's representations and attachments contained in reply pleadings.
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I1. DISCUSSION

A. Verizon Motjon to Supplement Record agd Due Process Concerns

1. VZ Position

In the [ntwoduction preceding its exceptiors to specific unresolved issues,
Verizon asserts that the presiding ALJ improperly relied upon representations made by
Sprint and information referenced by Sprint conceming the status and/or resolunion of
similar issues in arbitration proceedings 1n other jurisdictions to reach her determinations.
(VZ Exc., pp. 2-5). In addition to arguing that the information provided by Sprint was
inaccurate, Vernizon further stites that certain statemnents ofSprint'-s witnesses were

tmproper hearsay, not subject to cross-examination. (VZ Exc., p. 2).

Verizon cxplains that it was during an arbitretion heaning held in Marylard

zpproximately one month afier the arbiration proccedings between itself and Spnnt in

e}

ennsylvania, that “Sprint’s misstaternents became abundanty zpparent.” (VZ Exc,,

©. 3). Venzon cites specific examples of certain ALJ Chesmut recommendations and
argues that the process used in reaching conclusions on the unresolved issues violated 1ts
procedural due process rights and did not comport with the “best evidence™ rule. As
noted, after its independent review of the naturc of the documents referenced by Sprint,

Venzon argues that Sprint’s references were inaccurate. (VZ Exc., pp. 1-5).

For relief, Venzon, through 1ts Motuon, requesis that the record be
sucplemented with documents prodused by Spnrnt in the Maryland proceedings, which
supposecly support Sprint's oral representations and positons on substannally similar
155ues. Verizon, in its Exceptions, fusther requests that the Commussion engage ina de
nowo review of the relevant factual and legal issues i tnis proceeding. (See Motior;

.

VZ Exc., p. 5).

252293vl
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2. Sprint Answer and Sprint Motion

In its Motion to Strike,® Spnnt disputes Verizen's contzntion that Spnnt
failed to produce all relevant documents i support of the CLEC's issues. Accerding 1o
Sprint, the obligation was with Verizon to conduct discovery in the subject arbitration
proceeding to obtain zdditional information rather than atternpt 10 submit documents {ijed
m the discovery process of another on-going proceeding. Sprnt painis out that Venzon
was 2fforded the opportunity to conduct discovery of all assertions and issues presented
in this ai;bitrau'cn nroceeding. While Verizon was aware at the outset of Spnint’s claims
and proposzls, s well as Sprint’s relationship with other RBOCs, Sprint maintains that
the ILEC chose not to avail itself of the discovery process. Sprnt takes the view that it
wzs not required to provids Verizon with other RBOC irnterconnection agreements absent
a discovery request by Verizon for production ¢f such documents. (Spnnt Mction, p. §).
Sprint 2dds that despite Verizon's prior knowledge of Sprint's claims and 1ts pesitions on
the issues, Verizon now sceks to introduce misleading information under the pretext tha:
the In‘ormaticn has only become available due 1o Sprint’s pending Maryland arbitration
oroceeding. (Spnnt Motion, pp. 5-6). Sprint explains that because Vedzon 15 not 2 party
10 the interconnections between it and each of the RBOCS (SBC, Bell South and Qwes:)
and lacks factual expenience regarding the specifics of these business relationships, any
conclusions regarding the documents proffered by Verizon are based on speculation. As

such, Sprint maintains that these portions of Verizon's Exceptions should be stricken as

ex=<a reccrd

i Sprint categoncally objects to documents fiied at Tabs 5-i6 and

Astachments A of Verizen's Exceptions.

282291
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Similarly, in its Answer, Spant urges the Commission 1o deny Venzon's
Motion to Supplemnent the Record for several reasons. First, Spnint believes that Venzon
musrepresents the basis upon which extra record evidence 15 sought to be admitied.
(Spriat Answer, p 3). Withrespect to Yenzen's contention that the extra record
admission is sought to rebut numerous oral representations and posttions taken by the
CLEC, Sprint points out that Verizon failed to avail itself of the discovery process for
production and introduction of these documents. Sprint also disputes Verizon's assertion
that Spaint’s arguments were oral arguments arguing that Sprint’s positions with respec:
10 other RBEQCs relative to Verizon were stated in Sprint’s Petition, Initial and Final
Offers. (Sprint Answer, p. 3). Secordly, Spnnt maintains that had Venzon adhered to
the established procedural schedule, Spnnt would have had an opportunity 1o rebut and
fully respond to Venzon's proposed exira record evidence and Venzon's factually
incorrect assertions. (Sprint Answer, p. 4). Having waited until the eleventh hour to
present extra record evidence. which Verizon purports to be relevant to this proceeding,
Venzon has foreclosed an.y meaningful oppormunity by Sprnnt to cross-examine or rebut
Venizon's assertions with 1ts own wimesses and record evidence. As such, Sprint goes on
to explain that it would te severely prejudiced of Verizon's proposed use of extra record

evidencce 1s permitted in this proceeding. (Sprint Answer, p. 5).
3. Disposition

On consideration of the Verizon Motion, 2and Sprint’s Answer thereto, we
shail grant said Motion and permit the record to be supplemented only for the limited
nurpese of taking official notice of the policy issues and positions taxen in those issues

ty Sprint  Spnnt's Motion 1, hereby, denied.

The documents, atazhzd as Attachment A to Venzon's Excepliens, arc
:nier zlig, cettain Sprint responses to discovery requests by Venzon in Maryland Public

Service Commission Case No. 8287, As noted, this matter is a pending Section 252
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arbitration proceeding between the parnes (Sprint and Venzon MD). To the extent the
documents are responses to data requcérs and may not, at this juncture, be a formal part ot
the evidentary record n the Maryland proceedings, such documents will not be usaed o
rzsolve contested issues of fact here. However, 10 the extent they are documents offered
by Sprintin a proceeding ouiside of Pennsylvania, Sprint is assumed to be under the same
cbligation of accuracy and wuthfulness as in Pennsylvania. Thus, Sprint cannot be said to
be mnherently prejudiced by referning to statements made under circumstances where 1t
has the same obligation to report. As noted, our review of the supplemental material

shall not be used for the purpose of adjudicating any disputed fzcts atissue in the
proceedings in Pennsylvania. Rather, we shall take official notice of the documents for

the purpose of reviewing policy determinations relative to substantielly similar issues

2ddressed in those jurisdictions and statements or admissions of a party.

We additienally note that due to the extremely abbreviated procedural
schedule necessitated by this matter, the parties did not file bnefs in this case, This fact
has, from our review of the record, been pertly responsible for the dissatisfaction
expressed by Verizon with regard to the ALJ's reliance on the statemnents and references
of Sprint. We do not find that the ALJ improperly relied upoa statements of either panty
in this matter, but drew appropriate inferences therefrom 5ased on the testimony. One of
the moss: cited and objectionable references appears at the Recommended Decision,
page 17, where ALJ Chestnut remarked "I will teke Sprnt et its word that 1t is not
requiring Verizon (or VADI) 1o purchase or deploy new facilities " The ALJ cites

pertinent portions of Sprnt's FO, pp. 24-25, which support the reference.

On balance, we find that the rature of the proceedings have afforded each
zrhlaucn paricipant with agoguats procedural due process. Inan effort to make clzar
“mat no patly has been prejudiced by the process, we shall review, de rovo, the
contznnions of the partics refative 1o the outstanding unresolved issues. Additionally, the

opoorunity to file Replies to Zxceptions providzs an additional assurance that the process



1s farr and consistent with due process principles. To the extent we agree with the
disposition and/or reasoning of the presiding ALJ, however, we shall not be constrained

to 50 :ndicate.’

B. Unresolved Issues
1. Issue No. 1 -- Terms and Conditions
a. Positions of the Parties

This issue is whethet Sprint may apply its tariffs for transport and

termination and for access 1o its facilitiss for interconnection with Verizon.

Sprint states the issue as follows: “May Verizon arbitranly cap Spriot's
ratcs and charges and prcc.ludc Sprint from adopting tantfed rates for certain wholesale
services that arc higher than Verizon's charges for the same or similar services under i3
tantfI?" (Sprint Petiion, p. 1€, Sprint FO, p. 6). Spnnt takes the position that its rates for
wholesale services provided t> Verizon should not be capped at Venzon's rates, but
should be governed by its applicable, approved tanffs. (/d.) Spnntargues that to require
1t to provide wholesale services at Venizon's tariffed rates rather than its own rates for the
same or similar services, would assume that they each have the same costs. Further,
states Sprint, this would require that Sprint price its services at or below its tariffed rates.
Sprint primarily relies on Section 1303 of the Public Utility Code (“Code”), 66 Pa. C.S.

§1303, o maintain that such a provision would be urlawful, (Sprint FO, . 7).

’ The Commissicn acls as the ultimate fact-finder and may disregard an
ALJ's findings and reverse. Zast Gosren Twp. v. Pa. PUC, 486 A.2d 550 (Pa. Cmwith.
1983); also Pa. Elec. Co. v. Pa.PUC, 473 A.2d 704 (Pa. Cmwlth. 1984).

2E2293v) 8
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Sprint stztes that itis wiling, 25 a maTer of comprom:se, to nciude a
porton of Verizon's propescd ianguage for Sectien 24 11.3 1 a proposed interconnect:on
agreement This language would state that rates and charges could be superseded by a

rew rz2ie or charge when such rafe or charge 1s required by order of the Commission or

the Fzderzl Communications Commission {FCC). (Sprint FO p &).

Venizon maintains that the issue invoives the rates and charges that it must
pay Sprint for access 1o Sprint's facilities. (VZ FO,p 3) Venzon emphasizes that, as an
ineumbent local exchange carmier (ILEC), 1t1s a captive purchaser of services from the
compettive local exchange carrier (CLEC) and cannot obtain the sexvices it requires o
intercannect with the CLEC (Sprint) elsewhere Thus, to ensure the rates for these
services are reasonzble, Verizon proposes that Spnnt’s rates and charges for the same
services, facilities and arrangements that it mus: odtain from Sprint sh.ou-ld not be hicher
than Venzon's own rates for the same services, facilities, and arrangements. An
exception to this principle would occur if Sprint's rates and charges for the same servizes
exceed Venzon's rates and such costs have been justified to and approved by the

appropnaie reguliatory autherity. (VZ rO, p. 4).

Venzon buttresses its position that reliance orn its (the ILEC's) cost darta 1s
warranted with two references. First, Verizon aites the FCC Local Comperition Order,
Para. 1085.° Second, Verizon argues that our Global Orcer,” particularly
Section 55 59(a) of Appendix D thercto, supports the notion that 2 CLEC should te
charging the same tanificd rates for certain wholeszle serices as the ILEC, absent some

justification.

! implemertztion of the Local Compenticn: Provisions in tre

Telecommunications Act of 1996, FCC Docket No. 96-98, First Report 2nd Order,
:1 FCC Rced 15496 (1956).

? Joirr Petition ¢ Nexlink, et al., Docket No P-G0991648, er al. (Opinica
znd Order entered September 30, 1999). (Appendix D, Secion 53.59(a) and (c).

28229121 9
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Venzon explains that CLECs are permitted to adopt an ILEC’s rates or cost
studies because such rates or cost studics, once approved, are presumptively reasonacle
t 15, therefore, presumptively fair, says Verizon, that the CLEC shou!d charge no marz =2
the ILEC <han the ILEC can charge to the CLEC, where the ILEC does not have 2
competitive alternanve, but is required by obligations arising under TA-96 to
interconnect and, therefore, purchase such services from the CLEC. Thus, states
\;'eﬁzon, a provision in an interconnection agreement that requires the CLEC to charge no
more than the ILEC for the same or similar services is reasonable, fair, and comports

with applicable law. (VZFC,p 7)

Last, Verizon asserts that TA-56 provides Spnnt the remedy of submitting a
forward-looking econom:c ccst study to rebut the presumption of “symmetrical” rates
between the ILEC and CLEC In the event Sprint fzared that its costs exceeded the
amoun( Verizon 1s permitted o charge, Verizon argues thzt Spnint had the opportunity
jusufy a departure from ‘Ih.c [1.EC s rate by presenting a cost study. (VZFO, pp. 7-8

. . 1 . - ‘
ciung a Maryland decision).” Sprint did not present such 2 study.
b. AL J Recommendation

The ALJ recomumended the adoption of Sprint’s position. The pertinent

reasoning is repuinted, beiow:

. First, there is no guestion that as a matter of law 1t [Sprint]
is obligated by Section 1303 of the Public Utility Code,
66 Pa. C.S.A. §1303, to charge its rariffed rates for service,
not the rates and charges contained in Verizon's anil
Szcond, each and every authonty cited by Venzen as support
for its position recognizes tha: the CLEC can, if it does not

=

2 Ir the Mazzer of iie Applicciior of MFS intelenet of Maryland ., MD

2.3.C. Case No. 8584ii, Order No. 72548, Section D-Regulation of New Entrants
(Deccember 28, 1993).

2822931 10
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wish to adopt Verzon's rates and charges, chargs rates that
are either nsgotiated or supported by 2 cost study. These
authorities include the Federal Communications Commus-
sion's (FCC's) Lecal Comperitior Order, 2 Massachusets
D.T.E. arbutratzon order and the Commussion’s Global
Ocder. ...

Use of an incummbent's rates for transport and termination
have been accepted by the various regulaiory bodies as a
proxy, not necessanly a cap. A CLEC can chocse to adopt an
ILEC's rates, which arc presumptively reasonable, so as to
avoid the necessity of presenting an appropriate cost stucy.
However, this is a rebuttable presumption — a1 ILEC clearly
has the nght to charge higher rates :f they are cost-justified or
negotiated. Of course, any proposed or existing tanff is
subject to challenge. If an ILEC in that situation is unable to
support its higher rates, then presumably 1t will not be
permitted 10 include them in its tariff.

(R.D, pp. 3-2).

c. Exceptions and Replies

Verizon excepted to the ALJ s recommendatica [t repeats the concerns
cxpressed in 1ts FO but emphasizes the reasoning of the Massachusetts Department of
Telecornmunications and Encrgy ("Massachusetts D.T.E.) that zbsent some compelling
justification, Sprint should not be charging more than the incumbent charges for the same

services when Verizon (the incumbent) must obtain those services from Sprint.

In Replies, Sprint urges the adopticn of the Recommended Decision and

points our that Verizon's reliznce on Appendix D to the Glotal Order is musplaced

2822951 1 1
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d. Disposition

After consideration of the positions of the parties and review of the
pertinent citations from the Local Competition Order, our Global Order, and state
commission determinations provided by the parties, we find that Venzon has the bexer
position. Therefore, we shall reverse the ALJ and direct the incotporation of Venzen's

proposed language on this issue.

We view the essentizl question as what is the quantum cf proofthat 2
CLEC sﬁouid produce 10 overcome the rebuttable presumption that the rates charged by
an ILEC f‘or the same or sirmlar scrvices should govern, and that another rate is justified.
We do not view the issue as rzquirning 2 CLEC to charge a rate other than its tarified rate
in devogation of Section 1503 of the Code. The rates to be charged pursuant to a final,
approved interconnection agreement, whether they are Venzon's or Sprint’s, will be
rates established pursuant to state or federal approved tanffs. Thus, cither rate 1o be used
{or the services would be accorcing 1o a regulatory approved process and, thus,

Section 1303 would not be violated.''

The Local Competition Order as well as the Massachusetts decision cited
provide for the CLEC to submit a forward-looking cost study as a means of rebutting the
presumption that the use of symmetrical rates for the same or similar services is
preferred. Sprint has not done so in this case, but has merely relicd upon its Commission-
approved tariffs as the basis for opposing Verizon's language. Mere reliance on
approved tanfis falls short of the burden that the CLEC should meet where the parties
caanof agree. Whereas Verizon cites our Global Order as suzport for its position, we

ncoie that the discussion of ILEC taniffs 1n ths context of the Gobal Order Appendix D is

We make the same observation in the evant Sprint would incivde 2 cost
study in the record and this Commission were to approve a rate for a service which is
cifferent from either parties’ filed tanff.

12
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different than the context in witch the partes are currently liganng unresolved issues
seraining to tariffs. While different, 2 review of the Ginbdal Crder Appendix D does

miiitate 1n favor of Venzon’s postuon.

As the dominant carner, Venzon’s costs fer wholesale services will be
under the most 2ctive scrutiny for compliance with forward-looking cost principles
mardated by the current applicable FCC rules and Commission determinations consistent
with those rules. (See, Further Pricing of Verizon Pennsylvarizc, Inc s Unbundled

\ "

'

~vork Elements... Docket No. R-00005261, et al. (Order entered August 30, 2001)).

o

A7 the state level, this Commission has authonized CLECS to charge rates for non-
competitive services at or below those of the ILECs as a means of providing the CLECs
relief from 2dministrative burdens associated with cost justification for said rates. Thus,
in Appendix D of the Globe! Order, the CLEC is relieved of the obligation to provide
extensive cost suppon 1o justiy charging rates for services that are substantially similar
10 those noncompetitive services provided by the LEC where such rates zre et or below

‘hose of the LEC.

Thus, while the Global Order pertains to 2 “'rate panty” anzalysis, the issue
a1 this arbitration proceeding pertains to rate symmety. Yet, we conclude that similar,
though not i1dentical, bolicy considerations support Venzon's position. The use of the
ILEC's rates for the same or similar services promotes symmetry, avoids the potential for

.« . . . 1
arbitrage of services or arrangements, and is easily established. :

Also, we agree that Verizon's proposed language 1s consistent with the
Iccal Compernizion Order in that the CLEC is able to euther ncgotiate 2 different s of

submit documen:aticn, Le ,  cost study, for a rate cther than that provided by the ILEC.

Sprint would discount Verizon's captive purcheser argument. This pesitien
has some validity in thet Verizon is obligated to interconnest under TA-96 with a

reguesting CLEC. 47 U.S.C. §251(c)(2).

122295v] 13
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Based on the foregomng, we conclude that Sprint failed to meet its burcen ot proof
regarding the rejection of the 1LEC’s rates for the same or simular services, Consistent

21th the 2bove discussion, Verizon's proposed language shall be adopted.

We qote that in a recent New York arsirauon Order involving AT&T and
Verdzon New York, a stmilar question zrose regarding whethet to use the ILEC's tanifs
o the terms of the interconneciion agreement. (See Joint Penticn of AT&T Communica-
tons of New York, Inc., etal .. for Arbirration to Establish an Inrerconnection
Agreement with Verizon New York, Case 01-C-0095 (July 30, 2001) (4 T&T/VINY
Arbirration)). AT&T, as 2 CLEC, argued that Verizon NY had, on occasion, interpreted
or implemented its filed tanffs in ways which were allegedly anti-competitive. AT&T
210 asserted that the tanff provisions placed an improper burden on it, as a CLEC, to
justfy any departures. The New York Public Service Commission (NY PSC) concluded
42t the TLEC tanffs should contol unless the tanff did not specifically govem the
<iuation addressed in the interconnection zzreement. The NY PSC reasoned that the
12 ff approach provides a reasoneble basis for establishing a commercial rc!anonshxp
Jromotes comparable intercornectons for CLECs and unbundled access on simiiar terms

and Yad been approved (o assist parties and recuce marers which must be arbitrated on a

cese-ty-case basis. (AT&T/VZNY Arburation, shpop, pp. 3-3).

Ironically, Sprint has cited a NY arbitration proceeding, Petitton of Sprint
Communications Compary L.2 ... for Arbitration lo Estcblish an Intercarrier
Agreement With Bell Atlariic-New York, Case No. 99-C-1389 (January 28, 2000)

(Sorint/BANY Arbitranion) where the NY PSC rejected Verizon's position on this spec: 1fic

1ssue as it pertained to Sprint:

3ull Atlantic-New York hes proposed that Sprint net charge
any more than Zell Atlannc-New York's tanff rates and
charges for the services Sprmnt ovides 1, unless Spant has 2

or
cost justification fot a higher amount that has been accepted

n
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[
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by the Comumnission. Sprint objects 10 any such cap on Its rates
and charges.

The Commission finds that the Bell Atlanne-New York
proposal to te Sprint's prices to 1ts own tanff 1s unnecessary
because Spnnt 1s expected, and will be required, to maintain
acceptable tanffy on file with the Commission. In any
instance where Bell Atlantic-New York considers Spnint's
proposed tariffs to be unwarranted, 1t may seek 1o raise the
issue when the wnff provisions arc presented to the
Commission for action. No changes are necessary to the
current process by which Sprint submits its tanifs (o provide
Bell Adantuce-New York a reasonable oppormunity to address
Sprint's rates.

(Sprint/BANY Arburaiion, slip op., pp. 15-16). (Notes omitted).

We reject Sprint's request for rates other than Venzon's because Spnnt has

nce

,.
n
[
0

tained its burden of proof necessary to overcome the rebutatle presumption that
the [LEC's rates are rzasonable and should be charged for the same or similar services
zhsentjustification. Acceptable justification has been a cost study, which was not

»

Srmitied in this case. Further, our determmination here 1s consistent with 47 C.F R

v

r—r'

331 T11(b)-allowing asymmetncal rates for trensport and terminaucn of local maffic in

cera;n circumstance.

2. Issue No.3 — Resale of Vertical Services

a. Positions of the Parties

nessue s whether S rntshould be zkie to otrain Som v ‘enzZon cusiom

C

s

img Teatures. or vertical feanures, on a stand-alonc basis for purpeses of their resale

=

—urcuant ‘o the aophcable wholeszle discount of TA-96. (Sprnt Peuticn, p. 15). Spamt

4

cests this Commuission to direct the resale of versical features consistent with

18214 15
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Secuon 251(c)(4) of TA-96, 47 U.S C. §251(c)(4). Sprnt asserts that Verizon

I

mproperly relies upon its histoncal monopoly control over basic services, f.e , the dizl

ton=, as 2 means of restricting consumer access to competitive options for vertical

193

telecommunications services in the post TA-96 environment. (/d.).

Venzon states the issue 15 whether or not 1t 1s obligated under law o
nrovide to Spant, at wholesale rates, vertical features on a stand-alone basis where it dees
r.ot offer these features to its end user customers independent of the underlying basic
telephone service (dial tone). (VZ FO, p. 9). Essennally, Venzon's position is that
Sprntmay purchase vertical services from Verizon, but it must pay Verizon's retail

nice. Thus, Verizon proposes an interpretation of Section 251(c)(4)(A) of TA-96 that it

e

15 the obligation of the LEC to offer at wholesale only those services which the LEC

off=rs to retail customers on a stand-alone basis. (/d.)."

b. ALJ Recommendation

ALJ Chestnut recommended that Sprint's position be adopted. She
cisagreed with Yerizon's contention that if has no legal obligauon to sell discounted
verucal services to Sprint because 1t coes not offer those services at retzil on a stand-

alone basis.

ALJ Chestnut observed that local dizal tone and vertical featurcs are,

o
-

ectively, two separate tetail offerings, which are separately tariffed, priced,

provisioned, and bi.led (R.D., p. 5). Thus, she reasoned, verncal services are tele-

+ay]
el

communications services which are sold to end-users, thereby meking thema re

E Verizon references its Tenf Pa. P.U.C. No. |, §30E-1 and GTE North Inc.
TantfPa. P.U.C. No. 4, §29. (VZ Final Offer, p. 9, n. 9).

282291 16
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service subject to Section 251(c)(4). ALJ Chesmut concluded that based on the
testimony of Venzon witness Muller, Venizon's refusal to agree ‘o the resale of vertical

services was not based on any technical impediment, or operational concern, but on 1ts

legal pesivon. (R.D., pp. 5-9)

ALJ Chestnut succinctly considered and rejected each successive Venzon
o'oj::c-tion to Sprint’s position. She found that the existence of a Venzon taniff which
bundles vertical features with an underlying dial tone could not be used to avert the
TA-96 requirements for the resale of retail services zt 2 wholesale discount. Also, ALJ
Chesmut was convinced that the statutory presumption that LEC restrictions on resale are

unrcasonable was not overcome by Venzon. (R D., pp. 6-7).

Finally, ALJ Ch=stnut considered the fact that Verizon indicated that it had
not conducted a cost study for discounting vertical features. Based on this fact, she

recommendad:

... Sprint’s compromise position, exp.ained in 1ts Final Offer
at 14, snould be accepted. Verizon should make these
vertical services availzble for resale to Sprint on 2 stand-alene
hesis (without d:zl tone) on &n intenm basis ot the full whele-
sale discount until such time as Venzon files the appropnatc
cost studies that establish that a reczlculation of the wholesale
discount rate1s justiied and appropnate. Also, the billing
options available to ESPs, expressed at page 14 of Sprint’s
Final Offer, should be made available to Sprint as well,

(RD., p. 7).
C. Excepticns and Repiies
Vemzen ©led Exceprions 1o the ALJ recemmencaticn (See VZ Exc,

op. 38-240). Venzon reemphasizes its position that Section Z51{c)(4){A) 0T TA-98
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obligates it to offer for resale at wholesale rates, "any telecommunications service that the
carmer provides at retatl 1o subscribers who are not telecommunicanons carrers.” (See
also 47 C F.R. §51.605(a)). Therefore, Venhzon argues that Spnint may purchase vertical

services from Venzon, but it must pay the retail pnce. (VZ Exc., p. 38}

In its Exceptions, Verizon apparently concedes that vertical services and
dial tone are separate services - - “Verizon's pesition has been and continues to be
-onsistent with applicable law — Sprint may purchase vertical services from Venzen, but

1t must pay the Verizon retail price.” (VZ Exc,, p. 38).

Verizon argues that TA-G6 requires it to offer to CLECs at wholesale those
scrvices which it offers at retail. Thus, because Verizon only provides vertical services 1n
conjunction with Verizon basic dial tone service, 1t should not, under this reasoning, be
-equired to provide vertical services at the applicable wholesale discount. Verizon points
cut that the jurisdictions of Kentucky and Massachusens have rejected Sprint’s posinon.

(VZ Exc..p 38).

Verizon also criticizes the ALJ as having applied the wrong standard to the

35U

[
[}

Afier citing to the Confersnce Transcript, page 239, Verizon notes:

Whether other carriers are doing it [providing a wholesale
discount to vertical services] is not the standard. The
standard to be applied is whether Verizon offers the service at
retail on a stand-alone basis. Despite the obvious legal fest
set forth in §251{c)(4)(A), the ALJ limited her inquiry 10
asking Sprint's witess whether carmiers elsewhere did what
Sprint was asking.

V7 Exc..p. 29). (Emphasis u1 onginal).

Verizon next discusses the ALJ direcnon that it provide vermical seTviess at

-he <21l wheiesale discount. Venzon explains that the wholesale discount is bascd on the
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costs that Verizon would avoid if it provided the service through resale. Verizon notes
that it would avoid few, 1f any costs, applicaple to the resale of vertical services.

[n Replies to Excepiions, Sprint emphasizes that TA-96 does not mention
the phrase “stand-alone basis.” Thus, Spnntresponds that Verizon attempts to re-write

TA-96 include such a requirement. (Sprint R.Exc., p. 22).

Also, Sprint notes that there are no technical impediments to the resale of
veruical features without the dial tone, and the record demonstrates that vertical feateres
are offered at retail to end-users. Thus, pursuant to the FCC Local Competition Order,
Para. 931, if a service 1s sold to end-users, 1t is a retail service. (R.Exc., p. 23). Sprnt
further points out that the FCC has explicitly held that vertical switching features should
be made available to competitors through the resale provisions of Section 251(c)(4) of

TA-96. (Spnnt R.Exc., p. 23).

Finally, Sprint emphasizes that the non-Pennsylvania proceedings which
rejected 2 similar position should not be binding upen our determination here and that
4{th regard to the applicable wholssale discount, Venzon would inappropriately shift the
burden of going forward to it us the CLEC, when such burden should be Verizon's.

(Spnint R.Exc., pp. 24-25).

d. Disposition

On consideration of this issue, we shall adopt the recommendartion of ALJ
Chrestnut. We conclude that her analysis concisely rebuts every aspect of Venzon

crpositon and is further compelied by the reguirsments of TA-36 under tac facts

oresented herzin.
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(i) The LEC Duty to Provide for the Resale of Retail Services

Verizon's position advocatés an interpretation of TA-96 that would modity

tne language of Section 251(¢)(4)(A) to read as lollows: “offers the service atretail on a

stand-alone basis.” (Emphasis added). We reprint the pertinent arsument taxen rom

SLg

Verizon’s Exceptions concerning ts interpretation of TA-96.

Whether other cammiers are doing it is not the standard. The
standard to be cpplied Is whether Verizon offers the service at
retail on a stand-alone basis. Despite the obvious legal test
set forth in § 251(c)(4)(A), the ALT limited her inquiry to
asxking Sprint's witmess whether camers elsewhere did what
Spnntwas asking

(VZ Exc, p. 39). (Emphasis Verizon).

While Verizon argues that the standard should be whether a reta;] service s

prov.ded on 2 stand-alone basis, the applicable language of TA-9€ reads as follows:

(c)  Additional obligations of incumbent locz! exchange
carmiers

In addition to the duties contained in subsecuion (b) of thus

section, each incumbent Jocal exchange carmer has the
following dutes:

{(4) Resale
The duty -

{A) tooffzr forresale zt wholesale rates any tele-
Corarnunications service thal the catier providss at retail o
suTscribers who ars not telecommunications camricrs; and

(B)  ootioprohibii, and not to imposs unreasonadle

or discmminatory conditicns or limitations on, the resale of

NIPEEN 20
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such telecommunications service, except that a State commis-
ston may, consistent with regulauons prescnibed by the
Commission under this section, prohibit a reseller that obtains
at wiolesale rates a telecorhmunicazions service that is avail-
2ble at retail only to a category of subscribers from offering
such service to a differsnt category of subscribers.

(47 U.S C. §251(c)(4)(A)(S).

Thus, Verizon's position would implicitly modify the language of TA-96 to
include the additional requirement that a telecommunications service be provided at reta:l
and on a stand-alone basis in order to qualify for the wholesale discount. This is an
inappropriate statutory construction in which Venzon invites this Commission to engage
The term, “at retail,” has been extensively discussed by the FCC in the context of the
resale of DSL services. (See Deployment of Wireline Services Offering Advanced
Telecommunications Capabiliry, 14 FCC Red 19,237, Para. 17 (Rel. November 9, 1999),
vacoted by ASCENT). However, the FCC has interpreted the term “at retail” to mean a
szle to an ultimate consun;cir, thereby 2pplying Section 251(c)(4) to services targsted o
end-user subscribers. (/d.) Vertcal services are, in fact, senvices targeted teward end-
user subscribers and we see no basis on which 1o support a different statutory

interpreztion.

Beyord the question of the proper interpretation of TA-96's defimition of a
service provided “at retail” and the LEC’s resale obligation, is the fact that Venzon
would also rely upon its appreved tariffs to sustain its position. However, the fact that
Venzon's retall taniffs do not provide for the sale of vertical services without the
purchase of associatzd dial tone (supplied by Verizon) is not dispositive of the 1ssue.
Spnnt cesires 1o order and to purchase for resale a discrete retall sexvice, vertical services
o7 features, which may irclude, iner alle, 3-way calling, speed calling, czil forwarding,
and caller ID. Sprint would purchase these services separately from the loca! loop

(Sprint Petition, p. 16). We agree with Sprint’s observator. that the bundling of vertical
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featurss with dial tone, whether it be the result of Verizon's histonical monopoly corn'rcl
over basic services (dial tone) or as a result of regulatory fiat, is not sufficient to
overcome the requirements of TA-96 The requirements of TA-96 relative to the resale
of a retal service are clear and unambiguous. Therefore, we find an interpretation of the
resale duty which interpretation is based on inserung 2n additional critetion that the
service be provided on a stand-zlone basis to lack viability. Verizon's vertical features
zre marketed 10 end-users separately from dial tone, carry a separate additonal charge,
and are subiect to a service order charge. (Sprint Petitton, p. 17). Also, vertical features
zrz not limited to customers biased on the type of customer or by a requirement that the

customer must first procure 2 dial tone. (/d., n. 20) Based on the foregoing, we conclude

that vertical features and services are services provided at retail.

We further observe that Verizon's interpretation of the resale requirements
of TA-96 would, essentially, zreate an exclusion from the LEC's obligations bascd on the
inopportunity of whether a service is bundled or sold on a stand-alone basis. The extent
Verizon relies on the fact that vertical services are offered by the LEC solely in
cenyunction with dial tone' cannot, in our opiruon, jusafy a statutory interpretation
w#hich ignores clear and unambiguous direction regarding resale obligations. Venzon
15211 offers packages of combined basic telephone services and verical services. Should
Sprint desire 1o purchase a combined package of servicss at a wholesale rate for resale, 1t
may do so However, if Sprint wants to purchase Verizon's individual vertical services
‘o1 tesale, Verizon would require that Sprint purchase them at tariffed retail rates. This is

incensisient with the intent of TA-96 1n [ight of the fact that it stymies the provision of

This factis, in sigmificant respects, disputed oy Sprint. (See ciscussion
regarding £SPs).
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\nnovative service offerings and gives Venizon, an inherent, compettive advantags
i inati f 3 involvi rertical f S
relative to combinations of service offenngs involving vertical features.

-

(i1)  Resolution of the issue by other jurisdictions

Verizon relies upon decisions in Kentucky and Massachusests, which
rejected Sprint’s arguments, as support for rejecting Sprint’s position as a matter of
policy here. (See VZ Exc., p. 38, n. 112). We also tzke officta] notice of the recent

arbitrztion order entered by the NY PSC. (AT&I/VZNY Arbitranion, supra.).

In the Kentucky proceeding, /n the Matter of Perition of Sprint
Communications Co., L.P. for Arbitration with BellSouth Telecommunications, Inc.
Pursuant to Section 252(b) of the Telecommunications Act of 1996, Case No. 2000-480,
(June 13, 2001) (Kentucky Arbttration Order), the pertinent discussion concerning the

resale of vertical services ig reprinted below:

2. Should BellSouth make its customn calling feanures
available for resale on a stand-alone basis? (Issue 2)

Sprint asks that it be permitted to purchase BellSouth’s
custom calling setvices, or vertical services, on a “stand-
alone” resale basis at the applicable wholesale discount,
without also purchasing the basic local service for resale. The
parties agree that any BellSouth obligation in this regard
arises under 47 U.S.C. §251(c)(4), which requires BellSouth
to “‘offer for resele at wholesale only rates any telecommuni-
cations service that the carmier provides at retail to subscnibers
who are not telecomrmunicetions carriers.” Since BellSouth
does not provide custom czlling features to end-users that o
not tzke BellSonth service, then BellSouth reasons that thus
service need not be made available for resale on a stand-zione

Sprint witness Burt sxplained that 1t 15 not purchasing the veriical featarss
2t this point in time, but that such vertical featurcs are needed to support a new service
offering called Unified Communications. (Tr., pp. 232-235).

2B2293+1 23
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basis. To support its contention that the tanff restnction is not
an unreasonable restriction upon resale in vielaton of

47 U.S.C. §251{c)(4), BellSouth asserts that the local compe-
tition order does not require wholeszle offenngs of any
seTvice that the incumbent local exchange carrier (“ILEC™)
does not offer to retail customers and does not impose on an
ILEC the obligation 1o desegregate a retail service into more
discreet services.' Thus, BellSouth contends that applicable
law merely requires that any retail services offered to end-use
customers be made available for resale.?

' In the Matter of Implementation of the Local
Competition Provisions in the Telecommunications Act of
1996, First Report and Order, CC Docket Nos. 96-98, 95-185,
FCC No. 96-325 (August 8, 1996} (Local! Competition Order) at
Paragraphs 872 and 877.

Y1d. at Paragraph 977.

Sprint, on the other hand, declares that in the Loca! Compe!i-
tion Order the FCC held that resale restzicions are presump-
tively unreasonable, even if those resmicnive conditions
appear in the [LEC's tariff.” Sprint asserts that BellSouth's
condition for the purchase of the vertical services, fe. the
purchase of the local line from BellSouth, is therefore
unreasonable.

? Id. at Paragraph 939.

The Commission fnds that BellSouth's tariff restriction on
the resale of vertical services a5 applied to CLECs should
stand. Vertica] services are a subset of offerings that involve
line-side service that should not be available at a wholesale
discount to CLECs on a siand-alone basis.

(Kentucky Arbitration QOrder, slip. op. pp. 2-4).

In the Massachuseus proceeding, Penion ¢f Sprint Communications

Company L.P.,. .. jor crburation of ar interconneciion agreement betweer Sprint and

Ver-on-Massachuserrs, D T.F. 00-54 (December 11, 2000) (Sprin:/VZMA Arbitranor),
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the pertinent discussion which follows articulates the posidons of the parties which is

substantially the same as the issues argued here:

Verizon is required under the Act to resell its retai] tele-
comrnunications services to CLECs at the wholesale discount,
47 U.S.C. §251(c)(4)(A). Venzon does provide Custom
Calling Features on 2 stand-alone basis to 1ts retail customers,
but such services are offered only in conjunction with its
basic exchange service. See D.T.E. MA No. 10. The
Department notes that, based on the information provided 1o
us by the Parties on this issue, Verizon’s refusal to offer
vertical features on a stend-alone basis 1o Sprint at the
wholesale discount does not violate the Act or the FCC’s
Local Competition rules. Therefore, we find that Verizon is
not required to offer vertical features at the wholesale
discount rate, on a stand-alone basis.

(Sprint/ VZMA Arbitration, slip op., p. 23).

In the AT&T/VZNY Arbitration, the issue addressed by the NY PSC was,
again, substantially similar to that presented by the instant case. Thatis, whether the
‘following vertical services from Verizon N, custom calling, call forwarding, and call
waiung, emeng others, could be acquired on a stand-alone basis at the applicable
wrolesale discount and be resold. Vernizon NY's position, simnilar to that here in
Pennsylvania, 1s that vertical services must be purchased in conjunction with dial tone
service. (See AT&T/VZNY Arbitration, slip op., pp. 20-21). On consideration of the
1ssuc, the NY PSC declined to direct the resale of vertical services on a stand-alones basis.
The NY PSC was not convinced that it was technically feasible for the [ILEC (Verizon
NY) (o provide such services o1 a stand-alone basis. Also, the NY PSC norted thara
CLEC (in this case AT&T) using Verizon's UNE-platform offering, which uses
Venzen's underlying voice port, couid obtain most vertical services (with the exception
ot vouce mail) on an unbundled network eiement basis. The perunent reascning of the

WY PSC is set forth, below:
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It 1s not at all clear that 1t is technicaily feasible for ILECs to
offer all verncal features on a stand-zlone basis, Indeed, the
more popular features such as call watting and call
forwarding are technically tethered to the underlying ILEC
voice port. We will not require that verucal features be made
available on a stand-alone basis. However, CLECs using
Verizon's UNE-Platform offering (which uses Verizon’s
underlying voice port) can obtain most vertical features on an
unbundled network element basis, but they cannot obtain
voice mail on such a basis. This is because the FCC
considers voice mail to be an enhanced service and did not
require that it b2 unbundled. We, on the other hand, continue
to regulate voice mail, end 11 1s available for resale at the
wholesale discount. We see no reason why voice mail, or any
other vertical features of a CLEC's choosing, should not be
available for recale, at the wholesale discount, zlong with
Verizon's voice UNE-Platform offering.

(AT&TI/VINY Arbitration, shp op., p. 21).

In the record before the NY PSC in the AT&T/VZNY Arbitrction, questions
of technical feasibility were referenced and apparently involved in the dehiberaton of the
:ssuz. Further, that decision also 2ppears grounded in the view that an 2lternative to
obtaining vertical features (with the cxception of voice mail) on an unbundled network

element basis was possible for the CLEC.

Thus, in the jurisdictions of Kentucky and Massachusets, the state
commissions appeared to have rejected the resale of vertical services based on the view
that such rejection was a permissible restriction on resale or éid not violate
Secuon 252(c)(4) of TA-96. In New York, the concem appeared grounded in

censiderations of technical feasibility.

In the case before us, Verizon's position cannot be sustained based on an

P R
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Therefore, we must Jook 1o the reasonableness of this restnction en the resale of veriical

services.,

The FCC concluded in the Local Competition First Report and Order that
reszle restrictions are presumed to be unreasonable unless the LEC proves to the state
commission that the restricticn is reasonable and non-discriminatory. As an example, it
was noted that1f an JLEC makes a service available only to 2 specific category of retail
subscribers, however, a state commission may prohibit a carrier that obtains the service
pursuant to Sectjon 251(c)(4){A) from offening the service to a different category of
subscribers. And, :f a state creates such a limitation, it must be done consistznt with
requirements established by the FCC. (See /n the Matter of Application of Verizon New
York Inc., Verizon Long Distance, Verizon Enterprise Solutions, Verizon Global
Nerworks Inc., and Verizon Select Services Inc., for Authorization 1o Provide In-Region,
InterLATA Services tn Conrnecticur CC Docket No. 01-100 (July 20, 2001 Released;
Adopted July 20, 2001) (Connecticut Section 27] Case) citing 11 FCC Rcd at 15966,
Para. 939; 47 C.F.R§51.613(b)).

In the Connecticut Section 27! Case, the FCC further considered the
reasonableness of restrictions on resale in the context cf Verizen WY 's ‘atlure to permit
the resale of Digita] Subscniber Line (DSL) where the ILEC no longer provided the

underlying voice service. The FCC concluded:

32, Second, Venzon's argument rests on precisely the
conduct ruled unlawful by the court - the usc of an effiliate to
avoid section 251(c) resale obligations. The ASCENT
decision made clear that Verizon's reszle obligations extend
19 VADI, whether It coninues to exist as a separaie entity or
whether it is integrated into Venizon. and regardless of the
way Venzon stecturss VADI's access to the high fr=quency
pornon of the [oop. Accordingly, we conclude that t2 the
extent Verizon's aftempt to jusufy 2 resTiction on resaie of
DSL tums on the existence of VADI as a separate corporate
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entity (or even a separate division), iT is not consistent with
the ASCENT decision. We also emphasize that Vernizon's
pelicy of limiung resale of DSL services to situations where
Verizon is the voice provider severely hinders the ability of
other carriers to compete. Specifically, Verizon's policy
prevents compenuve resellers from providing both DSL and
volice services Yo their customers, while Verizon is able to
offer both together to its customers. This result is clearly
confrary to the pro-compentive Congressional intent
underlying secrion 251(c)(4).

Therefore, the FCC considered the holding of Assocration of Communi-
cations Enterprises v. FCC, 235 F 3d 662 (D.C. Cir. 2001) (4SCENT), in consideration
of the ILEC restrictions on resale relative 1o DSL. In ASCENT, the court held that data
affiliates of incumbent LECs are subject to all obligations of Section 251(c) of the Act.
Thus, the FCC cited this case as authority to reject the Verizon incumbent’s policy of
hmiting the resale of DSL when it would not provide concomitant voice service. The
FCC required that Verizon demonstrate for the first time that its data affiliate, VAD],

provides DSL and other advanced services in accordance with the decision in ASCENT.

The FCC’s discussion in the Connecticut Section 271 Cese clearly indicates
that [ILEC restrictions on resale, particujarly where they have the effect of tying voice
service 1o the resold product does not meet the “reasonableness” standard of TA-96,
Similar to the rejection of Verizon's NY's policy in the Connecticut Section 27/ Case is
the fact that Verizon’s resmction on resale is not competitively neutral in that it is
intminsically related to the retention of voice service to the end-uscr and is not based on
distinctions in the categones of end-users. Both Sprint and Venzon desire 1o compete for
the same category of subscribers and the only difference of note is whether Venizon, the
mbent, wii] retain the provision of voice service 1o said sutscriber.
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This Commission would also note, parenthetically, that the FCC, 11 the

Connecticut Section 271 Case, discussed vertical features as part of the switching UNE as

follows:

55.  Section 271{c)(2)(B)(v1) of the 1996 Actrequires a
BOC to provide “local switching unbundled from transport,
local loop transmission, or other services.” In the Second
BellSouth Louisiana Order, the Commission required
BellSouth to provide unbundled local switching that included
line-side and trunk-side facilities, plus the features, functions,
and capabilities of the switch. The features, functions, and
capabilities of the switch include the basic switching function
as well as the same basic capabilitiss that are available to the
incumbent LEC's customers. Additionally, local switching
includes all vertical features thart the switch is capable of
providing, as well as any technically feasible customized
routing functions.

"9 47 U.S.C. §271(c)(2)(B)(vi); see also
Second BellSouth Louistara Order, 13 FCC
Red at 20722-23, para. 207. A swiich connects
end user lines to other end user lines, and
connects end user lines to ounks used for
transporting 2 call to another centa| officc or to
2 long-distance cammer. Swatches can also
provide end users with “verical features” such
as call waiting, call forwarding, and caller ID,
and can direct a call to a specific ttunk, such as
to 2 competing carmier's operator services.

(Conneciicut Section 271 Cese) (Emphasis supplied). (Notes 170 and 171 omitted).

Thus, the FCC acknowledged that vertical features should be a part of the

1éled elements that the ILEC should provide in comjuncucn with switching. (See

[
o}
J
&
o
¢]

ornt RiExe., p. 23). Given that TA-36 docs not cstablish a preference for any mods of
compettive entry, whether that method be through the resale of reta:l services, or

“zcilites based entry through, tnter aiia. the lease of UNEs, we find it incongrueus that
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TA-96 intended an interpretation of the resale provisions that effectively diminishes
resale as a viable mode of competition by creating an aruficial economic barrier, This s

the result of Venizon's “'stand-alone™ analysis.

Finally, we are unable to sustain Venzon’s position to reject the resale of
vertical services at a wholesale discount based on considerations of technical feasibiliry.
Any discussion of technical feasibility is unsupported by the record. (See Tr., p. 237).
Also, such a discussion of technical feasibility 1s patently misplaced in the context of
reszle obligations. Technical feasibility, while a considerztion that must be
acknowledged in conjunction with the obligations of the LEC to unbundle UNEs,
becomes vague in the context of a discussion of 2 resold service.'® Spnnt, as a CLEC,
wants (o choose which vertical services it would obtain so as to provide such scrvice to
an end-user on a resold local loop. For example, if Sprint orders a resold local loop with
Caller ID on behalf of one of its customers, Venzon would discount the local loop for the

CLEC but require the CLEC to purchase the Caller ID at the retzil tarified rate. All that

' Section 251(c)(Z) states in pertinent part:

(3) ;mbundied access
The duty to provide, to any requesting

telecommunications carrier for the provision of
a telecommunications service, nondiscnimina-
tory access to netwerk elements on an un-
bundied basis at any technically feasible point
on rates, terms, and conditions that are just,
reasonable, and nondiscriminatory in 2ccor-
dance with the terms and conditions of the
agreement and the requirements of this section,
and section 252 of this title. An incumbent local
exchange carmier shall provide such unburdled
network clements 1n 3 manner that aliows
reguesting camets 10 combine such elemerts in
order to provide such telecommunicauicons
service,

3225191 30

)Y
n
ul
m

(5]%]

n

(¥



L, 1D £l 9T-Cr r< G0 -

the CLEC 15 requesting is that it be able to purchase vertical services on dehalf of its

. - ?
subscribers at the applicable wholesale discount rate.'

Based on the foregoing, we find that the junisdictions that have reject=d a

substantially similar positicn of a CLEC are not persuasive on the record before vs.'?
(111)  Applicable wholesale discount

Venzon makes much of the fact that under the applicable principles of
avolded costs, it would avoid lintle or no costs with regard to an appropnate discount for
vertical services. This focus convinces us thar the difficulty anising from the issue is

neither technical or operational, but pricing related.

TA-96 provides that “wholesale rates” stated in Section 251(c)(4) be
determnined “‘on the basis of retail rates charged to subsenbers for the telecornmunications
service requested, excluding the portion thereof attmibutable to any marketing, billing,
collection, and other costs that will be avoided by the local exchange camer.” (47 U.S.C.
§252(d)(3)). Unless one is able to agree that TA-96 provides for an exemption from the
wholesale duty of the LEC besed on the fact that vertical feetures, noswithstanding they

ere a discretc retail service, are not provided on 2 stand-alone basis from dial tone, then

The AT&T/VZNY Case mentions vertical services as being tethered to the
voice port. This does not explain the technical infeasibility of providing 2 wholesale
discount to a requesting CLEC,

b The California Public Service Commission, Applicarion by Sprint
Communications Company, L.P for Arbitration of Interconnection Reres, Terms,
Cond:tions and Related Arrangements with Pacljic Bell Telephone Compcny . . .. Docket
No. 00-05-053 {October 5, 2090); and the Texas Puolic Utility Commission, Complaint
&y AT& T Communicarions of the Southwest, Inc. . . ., Docket Nos. 21425 and 21475
(December 2000), required jurisdictional LECs to make vertical features available for
reszle without di2] tone. {See Sprint Pennion, pp. 19-22).

(]
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including the cost of dial tone in the rates for vertical services necessarily contravenss
TA-96.7

We agree with ALJ Chestut that the established wholesale rate should
2pply until Verizen puts forth a cost study to substantiate znother rate. (See Pa PUC v
Bell Ailantic-Pa, Inc, et al., Docket No. R-0096258, er al (February 6, 1997)).

Consistent with the foregoing discussion, we shall adept the recommenda-
tion of ALJ Chestnut on this issue. Sprint’s proposed language shall be adopted for

incorporation into the resulting interconnection zgreement.

3. Issue No. 5 - Loop Qualification Database

a. Positions of the Parties

This dispute concerns whether Sprint should be required to use Verizon's
darabase for loop qualification as part of the pre-ordering process for ordering DSL lincs.
Venzon's position is that Sprint should be required to use its database for pre-ordering
lcop qualification. Verizon's database was developed in consultztion with other CLECs
in a New York collaborative. Sprint belicves that it should be permitied to decide
whether to use its own system or Verizon’s systems afier the first six months of the term

~ 10
of the Agreement,

9

We note that our Glodal Order, inter aiia, established 2 local switching port
rete which inciuded certain vertical services. (Global Order, slip op., pp. 80-81).

20 Sprint's position was modified from its earlier position that it be permitted
to uses either Venzon's loop qualification database or its own system for prequalifying
loops. (R.D.,p. 7).
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b. ALJ Recommendation

The ALJ recommended the adopuion of Sprint’s modified Initial Oifer The
ALJ zlso agreed with the parfies’ murcal positons that if a CLEC assumes the
responsibility for preordening loop qualification, then performance metrics relauve to
those issues are waived. (R.D., p. 10). Noting that 1t would be anti-competitive (o force
Sprint and any CLEC 1o uulize a pre-qualification process the CLEC nejther needs or
wants and incur additional costs, the ALJ concluded that Sprint’s proposz! was
reasonable and would give Verizon an opportunity to mzke necessary changes to its

systems. (Jd.).
c. Exceptions and Reply Exceptions

Venzon objects to the ALJ's recommendation arguing that the ALJ's
conclusions are based on inaccurate information. Verizon cites several reasons why the
ALJ's conclusions are eith.er' unsupported by the evidentiary record or based on misstated
facts. Verizon states the following: (1) Venzon is required under the UNE Rerand
Order*' to develop and maintain loop qualification informaron which identifics the
physical zttnbutes of the loop plant, and must provide Sprint and other requestng carmiers
with that information as contained in Verzon's databases or other intemal records;

(2) Sprint and other CLECS participating in the New York DSL Collaborative
specifically requested that Venzon enhance its eleczonic loop qualification databases for
CLEC use in the entire former Bell-Atlantic territory (including Pennsylvania); (3) Sprint
wants 1o avoid the CLEC-agreed to costs for those enhancements by using an altermate,
imperfect loop qualification tool; and (4) separaung Sprint loop provisioning orders out

¢ thc thousands of CLZC orders submined to Venzon will requirs Verizon to recon-

In the Matter ¢f mplemeniarion of the Local Competition Provisions . . .
CC Docket No. $6-98 (November 5, 1999).
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figure its loop qualification system for Sprint’s benefit, imposing new costs upon Venzen
for which 1t has no means of recovery. (VZ Exc., pp. 28-29).

Verizon continues that the ALJ relied on inaccurate statements of Sprint
that other ILECs who have their own loop qualification systems do not mandate CLEC
use of the ILEC’s systemn. This assertion, Verizon comments, was shown to be
mus]eading based on documeats produced by Sprint in the Maryland proceeding.*
Verizon asks that the Commission consider, armong other things, the manual process
Verizon would have to implement to accommocate Sprint, which process would result in
2 break in the zutomatic procassing flow and adversely impact provisioning intervals

generally.

In Sprint’s view, this issue rests on faimess: whether the CLEC should have
to pay for a system that it does not use and whether the ILEC should be permitted to
mandate use of its system. (SprintR. Exc., p. 14). Sprint peints cut that in developing
and modifying their respective loop pre-qualification databases, both Verizoa and Sprint
have expended considerable costs. Sprint adds that while neither system is flawless, both
pariiss endeavored to develop systems that are accurate to ensure that each carmier is able
0 recover its costs through the use of their respectve systems. Rather than be forced 1o
utilize Verizon's system, Sprint believes that it should be allowed ‘o make an

independent choice regarding loop pre-qualification systems.
d. Disposition

In our Glooa! Order, we addressed the need for CLECs to z2ccess the

iILZC's loop infermation in an efficient and uniform datebase. (Global Order, slip op.,

A

- As noted previously, we granted Venzon's request to supplement the
record and admitted into the racord documents fled by Sprint in the Maryland
rroceedings.
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pp. 107-119). Specifically, we indicated that Verizon's proposed !oép gualification
database, at that time, was insufficient because i1t did not include vital loop information
needed by carriers to provide various xDSL and other high technology services. We
directed Venzon to implement a2 mechanized system that would provide CLECs with
access to any and all existing databases that contain material loop information. In our
Global Order, we further stared that upon providing appropnate svidence of costs,
Verizon would be able 10 recover the costs of implementing the loop database as well as
recover any recurring operating and maintenance expense assoclated with the operation

of the database. {Global Order, slip op., p. 118).

We note that in the recent A T& T/VZNY Arbitretion, the NY PSC aiso
addressed this issue. Consistent with Verizon's assertion in the instant proceeding, the
NY PSC noted that loop pre-qualification matters were being adcressed in its DSL
Coilaborative and that in response to CLEC concerns in that collzboratuve, Venzon
implemented certain modifications to its loop pre-quahification process. The NY PSC
further observed Venzon's intention to implement a change management process In
October 2001. After considering the positions of the parties, the NY PSC cbncludcd that
1f "he CLEC was permnitted to use its own pre-gualification tocls, Venzon would incur
additional expenses to accommedate that CLEC's system. While the NY PSC fourd that
the existing system désigned to service all New York CLECs was sufficient, it further
concluded that “.. to the extent that it is technicaly feasibie to modify the requisite
systems to accommodate both AT&T's needs and those of the other CLECs, and if
AT&T is willing to pay for the modification, Verizon should make them.” (AT&T/VZNY
4rbutration, slip op., p. 55).

g this issue is two-fold: (1) Venzon should be zbjc to0

j=}

Ur concem regarcan
recover costs of developing and impiementing locp database systems, zs directed by the
Commussion in the Global Order, which would enable CLECs the opportumty to provide

»DSL technologies; (2) in a competitive environment, competitars should have the
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opportunity to develop and implement their own systems, provided such systerns do not
compromise the overall integrity of the [LEC’s database or forestall the ILEC's ability ‘o

provide such services for other requesting carriers.

As noted, ALJ Chestnut recommended the adoption of Sprint's modified
Ininal Offer. This proposal gives Sprint the option to use its own loop pre-qualification
process six months after the entry of an Order and Opinion in this proceeding. At first
blush, this may appear to be a reasonable proposition. However, we are concerned about
Verizon's position that to zccommodate Sprint’s request the ILEC would be required to
reconfigure its loop qualification system and purportedly incur unrecoverable new costs.
We zre especially concemed since Sprint failed to produce documentation describing the
mechanical characteristics ofthe system it proposes to utilize after the initial six months
of the interconnection agreement at issue in this procesding. The ALJ points out that
Venzon's testimony regarding alleged deficiencies of the Sprint system were based upon
the wimess’ 1599 review of the system. On the other hand, when asked to provide
documentation that could ostensibly show that the deficient technicel specifications
reported in 1995 are no longec present, Sprint failed to do so. In our view, there is
insufficient information in the record to determine whether, in fact, the Sprint system 1s
technically compareble to Verizon's and whether Sprint’s use of its system in six months

would not result in the types of system disruptions predicted by Venzon.

As such, we adopt the ALT's recommendation that Sprint use Venizon's
systems for the first six months of this intzrconnecton agreement. With regard to the
ALJ's recommendation that Sprint be allowed 1o use 1ts own loop pre-gualification
systems zfter six months, we {ind that additional information is necessary to determine
whether (1 is technically feasible for Vennzon 10 modify its systems 10 scrvice the needs of
Spant and other CLECs who opt to use Verizon's system. In this regard, we find the
NY PSC’s ruling on this issue persuasive. Firs, the loop qualification databases were

developed with more than just Sprint's input. Other interested CLECs must be given the
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opportunity to weigh in on any changes to tnal database. Seccend, we conclude that 111115
technically feasible for Verizon to accommocdate the service needs of both Sprint 2nd
other CLECs and Spnint and/or the other CLECs are walling 1o compensate Venzon for
the necessary modifications, we direct that Verizon implement the mod: fications and thar
Spnntand other CLECs be ailowed to use its own locp pre-qualificaticn systerns  The
Change Management Group should immediately explore the means by which Verizon
could or as the case may be, is unable to accommodate Sprint's use of its system and
cther CLEC suggested modifications. The Commission expects and is confident that
Venizon, Sprint and all other interested CLECs should be able, pefore the expiration of
the first six months, to address all technical issues and problems concerning this issue.
Before the 2nd of the second s:x-month period, a decision based on technical factors
should be made. Verizon, Spant and all other interested CLECs, therzore, based on
technical feasibiiity, would determine which system, Verizon’s, Spnint's or other
alternatives the parties may determine, should be used 10 prequalify loops for purpose of
preordering DSL lines. The parties shall nonfy the Commission by a leter regarding the

results of their negotiations..
4. Issue No. 8 - Packet Switching
a. Positions of the Parties

Sprint’s position, as sct forth in its Final Offer, is that packet switching at
the remote terminal (RT) should be addressed in either a sepzrete proceeding ot ir the on-

. .o .. \ . b, . .. ,
going Commission nitiated collaborative.” Spnnt onginally requested that packst
switching be defined in the interconnection agreement and unbundled at the Central

Office and RT. Sprint now requests that Verizon and/or VAD! ke reguired to unkundle

25

See Ceilaborative 10 Address the Design and Depicvmen: of Fiber cnd
Next Gereration Digital Locp Cerrier and Equal Access 10 Digiral Subscriber Lines
Cver Fiber; Docket Ne. M-C0001353.
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packel switching at the central office only (as opposed to at the central office and the RT)

and that the partes be given a limited penod of time to negotiate terms and condinons.

Venzon responds that the threshold requirements for the unbundling of
packet switching as set forth by the FCC in Rule 51.319, 47 C.F.R. §51.319, have not
been met. (VZ FO, p. 23). Therefore, Venizon states that it is under no legal obligation
o unbundle packet switching, at either the central office or the RT, and that any dirzctive

to the contrary is inconsistent with the applicable FCC rules.
b. ALJ Recommendation

ALJ Chestnut reccommended that Sprint’s modified propesal be accepted.

A summary ot her conclusion is as follows:

[n conclusion, [ am recommending that the Commission
adopt Sprint’s proposal concerning packet switching at the
central offices, and declare that Verizon is required to
provide central office packet swatching functionality. The
partics’ positions actually are in agreement after this point —
that if the Commission detetmines that packet switching is a
UNE, then the parties agree to negotiate ig good faith the
rates, termns and condiuons {Venizon Firal Offer, proposed
part I1, Secton 1.4(b)). Thercfore, | further recommend that
a 45-day penod be provided for the parnes to mect and
discuss the technical and operational details of accomplish-
ing unbundling, as well as the rates, terms and conditions.

[f they arc unable to do so, then they can jointly petition the
Commission using the Abbreviated Dispute Resolution
Process) for resolution of 2ny outstanding issues. In
add:tion, I recommend thatr Spnior file a petition with the
Commissicn reguesting that the 1ssue of packet switching at
remote terminals be addressed either in the pending
proceeding at Dockst No. M-00001355 cr 1 2 scparzaie
procesding {either a collaborative or an investigaton).

amms T 20 F
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figure uts loop gqualification system for Spnnt's venzfit, 1mi:o ng n2w costs upon Yenzon
for which 1t has no means of recovery. (VZ Exc, po. 28-29)

Yenzon conunues that tne ALT rzlied oninaccouraie statements of Sprint
that other [LECs who nave their own loop qualificaton systems do not mandate CLEC
use of the ILEC's system. Tlhus 2ssertion, Venzon comments, was snown (o be
misleading based on documents preduced by Spnatin the Maryland proceeding.’’
Verzon asks that the Commission consider, among other things, the manual process
\'erizon would have to implement 1o accommocate Spring, which process would result in
a break:n the zutomatic procassing flow and zdversely impact provisioning intervais

gererally

[n SprinC’s vizw, (g5 1ssue r2sts on {aimess: whether the CLEC snould have
to pay for a system that it dees not use ard whether the ILEC should be permisted ‘o
mandate use of its system’ .(Spnnt R. Exc. p. 13). Spnint points out that in developing
and modifying their respective loop pre-qualification databases, both Verizon and Spnnt

nave expendsd considerable costs  Sprint adds that while neither svstem is flawless, both

parties endeavored to devalor systzms that are 2ccurate o cosure that each carrier is able

(o]
vy

'c recover t's zosts through the use of their respective systems. Rather than be forced to
utiize Venzon 3 system, Sprint delieves tnatitsnouid oe zilowed to mzke an

independent choicz regarding loop pre-qualification svstems,

d. Disposirion

In cur Gigkba! Order we addressed the need fer CLEC; 12 zccess the

ILZC's loep infarmation 1 zn efiztent and uniform cdatzbase. (Glosz! Oraer, siip oo,
- Asnaoted ::ev::u&"., ~C gra'us:l \'ermzon s request to sucolement the

r=cord and admutied into the recerd documents aled by Spmntimthe faryland

procezdings.
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pp. 107-113)  Spec c:lically. we incicated that Venzon's proposed ‘oop gua

(J"

database, at that ame, was insufficient besayse woid not inzlude viral .00p nformation
nceded by camizs to orovide vanan; xD3L anc other nigh rechnolegy services, We

dizected Verzon to mpitmenta mechanizea svitern that waould provide CLECs wih

D)

cess to any and all exisnng databases; sy contain matenai loop information. In our
Clobal Order, we further stated that upon sroviding appropriate =vidence of costs,
Vernzon would be able t0 recover the costs ofimp]emcmmg the loop dztabase 25 we|| a5
FECOVEr any reiuming operating and maintenan ¢ expense associzted with the operation

of the database (Global Orcer. slipop., p. 115)

e note that in the recsnt ATE f-’VZ.VYArbura::'on, the NY PSC also
addressed this issue. Consistert with Verizon's assertion in the instant proceeding, the
NY PSC noted that loop Pre-qualification matiers were being accressed in its DSL
Collzborative and that in response to CLEC concerrs in that collzborative, Verizorn
‘mpiemented certain modrfizztions o115 leop pre-zuahification Frocess Tre NY PSC
further observed \'=rizon’s inteqr: on 1o impiement a change managemernt process in
Cciober 2001, A fer considering the positions of <h= parties, the NY PSC c.oncluded that
tfthe CLEC was permitted to use jis ewn pre-qualification tols, Venzen woLld incur
zdditional expenses 16 2ccomraodate that CLEC's system. While the NY PSC found that
the existing system designed o0 service ali New Y otk CLECs was suffic; ent, 1t further
concluded that .. .to the extent that it s tecfmically fzzsible to mod:ify the requisite

sysiems to accommodate both AT&T's needs arc those of the cther CLECs, andf

ATET is willing 1o ray for the modificaticn, Venzon should mak: them " (ATE&TIVZINY
Arbi:

).

Lh
tn

ation. sirp op., 0.

Our concerm garding tais 13502 1o twoo-foid: “1) Venzen should be able 1o

TeCOver costs of developing and :mpiementing ‘oco Czizbase sysiemms, as directs by the
Cemmussion in the Global Order. wrich would enzable CLECS the Opportunily 1o provice

xDSL technologies: (2) in a competitive savironment, competitors should hava the

PEPPENTY ..\5
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opportunity to develep and imglement their own systems, provided such sysizms do not
compromise the overal! inteerity of the 7EC's database or toresiall the ILEC s abiirty 1o

rovide such services Tor other T2GUESINe carner;
p : g

As roted, ALJ Chestmut recommended the adoption of Spnnt’s modified

[mital Ofter. Thus proposal gives Sprnt the opticn to use its owm :ocp pre-qualification

Tecess six months zfter the entry of an Order and Opinion in this procceding. At Arst
blush, this may appear 10 be 1 reasonable proposition. However, we are concerned abous
Verizon's position that to 2ccommodate Spnnt's request the ILEC would be required to
reconfigure 1ts loop qualificarion system 2ad purported!y incir unreccverable new costs
We are especially concerned since Spnnt failed te zroduce documentation descnbing the
mechanical charactenistics of the system it proposes to uulize after the initial six months
of the interconnection agreement at issue in this proceeding. The ALJ £oints out that
Venzon's testimony regarding al eged deficiencies of the Sprint svsiem were based upcn
the wimess’ 1999 review of the svstern. On the other hand, when asked o provide
documentation that could ostnsibly show rhat the deficient ‘echnicz) specifications
reported in 1999 are no lenger presen, Spont {ailed to do so In our view, there is
insufficient information 1 the record o determine whether, i fact, the Spnint system s
technically comparabie 10 Verizon's and whether Spriat’s use of its svstem in six months

would not result in the types of system disrupnions zredicted by Venzen.

As such, we adept the ALT's recommendation that Sprintuse Verizon's

svstems for the first six montks of this interconnection agreement, Vith regarc to the

5 i =

I
Iy »

ALJ's recommendation that Sprint be allowed (0 use 125 own lecp pre-qualification
“ysterms after six months, we find that addinonal informanon n2Lessary o determine
whether 1t is technically feasible for Venzon o me 21y 15 systems o service the needs of
Sprint and other CL=Cs who OPtto use Venzon's system. In this regar?. we fnd the

NY PSC’s niling cn this tssue persuzsive  First the ioop gualifization databases were
developed with more than just sz‘._n:_"s insut. Other incerested CLECS must be given the
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OpporunIty 1o weigh in on any chanzes to that catzbase  Second, we conclude that 17y o2
zchnically feasiple for Vierizon o accommodais the service needs of both Seort 2nd

re willinz 10 camoensate Venzon for

othen CLEC: and Sorintandior the othzp CLECs 2
the necessary moaiicanens, we diecthai Venzon imo =~ ont the modifications 2nd that

,

Serntand ofner TLICS

-

¢ 2 lowszZtouse s own fccp ore-quahifization systems. The
Chrange Meanagement Greup should immediately explore the means by which Verizon
could or as the case may oz, 15 unat.e to accommodate Sprirt's use of its system and
other CLEC suggested modifications The Comm.ssion expects and is confiden® that
Venzon, Sprint and all other ‘nterested CLECs sheould be able, befere the expiration of
the first six monins, 1o address a!l technical issuss and problems concerning this issue.
Be:ore the 2nd of the second nix-month p2riod, a decision tased on technical faciors
shou:d be made  Venzon, Scantand 2l other interesied CLECS, therefore, based on
technical feasibinty, would determine which system, Verizon's, Sprint's or other
alternatives the parties mzy determine, should be used 1o prequalify locps for purpose of

oreordening DSL lines. The parues shz2ll noaly the Commission by a lettar recardine rhe
& S : y =] o

results of their negotiations.
4, [ssue No. 8- Packet Switching
a, Positions of the Parties

Spn’m‘s position, as set forth in iz Final Offer. i5 that packet switching at
the remote terminal (RT) shouid be addressed in either a separate proceeding or in the on-
. N .. - 23 .
zoing Commission initated ceilaborative.”” Sprintone.nally requesied that pac

switthing be defined in the inirrconnection agreement and unbundled at the Central

bneddd

NI - ~ RT et - ot amer - N e Ae Y TATYT o - ' .
Cffreand RT Sormntnow rscuests tharVenzonarc or VAD] be recuired o .J.A-.mdle

—_——— e

2‘ See Collaboramn.c t0 Accress the Desigr ard 3 /o/wre,m of Fiber and

Vexr Generciion Digiral fao:;' 1iof Subscriber Lines
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packet swiichng at the central office only (25 oppos=d :0 a1 the cenmal office and the 2 i

and that the parties.be given 2 limited penod of ime (0 negotiate terms and conditions.
Verizon respends that the threshold reguirements Sor the unbundling of

1.

packet switching as set forth by the FCCin Rule 51 319, 47 C.F R.$51 319, have not
besnmet. (VZ FO. p. 23). Therefore, Venzen states that it is under no legal obligation
1o unbuncle pazket switching, at either the centra] office or the RT, 2ad that any directive

to the conmrary is inconsistent with the apphicablz FCC rules

b. ALJ Recommendation

ALJ Chestnut recommended that Sprnt's modified proposal be accepiad.

A summary of her conclusion is as follows:

In conclusign, [ zm recommending that the COIT\II‘!'SS’O"t
adopt Sprint's proposai conceming packet switching 2t the
central officss, and declare that Vemizon is recuired to
provide central office packs=t swatching fincrionality. The
partics’ positions actually are in 2greement afier this point —
that if the Comrrussion determines that packet switching is
UNE, then the farties agree to neconate in good faith the
rates, (8Tms a-ud conditions (Verizena Final Offer, proposed
part II, Secuion ..4(b)). Therzforz, | f