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STATEMENT OF POSITION ON THE ISSUES

ISSUE 13: How should a."local calling area" be defined, for purposes of
determining the applicability of reciprocal compensation?

a) What is the Commission's jurisdiction in this matter?

b) Should the Commission establish a default definition of local
calling area for the purpose of intercarrier compensation, to
apply in the event parties cannot reach a negotiated
agreement?

c) If so, should the default definition of local calling area for
purposes of intercarrier compensation be: 1) LATA-wide local
calling, 2) based upon the originating carrier's retail local
calling area, or 3) some other default definition/mechanism?

Positions:

a) ***The Commission has jurisdiction under the FCC's Local
Competition First Report and to determine geographic areas for
reciprocal compeénsation purposes. However, whatever geographic
area the Commission establishes must not conflict with Florida
Law.***

The FCC’s Local Competition First Report and Order, issued on August 8, 1996,

provides state commissions with the authority to establish the geographic areas in a
specific state that are to be considered local calling areas for reciprocal compensation

purposes. See Implementation of the Local Competition Provisions in the Telecom. Act

of 1996, First Report and Order, 11 FCC Rcd 15499 at ] 1035 (1996). Specifically,
paragraph 1035 provides:

With the exception of traffic to or from a CMRS network,
state commission have the authority to determine what
geographic areas should be considered “local areas” for the
purpose of applying reciprocal compensation obligations
under section 351(b)(5), consistent with the state
commissions’ historical practice of defining local service
areas for wireline LECs.



Accordingly, the Commission has the authority to determine the default local calling
area for reciprocal compensation purposes, but the FCC requires that it must do so
consistent with its historical practice of defining local services areas for wireline LECs.

In addition, whatever definition the Commission establishes, cannot conflict with
Florida law. Specifically, the Commission’s default local calling area definition cannot
conflict with Section 364.16(3)(a), Florida Statutes. This statute provides that “[n]o local
exchange telecommunications company or alternative local exchange
telecommunications company shall knowingly deliver traffic, for which terminating
access service charges would otherwise apply, through a local interconnection
arrangement without paying the appropriate charges for such terminating access
service.” This Legislative mandate was upheld and applied by the Commission in the

Telenet Order, Order No. PSC-97-0462, wherein the Commission ruled that an ALEC

may have a retail local calling area that differs from the ILEC, but that, pursuant to
Section 364.16(3)(a), the ALEC is required to pay access charged based on the ILEC’s
local calling area.

We agree than an ALEC has full statewide authority when it
receives certification from this Commission, and that it has
the authority to designate its local calling area in whatever
way it chooses. Section 364.16(3)(a), Florida Statutes,
nonetheless, does not allow an ALEC to knowingly deliver
traffic where terminating access charges would otherwise
apply. Therefore, while an ALEC may have a different local
calling area than an incumbent LEC, it is required by statute
to pay the applicable access charges.

In re: Petition for Arbitration of Dispute with BellSouth Telecommunications, Inc.

Regarding Call Forwarding, by Telenet of South Florida, Inc., Order No. PSC-97-0462,

issued Apr. 23, 1997,



Similarly, the Commission's default definition cannot implicitly reduce or
otherwise alter the access rates that the Legislature capped in Section 364.163, Florida
Statutes. In other words, the Commission cannot define a default local calling area in
such a way as to implicitly reduce the access rates established by the Legislature. The
ALECs may argue that adopting an expansive local calling area definition, which in turn
has the affect of lowering the access charges that IXCs and ALECs pay by limiting the
number of calls that are subject to those charges, does not violate Section 364.163
because the access rates would not change in that situation. This argument, however,
must be rejected because although the actual rates may not change by expanding the
definition of a local calling area, the associated revenue expected from those rates
would. In fact, by reducing the number of calls that would be subject to access
charges, the Commission would be effectively reducing the revenue a LEC receives
from access, thereby implicitly reducing access rates. As evidenced by the industry’'s
widely publicized attempt to reduce access rates and increase local calling rates this
past legislative session, the Legislature is the appropriate forum in which to alter access
rates, not the Commission.

b) ***No. Based on BellSouth's experience, a default definition of local
calling area for the purposes of reciprocal compensation is not
necessary because this issue has not been highly contested or
arbitrated.***

éésed on BellSouth’s experience in negotiating and arbitrating interconnection
agreements, BellSouth does not believe that a default definition of local calling area is
necessary. (Tr. 21). As stated by witness Shiroishi:

While many other issues surrounding intercarrier

compensation (e.g. whether or not reciprocal compensation
is owed for 1ISP-bound traffic, payment for transport when



calls are transported outside of the local calling area, how

virtual NXX traffic should be compensated, etc.) have been

highly contested and arbitrated, this specific issue has not.
(Tr. 21). Witness Shiroishi's belief is shared by the overwhelming majority of the parties
who “concur that negotiations should continue to guide the development of
intercompany reciprocal compensation agreements.” (Tr. 118). Accordingly, BeliSouth
submits that the Commission need not define a default definition at this time.

c) ***The Commission should adopt as the default definition the
originating party's local calling area, if it finds that such a proposal is
administratively manageable. If the Commission determines that the
originating party's local calling area is not manageable, then the
default definition should be the ILEC's local calling area.***

As stated above, BellSouth does not believe that a default local calling area
definition is necessary at this time. However, in the event the Commission is inclined to
adopt such a definition, the default local calling area should be defined as the ILEC’s
local calling area. Such a definition has previously been selected by several state
commission in establishing the definition of local calling area for reciprocal

compensation purposes. For instance, the Texas Commission, in Docket No. 16189,

Petition of MFS Comm. Co., inc. for Arbitration of Unbundled Loops Agreement

Between MFS Comm. Co., Inc. and Southwestern Bell Tel. Co., Docket No. 16189,

Nov. 8, 1996, ordered that the reciprocal compensation rates adopted by the
Commission applied to “calls that originate and terminate within the mandatory single-or
multi-exchange local calling area of [Southwestern Bell], including the mandatory
Extended Area Service (EAS served by [Southwestern Bell].” Subsequently, in Docket
No. 21982, the Texas Commission reached the same conclusion, finding that “local

traffic” was to be defined as:



[a call that (i) originates from and terminates to such end- -
users in the same [Southwestern Bell] exchange area; or (ii)
originates from and terminates to such end-users within
different [Southwestern Bell] exchanges, or within a
[Southwestern Bell] exchange and in independent ILEC
exchange, that share a common mandatory local calling
area, e.gd., mandatory extended area service (EAS),
mandatory local calling service (ELCS), or other types of
mandatory expanded local calling scopes.

See Proceeding to Examine Reciprocal Compensation Pursuant to Section 252 of the

Federal Telecommunications Act of 1996, Docket No. 21982 (Aug. 31, 2000).

The Nevada Public Utilities Commission reached an identical conclusion in
Docket No. 98-10015, which was an arbitration between Pac-West Telecomm, Inc. and
Nevada Bell, and in Dockét No. 98-1007, which was an arbitration between Advanced
Telecom Group, Inc. and Nevada Bell. In the revised Arbitration Decision in those
dockets, paragraph 69, the Nevada Commission held that “reciprocal compensation
obligations should apply to traffic that originates and terminates within state-defined

local calling areas.” See Order Adopting Revised Arbitration Decision, Dockets. No. 98-

10015, 99-1007, Apr. 12, 1999). Further, in paragraph 77, the Commission clarified that
reciprocal compensation between Nevada Bell and Pac-West or ATG would be
determined on the basis of whether “customers are located within the same Nevada Bell
local calling area.” Id.

Likewise, the Ohio Commission, in its Local Service Guidelines, has held that
“la]s NECs [new entrant carrier] establish operations within individual ILEC service
areas, the perimeter of ILEC local calling area, as revised to reflect EAS, shall constitute
the demarcation for differentiating local and toll call types for the purpose of traffic

termination compensation.” (Tr. 177).



Moreover, establishing the default definition as the ILEC's local calling area will
not require ALECs’ calling areas to mirror the ILECs' local calling areas. (Tr. 24). As

recognized by the Commission in the Telenet Order, ALECs have the authority to

‘designate its local calling area in whatever way it chooses.” See Order No. PSC-97-
0462-FOF-TP. Further, as recognized by ALLTELL witness Busbee, ALECs may offer
toll free calling to its end users without regard to the geographic confines of the
local/access intercarrier compensation between the interconnection carriers. (Tr. 207).

If the Commission, however, rejects the ILEC’s local calling area, then the
Commission should adopt the originating party’s local calling area as the default
definition. (Tr. 022). BellSouth uses such a definition in many of its interconnection
agreements and is able to implement such an arrangement through the use of billing
factors, which allows the originating carrier to report to the terminating carrier the
percentage of usage that is interstate, intrastate, and local. Id.

However, in no event, should the Commission adopt LATA-wide local as the
default definition, as proposed by the ALECs. Under the LATA-wide approach, all
intraLATA calls handled jointly by ALECs and ILECs would be termed “local” and
subject to reciprocal compensation. (Tr. 91). This Commission must reject this
proposed default definition for the following reasons.

First, LATA-wide local would obliterate the localftoll distinction. (Tr. 89).
Specifically, with this approach, BellSouth's originating access revenue will be replaced
with an obligation to pay reciprocal compensation when an IXC or ALEC hauls and/or
terminates an IntraLATA toll call. (Tr. 25-26). Not only is this result inequitable and .a

dramatic change from the current intercarrier compensation arrangément, it also results



in ILECs receiving reduced revenue that they use to support other services, including
USF, and to keep local rates at their current rate. As stated by witness Shiroishi:

If this Commission were to decide that all calls within the

LATA are local, obviously then any current switched access

that a LEC receives from intraLATA calls would go away. Ali

of that revenue would then become basically null and void

for that type of transaction. That in and of itself is a revenue

stream that potentially today, and | can't speak, for other

LECs, but for BellSouth is used to fund things through the

USF implicit service to keep local rates and other services

like local rates at an affordable level. If that revenue stream

goes away, then BellSouth obviously has to look at the ways

in which to recover those costs. One of those ways may be

through the raising of local rates.
(Tr. 48-49). Thus, to adopt the LATA-wide definition would potentially result in
BellSouth having to increase its rates. (Tr. 47).

While BellSouth recognizes that there are mechanisms in place that would allow
it to increase rates if it finds that it can no longer implicitly fund USF, BellSouth submits
that this fact does not alleviate the problem. In fact, it begs the question of why would
the Commission go down a path that (1) would dramatically change the current
landscape of intercarrier compensation; and (2) has the potential of increasing local
rates, when the only result of the adoption of the LATA-wide definition would be to
benefit ALECs by allowing them to avoid paying access charges. BellSouth submits
that such a reason is insufficient to adopt the LATA-wide local definition.

Second, a LATA-wide definition results in arbitrage opportunities when an ALEC
is also an IXC. As stated by witness Shiroishi, “if we go to LATA-wide local definition
which has no delineation, you have an opportunity for IXCs to try to masquerade that

true interexchange traffic as local through the use of in some instances, even perhaps

stripping off ANI or CPN and terminating to the ILEC or any other LEC as though it were



local.” (Tr. 45). In other words, LATA-wide local would provide incentive to
IXCs/ALECs to misrepresent the nature of the call to reduce the switched access
revenue that they would otherwise pay BellSouth. (Tr. 49-50). Unfortunately, as
evidenced by the many recent PIU complaints BellSouth has initiated with this
Commission, some IXCs/ALECs, upon information and belief, have already evidenced a
pattern of mischaracterizing the nature of calls in order to avoid the payment of access

charges. See Thrifty Call PIU Complaint, Docket No. 000475-TP; VarTec PIU

Complaint, Docket No. 011374-TP; Global Crossing PIU Complaint, Docket No.

011378-TP; WorldCom PIU Complaint, Docket No. 020420-TP. Thus, this concern is

not hypothetical but based on current perceived IXC/ALEC behavior. BellSouth submits
that adoption of a LATA-wide local definition will result in the next arbitrage opportunity
for ALECs and thus should be rejected.

Third, Section 364.16(3), Florida Statutes, prohibits the Commission from
adopting the LATA-wide local definition. This is so because Section 364.16(3)
expressly prohibits carriers from avoiding their obligations to pay terminating access
charges. As stated above, Section 364.16(3) provides that “[n]o local exchange
telecommunications company or alternative local exchange telecommunications
company shall knowingly deliver traffic, for which terminating access service charges
would otherwise apply, through a local interconnection arrangement without paying the
appropriate charges for such terminating access service.” Accordingly, this statute
prohibits the Commission from determining that all calls within the LATA are local, and
thus afford ALECs the opportunity to knowingly deliver traffic where terminating access

charges would otherwise apply. (Tr. 40).
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Furthermore, the ALECs’ LATA-wide local definition is an attempt by the ALECs
to impermissibly implement access reform with the Commission, which is prohibited.
(Tr. 131). Namely, adoption of a LATA-wide local calling area would effectively violate
Section 364.163, Florida Statutes, as it would alter the existing access regime. This is
so because LATA-wide local will reduce access revenue, thereby implicitly reducing the
access charges that the Legislature has approved and capped. As stated by Verizon
witness Trimble, “make no mistake about this fact. If [the Commission] approves LATA-
wide reciprocal compensation . . . access charges will no longer apply to calls that are
subject to them today.” (Tr. 121). Therefore, the Commission should reject the ALECs'
LATA-wide local proposal because the Legislature and not the Commission is the
appropriate body to modify access rates.

Fourth, contrary to AT&T’'s and FDN's description of BellSouth’s interconnection
agreements, BellSouth has not adopted LATA-wide local in its agreements. (Tr. 33).
While BellSouth has entered into agreements that expand what is considered local
traffic for reciprocal compensation purposes, switched access is specifically exempt
from definition of local traffic. Id. Thus, BellSouth does not have any current
agreements that implement the LATA-wide local definition that the ALECs are proposing
in this docket. _

Fifth, AT&T's proposal that the NPA-NXX of the calling and called parties be
used to determine whether a call is subject to LATA-wide local must be rejected
because it directly conflicts with the Commission’s previous decision. Specifically,
AT&T is suggesting that reciprocal compensation, rather than access charges, be paid

on all calls — even those beyond LATA boundaries—that appear to be local calls based
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on their NPA-NXX. (Tr. 122). The Commission has already rejected this approach in its
December 5, 2002 vote in Phase Il of this proceeding, wherein it approved Staff's
recommendation that “virtual NXX calls that terminate outside of the local calling area
associated with the rate center to which the NPA/NXX is homed are not local calls.” (Tr.
122). Accordingly, the Commission’s decision on this issue precludes it from approving
AT&T's proposal regarding LATA-wide local.

Sixth, contrary to AT&T’s assertions, LATA-wide local would not enhance
administrative ease in the calculation of reciprocal compensation obligations.
“Jurisdictionalizing traffic fér access and reciprocal compensation purposes has been
done for years by the ILECs, IXCs, and ALECs, and there is no administrative drawback
in simply retaining the existing system.” (Tr. 133). Indeed, as pointed out by FCTA
witness Barta, most ALECs have already invested in sophisticated billing systems to
track and bill for actual minutes of use. Id. Moreover, AT&T’s argument fails because
it incorrectly presumes that all market participants will provide toll-free LATA-wide retail
offerings if the Commission orders LATA-wide local. (Tr. 132). This is not a reasonable
assumption because, instead of passing on any access savings to their customers,
ALECs could pocket the money and continue to assess toll charges on their end users.
(Tr. 133).

Seventh, as recognized by Sprint witness Ward, adoption of a LATA-wide local
default definition would stifle the parties’ usual success in negotiating this issue,
because”A-LECs would have no incentive to negotiate anything different. Consequently,
the LATA “would essentially become the presumptive local calling area for intercarrier

compensation.” (Tr. 175).
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Eighth, it should be noted that no party originally requested LATA-wide local
calling in Phase |l of this proceeding. It was not until Staff itself raised the issue in its
recommendation that the ALECs first supported this position. This fact indicates that
the ALECSs' intent in promoting LATA-wide local is to improperly implement access
reform.

In sum, for the foregoing reasons, if the Commission is inclined to adopt a default
definition of local calling area for reciprocal compensation purposes, the Commission
should adopt the ILEC’s local calling area as the definition. Such a definition has been
approved and adopted by other state commission and is in compliance with the current
access regime. If the Commission rejects the ILEC’s local calling area, then the
Commission should adopt the originating party’s local calling area as the definition. In
no event, however, should the Commission adopt LATA-wide local as the default
definition. Such a definition is nothing but a veiled attempt to implement access reform
and is prohibited by Florida law.

ISSUE 17: Should the Commission establish compensation mechanisms
governing the transport and delivery or termination of traffic subject to Section
251 of the Act to be used in the absence of the parties reaching agreement or

negotiating a compensating mechanism? Is so, what should be the mechanism?

a) Does the Commission have jurisdiction to establish bill and
keep?

b) What is the potential financial impact, if any, on ILECs and
ALECs of bill and keep arrangements?

c) If the Commission imposes bill and keep as a default
mechanism, will the Commission need to define generically
"roughly balanced?" If so, how should the Commission define
"roughly balanced?"

d) What potential advantages or disadvantages would result from
the imposition of bill and keep arrangements as a default

13



mechanism, particularly in comparison to other mechanisms
already presented in Phase Ii of this docket?

Positions:

a) ***Yes. Under the FCC rules, the Commission has the authority to
establish bill and keep arrangements.***

Under the Telecommunications Act of 1996 and the Code of Federal
Regulations, the Commission has the authority to implement bill-and-keep. Section
252(d)(2) of the Act gives each state commission the jurisdiction to set rates for the
transport and termination of traffic subject to Section 251(b)(5). Section 251(b)(5)
specifically states that the authority to set rates for the transport and termination of
traffic subject to 251(b)(4) “shall not be construed to prelude arrangements that afford
the mutual recovery of costs through the offsetting of reciprocal obligations, including
arrangement that waive mutual recovery (such as bill-and-keep arrangements).” Rule
51.713 of the Code of Federal Regulations provides further detail as to when bill-and-
keep arrangements may be established by a state commission. Specifically, under Rule
51.713(b), the Commission can establish bill-and-keep if it “determines that the amount
of local telecommunications traffic from one network to the other is roughly balanced
with the amount of local telecommunications traffic flowing in the opposite direction, and
is expected to remain so.”

While the Commission has the authority to implement bill-and-keep, the FCC
recently issued a Notice of Proposed Rulemaking (‘“NPRM”) in Docket No. 01-92,
released April 27, 2002, which will look into the applicability of bill-and-keep for all
billing. While this NPRM seeks comments heyond the scope of this issue ~ bill-and-

keep for local usage-- the outcome may have some impact on this issue. (Tr. 28).
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Nevertheless, at this time, the Commission has the authority to implement bill-
and-keep. In fact, BellSouth currently has in place several bill-and-keep contracts for
local traffic. (Tr. 30).

b) ***Bill-and-keep will allow carriers to recover their costs from end
users rather than through subsidiaries received from other
carriers.***

Under bill-and-keep, each carrier interconnects its facilities to those of other
carriers and traffic flows between and among networks according to the carrier's
interconnection agreements. (Tr. 109). The parties do not bill each other for
termination of traffic, but are instead expected to recover their respective costs from
their end users. Id. As a result, bill-and-keep will allow carriers to recover their costs
for local usage*;;m-end users rather than through subsidies received from other
carriers. In addition, while BellSouth will still probably monitor traffic in a bill-and-keep
regime and has yet to conduct a detailed cost analysis, as recognized by Verizon
witness Trimble, adoption of bill-and-keep will have an immediate cost savings effect in
that carriers would incur less intercarrier billing costs because they would be rendering
less bills to each other. (Tr. 115).

c) ***Not necessarily. The Commission could presume that traffic is
roughly balanced, subject to a carrier rebutting such a
presumption.***

.- As stated above, Rule 51.713(b) allows the Commission to establish bill-and-
keep if the Commission determines that traffic between carriers is “roughly balanced. *
This requirement does not mean that the Commission must make an afﬁrmatiQe finding

that traffic is “roughly balanced.” Under Rule 51.713(c), the Commission can presume

that traffic is roughly balanced, subject to a carrier rebutting such presumption.
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In accordance with the FCC’'s Order on Remand and Report and Order in Docket

99-68, released April 27, 2001 (ISP Order on Remand”), wherein the FCC determined
that traffic above a 3:1 ratio of originating to terminating traffic would be considered ISP-
bound traffic (in other words, out of balance), the Commission should find that traffic
below a 3:1 ratio of originating to terminating traffic is “roughly balanced.” (Tr. 29)."

d) ***There are several potential advantages that may result from the
adoption of bill-and-keep for local usage.***

There are several potential advantages that may result from the adoption of bill-
and-keep. One benefit would be that it would resolve the highly contentious issue of
whether an ALEC is entitled to be compensated at the ILEC's tandem interconnection
rate. (Tr. 30). Further, as recognized by Verizon witness Trimble, adoption of bill-and-
keep as a default mechanism would presumably minimize the need for regulatory
intervention. (Tr. 115). Even with bill and keep, however, there could still be repeated
disputes over the jurisdiction of traffic, whether or not traffic is roughly balanced, and
other tangential issues, that would require regulatory intervention. (Tr. 30). |

Nevertheless, BellSouth requests that the Commission find that traffic subject to
Section 251(b)(5) be presumed to be roughly balanced if it is below a 3:1 ratio of
originating to termiﬁating traffic. Based on this presumption, BellSouth requests that the
Commission set as the default mechanism that calls that originate from one party and
terminate to another party in the ILEC’s geographic calling scope (as defined by the
ILEC’s tariff) shail be bill-and-keep for usage-based elements. (Tr. 31). Access traffic,
which is not subject to Section 251(b)(5), would fall outside the scope of bill-and-keep,

as would non-usage based elements. Id. Furthermore, the Commission should not at

' Although the DC Circuit recently remanded the ISP Order on Remand to the FCC, the court did not
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this time find that all billing is subject to bill and keep, just traffic subject to Section
251(b)(5).

CONCLUSION

The Commission’s goal in this generic proceeding is to resolve each issue
consistent with the requirements of the Act, federal law, and state law. The
Commission should adopt BellSouth’s positions on the issues in dispute, as they are
reasonable and consistent with the 1996 Act, federal law, and the laws of the State of
Florida.

Respectfully submitted this 10" day of June, 2002.
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vacate the FCC's finding. Thus, the FCC’s 3:1 ratio is still applicable.
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