AUSTIN

DALLAS
HOUSTON
LONDON

LOS ANGELES
NEW YORK

THE WOODLANDS

VIA FEDERAL EXPRESS

July 19, 2002

Clerk

Supreme Court of Florida
500 South Duval Street
Tallahassee, FL 32399

ORIGINAL

ANDREWS & KURTH L.L.P.

1701 PENNSYLVANIA AVENUE. N W.. SUITE 300
WASHINGTON. D.C  20006.5805

TELEPHONE 202 062.2700
FACSIMILE 202 0622739

KENNETH L WISEMAN
DIRECT 202 662.2715

00I1Y 8-€Z
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Dear Sir or Madam :

Enclosed for filing are the original and seven (7) copies of the Answer of
Appellants To Motion For Extension of Time To Serve Answer Brief in the above-referenced
proceeding. Also enclosed is an additional copy to be date-stamped and returned in the enclosed

self-addressed envelope.

A copy of this Motion is being served on all parties of record in the referenced
proceeding. Do not hesitate to contact the undersigned if you have any questions regarding the

above.
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IN THE SUPREME COURT OF FLORIDA

South Florida Hospital and Healthcare )
Association, et al., )
)
Appellants, )
)
) Case No. SC02-1023
)
)
)
Lila A Jaber, et al. )
)
Appellees )

ANSWER OF APPELLANTS IN OPPOSITION TO
MOTION FOR EXTENSION OF TIME TO SERVE ANSWER BRIEF

Appellants, South Florida Hospital and Healthcare Association, et al., hereby file their
answer in opposition to Appellees’ motion for an extension of time to serve their Answer Brief.

In support hereof, Appellants state as follows:

1. As support for their claim that they need 32 days, in addition to the 25 days
provided by the Court’s rules for service of their briefs,’ Appellees argue that (i) the record is
voluminous, consisting of over 13,000 pages, which will entail “a painstaking and time
consuming review of the record,” and (ii) counsel have other commitments they must honor.
Appellees also argue that Appellants will not be prejudiced by the grant of Appellees’ motion.
To support that claim, Appellees infer that Appellants have delayed matters because Appellants
allegedly waited to file their Initial Brief until the end of the 70-day period provided by Fla. R.
App. 9.110. Appellees also state that because the order on appeal granted a rate reduction,
Appellants will not be adversely affected “in any way” by a delay in Appellees filing of their

briefs.

' The 25 days consist of 20 days plus five additional days based upon service by mail.

WAS:94639.1



2. Appellees’ claims in support of their motion are misleading.

3. First, only a small portion of the 13,000 page record relates to the narrow issﬂues
that are before the Court. As a review of Appellants’ Initial Brief shows the issues in this case
largely are whether Appellee Florida Public Service Commission (“Commission”) acted ip
violation of various provisions of Florida law in approving a non-unanimous settlement without
affording Appellants, who opposed the settlement, a statutorily mandated hearing. Another issue
is whether the Commission’s order must be remanded based upon the Commission’s failure to
make findings of fact. Appellees are well aware that the vast majority of the 13,000 page record
is irrelevant to those issues. Thus, there is no substance to Appellees’ claim that the size of the
record inhibits their ability to serve their briefs within the 25-day time period afforded by the

2
rules.

4. Appellees’ claim that their counsel have other commitments also raises no valid
basis for the requested extension of time. This case is on the current time track because
Appellees insisted on having the Commission take up and rule on the non-unanimous settlement
within just days of its signing. Thus, Appellees, in the proceedings below, had a need to
expedite this proceeding. Now, in contrast, they seek to delay the timely resolution of this case.
But the fact is that Appellees have known since April that this case would be on the current time
track, and it is on that track because of the haste at which they acted below. Appellants thus
should not be prejudiced by Appellees’ failure to schedule their other unidentified commitments

consistent with the schedule they knew, or should have known, would take place in this case.

? The Commission and Appellee Florida Power & Light Company (“FPL”) also omit to tell the Court that as a
courtesy, Appellants served them by overnight delivery thereby providing them three to four days additional time to
prepare their briefs.
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5. And, that brings us to Appellees’ last claims, i.e., that Appellants acted in less
than expeditious fashion by waiting until the last minute to file their Initial Brief and that
Appellants allegedly will not be harmed by the grant of an extension of time. These claims

misstate the facts and the effect of the delay that Appellees are seeking.

6. First, with respect to the timing of the filing of Appellants’ brief, the brief in fact
was ready approximately two weeks in advance of the time it was filed. However, as the
Commission is well aware, on the day following receipt of the index of the record from the clerk
of the Commission, undersigned counsel called the clerk of the Commission to request that a
critical document that was not included in the index be added to it. Undersigned counsel was
advised by the Commission’s clerk that it took two weeks to reach FPL’s counsel to discuss and
resolve this error. During that interval, Appellants could not file their brief because of the lack
of a record citation to the missing document. Appellants filed their brief as soon as the omission
was corrected. Thus, the reason why Appellants’ brief was not filed earlier lays at the feet of the
Commission and FPL. It is disingenuous for them to now claim that Appellants dragged their

feet in filing their Initial Brief.

7. Finally, contrary to Appellees’ claim, Appellants will be harmed substantially by
a grant of an extension of time. The basis for this appeal is that Appellants evidence shows that
even with the rate reduction provided by the settlement that was approved by the Commission,
FPL’s base rates are still excessive in that they are designed to collect at least $285 million per
year in excess of just and reasonable rates. Every day that goes by during which FPL charge
these excessive rates represents a day when all FPL ratepayers are being overcharged. As to
Appellants in particular, which are for the most part hospitals serving south Florida, every day

that Appellants pay the excessive rates represents a day when dollars are paid out for what
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amount to unjJawful utility charges that could be used to provide critical medical care to Florida

residents. That is a harm that will be exacerbated by any delay in these proceedings.

WHEREFORE, for the foregoing reasons, Appellants request that Appeliees motion for

an extension of time to file their briefs be denied.

July 19, 2002
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Respectfully submitted,

Kenneth L. Wiseman '
Admitted Pro Hac Vice)

Mark F. Sundback

(Admitted Pro Hac Vice)
Andrews & Kurth, L.L.P.

1701 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Miriam O. Victorian

(Florida Reg. No. 355471
Andrews & Kurth, Mayor, Day,
Caldwell and Keeton, L.L.P.
700 Louisiana Street

Houston, Texas 77002

Counsel For Appellants



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished by

United States mail this 19th day of July, 2002 to the following parties of record:

Robert V. Elias, Esquire

Division of Legal Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

David L. Cruthirds, Esquire
Attorney for Dynegy, Inc.

1000 Louisiana Street, Suite 5800
Houston, TX 77002-5050

John T. Butler, P.A.*

Steel Hector & Davis, LLP
200 South Biscayne Boulevard
Suite 4000

Miami, Florida 33131-2398

William G Walker, IIT*

Vice President

Florida Power & Light Company
215 South Monroe Street, Suite 810
Tallahassee, F1. 32301-1859

R. Wade Litchfield*

Attorney

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, Florida 33408-0420

Michael B. Twomey, Esquire*
Post Office Box 5256
Tallahassee, Florida 32314-5256

Thomas A. Cloud/W. Christopher Browder*
Gray, Harris & Robinson, P.A.

Post Office Box 3068

Orlando, Florida 32802-3068

Joseph A. McGlothlin, Esquire*
Vicki Gordon Kaufman, Esquire
Attorneys for FIPUG
McWhirter Reeves

117 S. Gadsden Street
Tallahassee, Florida 32301

John W. McWhirter, Jr., Esquire*
Attorney for FIPUG

McWhirter Reeves

400 North Tampa Street, Suite 2450
Tampa, Florida 33601-3350

Mr. Jack Shreve*

John Roger Howe

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street, Room 812
Tallahassee, Florida 32399-1400

Linda Quick*

South Florida Hospital and Healthcare
6363 Taft Street

Hollywood, FL 33024

William Cochran Keating, IV, Esquire*
Staff Counsel

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
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INTERESTED PARTIES:

Houston, Texas 77056-5310

Lee E. Barrett Melissa Lavinson
Duke Energy North America PG&E National Energy Group Company
5400 Westheimer Court 7500 Old Georgetown Road

Bethesda, Maryland 20814

Mr. Paul Lewis, Jr.

Florida Power Corporation

106 East College Avenue, Suite 800
Tallahassee, Florida 32301-7740

Jon C. Moyle, Esquire
Cathy M. Sellers, Esquire
118 North Gadsden Street
Tallahassee, FL 32301

CPV Atlantic, Ltd
145 N'W Central Park Plaza, Suite 101
Port Saint Lucie, FL 34986

Frederick M. Bryant

Florida Municipal Power Agency
2061-2 Delta Way

Tallahassee, FL 32303

Steven H. McElhaney
2448 Tommy’s Turn
Oviedo, FL 32766

Homer O. Bryant
3740 Ocean Beach Blvd., Unit 704
Cocoa Beach, FL 32931

Richard Zambo, Esq.

Florida Industrial Cogeneration Assoc.
598 SW Hidden River Ave.

Palm City, FL 34990

Beth Bradley

Director of Market Affairs

Mirant Americas Development, Inc.
1155 Perimeter Center West
Atlanta, GA 30338-5416

Robert C. Williams

Florida Municipal Power Agency
Post Off9ice Box 111

Tampa, Florida 32301

Scheffel Wright/Diane K. Kiesling, Esquire
Landers Law Firm

P.O. Box 271

Tallahassee, FL 32303-6290

Harry W. Long, Jr.
Tampa Electric Company
Post Office Box 111
Tampa, Florida 33601

Lee L. Willis

James D. Beasley

Ausley & McMullen Law Firm
227 South Calhoun Street
Tallahassee, Florida 32301

Leslie J. Paugh, Esquire
Landers & Parsons, P.A.
310 West College Avenue
Tallahassee, Florida 32301

Ms. Angela Llewellyn
Tampa Electric Company
Post Office Box 111
Tampa, Florida 33601

Myron Rollins

Black & Veatch

Post Office Box 8405
Kansas City, MO 64114

Jennifer May-Brust, Esq.
Coloniat Pipeline Company
945 East Paces Ferry Road
Atlanta, GA 30326

G. Garfield/R. Knickerbocker/S. Myers
Day. Berry Law Firm

CityPlace 1

Hartford. CT 06103-3499

Michelle Hershel

Florida Electric Cooperatives Association, Inc.
2916 Apalachee Parkway

Tallahassee, FL 32301
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Thomas J. Maida/N. Wes Strickland
Foley & Lardner Law Firm

300 East Park Avenue

Tallahassee, FL 32301

Bruce May, Esquire
Holland Law Firm

Post Office Drawer 810
Tallahassee, FL 32302-0810

James J. Presswood, Jr.

Legal Environmental Assistance Foundation
1114 Thomasville Road

Tallahassee, FL 32303-6290

Michael Briggs

Reliant Energy Power Generation, Inc.
801 Pennsylvania Avenue, Suite 620
Washington, DC20004

Sofia Solernou
1012-A Center Avenue
Panama City, FL 32401-7003

Thomas W. Kaslow

Calpine Eastern

The Pilot House, 2™ Floor
Boston, Massachusetts 02110

Bill L. Bryant, Jr., Esquire

Natalie B. Futch

Katz, Kutter, Haigler, Alderman, Bryant &
Yon, P.A.

106 East College Avenue, 12 Floor
Tallahassee, Florida 32301

Marchris Robinson

Manager, State Government Affairs
Enron Corporation

1400 Smith Street

Houston, Texas 77002-7361

Thomas J. Maida, Esquire

Foley & Lardner

106 East College Avenue, Suite 900
Tallahassee, FL 32301

Timothy S. Woodbury

Vice President - Strategic Services

Seminole Electric Cooperative, Inc.
16313 North Dale Mabry Highway
Tampa, Florida 33688-2000

Daniel Doorakian

Moyle, Flanigan, Katz, Raymond & Sheehan,
P.A.

The Perkins House

118 North Gadsden Street

Tallahassee, Florida 32301

Peter Anatonacci

GRAY, HARRIS & ROBINSON, P.A.
301 South Bronough Street, Suite
Tallahassee, Florida 32302-3189

Dawson Glover, III

Town of Sewall’s Point Road
One South Sewall’s Point Road
Sewall’s Point, Florida 34996

John Attaway

Publix Supermarkets, Inc.
P.O. Box 32015

Lakeland, Florida 33802-2018

Ft. Myers, Florida 33902-0398

David Owen Mr. Paul J. Chymiy
Asst. County Attorney NUI Energy, Inc.
P.O. Box 398 550 Route 202-206

Bedminster, NJ 07921-0760
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Blanca S. Bayo, Director

Division of the Commission Clerk
and Administrative Services

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

David E. Smith

Attorney Supervisor

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399-0850
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Kenneth L. Wiseman



