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STAFF RECOMMENDATION 

I S S U E  1: should B e l l s o u t h ' s  2002 Key Customer t a r i f f  
f i  1 i ng (T-020035) be canceled? 
RECOMMENDATION: No. Be l lSou th ' s  2002 Key Customer 
t a r i f f  f i  1 i ng (T-020035) shou ld  n o t  be canceled.  

I S S U E  2 :  should any r e s t r i c t i o n s  be p laced  on 
B e l l S o u t h ' s  marke t ing  p r a c t i c e s  used f o r  B e l l s o u t h ' s  
" w i  n-back" promot ions? 
RECOMMENDATION: Yes. B e l  1 South should be p r o h i  b i  t e d  
f rom i n i  t i  a t i  ng any " w i  n-back" a c t i v i t i e s  t o  rega i  n a 
customer f o r  3 0  days a f t e r  t h e  convers ion  t o  an 
A1 t e r n a t e  Local  Exchange company (ALEC) i s  complete.  
The Commi s s i  on should a1 so p r o h i  b i t  Bel 1 South f rom 
i n c l u d i n g  any marke t ing  i n f o r m a t i o n  i n  i t s  f i n a l  b i l l  
sen t  t o  customers who have swi tched p r o v i d e r s ,  and 
p r o h i b i t  Be l lSou th ' s  wholesale d i v i s i o n  f rom s h a r i n g  
i n f o r m a t i o n  w i t h  i t s  r e t a i l  d i v i s i o n ,  such as 
i n f o r m i n g  t h e  r e t a i l  d i v i s i o n  when a customer i s  
s w i t c h i n g .  

ISSUE 3 :  should t h i s  docket  be c losed? 
RECOMMENDATION: I f  no person whose s u b s t a n t i a l  
i n t e r e s t s  a re  a f f e c t e d  p r o t e s t s  t h e  Commission's PAA 
d e c i s i o n  w i t h i n  2 1  days o f  t h e  issuance o f  t h e  o rde r  
f rom t h i s  recommendation, t h e  o rde r  w i l l  become f i n a l  
upon issuance o f  a consummating o r d e r .  

Commission's PAA o rde r  i s  f i l e d ,  t h i s  ma t te r  shou ld  be 
s e t  f o r  hea r ing  t o  address t h e  i ssues  i n  d i s p u t e .  The 
i ssues  s e t  f o r t h  h e r e i n  shou ld  be cons idered 

I f ,  however, a t i m e l y  p r o t e s t  o f  t h e  
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severab le ,  and any i s s u e  n o t  spec i  f i  c a l  l y  p r o t e s t e d  
shou ld  be deemed s t i p u l a t e d  i n  accordance w i t h  s e c t i o n  
120.80(13)(b), F l o r i d a  S t a t u t e s .  The docket  shou ld  
remain open pending t h e  outcome o f  t h e  hear ing .  
Pending t h e  r e s o l u t i o n  o f  t h e  h e a r i n g  process,  s t a f f  
b e l  i eves t h a t  Bel 1 South should be p r e c l  uded f rorn 
f i l i n g  any t a r i f f  t h a t  extends, m i  r r o r ,  o r  b u i l d s  upon 
t h e  2002 Key Customer T a r i f f  p r o v i s i o n s  addressed i n  
t h e  proceedi  ng u n t i  1 t h e  Commi s s i  on r e s o l v e s  t h e  
m a t t e r s  addressed a t  hear ing .  S t a f f  no tes  t h a t  
pending t h e  outcome o f  t h e  hear ing  t h e r e  would be no 
need t o  address revenues c o l l e c t e d  under t h e  t a r i f f  
s i n c e  t h e  t a r i f f  w i l l  t e r m i n a t e  p r i o r  t o  t h e  
a n t i  c i  pated c l o s e  o f  t h e  p r o t e s t  p e r i o d .  

ACCURATE STENOTYPE REPORTERS, I N C .  
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PROCEEDINGS 

CHAIRMAN JABER: That  takes  us t o  I t e m  11. 

~ l l  r i g h t .  s t a f f ,  I understand t h e r e  i s  

an o r a l  m o d i f i c a t i o n  t o  I t e m  11. 

MR. BARRETT: commissioners , t h a t  i s 

c o r r e c t .  Good morning. Our c o r r e c t i o n  i s  on 

page 2 1 .  The second sentence o f  t h e  second 

paragraph ends w i t h  t h e  word " I L E C ,  I' I - L - E - C .  

The sentence should end w i t h  t h e  word "ALEC," 

A-L-E-C. 

COMMISSIONER BRADLEY: Would YOU repeat  

t h a t ,  please? 

MR. BARRETT: Yes. Page 21, t h e  second 

sentence o f  t h e  second paragraph ends w i t h  t h e  

word "ILEC." The sentence should end w i t h  t h e  

word "ALEC . 
CHAIRMAN JABER: Do you have an 

i n t r o d u c t i  on t o  make? 

MR. BARRETT: Yes. 

Commi s s i  oners , I t e m  11 i s a recommendati on 

t h a t  came about based upon a compla in t  f i l e d  by 

F l o r i d a  D i g i t a l  Network, I n c . ,  FDN, a g a i n s t  a 

Bel 1 south Te l  ecommuni c a t i o n s  t a r i  f f .  The t a r i  f f 

was a promot ional  t a r i f f .  And two p r i n c i p a l  

i ssues  came o u t  i n  t h e  FDN p e t i t i o n .  The f i  r s t  

ACCURATE STENOTYPE REPORTERS, I N C .  
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i s s u e  was t h e  t a r i f f  i t s e l f ,  and t h e  second 

i s s u e  was t h e  marke t ing  p r a c t i c e s ,  and s t a f f ' s  

recommendation essen t i  a1 l y  f o l l  ows t h a t  ou t1  i ne. 

I s s u e  1 addresses t h e  t a r i f f  i t s e l f .  I s s u e  2 

l o o k s  a t  t h e  marke t ing  p r a c t i c e s .  

I woul d a1 so no te  t h a t  r e p r e s e n t a t i v e s  f rom 

t h e  p a r t i e s  a r e  here,  and a l s o  I b e l i e v e  t h e r e  

a r e  i n t e r v e n o r s  here t h a t  may w ish  t o  

p a r t i  c i  pa te .  

CHAIRMAN JABER: Thank you, M r .  B a r r e t t .  

T h i s  was i n i t i a l l y  s t a r t e d ,  s t a f f ,  based 

upon FDN'S p e t i t i o n ,  so i t  would be a p p r o p r i a t e  

t o  l e t  them make t h e i  r p r e s e n t a t i o n  f i  r s t .  

MS. BANKS: Madam cha i r ,  I t h i n k  t h a t  would 

be an a p p r o p r i a t e  manner t o  address t h i s .  

CHAIRMAN JABER: M r .  F e i l  . 
MR. F E I L :  Thank you, Madam c h a i r .  

M y  name i s  M a t t  F e i l .  I ' m  here  on b e h a l f  

o f  F l o r i d a  D i g i t a l  Network. w i t h  me here  i s  

Mike Ga l l agher ,  who i s  F l o r i d a  D i g i t a l ' s  CEO. 

I n  t h e  w a y  o f  background, t h e r e  a r e  

b a s i c a l l y  t h r e e  h i g h  l e v e l  i s s u e s  we ' re  d e a l i n g  

w i t h  i n  t h i s  comp la in t ,  a l l  p e r t a i n i n g  t o  

Bel 1 South 's  w i  n-back programs. One i s whether 

o r  n o t  t h e y ' r e  a n t i c o m p e t i t i v e ;  two, whether 

ACCURATE STENOTYPE REPORTERS, I N C .  
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t h e y ' r e  d i s c r i m i n a t o r y ;  and t h r e e ,  whether o r  

n o t  t h e r e ' s  any i n a p p r o p r i a t e  c ross -subs id ies .  

As M r .  B a r r e t t  s a i d ,  FDN p e t i t i o n e d  t h e  

Commi s s i  on someti me around V a l  e n t i  ne ' s Day t o  

h a l t  a new B e l l s o u t h  win-back t a r i f f  known as 

t h e  2 0 0 2  Key Customer Program, and t o  

i n v e s t i  ga te  a1 1 Bel 1 South w i  n-back programs and 

p r a c t i c e s .  

The new t a r i f f  and t h e  f e a t u r e s  o f  t h a t  new 

t a r i f f  a r e  summarized on pages 4 and 5 o f  t h e  

recommendation. some of t h e  key f e a t u r e s  o f  

t h a t  y o u ' l l  hear us r e f e r r i n g  t o  a r e  as f o l l o w s :  

one i s  t h a t  i t  i s  a v a i l a b l e  o n l y  t o  

business customers and o n l y  t o  bus iness 

customers i n  c o m p e t i t i v e  w i  r e  c e n t e r s  know as 

h o t  w i r e  cen te rs .  

Second i s  t h a t  t h e  d i s c o u n t s  a r e  o f  up t o  

25% o f  t o t a l  b i l l e d  revenue, p l u s  t h e r e  i s  an 

a d d i t i o n a l  d i s c o u n t  o f  up t o  100% of a f e a t u r e  

known as hun t ing ,  which i s  a common f e a t u r e  

purchased by bus iness customers t h a t  have 

mu1 ti p l  e 1 i nes. 

The o t h e r  f e a t u r e  t h a t  w e ' l l  be r e f e r r i n g  

t o  o f  t h e  win-back program i s  t h e  t e r m i n a t i o n  

l i a b i l i t y .  under t h e  pending -- excuse me. 

~ ~ ~ _ _ _ _ _  
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under the  e x i  s t i  ng t a r i f f ,  B e l  1 South s t r u c t u r e d  

t h e  t e r m i n a t i o n  1 i a b i  1 i t y  such t h a t  customers, 

if they  chose t o  l eave  t h e  program e a r l y ,  would 

have t o  repay B e l l s o u t h  a l l  t h e  d i scoun ts .  

under a t a r i f f  t h a t  Be l lSou th  f i l e d  l a s t  week, 

what I'll r e f e r  t o  as t h e  pending t a r i f f ,  t h e y  

a1 t e r e d  t h e  t e r m i  n a t i o n  1 i ab i  1 i t y  somewhat, and 

I '1  1 d i  scuss t h a t  momentari 1 y . 
The p o i n t s  t h a t  we want t o  address r e l a t i v e  

t o  t h e  s t a f f  recommendation a r e  bas i  c a l  l y  p o i  n t s  

t h a t  we t h i n k  t h a t  t h e  s t a f f  recommendation 

doesn ' t  address adequate ly ,  o r  arguments t h a t  

t h e  s t a f f  over looked,  o r  t h i n g s  where we have 

ques t ions  about what t h e  i n t e n t  o f  t h e  

recommendation i s ,  t o  make sure  t h a t  w e ' r e  c l e a r  

on what t h e  Commission's d e c i s i o n  w i l l  cover .  

The f i  r s t  p o i n t  o f  d i s c u s s i o n  i s  t h a t  

s t a f f ' s  focus seems t o  be on whether o r  n o t  

B e l  1 South i s  cha rg i  ng compensatory r a t e s  a f t e r  

a p p l i c a t i o n  o f  t h e  two d i scoun ts ,  t h e  d i s c o u n t  

t o  t o t a l  b i l l e d  revenue and t h e  d i scoun t  t o  

hun t ing ,  i n  a t y p i c a l  customer example. w h i l e  I 

accept  t h a t  t h e r e  i s a s p e c i f i c  t e s t  s t a t e d  f o r  

compensatory r a t e s  on an i s s u e  o f  

c ross -subs id ies ,  i n  s t a r k  c o n t r a s t ,  r e l a t i v e  t o  

ACCURATE STENOTYPE REPORTERS, I N C .  
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a Commi ss ion  determi n a t i o n  o f  an t i compe t i  t i v e  

p r i c i n g ,  t h e r e ' s  no t e s t  s t a t e d  i n  t h e  s t a t u t e  

whether o r  n o t  t hey  have t o  be compensatory o r  

n o t .  The re ' s  no base l i ne  s t a t e d  i n  t h e  s t a t u t e  

by which t h e  Commission has t o  judge.  The t e s t  

i s  s imp ly  whether o r  n o t  t h e  p r i c i n g  i s  

a n t i  competi t i v e .  

w i t h  t h i s  i n  mind, t o  cover some o f  t h e  

a n t i  competi t i v e  aspects  o f  t h e  w i  n-back program, 

M r .  Ga l lagher  would l i k e  t o  address t h e  

Commi ss ion  , and then  a f t e r  he f i  n i  shes speaki  ng , 

t h e r e  a re  f o u r  o r  f i v e  o t h e r  p o i n t s  I wanted t o  

cover ,  w i t h  your  permiss ion .  

CHAIRMAN JABER: M r .  Gal 1 agher.  

MR.  GALLAGHER: Thank you. Thank you f o r  

t h i s  t i m e  today.  

I wanted t o  make b a s i c a l l y  f o u r  p o i n t s  t o  

i 11 u s t r a t e  what ' s r e a l  1 y happeni ng f rom ou r  

pe rspec t i ve  on t h e  market l e v e l  as f a r  as t h i s  

i ssue .  F i r s t  o f  a l l  -- 

MR. TURNER: Madam c h a i r ,  I apo log ize .  I 

wanted t o  j u s t  r a i s e  a concern I have. 

CHAIRMAN JABER: I d e n t i f y  y o u r s e l f .  

MR. TURNER: I ' m  s o r r y .  Thank you. I ' m  

P a t r i c k  Turner  rep resen t ing  B e l l  South 

ACCURATE STENOTYPE REPORTERS, I N C .  
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Te1 ecommuni c a t i o n s  . 
A t  t h i s  s tage,  t h e r e  c e r t a i n l y  has been 

d i scove ry  conducted. But  I ' m  concerned t h a t  

what t h i s  amounts t o  now i s  tes t imony  t h a t  

cannot be cross-examined rega rd i  ng a p e t i t i o n  

t h e r e ' s  be fo re  t h e  commission, and I would 

o b j e c t  t o  M r .  Ga l l agher ' s  speaking. I t h i n k  t o  

t h e  e x t e n t  t h e r e  i s  a reco rd  be fo re  t h e  

Commission, i t  i s  c e r t a i n l y  f a i r  game t o  t a l k  

about t h a t  reco rd .  But  a t  t h i s  p o i n t ,  i n  

e f f e c t ,  I ' m  faced w i t h  a person,  who f r a n k l y  has 

been a w i tness  f o r  FDN i n  seve ra l  proceedings,  

g i v i n g  tes t imony t h a t  I c a n ' t  cross-examine on, 

and I t h i n k  t h a t ' s  i n a p p r o p r i a t e .  

CHAIRMAN JABER: M r .  F e i l ,  your  response? 

MR. F E I L :  Commissioner, t h i s  i s  a PAA 

proceedi  ng. I n t e r e s t e d  persons may p a r t i  c i  pa te .  

The p u b l i c  may p a r t i c i p a t e .  To me, M r .  T u r n e r ' s  

argument r e a l  1 y has no Val i d i  t y  . 
CHAIRMAN JABER: Yes. M r .  Turner ,  i t ' s  

1 ongstandi  ng p r a c t i  ce a t  t h e  Commi s s i  on t h a t  

agenda i t ems  t h a t  a re  n o t i c e d  as p a r t i e s  may 

p a r t i c i p a t e  a re  f a i r  game. w i t h  respec t  t o  your  

proceedings,  your  c ross-examinat ion  

o p p o r t u n i t i e s  e x i  s t s  t h e r e .  

ACCURATE STENOTYPE REPORTERS, I N C .  
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MR. GALLAGHER: And I'm go ing  t o  speak 

s p e c i f i c a l l y  t o  t h e  s t a f f  recommendation as 

w e l l ,  so I -- 

CHAIRMAN JABER: Go ahead, M r .  Ga l l agher .  

MR. GALLAGHER: Thank YOU. 

Agai n , t h e  s t a f f  recommendati on i mpl i es 

t h i s  i s  a promot ion. To me, a promot ion  i s  

something w i t h  a sunset .  T h i s  t a r i f f  has been 

e f f e c t i v e l y  renewed as o f  t h e  end o f  t h i s  

month. SO i t  went on f o r  s i x  months, and i t ' s  

go ing  t o  go on f o r  another  s i x  months. SO f rom 

our  pe rspec t i ve ,  t h i s  i s n ' t  a promot ion.  T h i s  

i s  a perpetua l  p reda to ry  p r i  c i  ng v e h i c l e .  

Second o f  a l l ,  t h e  Key customer d i s c o u n t  as 

i s  t a l k e d  about i n  t h e  s t a f f  recommendation 

c u r r e n t l y  says 25% o f f  t h e  r e t a i l  r a t e s  o f  your  

bus iness ,  you can g e t  25% o f f  t h e  r e t a i l  r ack  

r a t e ,  i f  you w i l l ,  p l u s  f r e e  hun t ing .  And t h i s  

s o r t  o f  sounds benign,  b u t  t h e  p o i n t  I want t o  

make i s ,  our  t y p i c a l  smal l  bus iness customer i s  

a th ree -  o r  f o u r - l i n e  customer. A t y p i c a l  

bus iness w i t h  f o u r  l i n e s  w i l l  have t h r e e  l i n e s  

w i t h  t h e i r  main number p u b l i s h e d  on them, and 

they  w i l l  buy t h i s  f e a t u r e  c a l l e d  hun t ing .  

Hunt ing  a l l o w s  -- when t h e  f i r s t  l i n e  i s  

ACCURATE STENOTYPE REPORTERS, I N C .  
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busy, t h e  c a l l  r o l l s  t o  t h e  second l i n e ,  o r  

t h i r d ,  e t  ce te ra .  The f o u r t h  l i n e  i s  t y p i c a l l y  

kep t  separate f o r  a modem o r  a f a x  l i n e .  But  

a lmost  a l l  of our  customers buy h u n t i n g ,  and 

hun t ing  i s  t h e  most expensive f e a t u r e  o u t  t h e r e .  

I t ' s  a $10 f e a t u r e .  

S o  i f  you take  a l o o k  a t  a $36 rack  r a t e  

f o r  what i s  B e l l s o u t h ' s ,  g i v e  o r  t a k e  a d o l l a r  

i n  a r a t e  zone, a $36 r a t e  p l u s  a $10 h u n t i n g  

charge, i f  you take  t h e  $36 and d i s c o u n t  by 25%, 

you g e t  $27 ,  and then you t a k e  t h e  h u n t i n g  and 

d i scoun t  f rom $10 down t o  ze ro ,  you have 

e f f e c t i v e l y  a $46 comparison t o  a $27 comparable 

l i n e .  so i t ' s  n o t  a 25% d i scoun t .  I c a l c u l a t e  

t h a t  t o  be a 4 1  pe rcen t  d i scoun t .  SO taken a t  

i t s  f ace  va lue ,  t h e  s t a f f  recommendation does 

t a l k  about t h e  100 pe rcen t  h u n t i n g  d i s c o u n t .  

But  wha t ' s  r e a l l y  happening i n  t h e  marke t ,  f rom 

a customer s tandpo in t ,  i t  looks  t o  them l i k e  a 

41% d iscoun t ,  and t h a t ' s  what we have t o  compete 

w i t h .  

w i t h  h i g h  UNE r a t e s  i n  F l o r i d a  and now a 

41% d iscoun t  coming down on us,  we f e e l  a b i g  

squeeze now. w e ' r e  s t a r t i n g  t o  f e e l  a squeeze 

i n  between, and we b e l i e v e  t h i s  has j u s t  gone 

ACCURATE STENOTYPE REPORTERS, I N C .  
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t o o  f a r  i n  terms o f  p r i c i n g .  

TO me, they  s h o u l d n ' t  be a b l e  t o  r a i s e  

t h e i r  p r i c e s  4%, whatever t h e y  j u s t  d i d ,  you 

know, 34 -- t h e  $36 charge was $34 a t  t h e  

beg inn ing  of t h e  year ,  b u t  i t  j u s t  r a i s e d  up. 

SO i f  y o u ' r e  n o t  s u b j e c t  t o  c o m p e t i t i o n ,  you g e t  

a p r i c e  i nc rease .  T h a t ' s  j u s t  -- 

CHAIRMAN JABER: what charge was j u s t  -- 

MR.  GALLAGHER: The b a s i c  l i n e  r a t e  bumped 

up by about 4% a t  t h e  beg inn ing  o f  t h e  yea r ,  and 

c e r t a i n  f e a t u r e s  went up as w e l l .  Tha t  happened 

l a s t  year  as w e l l .  I t  has happened every  year  

s i n c e  FDN has been i n  bus iness.  That b a s i c  l i n e  

r a t e  has c r e p t  up. 

The t h i r d  p o i n t  t h a t  I wanted t o  make i s  

t h a t  t h e  s t a f f  recommendation seems t o  i m p l y  

t h a t  t h i s  d i s c o u n t  i s  a v a i l a b l e  t o  everyone. I 

would h o l d  o u t  t h a t  i t  i s  n o t  a v a i l a b l e  t o  

everyone. I t  i s  s p e c i f i c a l l y  t a r g e t e d  a t  

customers who have swi tched over  t o  a CLEC, and 

i t ' s  n o t  marketed. I t  may be a v a i l a b l e  t o  

everyone, b u t  you r e a l l y  have t o  know how t o  g e t  

i t .  YOU have t o  c a l l  a c e r t a i n  number, and you 

have t o  r e a l l y  be i n  a c o m p e t i t i v e  s i t u a t i o n .  

Remember, t h e  I L K  has an i n h e r e n t  
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advantage, i n  t h a t  t hey  know who has l e f t  t h e i r  

se rv i ce .  The wholesale s i d e  can say, "Here 's  

a l l  t h e  f o l k s  t h a t  have d isconnected,  r e t a i l  

guys. why d o n ' t  you g i v e  these guys a c a l l  and 

o f f e r  them t h e  Key customer d i scoun t . "  S o  

t h a t ' s  an advantage t h a t  w e ' l l  never have. 

The f o u r t h  p o i n t  t h a t  I wanted t o  make i s  

t h a t  I b e l i e v e  t h a t  t h e r e ' s  a precedent f o r  t h i s  

Commi ss ion  t o  r e g u l a t e  a nascent communi c a t i o n s  

i n d u s t r y  such as l o c a l .  I n  t h e  e a r l y  days o f  

l o n g  d i s tance  compe t i t i on  when M C I  was j u s t  

g e t t i n g  s t a r t e d  and AT&T would a t tempt  some s o r t  

o f  -- t h e  then  dominant c a r r i e r  would a t tempt  

some s o r t  o f  p reda to ry  p r i c i n g ,  t h e  FCC would 

s tand behind and make sure  t h a t  t h e r e  was a 

f a i r  p l a y i n g  f i e l d  and t h a t  t h e  dominant c a r r i e r  

had t o  p r i c e  on t a r i f f  up u n t i l  a p o i n t  when i t  

became nondomi nan t .  

AS soon as t h e r e ' s  enough market t h a t  has 

been gained by t h e  compe t i t o rs ,  then t h i s  debate 

i s  i r r e l e v a n t ,  because t h e  market power w i l l  

have s h i f t e d .  But  r i g h t  now we have a dominant 

p r o v i d e r  w i t h  80 p l u s  pe rcen t  market share 

s e l e c t i v e l y  t a r g e t i n g  l ower  p r i c e s ,  w h i l e  

r a i s i n g  p r i c e s  f o r  everyone e l s e ,  and t h a t  i s  a 
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rec ipe  f o r  d i s a s t e r  f o r  our  i n d u s t r y .  

Thank you ve ry  much. 

CHAIRMAN JABER: M r .  F e i l  . 
MR. F E I L :  Thank you, Madam c h a i r .  A few 

o t h e r  qu i ck  p o i n t s  I wanted t o  make. 

F i r s t ,  r e l a t i v e  t o  t i m i n g ,  s i m i l a r  t o  what 

M r .  Ga l lagher  sa id ,  these a re  n o t  promot ions of 

temporary d u r a t i o n .  There i s  an e n r o l l m e n t  

p e r i o d  o f  s i x  months f o r  t h e  l a s t  two t a r i f f  

f i l i n g s  t h a t  B e l l s o u t h  has made, b u t  t h e r e  has 

been a sequence o f  such t a r i f f  f i l i n g s  where 

those pe r iods  keep r o l l i n g  over  and r o l l i n g  

over .  

Moreover, once a customer s i g n s  up, i t  

s igns  up f o r  a t e r m  commitment under those 

programs, one years ,  two years ,  t h r e e  yea rs .  S o  

i f  t h e  pending t a r i f f  goes i n t o  e f f e c t  and 

customers s i g n  up th ree -yea r  commitments, y o u ' r e  

t a l k i n g  about customers t i e d  up f o r  f o u r  years  

down t h e  road. 

The second p o i n t  concerns r e s a l e .  

B e l l s o u t h  has argued t h a t  one o f  t h e  t h i n g s  t h a t  

saves t h e  win-back programs f rom be ing  

a n t i  c o m p e t i t i v e  i s t h a t  t h e  p r i  c i  ng i s ava i  1 ab1 e 

f o r  r e s a l e  t o  ALECs. I have two p o i n t s  t o  make 
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w i t h  regard t o  t h a t .  

One i s  t h e  accuracy o f  t h e  s tatement .  when 

a customer s igns  up f o r  a win-back deal  w i t h  

B e l l s o u t h ,  can t h e  customer go t o  an ALEC 

r e s e l l e r ,  who i n  t u r n  r e s e l l s  t h e  win-back 

promot ion t o  t h e  customer w i t h o u t  t e r m i n a t i o n  

l i a b i l i t y  i ssues? I n  o t h e r  words, i s  t h e  r e s a l e  

oppor tun i  t y  on1 y avai 1 ab1 e t o  customers n o t  

a l r e a d y  e n r o l l e d  i n  t h e  program? I f  t h a t  i s  n o t  

t h e  case, then I q u e s t i o n  whether o r  n o t  i t ' s  

accura te  t o  say t h a t  ALECs have an equal 

o p p o r t u n i t y  t o  r e s e l l  t h e  promot iona l  programs. 

A l though B e l l s o u t h  has s a i d  and s t a f f  

acknowledges t h a t  t h e  programs a r e  a v a i l a b l e  f o r  

r e s a l e ,  t h e  d e t a i l s  o f  t h a t  o p p o r t u n i t y  have n o t  

been p rov ided  y e t .  

The second p o i n t  r e l a t i v e  t o  r e s a l e  i s  

p o l i c y .  The Commission has t o  ask i t s e l f  a 

ques t i on .  Does i t  want F l o r i d a  t o  be a r e s e l l e r  

s t a t e ?  Because o f  t h e  h i g h  percentage o f  these 

d i scoun ts  and t h e  endur ing  n a t u r e  o f  t h e  

d i scoun ts ,  do you w a n t  t o  d r i v e  f a c i l i t y - b a s e d  

c a r r i e r s  t o  a r e s e l l e r  environment j u s t  i n  o r d e r  

t o  compete and have them abandon t h e i r  

i n f r a s t r u c t u r e  j u s t  so t h e y  can compete on a 

ACCURATE STENOTYPE REPORTERS, I N C .  



9 

10 

11 

1 2  

1 3  

14 

1 5  

16 

17 

1 8  

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

16 

r e s e l l  e r  bas i  s? 

FDN submits t h a t  you shou ld  n o t  be 

encouraging r e s a l e  i n  t h a t  manner, you should be 

encouragi ng f a c i  1 i ty-based compe t i t i on .  And I 

t h i n k  one o f  t h e  t h i n g s  y o u ' r e  go ing  t o  be 

seeing and have seen as r e c e n t l y  as t h e  agenda 

i t e m  be fo re  t h i s ,  I t e m  10, i s  A l l e g i a n c e  

abandoni ng i t s  r e s a l e  customers. That  ' s what 

t h a t  i t e m  was -- was i t  Adelphia? Excuse me. I 

s a i d  A1 1 eg i  ance. I stand co r rec ted .  Adel p h i  a 

abandoning i t s  r e s a l e  customer base and t u r n i n g  

t h a t  over  t o  Be l lSouth .  They d i d  t h e  same t h i n g  

i n  t h e  S p r i n t  f o o t p r i n t .  The r e s a l e  customers 

they  abandoned. I n t e r m e d i a  j u s t  d i d  t h e  same 

t h i n g ,  sen t  o u t  a n o t i c e  t o  i t s  r e s a l e  

customers, we ' re  n o t  go ing  t o  p r o v i d e  you 

s e r v i  ce anymore. 

And t h e  nex t  p o i n t  concerns d i  s c r i m i  n a t i o n .  

I made two arguments i n  t h e  p e t i t i o n  r e l a t i v e  t o  

d i s c r i m i n a t i o n .  one i s  whether o r  n o t  t h e  

w i  n-back programs were  d i s c r i m i n a t o r y  i n  

p r i n c i p l e  because they  were a v a i l a b l e  o n l y  t o  

business customers served by c e r t a i n  w i  r e  

cen te rs .  I n  o t h e r  words, t h e  p r i c e  was n o t  

a v a i l a b l e  t o  a l l  customers i n  t h e  bus iness 
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c lass .  

A second argument which M r .  Ga l lagher  

r e f e r r e d  t o  i s  whether o r  n o t  i t  was 

d i  s c r i  m i  n a t o r y  i n p r a c t i  ce because, a1 though 

i t ' s  o s t e n s i b l y  a v a i l a b l e  t o  a c e r t a i n  de f i ned  

group o f  customers, whether o r  n o t  i t  was 

marketed and made a v a i l a b l e  t o  those customers 

i n  t h e  same manner. 

The s t a f f  recommendation d o e s n ' t  seem t o  me 

t o  address t h e  f i  r s t  argument rega rd ing  

d i s c r i m i n a t o r y  i n  p r i n c i p l e  o t h e r  than  on page 7 

where i t  r e f e r s  t o  a s t a t u t o r y  c i t e .  But  what 

has confused me about t h i s  i s ,  t h e  s t a t u t o r y  

c i t e  on page 7 r e f e r s  t o  s p e c i f i c  geographic  

market t a r g e t i n g  f o r  nonbasi c s e r v i c e s .  The 

win-back d i scoun ts  app ly  t o  b a s i c  and nonbasic 

se rv i ces ,  n o t  j u s t  t o  nonbasic s e r v i c e s .  

And t h e  o t h e r  argument r e l a t i v e  t o  

d i s c r i m i n a t i o n  t h a t  you should be aware o f  i s  

t h a t  t h e  d i s c r i m i n a t o r y  c h a r a c t e r  o f  t h e  program 

i s  p a r t  o f  what makes i t  a n t i c o m p e t i t i v e .  

Te rm i  n a t i o n  1 i ab i  1 i t y  . As I mentioned, 

under t h e  c u r r e n t  t a r i f f ,  t h e  customers who l e f t  

t h e  B e l l s o u t h  program be fo re  t h e  e x p i r a t i o n  o f  

t h e  te rm had t o  repay a l l  t h e  d i s c o u n t s  t h a t  

ACCURATE STENOTYPE REPORTERS, I N C .  



4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

15 

16 

1 7  

1 8  

19 

20 

2 1  

2 2  

2 3  

24 

25 

18 

t hey  had rece ived up t o  t h e  p o i n t  i n  t i m e  t h a t  

t hey  l e f t  t h e  program. SO i t  was, i n  e f f e c t ,  a 

back end loaded p e n a l t y  i f  t h e  customer l e f t ,  

because t h e  more t i m e  t h e y  spent  on t h e  program, 

t h e  g r e a t e r  t h e i r  t e r m i n a t i o n  l i a b i l i t y .  

under t h e  pending t a r i f f ,  t h e  t a r i f f  f i l e d  

j u s t  l a s t  week, t h e  t e r m i n a t i o n  l i a b i l i t y  i s  

j u s t  t h e  oppos i te .  I t ' s  now f r o n t  end loaded,  

such t h a t  customers w i l l  pay a h i g h e r  

t e r m i n a t i o n  l i a b i l i t y  charge f o r  t h e  s h o r t e r  

d u r a t i o n  t h a t  t h e y  a r e  on t h e  program. They may 

-- as I understand t h e  t a r i f f ,  t h e  customers a r e  

respons ib le  f o r  pay ing  f o r  between $25  and $40 a 

month t imes t h e  number o f  months l e f t  on t h e i  r 

c o n t r a c t .  SO i f  a customer 's  t y p i c a l  b i l l  i s ,  

say, $100 a month, and he s igned a th ree -yea r  

agreement, i f  he wants t o  l e a v e  a f t e r  one year  

and he has t o  pay 24 months l e f t  on t h e  c o n t r a c t  

t imes  $ 2 5  f o r  $600, t o  me, t h a t ' s  j u s t  p u n i t i v e  

and i s  designed f o r  no purpose o t h e r  than  t o  

impede m i  g r a t i  on and t o  impede competi t i  on. 

R e l a t i v e  t o  I s s u e  2 ,  one comment I wanted 

t o  make concern i  ng t h e  s t a f f  recommendation 

p e r t a i n s  t o  r e t a i l  i n f o r m a t i o n .  one o f  t h e  

i t ems  mentioned i n  t h e  p e t i t i o n  p e r t a i n e d  t o  t h e  

~ ~~~~~~~ ~ 
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ques t ion  o f  whether o r  n o t  i t ' s  a p p r o p r i a t e  f o r  

an I L E C  t o  have con tac t  w i t h  a customer and then 

use t h a t  customer i n i t i a t e d  -- excuse me. use 

t h a t  con tac t  i n i t i a t e d  by t h e  customer f o r  t h e  

s o l e  purpose o f  s e t t i n g  up a m i g r a t i o n  as a 

win-back r e t e n t i o n  o p p o r t u n i t y .  

For example, a customer wants t o  p o r t  t o  

FDN, and he has, accord ing  t o  h i s  customer 

s e r v i c e  reco rd  w i t h  Be l lSou th ,  some s o r t  o f  

pending s e r v i c e  o rde r .  B e l l s o u t h  w i l l  de lay  t h e  

m i g r a t i o n  when we submit  t h e  o r d e r  u n t i l  t h a t  

pending o rde r  aga ins t  h i s  r e t a i l  account i s  

c l a r i f i e d .  SO i f  t h e  customers c a l l s  t o  have 

t h a t  pending o rde r  removed o r  t o  f i n d  o u t  what 

i t  i s ,  o r  c a l l s  Be l lSou th  t o  have a l o c a l  

s e r v i c e  f reeze  l i f t e d ,  f o r  example, t h e  i s s u e  i s  

whether o r  n o t  t h a t  con tac t  i s  an adequate -- 

excuse me, an a p p r o p r i a t e  o p p o r t u n i t y  f o r  a 

win-back c o n t a c t .  The s t a f f  recommendation 

doesn ' t  address those scenar ios  s p e c i f i c a l l y .  

I t  was re fe renced i n  t h e  p e t i t i o n ,  so I would 

l i k e  c l a r i f i c a t i o n  on t h a t  p o i n t .  

I n  conc lus ion ,  as ide  f rom t h e  ques t i ons  and 

c l a r i f i c a t i o n s  t h a t  we have r a i s e d ,  s i n c e  t h e  

t a r i f f  t h a t  i n i t i a t e d  t h e  f i l i n g  i s  s e t  t o  
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expi  r e  I b e l i e v e  nex t  week, i t ' s  n o t  n e c e s s a r i l y  

p r a c t i c a l  f o r  you t o  suspend i t  a t  t h i s  t ime .  

B u t  s ince  B e l l s o u t h  has renewed -- o r  has f i l e d  

a t a r i f f  t o  renew t h a t  program, e s s e n t i a l l y ,  

w i t h  terms and c o n d i t i o n s  s i m i l a r  i n  a lmost  a l l  

respec ts ,  o t h e r  than t e r m i  n a t i o n  1 i a b i  1 i t y ,  w i t h  

t h e  t a r i f f  i t  f i l e d  l a s t  week, we would ask t h a t  

you a t  l e a s t  suspend t h a t  t a r i f f .  

I n  a p r i o r  case which FDN r e f e r r e d  t o  i n  

i t s  p e t i t i o n  i n v o l v i  ng Arrow Te1 ecommuni c a t i o n s  

--  

MR. TURNER: Excuse me. Madam chairman, I 

hate  t o  i n t e r r u p t  aga in ,  b u t  t h i s  new t a r i f f  i s  

a b s o l u t e l y  n o t  be fo re  t h e  Commission i n  any way, 

shape, o r  form. I t ' s  n o t  mentioned i n  t h e  

p e t i t i o n .  I t ' s  n o t  mentioned i n  any th ing  t h a t  

was sen t  o u t  rega rd ing  t h e  agenda sess ion .  And 

I -- 

CHAIRMAN JABER: I t ' s  mentioned i n  I s s u e  3 ,  

M r .  Turner .  The -- 

MR. F E I L :  I t ' s  addressed i n  -- 

CHAIRMAN JABER: -- p o s s i b i l i t y  O f  a new 

t a r i f f  i s  mentioned i n  I s s u e  3 .  

MR. TURNER: I b e l i e v e ,  Madam chairman, t o  

t h e  e x t e n t  t h a t  he i s  s imp ly  go ing  t o  argue i n  

ACCURATE STENOTYPE REPORTERS, I N C .  
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suppor t  o f  I ssue  3, I d o n ' t  d i sag ree .  TO t h e  

e x t e n t  t h a t  he i s  t r y i n g  t o  argue t h e  m e r i t s  o f  

a t a r i f f  t h a t  i s  n o t  be fo re  t h e  Commission, I do 

d i  sagree. 

CHAIRMAN JABER: M r .  F e i l  . 
MR. F E I L :  I t  i s  mentioned i n  t h e  s t a f f  

recommendation. The p e t i t i o n  asked t h e  

Commission t o  i n v e s t i g a t e  B e l l S o u t h ' s  win-back 

p r a c t i c e s  and promot ions.  

CHAIRMAN JABER: 1'11 a l l o w  i t .  

M r .  Turner ,  I would no te  t h i s .  A t  agenda 

conferences, we g e t  th rough t h e  p r e s e n t a t i o n ,  

and I ' m  go ing  t o  a f f o r d  you every  o p p o r t u n i t y  t o  

respond. L e t ' s  g e t  th rough i t .  

M r .  F i e 1  , you need t o  f i n i s h  up. 

MR. FEIL: T h i s  i s  my l a s t  p o i n t .  I n  a 

p r i o r  case i n v o l v i n g  Arrow Telecom, t h e  

Commission vo ted  t o  suspend a t a r i f f  where 

Be l lSou th  o f f e r e d  a 16-1/2% d iscoun t  w i t h  an 

en ro l lmen t  p e r i o d  o f  t h r e e  months f o r  customers 

s i g n i n g  c o n t r a c t s  f o r  1 8  months. 

Now, no o rde r  was i ssued  f rom t h a t  

proceeding. I acknowledge t h a t .  Bu t  t h e  reason 

no o rde r  was i ssued  i s  because B e l l s o u t h  

wi thdrew t h e  t a r i f f .  And I would submit  t o  you 
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t h a t  t h e  win-back programs t h a t  B e l l s o u t h  has 

o f f e r e d  over  t h e  l a s t  year  a re  s i g n i f i c a n t l y  

more a n t i c o m p e t i t i v e  than t h e  one i n  t h e  Arrow 

T e l  ecom case. 

Thank you. 

CHAIRMAN JABER: Ms. -- do you have a 

ques t i on  o f  M r .  F e i l ?  

COMMISSIONER BRADLEY: Yes. As i t  r e l a t e s  

t o  t h e  i s s u e  o f  a n t i c o m p e t i t i v e ,  would i t  be 

a n t i  compe t i t i ve  i f  t h e  ALECs d i d  what you r e  

say ing  t h a t  B e l l s o u t h  i s  a l s o  doing? I t  would 

seem t o  me t h a t  i n  a f r e e  market t h a t  ALECs as 

w e l l  as CLECs should have equal a b i l i t y  t o  

a d v e r t i  se w i t h  t h e  i n t e n t  o f  i n f o r m i n g  customers 

as t o  what t h e  na tu re  o f  t h e  p roduc t  i s  and why 

a customer should choose one company over  

another  f o r  a s e r v i c e  t h a t ' s  be ing  o f f e r e d .  ~ ' m  

j u s t  -- 

MR. F E I L :  w h i l e  o s t e n s i b l y  -- 

COMMISSIONER BRADLEY: wha t ' s  t h e  o t h e r  

s i  de o f  t h i  s argument? 

MR. F E I L :  w h i l e  i n  t h e o r y  -- I c a n ' t  

a n t i c i p a t e  what M r .  Turner  i s  go ing  t o  say,  b u t  

I w i l l  say t h i s .  w h i l e  i n  t h e o r y  compe t i t o rs  

may be on equal f o o t i n g ,  i n  p r a c t i c e  t h a t  i s  

ACCURATE STENOTYPE REPORTERS, I N C .  
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a b s o l u t e l y  n o t  t h e  case. B e l l s o u t h  i s  t h e  

dominant market p r o v i d e r .  By ALEC es t ima tes  

prov ided i n  t h e  2 7 1  proceeding,  as 1 r e c a l l ,  

B e l l s o u t h  has 95% market share.  And i f  

any th ing ,  t h a t ' s  -- I d o n ' t  see how t h a t  cou ld  

have g o t t e n  any b e t t e r  i n  l i g h t  o f  some o f  t h e  

i t ems  t h a t  you 've  seen be fo re  you r e l a t i v e  t o  

ALECs hav ing  t o  f i l e  bankruptcy o r  abandon 

market share.  SO we ' re  n o t  i n  a c t u a l i t y  on 

equal f o o t i  ng. 

COMMISSIONER BRADLEY: FOIIOW-Up. But  my 

concern i s  t h a t  we have w e l l - i n f o r m e d  customers 

who a re  in fo rmed t o  t h e  e x t e n t  t h a t  t h e y  can 

choose between -- choose t h e  b e s t  p roduc t  t h a t ' s  

a v a i l a b l e  f o r  t h e i r  d o l l a r .  And I would be v e r y  

concerned i f  t h e  ra tepayers  o r  t h e  customers 

d i  dn ' t have adequate i nfo rmat i  on i n o r d e r  t o  

make a good d e c i s i o n  between two competing 

e n t i t i e s .  T h a t ' s  my concern as i t  r e l a t e s  t o  

your  s ta tement  o f  a n t i  competi t i v e n e s s .  

I acknowledge t h a t  B e l l s o u t h  does have a 

l a r g e  share o f  t h e  market.  Bu t  I t h i n k  t h a t  

customers need t o  have t h e  o p p o r t u n i t y  t o  be 

presented w i t h  t h e  i n f o r m a t i o n  t o  choose between 

competing e n t i t i e s ,  and I ' m  j u s t  t r y i n g  t o  

ACCURATE STENOTYPE REPORTERS, I N C .  
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f i g u r e  o u t  how p r o v i d i n g  i n f o r m a t i o n  i s  

a n t i  competi t i v e .  

MR. GALLAGHER: A t  F l o r i d a  D i g i t a l ,  we have 

enough sa les  budget t o  e i t h e r  a d v e r t i s e  o r  s e l l  

v i a  a d i  r e c t  sa les  f o r c e .  we choose t o  spend i t  

on a d i  r e c t  sa les  f o r c e .  SO we have people who 

make te lephone s o l i c i t a t i o n s  and knock on doors 

t o  adv ise  customers o f  what ou r  p roduc ts  a re .  

SO we -- t h a t ' s  t h e  way we g e t  t h e  word o u t .  

Be l lSouth ,  I would p o s i t i o n ,  i s  o n l y  

o f f e r i n g  these produc ts  i n  a p reda to ry  manner, 

and t h a t  should they  be a b l e  t o  p r i c e  us o u t  of 

bus iness,  t h a t  u l t i m a t e l y  w e ' l l  see h ighe r  

p r i c e s  f o r  t h e  consumers and businesses i n  t h e  

S t a t e  o f  F l o r i d a .  why n o t  l ower  t h e i  r p r i c e s  

a l l  t h e  way across t h e  board? I understand t h a t  

you a 

lower  

these 

l a s t  

1 a re  i n  a p o l i t i c a l  p o s i t i o n  o f  where 

r a t e s  a re  b e t t e r .  And what I ' m  say ing  i s ,  

a r e  temporary l ower  r a t e s .  These w o n ' t  

f compe t i t i on  doesn ' t  1 a s t  . 
CHAIRMAN JABER: I t h i  nk Commi s s i  oner 

B r a d l e y ' s  ques t i on  goes more toward how do you 

reconc i  1 e t h e  a n t i  c o m p e t i t i v e  behav io r  argument 

w i t h  a company, i n  t h i s  case, B e l l s o u t h ' s  d e s i r e  

t o  g e t  i n f o r m a t i o n  o u t  on t h e  win-back program, 
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s o r t  o f  communicating on a p roduc t  o f f e r i n g  and 

a d i scoun t  program, i f  t h a t  r e s u l t s  

a n t i  competi t i v e  behav io r .  

MR. GALLAGHER: R igh t .  I would 

t h e  market i s  mature enough and u n t i  

compet i to rs  have some s o r t  o f  market 

t h a t ' s  s i g n i f i c a n t ,  t h a t  B e l l S o u t h ' s  

n 

say u n t i l  

t h e  

share 

p r i c i n g  

o p t i o n  should be a v a i l a b l e  t o  everyone. I n  

o the r  words, lower  t h e  $36 r a t e  by 5% f o r  

everybody. T h a t ' s  e f f e c t i v e l y  making i t  harder  

f o r  FDN t o  compete, because a B e l l  customer j u s t  

go t  a p r i c e  d i scoun t .  " I ' m  s o r r y ,  ~ ' m  n o t  go ing  

t o  s w i t c h  r i g h t  now. I j u s t  g o t  a d i s c o u n t . "  

I n s t e a d  o f  t h e  t a r g e t ,  l e t ' s  j u s t  -- you know, 

i f  they  r e a l l y  want t o  lower  p r i c e s ,  l ower  them 

f o r  everybody . 
COMMISSIONER BRADLEY: Madam c h a i r ,  I guess 

what I ' m  s t r u g g l i n g  w i t h  i s  t h i s .  I mean, 

customers a re  n a t u r a l l y  go ing  t o  g r a v i t a t e  t o  

t h e  company t h a t  p rov ides  t h e  h i g h e s t  q u a l i t y  

s e r v i c e  a t  t h e  f a i r e s t  amount i n  terms o f  t h e  

d o l l a r  t h a t ' s  be ing  charged f o r  t h e  s e r v i c e .  

And I ' m  j u s t  t r y i n g  t o  f i g u r e  o u t  how customers 

a re  go ing  t o  be a b l e  t o  make w e l l - i n f o r m e d  

dec is ions  i f  we p r o h i b i t  t h e i r  a b i l i t y  t o  
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i n t e r f a c e  w i t h  i nformat ion .  

Having been a businessman, I recogn ize  t h a t  

-- you know, I had t o  spend a l a r g e  amount o f  m y  

budget on a d v e r t i s i n g  t o  i n f o r m  customers as t o  

what m y  p roduc t  i s  and why t h e y  should choose me 

r a t h e r  than m y  compe t i t o rs .  And t h a t ' s  what I ' m  

s t r u g g l i n g  w i t h .  

MR. GALLAGHER: R i g h t .  T h a t ' s  a v e r y  good 

ques t i on ,  and I d o n ' t  know what t h e  answer i s  t o  

t h a t  s p e c i f i c  ques t i on .  I j u s t  d o n ' t  see how, 

u n t i l  a -- when you s t i l l  have a dominant 

p r o v i d e r ,  t h e r e  i s  a l e v e r a g i n g  e f f e c t  t h a t ' s  

happening here.  w h i l e  t h e  f o l k s  t h a t  a r e n ' t  

s u b j e c t  t o  c o m p e t i t i o n  a r e  g e t t i n g  a p r i c e  

r a i s e ,  w h i l e  t h e  people t h a t  a r e  s u b j e c t  t o  

c o m p e t i t i o n  a r e  g e t t i n g  a decrease, I d o n ' t  know 

how t h a t  -- o t h e r  than  j u s t  an across- the-board 

d i s c o u n t ,  I d o n ' t  know how you would s p e l l  t h a t  

o u t .  

COMMISSIONER BRADLEY: okay. 

CHAIRMAN JABER: okay. L e t ' s  keep moving 

on. M r .  McGlo th l i n ,  had a you p r e s e n t a t i o n ?  

MR. MCGLOTHLIN :  A s h o r t  one. MY name i s  

Joe M c G l o t h l i n .  I ' m  here on b e h a l f  o f  Access 

I n t e g r a t e d  Networks, an i nte rvenor  i n t h i  s case. 
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I n  my remarks, I w i l l  suppor t  o r  r e i n f o r c e  t h e  

ve ry  thorough comments made by FDN, and 

h o p e f u l l y  a t  t h e  same t i m e  n o t  be labor  them, and 

then o f f e r  a f e w  i n  a d d i t i o n .  

Commissioners, m y  bas i c  appeal t o  you 

today i s ,  when you cons ider  t h e  i ssues  presented 

by t h e  compla in t  i n  t h i s  case, l o o k  a t  t h e  

t o t a l i t y  o f  c i rcumstances.  I t  i s  p o s s i b l e  t o  

l o o k  o n l y  a t  t h e  ques t i on  does t h e  genera l  r a t e  

i nc rease  exceed t h e  parameters o f  t h e  s t a t u t e  

and come away w i t h  a c o n c l u s i o n  t h a t  says, 

" w e l l ,  t h i s  seems t o  f i t ,  and so t h e r e ' s  n o t h i n g  

wrong t h e r e . "  I t ' s  p o s s i b l e  t o  l o o k  o n l y  a t  t h e  

ques t i on  i s  t h e  geographica l  approach t o  t h e  

a p p l i c a t i o n  o f  a d i s c o u n t  p e r m i t t e d  by t h e  

s t a t u t e  and parse t h e  s t a t u t e  and say, " w e l l ,  

yes,  i t  says t h a t  a l i m i t e d  geographica l  

o f f e r i n g  i s  contemplated by t h e  s t a t u t e ,  and 

t h e r e ' s  no th ing  wrong t h e r e . "  

But  t h e  same s t a t u t e  on which t h e  s t a f f  

r e l i e s  i n  suppor t  o f  i t s  recommendation t h a t  t h e  

l i m i t e d  o f f e r i n g  i s  n o t  v i o l a t i v e  o f  t h e  s t a t u t e  

a l s o  says t h a t  t h e  company s h a l l  n o t  engage i n  

a n t i  competi t i v e  behav io r .  S o  t h a t  s t a t u t e ,  I 

argue, recognizes t h a t  you can have a l i m i t e d  

ACCURATE STENOTYPE REPORTERS, INC. 



5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

1 5  

1 6  

1 7  

1 8  

19 

2 0  

2 1  

22 

2 3  

2 4  

2 5  

28 

o f f e r i n g  t h a t  i s  y e t  a n t i c o m p e t i t i v e  i n  i t s  

na tu re .  

And by t h e  t o t a l i t y  o f  t h e  c i rcumstances,  

t h i s  i s  what I mean. AS FDN p o i n t e d  o u t ,  and as 

t h e  s t a f f  recommendation acknowledges, we ' re  now 

l o o k i n g  a t  t h e  t h i r d  i n  a s e r i e s  o f  ongoing 

d i scoun t  programs t h a t  have been marketed t o  

those w i  r e  cen te rs  which Bel 1 South acknowledges 

a re  s e l e c t e d  on t h e  b a s i s  o f  a pe rce i ved  

p o s s i b l e  c o m p e t i t i v e  presence. 

S o  when you cons ider  t h e  n a t u r e  o f  t h e  

d i  scount whi ch , based upon 1 ong-run i ncremental 

c o s t ,  undercuts  a n y t h i n g  t h a t  t h e  new e n t r a n t s  

can p o s s i b l y  hope t o  match i n  terms o f  t h e i r  

inc rementa l  c o s t ,  which i s  b a s i c a l l y  t h e  UNE 

r a t e ,  when you cons ider  t h a t  i t ' s  t a r g e t e d  a t  

o n l y  those w i r e  c e n t e r s  where c o m p e t i t i o n  i s  

perce ived t o  be a p o s s i b i l i t y ,  and when you 

recognize t h a t  these d i  scounts f o r  p r a c t i  c a l  

purposes a r e  i n  p l a c e  on a permanent b a s i s ,  on a 

r o l l i n g ,  c o n t i n u i n g  b a s i s  as l o n g  as t h a t  

c o m p e t i t i v e  poss i  b i  1 i t y  i s  pe rce i ved  t o  e x i s t  , 
what you have i s  a n t i c o m p e t i t i v e  conduct .  what 

you have i s  a p r i c e  t h a t  i s  p r e d a t o r y  i n  n a t u r e ,  

be ing  a p p l i e d  t o  n o t  compete, b u t  t o  p r o h i b i t  
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compe t i t i on .  I t ' s  des i  gned t o  keep compe t i t o rs  

f rom ever g e t t i  ng a toe -ho l  d.  

And i n  terms o f  whether t h a t ' s  good f o r  t h e  

ra tepayers ,  Commissioner B rad ley ,  cons ide r  t h a t  

t h e  o n l y  p lace  where these deep d i scoun ts  a re  

a p p l i e d  a re  where compe t i t i on  i s  pe rce i ved  t o  be 

a p o s s i b i l i t y ,  and t h e  o t h e r  customers a re  

pay ing  a general  r a t e  i nc rease .  You can be 

assured t h a t  i f  B e l l s o u t h  i s  success fu l  i n  

stamping o u t  t h e  p o s s i b i l i t y  o f  c o m p e t i t i o n  i n  

these l o c a l i z e d  areas,  p r i c e s  w o n ' t  s t a y  t h e r e .  

T h e y ' l l  go up, and t h a t  i s  bad f o r  ra tepayers .  

SO aga in ,  I t h i n k  i t ' s  i m p o r t a n t  t o  l o o k  a t  

t h e  f o r e s t  and n o t  t h e  i n d i v i d u a l  t r e e s  i n  

p e r c e i v i n g  what i s  go ing  on w i t h  respec t  t o  t h i s  

d i scoun t .  

I t h i n k  i t ' s  wor th  emphasizing t h a t  w h i l e  

t h e  t a r i f f s ,  t h e  promot ions a r e  measured i n  

severa l  months' d u r a t i o n ,  t h e y  a r e  a c t u a l l y ,  i n  

e f f e c t ,  s ign-up o p p o r t u n i t i e s  f o r  c o n t r a c t s  t h a t  

l a s t  1 8  months t o  36 months. SO t h a t  a l s o  

emphasizes t h e  semipermanent na tu re  o f  these 

d i scoun ts  as B e l l s o u t h ' s  response t o  t h e  

p o t e n t i a l  f o r  compe t i t i on .  

For t h a t  reason, as you cons ide r  t a k i n g  
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a c t i o n  t o  mon i to r  and r e g u l a t e  t h e  types  o f  

promot ions t h a t  B e l l s o u t h  and o t h e r  I L E C s  may 

engage i n ,  we suggest t h a t  one answer t o  t h i s  

would be t o ,  f i r s t  o f  a l l ,  l i m i t  t h e  d u r a t i o n  o f  

any such promot ion, and a l s o  b u i l d  i n  a f e a t u r e  

t h a t  says once a promot ion has ended, t h e  

s u b j e c t  o f  t h a t  promot ion cannot be t h e  s u b j e c t  

o f  a replacement promot ion f o r  some reasonable 

p e r i o d  o f  t i m e ,  perhaps a yea r ,  so t h a t  

compe t i t i on  has a chance t o  g e t  a toe -ho ld  and 

t o  show t h e  customer base what c o m p e t i t i o n  can 

accompl ish f o r  them w i t h o u t  be ing  faced w i t h  t h e  

p reda to ry  ongoi ng d i scoun t  program. 

I would l i k e  t o  spend a moment t o  d i scuss  

t h e  f a c t  t h a t  we ' re  t a l k i n g  about a d i s c o u n t  

program and a t a r i f f  when t h e  horse i s  l a r g e l y  

o u t  o f  t h e  barn.  And I t h i n k  when you read t h e  

s t a f f  recommendation, t h a t  t h e  recommendation 

t e l l s  a s t o r y .  s t a f f  d iscusses how t h e  s t a f f  

engaged i n d i  scovery,  rece ived  responses f rom 

B e l l s o u t h ,  and then  at tempted t o  analyze whether 

t h e  d i scoun ts  would serve t o  keep a t y p i c a l  

customer c o n f i g u r a t i o n  f rom v i  o l  a t i  ng t h e  

p r i c i n g  f l o o r .  

I t h i n k  you f i n d  yourse lves  i n  t h e  somewhat 
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awkward p o s i t i o n  o f  r u l i n g  on a m a t t e r  t h a t ' s  

almost over  because o f  two f a c t o r s .  

F i r s t ,  t h e  d i scoun t  i s  a p p l i e d  n o t  t o  

i n d i v i d u a l  se rv i ces ,  b u t  t o  t o t a l  month ly  

revenues. And I t h i n k  t h a t ' s  t h e  aspec t  o f  t h e  

program t h a t  obscures whether i n d i v i d u a l  

customers would be pay ing  a compensatory p r i c e  

o r  n o t .  I suggest t h a t  i t  would be more 

reasonable and more a p p r o p r i a t e  f o r  any such 

d i scoun t  t o  be requ i  red  t o  be a p p l i e d  t o  

i n d i v i d u a l  se rv i ces  and n o t  t o  t h e  t o t a l  month ly  

revenues. And those se rv i ces  would i n c l u d e  t h e  

hun t ing  f e a t u r e  t h a t  M r .  Ga l lagher  i d e n t i f i e d .  

That  would have t o  be p a r t  o f  t h e  o v e r a l l  

a n a l y s i s  i n  terms o f  t h e  c o s t  o f  t h a t .  

secondly ,  I t h i n k  i t  would be i m p o r t a n t  on 

an ongoing b a s i s  i n  t h e  f u t u r e  t o  adopt  a 

program t h a t  r e q u i r e s  B e l l s o u t h  o r  o t h e r  I L E C s  

i n  t h i s  s i t u a t i o n  t o  accompany t h e  t a r i f f  w i t h  

u p - f r o n t  documentation t h a t  w i l l  a l l o w  t h e  s t a f f  

o r  i n t e r e s t e d  p a r t i e s  t o  assess and d e t e c t  

v i o l a t i o n s  a t  t h e  f r o n t  end r a t h e r  than  when t h e  

program i s  about t o  e x p i r e .  I t h i n k  t h a t  would 

be an improvement i n  t h e  process t h a t  m i g h t  

p revent  t h e  Commissioners and a f f e c t e d  p a r t i e s  
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f rom f i n d i n g  ourse lves  i n  t h i s  p o s i t i o n  aga in .  

M r .  Gal lagher  mentioned t h a t  t h e  c o n t r a c t s  

a r e  designed t o  make i t  d i f f i c u l t  f o r  customers 

who s i g n  such c o n t r a c t s  t o  e x i t  them. And 

whether t h a t  happens as a f u n c t i o n  o f  be ing  

requ i  red t o  pay accrued d i  scounts,  which makes 

i t  d i f f i c u l t  t o  l eave  l a t e r  i n  t h e  c o n t r a c t ,  o r  

whether i t ' s  a f u n c t i o n  o f  a customer be ing  

requ i  red  t h e  pay f o r  unused s e r v i c e s ,  which 

makes i t  d i f f i c u l t  t o  l eave  e a r l y  on -- 

(Cons t ruc t i on  no i  se. ) 

CHAIRMAN JABER: M r .  Tu rne r ,  I know t h a t ' s  

you. 

MR. TURNER: I sure hope i t ' s  n o t .  

MR. McGLOTHLIN: That  d i f f i c u l t y  -- can you 

hear me over  t h a t ?  I'll go on. 

CHAIRMAN JABER: We can. I Can. Yes, g0 

ahead. 

MR. McGLOTHLIN: That  d i f f i c u l t y  makes i t  

-- imposes a ha rdsh ip  on customers who may f i n d  

themselves unable,  f o r  i n s t a n c e ,  t o  t a k e  

advantage o f  a t e c h n o l o g i c a l  development, o r  

b a s i c a l l y  t o  take  advantage o f  a b e t t e r  deal  

made p o s s i b l e  by compe t i t i on  a t  some p o i n t  i n  

t h e  c o n t r a c t .  so we would recommend t h a t  t h e  
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Commission cons ider  i n  t h e  o v e r a l l  program o f  

parameters govern ing d i scoun ts  t h e  requi rement  

of some a b i l i t y  on t h e  p a r t  o f  t h e  customer t o  

e x i t  a c o n t r a c t  w i t h i n ,  say, 90 days o r  so i n  

p r o t e c t i o n  o f  t h e  customer 's  a b i l i t y  t o  respond 

e i t h e r  t o  t h e  market o r  t o  techno logy .  

And f i n a l l y ,  we commend t h e  s t a f f ' s  

suggest ion t h a t  Bel 1 South be p r o h i  b i  t e d  f rom 

c o n t a c t i n g  a d e p a r t i n g  customer f o r  some p e r i o d  

o f  t i m e  a f t e r  t h e  ALEC has won t h e  customer. 

The s t a f f ' s  emphasis i s  on p r e v e n t i n g  a 

s i t u a t i o n  i n  which a customer can f i n d  h i m s e l f  

o r  h e r s e l f  r e c e i v i n g  two b i l l s  i n s t e a d  o f  one, 

and we t h i n k  t h a t ' s  a l audab le  o b j e c t i v e .  But  

because o f  t h e  na tu re  o f  t h e  b i l l i n g  process i n  

which t h e  companies b i l l  n o t  o n l y  back i n  t i m e  

f o r  usage, b u t  a l s o  i n  advance on a 

fo rward - look i  ng b a s i s  , when you t r a c e  i t  

through,  we suspect t h a t  30 days i s  n o t  

s u f f i c i e n t  t o  p r o h i b i t  o r  t o  p reven t  t h a t  f rom 

happening. And so we t h i n k  t h e  Commission 

should l o o k  a t  t h e  p o s s i b i l i t y  o f  two b i l l i n g  

cyc les  o r  60 days t o  p r o t e c t  t h e  customer f rom 

t h a t  happeni ng. 

Those a re  ou r  comments. Again,  we t h i n k  

ACCURATE STENOTYPE REPORTERS, I N C .  



4 

5 

6 

7 

8 

9 

10 

11 

1 2  

13 

1 4  

1 5  

16  

1 7  

18 

19 

20 

2 1  

2 2  

23 

2 4  

2 5  

34 

t h a t  t h i s  i s  an impor tan t  s u b j e c t  and hope t h a t  

t h e  Commission cons iders  very c a r e f u l l y  t h e  

poss i  b i  1 i t y  o f  an o v e r a l l  i n v e s t i  g a t i o n  o f  

promot ional  p r a c t i c e s  and t h e  requ i  rements t h a t  

should accompany them. 

CHAIRMAN JABER: Thank YOU. 

M r .  Turner .  oh, t h e r e ' s  another  ALEC? 

MS.  Kaufman. 

MS. KAUFMAN: Thank YOU, cha i  rman Jaber.  

V i c k i  Gordon Kaufman. I ' m  here on b e h a l f  o f  t h e  

F l o r i d a  Compet i t i ve  C a r r i e r s  A s s o c i a t i o n  t h i s  

morning. And I ' m  n o t  go ing  t o  repeat  what 

M r .  F e i l  and M r .  M c G l o t h l i n  have t o l d  you. We 

concur i n  those remarks. 

We were  v e r y  i n v o l v e d  i n  t h e  Arrow case 

t h a t  M r .  F e i l  mentioned e a r l i e r ,  and we agree 

t h a t  t h a t ' s  ample precedent f o r  you t o  t a k e  

a c t i o n  here t h i s  morning. 

win-back campaigns have been an a rea  o f  

g r e a t  concern t o  t h e  FCCA and I know t o  t h e  

Commission as w e l l ,  because they  have an impact ,  

a tremendous impact  on t h e  a b i l i t y  o f  

compe t i t o rs  t o ,  as I t h i n k  M r .  M c G l o t h l i n  s a i d ,  

g e t  a toe -ho ld  i n  t h e  market such as t h e  one 

t h a t ' s  a t  i s s u e  here.  And I t h i n k  you ' ve  
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a l ready  heard about t h e  sequencing o r  t h e  

r o l l i n g  over  o f  these promot iona l  programs. And 

we urge you, as t h e  speakers have be fo re  me, t o  

take  a ve ry  hard l o o k  a t  these programs. 

We commend your  s t a f f  f o r  t h e  

recommendations t h a t  t hey  have made t o  you i n  

I ssue  2. we t h i n k  you should adopt  those.  

However, we t h i n k  you should go f a r t h e r  and 

adopt t h e  recommendations t h a t  M r  . McGl o t h l  i n 

discussed w i t h  you, i n c l u d i n g  t h e  s p e c i f i c  

d i s c o u n t i n g  t h a t  he d iscussed and t h e  ex tens ion  

o f  t h e  p e r i o d  o f  no con tac t  between t h e  r e t a i l  

and wholesale s i d e  and some o f  t h e  o t h e r  i t ems  

t h a t  bo th  t h e  speakers have mentioned. 

I t h i n k  as M r .  F e i l  s a i d  t o  you, we a r e  

c e r t a i  n l  y n o t  seei  ng an i ncrease i n competi t i on 

i n  t h e  l o c a l  market.  We a r e  see ing  a v e r y  r a p i d  

d e c l i n e .  And t h e  FCCA t h i n k s  t h a t  i t ' s  c r i t i c a l  

t h a t  t h i s  Commission take  a c t i o n  i n  t h i s  a rea  i f  

we ' re  e v e r  go ing  t o  g e t  t o  a c o m p e t i t i v e  l o c a l  

market i n  F l o r i d a .  

Thank you. 

CHAIRMAN JABER: Thank YOU. 

COMMISSIONER DEASON: I ' m  s o r r y .  The FCC 

s a i d  t h a t  t h i s  Commission shou ld  do something? 
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MS. KAUFMAN: NO, I ' m  s o r r y  i f  I misspoke. 

I s a i d  the  FCCA b e l i e v e s .  

COMMISSIONER DEASON: Oh, I ' m  s o r r y .  

MS.  KAUFMAN: I wasn ' t  t r y i n g  t o  speak f o r  

t h e  FCC, c e r t a i n l y  n o t .  

COMMISSIONER DEASON: Okay. Thank YOU. 

CHAIRMAN JABER: GO ahead. 

MS.  R I N G :  I ' m  Margaret  Ring w i t h  Network 

Telephone Corpo ra t i on ,  and I ' m  here today  t o  

suppor t  FDN'S p e t i t i o n  a l s o .  I have j u s t  a few 

b r i e f  comments t o  make. 

on t h e  i s s u e  o f  noncompensatory cos ts ,  we 

do b e l i e v e  t h a t  t h e  Commission and t h e  s t a f f  

should l o o k  a t  i n d i v i d u a l  customers and 

i n d i v i d u a l  p roduc ts  r a t h e r  than  j u s t  what B e l l  

represents  as a t y p i c a l  customer. 

we b e l i e v e  a l s o  t h a t  B e l l s o u t h  has an i s s u e  

w i t h  c o n t r o l  o f  t h e  program. I n  t h e  

recommendation, ment i  on i s made t h a t  B e l  1 South 

has s igned up a smal l  number o f  i n e l i g i b l e  

customers f o r  t h e  Key Customer Program. I t  

appears t o  us t h a t  t h i s  does happen, and even 

t h a t  B e l  1 South has t r o u b l e  rep resen t ing  t h e  

program as i t  e x i s t s  i n  t h e i r  a d v e r t i s i n g  and i n  

t h e i  r i n f o r m a t i o n  t o  customers, as Commissioner 

~ ~ _ _ _ _ ~ ~ ~  ~~ 
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Bradley po in ted  o u t .  I n  B e l l S o u t h ' s  response t o  

t h e  FDN f i l i n g ,  Be l lSou th  represented,  and I 

quote,  "A s i n g l e  ~ F B  l i n e  would n o t  s a t i s f y  t h e  

program's minimum b i l l i n g  requi rement  o f  $ 7 5 . "  

However, I have an ad here  t h a t  was g i ven  

t o  a Pensacol a customer, mu1 ti 1 i ne customer, and 

i t  quotes t h e  s i n g l e  l i n e  d iscounted  p r i c e .  And 

i f  a s i n g l e  l i n e  customer i s  n o t  e l i g i b l e ,  then 

t h e  s i n g l e  l i n e  r a t e  should n o t  be what i s  

represented t o  t h e  customer. 

We do b e l i e v e  t h a t  Be l lSou th  does t a r g e t  

ALEC customers. I d o n ' t  t h i n k  t h a t  t h e r e ' s  a 

l o t  o f  ques t i on  about t h a t .  A l though Be l lSou th  

does say i t ' s  a v a i l a b l e  t o  everyone, t h i s  

p a r t i c u l a r  ad represents  t h e  e n t i r e  way down t h e  

page, "Come back t o  Be l lSou th . "  S o  i t ' s  

d e f i n i t e l y  t a r g e t e d  a t  ALEC customers. 

B e l  1 South a1 so appears t o  t a r g e t  p o t e n t i  a1 

ALEC customers, i n  t h a t  we do r e p e a t e d l y  see 

when a CSR i s  p u l l e d  so we can quote a customer 

r a t e s ,  Be l lSou th  w i l l  t hen  approach t h a t  

customer w i t h  t h e  Key Customer Program. 

B e l l s o u t h  does deny t h a t  i t  t a r g e t s  customers 

o f f  CSR i n f o r m a t i o n  when an ALEC p u l l s  t h e  CSR, 

b u t  we do see t h a t .  
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I n  f a c t ,  I had a r e p o r t  l a s t  week. we had 

p u l l e d  a CSR t o  make a quote t o  a customer. 

Be l lSou th  then came t o  t h e  customer two days 

l a t e r  w i t h  t h e  Key Customer Program o f f e r i n g .  

The customer s a i d  he had n o t  seen a Be l lSou th  

rep resen ta t i ve  f o r  f o u r  years p r i o r  t o  t h a t  

da te .  SO we have a hard  t i m e  b e l i e v i n g  t h a t  

i t ' s s i  mpl e c o i  n c i  dence . 
CHAIRMAN JABER: when i s  i t  t h e  customer 

ge ts  t h i s  adver t isement? I s  i t  i n  t h e i r  l a s t  

b i l l  f rom B e l l s o u t h ,  o r  i s  i t  a,  you know, 

f ree-s tand i  ng mai 1 i tem they  rece ive?  

MS. RING: That  was, I b e l i e v e ,  g i ven  t o  a 

customer d i r e c t l y  by a Be l lSou th  sa lesperson,  

b u t  Be l lSou th  would have t o  answer t h a t .  I 

d o n ' t  know f o r  c e r t a i n  how t h e y  market i t .  

MR. TURNER: Madam c h a i r ,  j u s t  SO -- 
CHAIRMAN JABER: I w i l l  ask YOU, 

M r .  ~ u r n e r ,  once -- 
MR. TURNER: Thank you. I d i d n ' t  want t o  

f o r g e t .  

CHAIRMAN JABER: You ' re  go ing  t o  g e t  SO 

much t i m e  t o  respond. Jus t  hang t i g h t .  

MS. R I N G :  I t h i n k  t h a t  t h e  new t a r i f f  as 

i t  i s  f i l e d  i s  designed t o  -- w i t h  t h e  change i n  
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t h e  t e r m i n a t i o n  l i a b i l i t y  i s  designed t o  even 

f u r t h e r  h inde r  compe t i t i ve  e n t r y  i n t o  t h e  

marketplace. I f  Be l lSou th  can p u t  us o f f  a year 

o r  two years by changing t h e  t e r m i n a t i o n  

p e n a l t i e s  f rom any a t tempt  t o  g a i n  t h a t  

customer, then t h e r e ' s  every chance t h a t  more 

and more o f  t h e  compe t i t o rs  w i l l  go o u t  bus iness 

i n  t h e  meantime. 

We a l s o  see t h e  Key Customer Program o f t e n  

coupled w i t h  o t h e r  i n c e n t i v e s  t h a t  we have 

d i f f i c u l t y  f e e l i n g  a r e  f a i r  and e q u i t a b l e  i n  a 

compe t i t i ve  atmosphere. B e l l s o u t h  w i l l  go i n  t o  

a customer w i t h  a Key customer proposal  and 

couple i t  w i t h  an o f f e r  o f  d i scoun ted  y e l l o w  

pages, f r e e  paging, d i  scounted ADSL s e r v i c e .  

I t ' s  ve ry  d i f f i c u l t ,  and i t  does seem t o  be 

p reda to ry  t o  us.  

we do apprec i  a t e  s t a f f  ' s recommendation i n 

Issue  2 w i t h  regard t o  t h e  30-day win-back. we 

would suppor t  M r .  M c G l o t h l i n ' s  c o n t e n t i o n  t h a t  

t h a t  should be extended t o  a t  l e a s t  60 days. 

Network Telephone does o f f e r  our  customers 

a s a t i s f a c t i o n  guarantee when t h e y  s i g n  up w i t h  

us,  and we a l s o  have had r e p o r t s  o f  Be l lSou th  

approaching customers d u r i n g  t h a t  p e r i o d  and 
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say ing,  " w e l l ,  if you would l i k e  t o  go w i t h  t h e  

Key Customer Program now, even though you ' ve  

s igned up w i t h  Network Telephone, j u s t  t e l l  them 

you' r e  d i  s s a t i  s f i  ed. S o  a 60-day w i  n-back 

window would be a good t h i n g  f o r  Network 

Telephone and f o r  t h e  i n d u s t r y .  

CHAIRMAN JABER: when you s i g n  on a 

customer t o  Network Telephone, i s  t h e r e  an 

agreement on b e h a l f  o f  t h e  customer t h a t  t hey  

s t a y  w i t h  your  company f o r  a s e t  p e r i o d  o f  t i m e ?  

MS.  R I N G :  I t  depends on what s e r v i c e  they  

g e t  w i t h  us. we do o f f e r  s tand-a lone s e r v i c e  

t h a t  requ i res  no c o n t r a c t .  I f  t h e y  g e t  ou r  

bundle which i n c l u d e s  l o n g  d i s tance  and DSL 

s e r v i c e ,  then t h e r e  i s  a term agreement. 

CHAIRMAN JABER: And how does t h a t  customer 

g e t  o u t  o f  t h e  t e r m  agreement? Do t h e y  have t o  

show you t h a t  t h e y '  r e  d i  s s a t i  s f i  ed? 

MS. RING: we w i l l  accept  t h e  cus tomer 's  

word t h a t  t h e y ' r e  d i s s a t i s f i e d  w i t h  t h e  

s e r v i c e .  We d o n ' t  r e q u i r e  a h i s t o r y  -- I mean, 

we  would p r e f e r ,  o f  course, t h e  customer t o  show 

a h i s t o r y  o f  poor s e r v i c e  o r  poor b i l l i n g .  But  

as a new e n t r a n t  i n  t h e  marketp lace,  we d o n ' t  

l i k e  t o  p u t  a l o t  o f  terms and c o n d i t i o n s .  We 
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want t o  be ab le  t o  s e l l  t h e  customer, "YOU w i l l  

be happy w i t h  us,  and i f  y o u ' r e  n o t ,  you can 

1 eave. I '  

CHAIRMAN JABER: And I w i l l  ask B e l l s o u t h  

t h i s ,  b u t  i s  i t  your  unders tand ing  t h a t  a 

B e l l s o u t h  customer who s igned a term agreement 

can g e t  o u t  o f  t h e  B e l l s o u t h  c o n t r a c t  by 

i nd i  c a t i  ng t h e i  r d i  s s a t i  s f a c t i  on? 

)I MS.  R I N G :  I d o n ' t  b e l i e v e  t h a t ' s  t h e  case. 

CHAIRMAN JABER: okay. Commissioner 

Brad1 ey . 
COMMISSIONER BRADLEY: Yes, a ques t i on .  

And I ' m  j u s t  r e a l l y  concerned about t h i s  whole 

i s s u e  o f  an t i compe t i t i veness ,  because I a m  a 

person who tho rough ly  b e l i e v e s  i n  t h e  f r e e  

market concept,  and I w o u l d n ' t  want t h e  

Commission t o  promulgate a r u l e  o r  make a r u l i n g  

t h a t  would be a n t i  compe t i t i ve .  

Don ' t  ALECs -- would you a l s o  be i n  f a v o r  

o f  ALECs n o t  be ing  a b l e  t o  con tac t  t h e  customer 

w i t h i n  3 0  days i f  they  s w i t c h  over  t o  Be l lSou th  

and you want t o  w in  them back? 

MS. R I N G :  I t h i n k  t h a t  Be l lSou th ' s  i n  a 

d i f f e r e n t  p o s i t i o n  i n  t h e  marketp lace,  and I 

t h i n k  t h a t  t hey  have more o p p o r t u n i t y  t o  
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p a r t i c i p a t e  and win back than t h e  ALECS do. I 

t h i n k  c e r t a i n l y  an argument can be made f o r  

equal t rea tment ,  and on some f r o n t s ,  t h a t  seems 

reasonable, b u t  I t h i n k  i n  r e a l i t y  i t  i s  n o t ,  

because Be l lSouth  r e a l l y  -- you know, t h e y ' r e  

t h e  800-pound g o r i l l a .  They ' re  t h e  ones t h a t  

a r e  h o l d i n g  a l l  t h e  cards.  And I t h i n k  any 

win-back r u l e s ,  i f  t h e  commission goes w i t h  

rulemaking, should app ly  t o  t h e  incumbent, a t  

l e a s t  u n t i l  we have a more l e v e l  p l a y i n g  f i e l d .  

COMMISSIONER BRADLEY: A t  what p o i n t  W i l l  

we  have a more l e v e l  p l a y i n g  f i e l d ?  

MS.  R I N G :  when Be l lSou th  no l o n g e r  has a 

dominant market share,  if Be l lSou th  no l o n g e r  

has a dominant market share. 

COMMISSIONER BRADLEY: And these customers 

t h a t  w e ' r e  t a l k i n g  about,  a r e  these r e s i d e n t i a l  

customers o r  bus iness customers? 

MS. R I N G :  That  w e ' r e  t a l k i n g  about as f a r  

as Key Customer? 

COMMISSIONER BRADLEY: Uh-huh. 

MS. R ING:  The customer i s  bus iness.  

CHAIRMAN JABER: okay. Were YOU done w i t h  

your p r e s e n t a t i  on? 

MS. R I N G :  Yes. Thank you. 
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CHAIRMAN JABER: okay. M r .  Turner ,  I d o n ' t  

see any o the r  ALECs s tand ing  up, so y o u ' r e  on. 

MR. TURNER: Thank you, Madam c h a i r .  I ' v e  

g o t  a l o t  o f  arrows t o  p u l l  o u t  and t r y  t o  throw 

back now, so I apprec ia te  t h e  t i m e .  

what I would l i k e  t o  do i s  t e l l  you b r i e f l y  

how I p l a n  t o  do t h i s .  The f i r s t  t h i n g  i s ,  

Be l lSou th  does have two i ssues  w i t h  t h e  s t a f f  

recommendation as i t ' s  w r i t t e n ,  and what I would 

l i k e  t o  do f i r s t  i s  t e l l  you what those a re  and 

e x p l a i n  t h a t .  once I do t h a t ,  I have a l o t  o f  

ground t o  plow as q u i c k l y  as I can. But  t h i s  i s  

a v e r y  c r i t i c a l  i s s u e  t o  Be l lSou th  and t o  

consumers i n  F l o r i d a ,  because what y o u ' r e  be ing  

asked t o  do today i s  say, i n  e f f e c t ,  "NO 

more. " 

CHAIRMAN JABER: M r .  Tu rne r .  

MR. TURNER: Yes ma'am. 

CHAIRMAN JABER: I know you ' ve  been w a i t i n g  

t o  t a l k ,  b u t  w e ' r e  go ng t o  t a k e  a 10-minute 

break,  and then we won ' t  i n t e r r u p t  you u n t i l  

y o u ' r e  done. 

MR. TURNER: No problem. Thank you. 

( s h o r t  recess .) 
CHAIRMAN JABER: M r .  Tu rne r .  

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

16 

1 7  

18 

19 

20 

21 

2 2  

2 3  

24 

2 5  

44 

MR. TURNER: Thank you, Madam c h a i r .  

As I mentioned, I ' m  go ing  t o  f i r s t  speak 

about our  concerns w i t h  t h e  o rde r  and then  -- 

t h e  proposed recommendation. And then  I am 

go ing  t o  do my bes t  t o  address every  i s s u e  

b road ly  t h a t  was r a i s e d  by t h e  p e t i t i o n e r s .  And 

as I was ment ion ing  e a r l i e r ,  t h e  reason I ' m  

go ing  t o  do t h a t  i s ,  t h i s  i s  v e r y  impor tan t  t o  

B e l l s o u t h  and t o  customers i n  F l o r i d a .  You ' re  

be ing  asked t o  say Be l lSou th  can no l o n g e r ,  i n  

e f f e c t ,  r o l l  o u t  promot ions u n t i l  some 

unspec i f i ed  t ype  o f  proceeding i s  h e l d  o r  some 

r u l i n g  i s  made. And th roughout  t h e  course o f  m y  

comments, 1'11 t r y  t o  e x p l a i n  why t h a t  i s  n o t  

t h e  approp r ia te  course t o  take ,  e s p e c i a l l y  i n  

t h i  s proceedi  ng. 

But  one t h i n g  I need t o  do b e f o r e  I g e t  

s t a r t e d  i s  j u s t  t o  harken back. Dur ing  t h e  l a s t  

40 minutes,  seve ra l  ques t i ons  were asked f rom 

t h e  Commissioners about what a r e  t h e  o v e r a l l  

i m p l i c a t i o n s  o f  what y o u ' r e  ask ing  us t o  do, how 

does t h i s  a f f e c t  t h e  ALEC community, how does i t  

a f f e c t  consumers? Those a r e  e x a c t l y  t h e  k i n d  o f  

ques t ions  t h a t  need t o  be asked and answered i f  

y o u ' r e  go ing  t o  embark on t h e  t ype  o f  course 
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y o u ' r e  be ing  asked t o  embark on, and t h a t ' s  why 

i t ' s  c r i t i c a l  t o  make t h i s  p o i n t .  

T h i s  i s  n o t  a ru lemaking proceeding.  T h i s  

o r i g i n a t e d  as a p e t i t i o n  by a s i n g l e  p a r t y  i n  

which t h r e e  o t h e r  p a r t i e s ,  f o u r  o t h e r  p a r t i e s  

have in te rvened .  I f  you a re  i n c l i n e d  t o  address 

any o f  these broad i ssues  t h a t  t h e  p e t i t i o n e r s  

have asked you t o  address, Be l lSou th  suggests 

t h a t  t h e  p lace  and t h e  t i m e  t o  do t h a t  i s  i n  a 

gener i c  ratemaking t ype  -- I ' m  s o r r y ,  ru lemaking 

t ype  proceeding where you can cons ide r  a l l  t h e  

i m p l i c a t i o n s  t h a t  would be i n v o l v e d  on t h e  

ALECS, on CLECS, on ILECS, on customers, and on 

everybody. 

Having s a i d  t h a t ,  l e t  me f i r s t  t e l l  you 

Be l lSou th ' s  concerns w i t h  t h e  proposed 

recommendation, and t h e r e  a r e  two. One i s  

p rocedura l ,  and one i s  subs tan t i ve .  

P rocedura l l y ,  we o b j e c t  t o  t h e  p o s i t i o n  s t a f f  

has taken on I s s u e  3 ,  which s t a t e s  t h a t  i f  a 

p r o t e s t  o f  t h e  PAA i s  f i l e d ,  B e l l s o u t h  shou ld  be 

prec luded f rom f i  1 i ng any t a r i f f  t h a t  extends,  

m i r r o r s ,  o r  b u i l d s  upon t h e  2002 Key Customer 

T a r i f f  p r o v i s i o n s  u n t i l  t h e  Commission reso lves  

t h e  ma t te rs  addressed a t  t h a t  h e a r i  ng. 
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I have t h r e e  p o i n t s  t o  make about t h a t .  

F i r s t ,  t he  record  doesn ' t  suppor t  t h a t .  

B e l l s o u t h  i s  ope ra t i ng  under a r u l e  o f  

presumptive v a l i d i t y  these days. what they  a re  

ask ing  you t o  do o r  suggest ing  t h a t  you do i s  

i n f l i c t  a r u l e  o f  conc lus i ve  i n v a l i d i t y  on any 

t a r i f f  t h a t  we f i l e  t h a t  a rguab ly  i s  s i m i l a r  t o  

t h e  one t h a t ' s  o u t  t h e r e  now. They ' re  ask ing  

you t o  predetermine t h a t  any such promot ion t h a t  

you haven ' t  even seen y e t  i s  i n v a l i d .  we 

b e l i e v e  t h a t  t h a t ' s  n o t  t h e  a p p r o p r i a t e  course 

t o  take  as a ma t te r  o f  p o l i c y ,  and i t  v i o l a t e s  

t h e  F l o r i d a  S ta tu tes ,  t h e  15-day n o t i c e .  

Moreover, t h e r e ' s  no reason t o  do t h a t .  

T h i s  i s  n o t  a proceeding t h a t  i s  t a k i n g  p lace  i n  

a vacuum. The s t a f f  has f i l e d  d i s c o v e r y  

requests  on FDN. The s t a f f  has f i l e d  e i t h e r  

t h r e e  o r  f o u r  se ts  o f  d i s c o v e r y  requests  on 

B e l l s o u t h ,  and we've answered them. And t h e r e  

has been a l o t  o f  m a t e r i a l  p u t  i n t o  t h e  record ,  

and a f t e r  c a r e f u l l y  rev iew ing  t h a t  record ,  t h e  

s t a f f  has q u i t e  p r o p e r l y  s t a t e d  i n  i t s  

recommendation t h a t  t h e r e ' s  no v i o l a t i o n  o f  any 

e x i s t i n g  r u l e  o r  any e x i s t i n g  l a w  t h a t  has been 

shown th roughout  t h a t  e x t e n s i v e  course o f  
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d i scove ry .  Given t h a t  recommendation, t h e r e ' s  

a b s o l u t e l y  n o t h i n g  i n  t h e  reco rd  b e f o r e  you t o  

suppor t  what t h e y ' v e  asked you t o  do, which i s  

c o n c l u s i v e l y  r u l e  i n  advance t h a t  any such 

promot ion i n  t h e  f u t u r e ,  a l t hough  t h i s  one 

d i  dn ' t v i  o l  a t e  any s t a t u t e s ,  would be i n v a l  i d .  

The second reason we o b j e c t  t o  t h a t  i s  t h a t  

i t  imposes a Hobson's cho ice  on Be l lSou th .  

You ' re  go ing  t o  hear i n  a second t h a t  we do have 

one problem w i t h  t h e  proposed recommendation. 

w e l l ,  i f  you v o t e  s t a f f  on I s s u e  3 ,  we have a 

Hobson's cho ice  o f  e i t h e r  p r o t e s t i n g  one p o r t i o n  

o f  t h a t  PAA so t h a t  we can g e t  ou r  v iew on t h e  

reco rd  and i n  a f u l l  r eco rd  proceeding have you 

r u l e  on i t .  We have t o  choose between t h a t  o r  

e l s e  say ing,  "YOU know, we ' re  j u s t  hog - t i ed .  we 

cannot p u t  o u t  any promot ions t h a t  a r e  s i m i l a r  

t o  t h i s  one t h a t  w e ' r e  u s i n g  i n  o r d e r  t o  compete 

w i t h  t h e  c o m p e t i t i v e  o f f e r i n g s  t h a t  we ' re  f a c i n g  

every  day f rom t h e  ALECs." 

The t h i  r d  reason we oppose i t  i s  because i t  

g i v e s  t h e  p e t i t i o n e r s  t h e  s o l e  power t o  hobb le  

B e l l s o u t h ' s  e f f o r t s  t o  compete w i t h  them. what 

p e t i t i o n e r  a t  t h i s  t a b l e  -- i f  I s s u e  3 i s  vo ted ,  

what p e t i t i o n e r  a t  t h i s  t a b l e  w i l l  n o t  f i l e  a 
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chal lenge? There 's  no reason n o t  t o .  I f  you 

do, you e f f e c t i v e l y  hobble B e l l S o u t h ' s  a b i l i t y  

t o  compete w i t h  you f o r  as l o n g  as you can make 

t h i s  proceeding l a s t ,  and t h a t ' s  j u s t  n o t  

a p p r o p r i a t e .  

And l e t ' s  n o t  f o r g e t  t h a t  i t ' s  t h e  

consumers who would s u f f e r .  The s t a f f  has found 

t h a t  these proceedings -- t h a t  t h i s  p romot ion  

t h a t  t h e y  have 1 ooked a t  e x t e n s i v e l y  compl i es 

w i t h  F l o r i d a  l a w .  I t  does g i v e  bus iness  

customers who a r e  more than  capable o f  making 

t h e i  r own bus i  ness dec i  s ions  an a d d i t i o n a l  

c o m p e t i t i v e  cho ice  i n  response t o  t h e  

c o m p e t i t i v e  o f f e r i n g s  made a v a i l a b l e  by numerous 

CLECS th roughout  t h e  areas o f  F l o r i d a  t h a t  

t h e y ' v e  chosen t o  compete i n .  

The second problem we have w i t h  t h e  

proposed recommendation i s t h e  30-day w a i  t i ng 

p e r i o d .  Our concerns t h e r e  a r e ,  aga in ,  t h e r e ' s  

no reco rd  b a s i s  f o r  i t .  B e l l S o u t h  has a l r e a d y  

implemented v o l u n t a r y  e f f o r t s  t h a t  w i l l  address 

t h e  concerns. And i f  t h e  concerns t h a t  t h e  

s t a f f  has r a i s e d  i n  suppor t  o f  t h a t  

recommendation a r e  v a l i d ,  t h e y  a p p l y  e q u a l l y  t o  

ALECs and I L E C S ,  so aga in ,  i t  shou ld  be done i n  

ACCURATE STENOTYPE REPORTERS, INC. 



1 

2 

3 

4 

9 

10 

11 

1 2  

1 3  

14 

1 5  

16 

1 7  

1 8  

19 

20 

2 1  

2 2  

2 3  

24 

2 5  

49 

t h e  form o f  a rulemaking t h a t  a p p l i e s  across t h e  

board.  

F i r s t ,  t h e r e ' s  no reco rd  t h a t  t h e r e ' s  a 

need f o r  i t .  I n  t h e  FDN a r b i t r a t i o n  proceeding, 

FDN s a i d  t h a t  a t  t h a t  t ime  i t  had 60,000 

customers i n  t h e  S ta te  o f  F l o r i d a .  A f e w  months 

l a t e r  i n  t h e  UNE Phase 2 proceedings,  FDN 

t e s t i f i e d  they  have 80,000 customers i n  t h e  

S t a t e  o f  F l o r i d a .  Dur ing  t h e  same t i m e  p e r i o d  

t h a t  a1 1 these a n t i  competi t i v e  and p reda to ry  

and, dare I say i t ,  e v i l  programs were  i n  

e f f e c t ,  FDN has gained 20,000 customers i n  t h e  

S ta te  o f  F l o r i d a .  D iscovery  submi t ted  i n  t h i s  

proceeding by FDN i n d i c a t e s  t h a t  i n  January and 

February o f  t h i s  year ,  t h a t  one-month t i m e  

p e r i o d  when our  promot ion,  t h e  2002 promot ion 

be fo re  you today f i r s t  went i n t o  e f f e c t ,  d u r i n g  

t h a t  t ime  pe r iod ,  FDN gained e i g h t  t imes t h e  

number o f  customers t h a t  i t  l o s t  d u r i n g  t h a t  

t i m e  p e r i o d .  S o  t h i s  n o t i o n  t h a t  t h e  2002 Key 

Customer promot ion dooms them t o  f a i l u r e  i s  

a b s o l u t e l y  r e f u t e d  by t h e  reco rd  t h a t ' s  be fo re  

you today.  

The second p o i n t  i s ,  B e l l s o u t h  i n  d i scove ry  

s t a t e d  t h a t  i t  takes  t y p i c a l l y  t h r e e  t o  seven 

ACCURATE STENOTYPE REPORTERS, I N C .  
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weeks f o r  t o  us g e t  t h e  l i s t  t oge the r  t h a t  we 

use and make a win-back e f f o r t ,  and t h a t  i s  

s t i l l  t r u e  today .  Noth ing  has changed. I t  

s t i l l  takes about t h a t  much t ime .  what has 

changed i s  t h a t  s ince  we made t h a t  s ta tement ,  we 

have v o l u n t a r i l y  i n  t h e  s t a t e  o f  F l o r i d a  imposed 

on ourse lves  a 10-day w a i t  p e r i o d .  

NOW, f o r  t h e  smal l  bus iness market ,  i t  

takes t h a t  much t ime  t o  g e t  these l i s t s  

toge the r .  Now, a BBS customer, a l a r g e  bus iness 

customer t h a t  has an account execu t i ve  ass igned 

t o  a g i ven  customer, t hey  know t h e  day t h a t  

customer leaves  t h a t  t hey  l e f t ,  and i t ' s  n o t  

because o f  who1 esa l  e i nfo rmat i  on. I t  I s because 

o f  a r e t a i l  r e l a t i o n s h i p .  But  even i n  those 

s i  t u a t i  ons , Bel 1 South has v o l  u n t a r i  1 y imposed a 

10-day w a i t  p e r i o d  on i t s e l f .  

That  10-day w a i t  p e r i o d  i s  equal t o  what 

t h e  South c a r o l  i na commi ss ion  imposed a f t e r  a 

hea r ing .  I t ' s  t h r e e  days l onger  than  what Nor th  

Caro l i na ,  Lou is iana ,  and -- ~ ' m  m i s s i n g  one -- 

Georgia had imposed. And as ide  f rom one o rde r  

c i t e d  i n  t h e  s t a f f ' s  p e t i t i o n ,  i t ' s  l o n g e r  than  

any o t h e r  p e r i o d  t h a t  t hey  have c i t e d  any o t h e r  

s t a t e  commission imposes. There i s  one t h a t ' s  
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3 0  days. And c e r t a i n l y  t h e  60 days t h a t  you 've  

been asked t o  cons ider ,  I d o n ' t  know o f  any 

o rde r  anywhere t h a t  imposes t h a t  k i n d  o f  a 

r e s t r i c t i o n ,  and I c e r t a i n l y  d o n ' t  t h i n k  i t  i s  

warranted f rom the  reco rd  be fo re  you now. 

And f i n a l l y ,  on t h i s  p o i n t ,  t h e  s t a f f  -- 

one o f  t h e  main s t a f f  concerns f o r  t h e  30-day 

p e r i o d  i s ,  t h e y ' r e  say ing ,  " G e t  one b i l l i n g  

c y c l e  i n ,  because i f  someone w ins  t h a t  customer 

d u r i n g  t h e  f i r s t  b i l l i n g  c y c l e ,  y o u ' l l  have some 

b i l l i n g  problems. YOU need t o  l e t  them g e t  a 

f u l l  b i l l i n g  c y c l e  i n . "  

Now, t o  t h e  e x t e n t  t h a t  t h a t  i s  a v a l i d  

concern, doesn ' t  i t  app ly  when FDN wins a 

customer f rom Access I n t e g r a t e d ?  Doesn ' t  i t  

app ly  when FDN has won a customer f rom B e l l s o u t h  

and then  t h r e e  days l a t e r ,  Access I n t e g r a t e d  

knocks on t h e  door and says, " I ' v e  g o t  a b e t t e r  

deal  f o r  you. Come t o  me"? S o  i f  t h e r e  i s  a 

concern t h e r e ,  i t ' s  a g l o b a l  concern t h a t  needs 

t o  be addressed g l o b a l l y  and n o t  i n  t h e  con tex t  

o f  an i m p o s i t i o n  on one company on t h e  b a s i s  o f  

t h i  s p e t i t i o n .  

And f i n a l l y ,  I would l i k e  you t o  keep i n  

mind one t h i n g .  The s t a f f  does c i t e  t o  
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364.01(4) (9) , whi ch says t h a t  t h e  Commi s s i  on 

s h a l l  exe rc i se  i t s  e x c l u s i v e  -- I'm s o r r y .  The 

s t a f f  c i t e s  t o  (d) i n  suppor t  o f  t h a t  r u l e .  I f  

you go down t h r e e  subsec t ions  i n  t h e  same 

s t a t u t e  t o  subsec t ion  (g), i t  says t h a t  t h e  

Commission s h a l l  exe rc i se  i t s  e x c l u s i v e  

j u r i s d i c t i o n  t o  ensure t h a t  a l l  p r o v i d e r s  o f  

te lecommunicat ions a re  t r e a t e d  f a i  r l y  by,  among 

o t h e r  t h i n g s ,  e l  i m i  n a t i  ng unnecessary r e g u l a t o r y  

c o n s t r a i n t .  

A d d i t i o n a l l y ,  i n  364.377(5), t a l k i n g  about 

t h e  Commission's a u t h o r i t y  t o  r e g u l a t e  ALECs, i t  

says t h e  Commission s h a l l  have c o n t i  n u i  ng 

r e g u l a t o r y  o v e r s i g h t  over  t h e  p r o v i s i o n  o f  b a s i c  

1 oca1 exchange t e l  ecommuni c a t i o n s  p rov ided  by 

c e r t i f i c a t e d  ALECs, among o t h e r  t h i n g s ,  f o r  t h e  

purposes o f  ensu r ing  t h e  f a i r  t rea tmen t  o f  a l l  

t e l  ecommuni c a t i o n s  p r o v i d e r s  i n t h e  

t e l  ecommuni c a t i o n s  marketp lace.  

F a i r  t rea tmen t  i n  t h i s  case means l o o k i n g  

a t  t h e  e n t i  r e  realm o f  i t ,  de te rm in ing  i s  t h e r e  

r e a l l y  a reason i n  t h i s  i n s t a n c e  t o  t r e a t  

Be l lSou th  d i f f e r e n t  t han  t h e  ALECS, and making 

t h a t  d e c i s i o n  i n  a ru lemaking proceeding and n o t  

here.  
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I would l i k e  t o  now move t o  t h e  

p resen ta t i ons  o f  t h e  p e t i t i o n e r s  and t r y  t o  

address those i ssues .  I wish I had had t i m e  t o  

o rgan ize  t h i s  b e t t e r ,  b u t  p lease bear w i t h  me. 

I ' m  j u s t  go ing  t o  h i t  them as 1 come t o  them 

based on my no tes .  

we 've  heard t h e  t e r m  "p reda to ry  p r i c i n g "  

thrown about many t imes d u r i n g  t h e  proceedings 

today.  That  term has a d e f i n i t i o n .  I n  

proceedi  ng a f t e r  proceeding be fo re  s t a t e  

commi s s i  on a f t e r  s t a t e  commi s s i  on, ILECs and 

ALECs a l i k e  have p u t  f o r t h  economists who have 

t e s t i f i e d  t h a t  t h e  way t h a t  you p reven t  

p reda to ry  p r i c i n g  i s  t o  make sure t h a t  t h e  

p r i c e s  exceed L R I C ,  l ong - run  i nc remen ta l  

c o s t .  I f  you want t o  take  i t  a nex t  s t e p  and be 

sure t h a t  you do n o t  have c r o s s - s u b s i d i z a t i o n  

go ing  on, you do what t h e  F l o r i d a  L e g i s l a t u r e  

has done i n  t h e  s t a t u t e s  a l ready .  You impose a 

TSLRIC, t o t a l  s e r v i c e  l ong - run  i nc remen ta l  c o s t  

s tandard.  And i f  you exceed T S L R I C ,  you 

n e c e s s a r i l y  exceed L R I C ,  which i s  t h e  p r e d a t o r y  

p r i c i n g .  

B e l l s o u t h  i n  response t o  d i s c o v e r y  by t h e  

s t a f f  has g i ven  exhaust ive  evidence t o  show t h a t  
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we exceed T S L R I C .  That  cannot be i gno red .  T h i s  

i s  n o t  a p reda to ry  p r i c i n g  scheme by any s t r e t c h  

o f  t h e  imagi n a t i o n .  

M r .  Ga l lagher  says t h e  promot ion needs a 

sunset .  I t  has a sunset ,  s i x  months. If you 

s i g n  up a c o n t r a c t  under t h e  promot ion,  y o u ' r e  

under t h e  c o n t r a c t  f o r  18 months o r  36 months, 

b u t  t h e r e ' s  a sunset .  The re ' s  an end p e r i o d .  

Jus t  l i k e  i n  a volume and te rm commitment t h a t  

i s  a l ready  i n  t a r i f f s  th roughout  B e l l S o u t h ' s  

t a r i f f s ,  you 've heard today,  t h e y ' r e  i n  t h e  

CLECS' t a r i f f s ,  t h e  ALECS' t a r i f f s .  Volume and 

term commitments a re  n o t h i n g  new. And t h i s  does 

have a sunset p r o v i s i o n  i n  i t .  

There was ment ion about t h e  comparison o f  

UNE r a t e s  t o  t h e  r a t e s  t h a t  r e s u l t  f rom 

B e l l s o u t h ' s  r e t a i l  o f f e r i n g s .  F i r s t ,  i n  our  

p e t i t i o n ,  we address t h a t  head on. We c i t e d  

t h a t  i n  a Miami w i r e  cen te r ,  f o r  i n s t a n c e ,  a 

bus iness customer t h a t  has two l i n e s  under t h e  

B e l  1 South Compl e t e  cho i  ce o f  Busi  ness Program, 

when you compare t h e  d iscounted  r a t e  t h a t  

customer pays f o r  j u s t  those two l i n e s  -- d o n ' t  

even s t a r t  l o o k i n g  a t  in t raLATA t o l l ,  d o n ' t  even 

s t a r t  l o o k i n g  a t  f e a t u r e s ,  j u s t  l o o k  a t  those 
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two l i n e s  -- t h e  UNE r a t e  t h a t  t h e  p e t i t i o n e r s  

would pay f o r  t h e  UNES necessary t o  p rov ide  t h a t  

exact  same s e r v i c e ,  go ing  f rom memory, and i t ' s  

i n  t h e  p e t i t i o n ,  I t h i n k  i t ' s  about $ 3 0  below -- 

the  UNE r a t e s  a re  $ 3 0  below t h e  r e t a i l  r a t e s .  

So t h i s  i d e a  t h a t  t h e  UNE r a t e s  a re  so much 

above t h e  r e t a i l  r a t e s  under t h i s  promot ion i s  

s imp ly  n o t  supported by t h e  record .  

w e l l ,  then  t h e  p e t i t i o n e r s  s a i d ,  "Yeah, and 

then B e l l s o u t h  says t h a t  t hey  can r e s e l l  t h e  

promot ion."  w e l l ,  you know, what do you want, 

resa le  o r  f a c i l i t i e s - b a s e d ?  w e l l ,  f o r t u n a t e l y ,  

t h e  Commission now has guidance t h a t  up u n t i l  

r e c e n t l y  i t  has n o t  had when faced w i t h  t h a t  

t ype  o f  argument. 

I n  t h e  FCC'S d e c i s i o n  approv ing  B e l l s o u t h ' s  

271 a p p l i c a t i o n  i n  Lou is iana  and Georgia,  AT&T 

sa id ,  "Look, i f  you l o o k  a t  zone 3 i n  L o u i s i a n a  

and you compare t h e  r e t a i l  r a t e  i n  Zone 3 t o  t h e  

wholesale r a t e  o f  t h e  UNEs t h a t  I have t o  

purchase t o  do t h e  same t h i n g ,  t h e  UNE r a t e  i s  

above t h e  r e s a l e  r a t e ,  and t h a t ' s  a p r i c e  

squeeze, and t h a t  s imp ly  cannot happen." 

w e l l ,  t h e  FCC'S  o rde r  square l y  addressed 

t h a t ,  and i n  do ing  so, i t  s a i d ,  " w e l l ,  f i r s t  of 

~ 
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a l l ,  you have t o  cons ider  t h a t  s ta tew ide ,  y o u ' r e  

i n  p r e t t y  good shape. Once you cons ide r  t h a t ,  

l e t ' s  l o o k  a t  t h e  zone 3 i s s u e  and f i g u r e  o u t  

how we ' re  go ing  t o  address t h a t . "  Here 's  what 

t h e y  say i n  paragraph 287. The FCC s a i d ,  "The 

Ac t  contemplates t h e  e x i  s tence o f  subs i  d i  zed 

l o c a l  r a t e s  i n  h i g h  c o s t  areas and addresses 

such p o t e n t i a l  p r i c e  squeezes th rough  t h e  

avai  1 a b i  1 i t y  o f  r e s a l  e. The Commi s s i  on s a i d ,  

"The top-down approach t o  s e t t i n g  r e s a l e  r a t e s  

ensures t h a t  r e s a l e  p rov ides  a p r o f i t  marg in 

where, as i n  t h e  case here,  t h e  c o s t  o f  

i nd i  v i  dual  e l  ements exceed t h e  r e t a i  1 r a t e .  

And then  t h e  commission f l a t  o u t  s a i d ,  "It i s  

a p p r o p r i a t e  t o  cons ider  t h e  e f f e c t  o f  r e s a l e  on 

whether a p r i c e  squeeze e x i s t s .  

Then t h e y  went a s t e p  f u r t h e r .  They s a i d ,  

"AT&T c la imed i n  t h i s  docket  t h a t  i t  needs x 

d o l l a r s ,  i t  c o s t s  them x d o l l a r s  t o  p r o v i d e  a 

l i n e  i n  Lou is iana . "  The FCC says, "You know, 

we ' re  l o o k i n g  a t  t h e  f e d e r a l  l a w ,  t h e  f e d e r a l  

j u r i s p r u d e n c e  on p r i c e  squeezes, and y o u ' r e  n o t  

supposed t o  l o o k  a t  what i t  c o s t s  any g i v e n  

compe t i t o r .  You ' re  supposed t o  l o o k  a t  what i t  

c o s t s  an e f f i  c i  e n t  compe t i t o r .  And t h e y  s a i d ,  
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"AT&T nor  anyone e l s e  has p u t  any reco rd  

evidence i n  t h i s  docket t h a t  says what an 

e f f i c i e n t  compet i to r  would have t o  pay t o  g e t  

t h a t  l i n e  o u t  t h e r e .  And i n  t h e  absence o f  t h a t  

k i n d  o f  evidence o f  record ,  AT&T," i t  says, "has 

n o t  shown t h a t  t h e  UNE p r i c i n g  a t  i s s u e  dooms 

compe t i t o rs  t o  f a i l u r e . "  T h a t ' s  t h e  f e d e r a l  

s tandard  f o r  a p r i c e  squeeze, do you doom them 

t o  f a i l u r e .  

We l l ,  g i ven  t h a t  FDN i t s e l f  has gone f rom 

60,000 t o  80,000, I h a r d l y  t h i n k  t h e  evidence i n  

t h i s  case shows any th ing  about  dooming about 

anyone t o  f a i l u r e .  I n  f a c t ,  B e l l S o u t h  has 

submi t ted  evidence o r  records  i n  t h e  p r i c e  

r e g u l a t i o n  f i l i n g s  and i n  t h e  2 7 1  f i l i n g s  t o  

show t h a t  s ta tewide ,  CLECs have gained about 30% 

o f  t h i s  market we ' re  t a l k i n g  about .  when yo I 

t a k e  t h a t  t o  -- when you cons ide r  t h e  f a c t  t h a t  

CLECs a r e  n o t ,  no r  a r e  t h e y  r e q u i r e d  t o  o f f e r  

s e r v i c e  a t  a s ta tew ide  l e v e l ,  t h e y  do what we 

a l l  know they  do. They go t o  t h e  h i g h e s t  

c o n c e n t r a t i o n  o f  customers i n  t h e  l o w e s t  c o s t  

zones, and t h e y  compete l i k e  e v e r y t h i n g  t o  g e t  

them. SO i t  makes sense t h a t  o u r  f i l i n g s  show 

t h a t  i n  some w i r e  cen te rs ,  we ' re  a t  60%, 5 0  t o  
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60% market share. 

The evidence b e f o r e  t h i s  Commission s imp ly  

does n o t  suppor t  any o f  t h e  p r e d a t o r y  p r i c e  

arguments o r  any arguments t h a t  t h e  p r i c i n g  i s  

i n  any way h i n d e r i n g  c o m p e t i t i o n  i n  F l o r i d a .  

FDN then  says, " w e l l ,  t h e  d i scoun ts  a r e  

s p e c i f i c a l l y  t a r g e t e d  t o  customers o f  a CLEC." 

s t a f f  asked us about t h a t ,  and what we d i d  i s ,  

we gave them d i s c o v e r y  responses t h a t  f l a t  o u t  

say Be l lSou th  e x t e n s i v e l y  markets t h i s  promot ion 

t o  p o t e n t i  a1 1 y e l  i g i  b l  e customers, i n c l  u d i  ng 

e x i  s t i  ng Bel 1 South customers. The d i  scovery 

responses say we do i t  th rough  outbound c a l l i n g ,  

th rough d i  r e c t  m a i l  campaigns. And when a 

p o t e n t i a l l y  e l i g i b l e  customer c a l l  s i nbound t o  

us,  we t e l l  them about i t  t o o .  we market  t h i s  

t o  everyone. 

Now, you were shown -- t h a t ' s  n o t  i t .  You 

were shown t h e  f i s h  bowl t h a t  B e l l s o u t h  s e n t  

o u t .  Madam c h a i  rman, t h a t ' s  a d i  r e c t  m a i l i n g  

p iece  t h a t  we s e n t  o u t .  And, you know, we do 

send t h i s  one o u t  t o  ou r  customers t h a t  we 

b e l i e v e  have gone t o  a c o m p e t i t o r .  Bu t  b e f o r e  I 

l e a v e  t h i s  one, though, l e t  me p o i n t  o u t  t h a t  

t h e r e ' s  an a s t e r i s k  t h a t  appears up here  on t h a t  
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$19.30 r a t e .  None o f  t h e  foo tno tes  t h a t  a r e  

assoc ia ted  w i t h  t h e  a s t e r i s k  a r e  on t h i s  page. 

I d o n ' t  know why t h a t  i s .  

But i f  you l o o k  a t  our  f i l i n g s ,  and 

s p e c i f i c a l l y  if you l o o k  a t  what we ' re  go ing  t o  

f i l e  i n  a couple o f  days t o  address t h e  i n f o r m a l  

compla in t  t h a t  was f i l e d  about t h i s  promot ion,  

y o u ' r e  go ing  t o  see t h a t  those f o o t n o t e s  e x p l a i n  

i n  ve ry  c l e a r  and unequivocal  language t h a t  t h a t  

$19.30 r a t e  i s  o n l y  f o r  s i n g l e  w i r e  customers. 

That one l i n e  a lone,  $19.30 i s  n o t  go ing  t o  g e t  

you i n t o  t h e  program, b u t  i f  you have t h a t  l i n e  

and you have some o t h e r  s e r v i c e s ,  v e r t i c a l  

f e a t u r e s ,  i f  you have an area-p lus  p l a n ,  i f  you 

have intraLATA t o l l ,  any of t h e  o t h e r  f e a t u r e s  

o the r  than j u s t  t h e  l i n e ,  you can e a s i l y  g e t  t o  

t h a t  amount. so I t h i n k  when you see t h e  answer 

t h a t  we ' re  go ing  t o  f i l e  t o  t h e  i n f o r m a l  

compla in t ,  t h a t  w i l l  address most o f  t h e  i ssues  

t h a t  were  presented about t h i s  ad. 

one o t h e r  t h i n g  I want t o  p o i n t  o u t ,  

though. I f  you l o o k  a t  our  d i s c o v e r y  responses, 

we gave r e p r e s e n t a t i v e  samples o f  t h i s  ad. We 

a l s o  gave r e p r e s e n t a t i v e  samples o f  another  ad 

t h a t  goes o u t  t o  p o t e n t i a l l y  e l i g i b l e  customers 

ACCURATE STENOTYPE REPORTERS, INC. 
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who a re  s t i l l  w i t h  u s .  we m a r k e t  t h r o u g h  d i  r ec t  

mai 1 , t h r o u g h  d i  r ec t  c o n t a c t ,  t e l e p h o n e .  we 

m a r k e t  t h i s  t o  our  own c u s t o m e r s  as w e l l  as 

customers t h a t  h a v e  l e f t  u s .  And t h e  e v i d e n c e  

of r e c o r d  t o  s u g g e s t  o t h e r w i s e  i s  n o t h i n g  b u t  

c o n c l  u s o r y  a1 1 egat i  o n s  t h a t  w e  d o n  ' t t h i  n k  

t h a t ' s  h a p p e n i n g .  we've c o n c l u s i v e l y  r e f u t e d  

t h a t .  

T h e  n e x t  a r g u m e n t  t h a t  I recall h e a r i n g  

w a s ,  "we1 1 , y o u  ' re s t r i  n g i  n g  t h e s e  p r o m o t i o n s  

o n e  a f t e r  a n o t h e r . "  we l l ,  as f a r  as I know,  

t h e r e  i s  e x a c t l y  o n e  piece of l a w  o r  

admi n i  s t r a t i v e  o r d e r  t h a t  h a s  a n y  c o n c e r n s  a b o u t  

t h a t .  I n  i t s  local  c o m p e t i t i o n  o r d e r ,  t h e  FCC 

s a y s ,  "we d o n ' t  w a n t  you t o  s t r i n g  s e q u e n t i a l l y  

a s e r i e s  of s h o r t - t e r m  p r o m o t i o n s  t o g e t h e r . "  

And you know why t h e y  s a i d  t h a t ?  B e c a u s e  

s h o r t - t e r m  p r o m o t i o n s  are  ava i l ab le  f o r  resale ,  

b u t  n o t  a t  t h e  w h o l e s a l e  d i s c o u n t  r a te  -- I ' m  

s o r r y ,  t h e  resale d i s c o u n t  r a te .  S O ,  i n  o t h e r  

w o r d s ,  i f  I h a v e  a s h o r t - t e r m  p r o m o t i o n  t h a t ' s  

p r i c e d  a t  $ 1 5 ,  a n  A L E C  c a n  rese l l  i t ,  b u t  

t h e y ' r e  g o t  t o  p a y  me $ 1 5  f o r  i t .  If  i t ' s  a 

l o n g - t e r m  p r o m o t i o n ,  t h e y  pay m e  $ 1 5  less -- I 

t h i n k  i t ' s  a b o u t  16% i n  F l o r i d a .  

~~ 
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S o  t h e  reason t h a t  t h e  FCC s a i d ,  "we d o n ' t  

want you s t r i n g i n g  sho r t - te rm promot ions 

around," i s ,  t h e y  exp ress l y  say, i n  o r d e r  t o  

evade your d u t y  t o  r e s e l l  i t  a t  t h e  r e s a l e  

d i scoun t  r a t e .  we say throughout  t h i s  t h i n g ,  

and we have done i t  i n  p r a c t i c e ,  t h i s  i s  

a v a i l a b l e  f o r  r e s a l e ,  and you g e t  t h e  r e s a l e  

d i scoun t  r a t e .  SO t h e  o n l y  concern t h a t  i s  

expressed about s e q u e n t i a l l y  f i l i n g  promot ions 

has been square ly  addressed by t h e  f a c t  t h a t  we 

make t h i s  a v a i l a b l e  a t  t h e  r e s a l e  d i s c o u n t  r a t e .  

Another i n t e r e s t i n g  t h i n g  was, on t h e  one 

hand you've g o t  some p e t i t i o n e r s  here say ing ,  

"You' re  f i l i n g  t h e  same t h i n g  one a f t e r  

another .  YOU c a n ' t  do t h a t , "  and then  o t h e r  

p e t i t i o n e r s  a r e  say ing ,  "Look a t  t h e  t e r m i n a t i o n  

charges. They changed. YOU c a n ' t  do t h a t . "  

w e l l ,  you know, t h e y ' r e  g e t t i n g  us coming and 

going.  But t h e  bottom l i n e  i s ,  we can do t h a t .  

There 's  no p r o h i b i t i o n  i n  f e d e r a l  o r  s t a t e  l a w  

aga ins t  i t .  

CHAIRMAN JABER: M r .  Tu rne r ,  I a lso  asked 

about t h e  te rm agreements, how a B e l l S o u t h  

customers ge ts  o u t  o f  t h e  term agreements. 

MR. TURNER: Yes, ma'am. L e t  me address 

ACCURATE STENOTYPE REPORTERS, I N C .  
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those.  I apprec ia te  you reminding me. 

F i r s t  o f  a l l ,  l e t ' s  t a l k  about t e r m  

agreements g e n e r a l l y .  And what I would l i k e  t o  

do i s  s e t  o u t  t h e  F l o r i d a  a n a l y s i s  under F l o r i d a  

law o f  when you can and cannot l i q u i d a t e  a 

damage. Then I want t o  show what we do and what 

t h e  CLECS do, because I t h i n k  y o u ' l l  f i n d  t h a t  

i t  s an i n t e r e s t i  ng compari son. 

under F l o r i d a  law,  you can l i q u i d a t e  a 

damage, i n  o t h e r  words, agree on t h e  f r o n t  end 

t h a t  i f  you v i o l a t e  t h i s  c o n t r a c t  o r  breach t h i s  

c o n t r a c t ,  1'11 pay x d o l l a r s .  You can do t h a t  

under F l o r i d a  law,  un less  i t ' s  a p e n a l t y .  And 

t h e  t e s t  i s ,  a c lause f o r  l i q u i d a t e d  damages i s  

en forceab le  i f  t h e  amount i s  n o t  g r o s s l y  

d i s p r o p o r t i o n a t e  t o  t h e  damages t h a t  m igh t  

reasonably be expected t o  f l o w  f rom t h e  breach. 

Now, l e t ' s  l o o k  a t  what would happen i f  

n e i t h e r  B e l l S o u t h ' s  t a r i f f s  nor  B e l l S o u t h ' s  

promot ions nor  t h e  ALEC promot ion had any 

t e r m i n a t i o n  l i a b i l i t y  i n  i t  a t  a l l ,  and a 

customer breached t h e  c o n t r a c t ,  because, d o n ' t  

f o r g e t ,  t h e  customer s t i l l  has s igned a 

c o n t r a c t ,  a commitment t o  s t a y  f o r  t h r e e  years ,  

two years ,  whatever t h e  term i s .  I f  t h e  
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customer leaves e a r l y ,  t h a t ' s  a breach o f  

c o n t r a c t .  

I f  t h e r e  were no l i q u i d a t e d  damage 

p r o v i s i o n ,  what happens? w e l l ,  you 've  g o t  t o  go 

somewhere t o  en force  your  r i g h t  t o  seek 

damages. And s ince  t h i s  Commission cannot award 

monetary damages, t h a t  means you go t o  c o u r t  and 

you sue your customer f o r  damages. And i f  t h a t  

happens, n o t  o n l y  do you g e t  t h e  f u l l  amount o f  

damages you would be e n t i t l e d  t o  under l a w ,  b u t  

your  customer has t o  go t o  c o u r t ,  has t o  h i r e  an 

a t t o r n e y ,  has t o  go th rough a l o t  o f  expense t o  

defend t h a t  l a w s u i t .  

I t  makes good p u b l i c  p o l i c y  sense t o  

l i q u i d a t e  a damage i n  a c o n t r a c t  on t h e  f r o n t  

end so t h e  business customer can say, "okay. I 

know t h e r e  a re  compe t i t o rs  o u t  t h e r e ,  j u s t  l i k e  

when I s i g n  up f o r  m y  w i  r e l e s s  s e r v i c e ,  I know 

t h e r e ' s  a l o t  o f  them o u t  t h e r e .  I a l s o  know 

t h a t  e v e r y  t i m e  I t h i n k  about s i g n i n g  w i t h  one, 

I ' m  always wor r i ed ,  w e l l ,  heck, what happens 

nex t  week i f  a b e t t e r  o f f e r  comes up and I ' m  

s tuck  w i t h  t h i s  one." 

CHAIRMAN JABER: M r .  Tu rne r ,  a11 I Want t o  

know i s  how your  e x i s t i n g  customers g e t  o u t  o f  
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t h e  t e r m  agreements. I d o n ' t  want t o  be 

educated on 1 i qu i  dated damages = 

MR. TURNER: w e l l ,  I -- 

CHAIRMAN JABER: I j u s t  Want t o  know, can 

they  1 eave B e l  1 South f o r  d i  s s a t i  s f a c t i  on? How 

do they  g e t  o u t  o f  t h a t  c o n t r a c t ?  

MR. TURNER: To answer t h e  q u e s t i o n ,  i f  

t h e r e  has been a -- i f  t h e y ' r e  d i s s a t i s f i e d  j u s t  

because they  w ish  they  had made a d i f f e r e n t  

dea l ,  then,  no, ma'am, t h a t  does n o t  g e t  them 

o u t .  I f  t h e y ' r e  d i s s a t i s f i e d  because t h e  

s e r v i c e  was n o t  good o r  f o r  something o f  t h a t  

na tu re ,  and i t ' s  documented, and we l o o k ,  and we 

say, "YOU know, we d i d  n o t  do you r i g h t , "  then 

t h a t ' s  a breach on our  p a r t ,  and t h e y  can g e t  

o u t .  

I f  I may, I would l i k e  t o  go back and 

f i n i s h  my d i s c u s s i o n ,  though, because 

t e r m i n a t i o n  l i a b i l i t y  was -- yes, s i r .  

COMMISSIONER BRADLEY: I have a 

ques t i on  b e f o r e  you go back and g e t  i n t o  your  

d i scuss ion .  shou ld  ALECS be p r o h i b i t e d  f rom 

i n i t i a t i n g  any win-back a c t i v i t i e s  t o  r e g a i n  a 

customer? IS t h a t  B e l l s o u t h ' s  p o s i t i o n ?  

MR.  TURNER: No, s i r .  We t h i n k  t h a t  
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compe t i t i on  should be f u l l  and f a i r ,  and 

everybody should be ab le  t o  compete e q u a l l y .  An 

ALEC should t r y  t o  w in  ou r  customers back, we 

should t r y  t o  w in  t h e i r  customers back, and t h e  

same r u l e s  should app ly  t o  everybody. Our 

p o s i t i o n  i s  s imp ly  t h a t  i f  t h e r e  i s  go ing  t o  be 

a r e s t r a i n t  on Be l lSou th ' s  a b i l i t y  t o  do so, t h e  

r e s t r a i n t  should be equal t o  a l l  p a r t i e s  and 

make i t  a l e v e l  p l a y i n g  f i e l d .  

COMMISSIONER BRADLEY: One o t h e r  ques t i on ,  

Madam cha i  r .  

shoul  d t h e  Commi s s i  on a1 so p r o h i  b i t  ALECs 

f rom i n c l u d i n g  any marke t ing  i n f o r m a t i o n  i n  i t s  

f i n a l  b i l l  sen t  t o  customers who have swi tched 

t o  Be l lSou th  o r  any o t h e r  -- o r  another  --  

MR. TURNER: I t h i n k  i t ' s  t h e  same answer, 

Commissioner Brad ley .  I t h i n k  t h a t  i n  an 

u n r e s t r i c t e d  market env i  ronment, t h a t  would be 

p e r f e c t 1  y permi s s i  b l  e. B e l  1 South b e l  i eves i n 

f u l l  compe t i t i on .  I f  t h e r e  i s  an i m p o s i t i o n ,  

though, you should l o o k  a t  whether o r  n o t  t o  

app ly  i t  e q u a l l y  across t h e  board t o  everyone. 

COMMISSIONER BRADLEY: One o t h e r  ques t i on  

and 1'11 be f i n i s h e d .  

shou ld  ALECs be p r o h i b i t e d  f rom shar ing  
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i n f o r m a t i o n  w i t h  i t s  r e t a i l  d i v i s i o n ,  such as 

i n f o r m i n g  t h e  r e t a i l  d i v i s i o n  when a customer i s  

sw i tch ing? 

MR. TURNER: I t  seems t o  me t h a t  i f  FDN -- 

when Be l lSouth  -- 

COMMISSIONER BRADLEY: I ' m  j u s t  c u r i o u s  as 

t o  what B e l l s o u t h ' s  p o s i t i o n  i s .  

MR. TURNER: Again,  i t  should be t h e  same, 

because t o  me, FDN i s  go ing  t o  have f o l k s  who 

work o rde rs  t o  send t h e  customer back t o  

Be l l sou th .  And i f  those customers -- i f  FDN's 

f o l k s  a re  a l lowed t o  walk over  o r  p i c k  up t h e  

phone and say, "Hey, w e ' r e  about t o  l o s e  

somebody. GO back and g e t  them," you know, 

whether t h a t ' s  good o r  bad, i t ' s  e q u a l l y  good o r  

bad f o r  Be l lSou th ,  I would t h i n k .  S o  aga in ,  I 

b e l i e v e  i t  should be -- our  concern i s ,  i f  

y o u ' r e  go ing  t o  impose t h a t  t y p e  o f  r e s t r i c t i o n ,  

you should cons ider  whether t o  do i t  across t h e  

board o r  n o t .  

CHAIRMAN JABER: M r .  Tu rne r ,  q u i c k l y  f i n i s h  

p resen ta t i on .  

MR. TURNER: G e t t i n g  back t o  t e r m i n a t i o n  

l i t y ,  FDN'S t a r i f f  has a f u l l  buy-out  

p r o v i s i o n  i n  i t .  I t  says t h a t  i f  you come w i t h  
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us,  t h e  t a r i f f  on f i l e  w i t h  t h e  Commission, and 

you leave us,  among o t h e r  t h i n g s ,  you pay t h e  

f u l l  t a r i f f e d  r a t e  o r  t h e  f u l l  c o n t r a c t  r a t e  f o r  

t h e  s e r v i c e  f o r  t h e  remaining term o f  t h e  

c o n t r a c t ,  d iscounted by t h e  -- some i n t e r e s t  

r a t e .  I t ' s  a n e t  p resent  v a l u e  

p r o v i s i o n .  

The t e r m i n a t i o n  p r o v i s i o n s  

we have a r e  much l e s s  than t h a t  

i n  t h e  promot ion 

The 

t e r m i n a t i o n  p r o v i s i o n s  o f  t h e  new promot ion t h a t  

we f i l e d  a r e  much l e s s  than t h a t .  so, number 

one, I t h i n k  our  t e r m i n a t i o n  l i a b i l i t y  

p r o v i s i o n s  a r e  e n t i  r e l y  c o n s i s t e n t  w i t h  F l o r i d a  

S ta tu tes  o r  F l o r i d a  law.  They ' re  v a l i d  

1 i qui  dated damage p r o v i  s i  ons . 
But t h i s  goes t o  t h e  p o i n t  about l o o k i n g  

across t h e  board. I f  t h e  concern i s  t h a t  you 

a re  -- one concern t h a t  has been expressed, 

maybe n o t  e x a c t l y  i n  these words, b u t  t h e  b a s i c  

concern seems t o  be i f  a customer i s  go ing  t o  

p u l l  some -- i f  a c a r r i e r  i s  go ing  t o  p u l l  

somebody o u t  o f  t h e  a v a i l a b l e  pool  o f  customers 

and, quote,  l o c k  them i n t o  a c o n t r a c t ,  t h a t ' s  

bad, because you t a k e  somebody o u t  o f  t h e  p o o l .  

w e l l ,  I d o n ' t  agree w i t h  t h a t .  I t h i n k  
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when you l i m i t  t h e  a b i l i t y  t o  en fo rce  a t e r m  

c o n t r a c t ,  you l i m i t  t h e  a b i l i t y  t o  o f f e r  lower  

d iscounts  t h a t  come w i t h  term c o n t r a c t s .  

But s e t t i n g  t h a t  as ide ,  how i s  a customer 

any l e s s  drawn o u t  o f  t h e  pool  o f  a v a i l a b l e  

customers, i f  you app ly  t h a t  l o g i c ,  i f  t h e y ' r e  

s i t t i n g  w i t h  FDN w i t h  a f u l l  buy-out t e r m i n a t i o n  

p r o v i s i o n  than they  a r e  i f  t h e y ' r e  s i t t i n g  w i t h  

B e l l s o u t h  w i t h  a p a r t i a l  buy-out p r o v i s i o n ?  And 

FDN i s  n o t  a lone.  I f  you l o o k  th rough t h e  

f i l e s ,  t h e r e  a r e  about e i g h t  o r  t e n  CLECs t h a t  

have f u l l  buy-out p r o v i s i o n s .  There a r e  seven 

o r  e i g h t  more t h a t  have something t h a t ' s  v e r y  

a k i n  t o  them, and we have a l i s t  o f  them t h a t  we 

can make a v a i l a b l e  t o  you e i t h e r  d i  r e c t l y  o r  

through s t a f f .  

But again,  t e r m i n a t i o n  l i a b i l i t y ,  ours 

comply w i t h  t h e  law,  and i f  y o u ' r e  go ing  t o  p u t  

any r e s t r i c t i o n s  on them, i t  c e r t a i n l y  should 

app ly  across t h e  board, and i t  should be imposed 

n o t  i n  t h i s  proceeding, b u t  i n  an a p p r o p r i a t e  

proceeding i n  whi ch everyone p a r t i c i p a t e s .  

As f a r  as us ing  r e t a i l  i n f o r m a t i o n ,  I would 

l i k e  t o  harken back t o  t h e  I D S  proceedings.  

There were  some a l l e g a t i o n s  th roughout  those 
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proceedings t h a t  Be l lSou th  does t h i s  and 

B e l l s o u t h  does t h a t .  And when we f i n a l l y  came 

t o  t h e  hear ing  room, when we s a t  M r .  B r e t t  

Hami l ton i n  t h a t  chai  r over  t h e r e  and s t a r t e d  

ask ing  him about i t ,  i f  you go back and l o o k  a t  

t h a t  t r a n s c r i p t ,  t hey  weren ' t  a b l e  t o  

s u b s t a n t i a t e  a l o t  o f  t h a t .  

S o  i f  t h e r e  i s  a des i  r e  t o  l o o k  i n t o  t h e  

r e t a i l  p r a c t i c e s  and what k i n d  o f  i n f o r m a t i o n  

exchange i s  go ing  on, aga in ,  i t  should be done 

on an o v e r a l l  bas i s .  But  you should n o t  make a 

d e c i s i o n  today based on anecdotal  ev idence t h a t  

has n o t  been sub jec ted  t o  c ross-examinat ion .  

I ' m  go ing  t o  q u i c k l y  go th rough t h e  r e s t  o f  

my l i s t .  There was a comment made about  y o u ' r e  

i n  t h e  p o s i t i o n  o f  hav ing  t o  dec ide  whether t o  

s top  a program that's a l ready  i n  e f f e c t .  w e l l ,  

w i t h  a l l  due respec t  t o  t h e  p e t i t i o n e r s ,  i t  was 

t h e  p e t i t i o n e r s  t h a t  wa i ted  u n t i l  t h i s  program 

went i n t o  e f f e c t  t o  cha l l enge  i t .  Now, t h e y  

were  on 1 5  days'  p u b l i c  n o t i c e  f rom t h e  t a r i f f  

f i l i n g ,  b u t  t hey  were  on 45 days'  n o t i c e  f rom 

t h e  f i l i n g  on t h e  ALEC i n t e r c o n n e c t i o n  page t h a t  

says w e ' r e  about t o  make t h i s  f i l i n g .  SO t hey  

have a whole l o t  more advance n o t i c e  o f  ou r  

_______ 
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promot ions than we have o f  t h e i r s ,  and they  

cou ld  have p r o t e c t e d  any r i g h t s  t h e y  t h i n k  they  

had e a r l i e r  t han  they  d i d .  

There was a ques t i on  about why n o t  l ower  

r a t e s  a l l  across t h e  board,  and M r .  Ga l l agher  

sa id ,  "why d o n ' t  you do a 5 percen t  d i s c o u n t  

across t h e  S ta te  o f  F l o r i d a ? "  Wel l  , i f  a 

customer i s  s i t t i n g  i n  Miami and he has an o f f e r  

f o r  5% o f f  o f  B e l l s o u t h ' s  t a r i f f e d  r a t e s ,  o r  20% 

o f f  o f  Be l lSou th ' s  t a r i f f e d  r a t e s  th rough  FDN, 

o r  22% f rom Access I n t e g r a t e d ,  which one i s  he 

go ing  t o  choose? 

And as f a r  as geographic -- c o n c e n t r a t i n g  

i n  geographic areas, t h e  s t a f f  is c o r r e c t .  The 

s t a t u t e  a l l ows  t h a t .  Bu t ,  you know, t h e  

argument I ' m  hea r ing  i s  a k i n  t o  i f  a team runs 

t h e  b a l l  up t h e  midd le  p l a y  a f t e r  p l a y  a f t e r  

p l a y ,  t h e  o t h e r  s i d e  i s  n o t  go ing  t o  p l a y  a 

p reven t  defense and spread t h e  f i e l d .  The o t h e r  

s i d e  i s  go ing  t o  pack r i g h t  i n  t h e  m idd le  and 

say, " u n t i l  you show me you can do something 

e l s e ,  t h i s  i s  where I am." And t h e r e ' s  no f o u l  

i n  t h a t .  T h a t ' s  t h e  w a y  i t  works.  

And i f  t h e  CLECs dec ide ,  "You know, we ' re  

go ing  t o  have t o  spread o u t  a l i t t l e  b i t .  w e ' r e  
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n o t  making as much headway anymore i n  Zone 1. 

L e t ' s  go o u t  t o  Zone 2 ,  o r  l e t ' s  go o u t  t o  zone 

3 .  L e t ' s  package intraLATA t o l l  w i t h  paging 

se rv i ces  and w i t h  I n t e r n e t  s e r v i c e s ,  and l e t ' s  

go o u t  t h e r e , "  t h a t ' s  what compe t i t i on  i s  

designed f o r .  Make them spread o u t ,  make them 

go o u t  t h e r e  i n t o  t h e  o t h e r  areas, and then 

w e ' l l  have t o  go o u t  t h e r e  t o o ,  and consumers 

w i l l  b e n e f i t .  

An analogy was drawn t o  t h e  Arrow case. I 

have two p o i n t s  t o  t h a t .  The f i r s t  i s ,  t h e  

Arrow case i n v o l v e d  a p e t i t i o n  t o  suspend a 

t a r i f f  t h a t  was f i l e d  b e f o r e  t h e  t a r i f f  went 

i n t o  e f f e c t .  The o t h e r  t h i n g  I have t o  p o i n t  

o u t  i s  t h a t  when t h e  Arrow case was f i l e d ,  you 

d i d n ' t  have t h e  FCC's a n a l y s i s  i n  t h e  Georgia 

2 7 1  -- I'm s o r r y ,  t h e  Georg ia-Louis iana 2 7 1  

case. You d i d n ' t  have t h e  D.C. C i r c u i t  c o u r t  of 

o p i n i o n  th row ing  back t h e  impa i red  s tandard o f  

t h e  FCC, say ing ,  "You guys j u s t  g o t  i t  wrong. 

You've g o t  t o  re look  a t  t h i s .  You've g o t  t o  

cons ider  a l l  these t h i n g s . "  A l o t  o f  

j u r i sp rudence  has been p u t  o u t  t h e r e  s i n c e  t h a t  

Arrow case, and t h a t ' s  why a comparison t o  Arrow 

i s  n o t  a p p r o p r i a t e ,  n o t  t o  ment ion t h e  f a c t  t h a t  
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i n  Arrow you d i d n ' t  have comprehensive d i scove ry  

and b u i l d  a reco rd  as you d i d  i n  t h i s  case, and 

t h e  reco rd  suppor ts  Bel  1 South 's  p o s i t i o n .  

Madam c h a i r ,  may I have one moment t o  make 

sure I haven ' t  missed any th ing? 

CHAIRMAN JABER: T h i r t y  seconds. 

MR. F E I L :  Madam c h a i r ,  a re  we go ing  t o  

have a b r i e f  o p p o r t u n i t y  f o r  r e b u t t a l ,  o r  d i d  

you want t o  move on w i t h  d i scuss ion?  

CHAIRMAN JABER: NO, w e ' r e  go ing  t o  mOVe On 

t o  Commissioner ques t i ons ,  b u t  c e r t a i n l y  

Commissioners can address ques t ions  -- 
MR. F E I L :  Thank you. 

CHAIRMAN JABER: -- t o  a l l  t h e  p a r t i e s .  

MR. TURNER: Madam cha i  r ,  I apo log ize  f o r  

t h e  l e n g t h  and f o r  n o t  be ing  a l i t t l e  b i t  more 

organized,  b u t  I do v e r y  much a p p r e c i a t e  t h e  

o p p o r t u n i t y  t o  address t h i s .  

CHAIRMAN JABER: Thank YOU, M r .  Tu rne r .  

Commissioners, do you have any ques t ions? 

G o  ahead, Commi ss ione r  p a l e c k i  . 
COMMISSIONER P A L E C K I :  I have One ques t i on  

f o r  s t a f f .  I wonder i f  you cou ld  comment, 

p lease,  on M r .  F e i l  ' s  p o s i t i o n  rega rd ing  

customer con tac t  i n  o rde r  t o  e f f e c t u a t e  
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convers ion.  And h i s  p o s i t i o n  was t h a t  t h a t  

should n o t  be an o p p o r t u n i t y  f o r  win-back, and I 

t h i n k  he gave an example o f  where t h e r e  was some 

s o r t  o f  e x i s t i n g  work o r d e r  t h a t  a customer had 

t o  cancel  and t h a t  t h a t  customer was then  

approached w i t h  t h e  win-back s e l l .  And i f  you 

cou ld  j u s t  comment on t h a t  -- 

MR. CASEY: Sure, Commi s s i  oner P a l  e c k i  . We 

d i d  address i t  i n  our  recommendation on page 2 3  

a t  t h e  v e r y  t o p .  we have quoted an FCC o r d e r ,  

and i n  t h e  o r d e r ,  i f  I may read i t ,  i t  says, 

" P e t i t i o n e r s  argue t h a t  t h e  use o f  another  

c a r r i e r ' s  o r d e r ,  i n c l u d i n g  a c a r r i e r  o r  customer 

reques t  t o  l i f t  a PIC f r e e z e ,  i s  c l e a r l y  and 

s e p a r a t e l y  f o r b i d d e n  by s e c t i o n s  222(b) and 

201(b). We conclude t h a t  s e c t i o n  2 2 2  does n o t  

a l l o w  c a r r i e r s  t o  use CPNI" -- t h a t ' s  customer 

p r o p r i e t a r y  network i n f o r m a t i o n "  -- t o  r e t a i n  

soon-to-be former customers where t h e  c a r r i e r  

g a i  ned n o t i  ce o f  t h e  customer s i m m i  n e n t  

c a n c e l l a t i o n  o f  s e r v i c e  th rough  t h e  p r o v i s i o n  o f  

c a r r i e r - t o - c a r r i e r  s e r v i c e .  We conclude t h a t  

c o m p e t i t i o n  i s  harmed i f  any c a r r i e r  uses 

c a r r i e r - t o - c a r r i e r  i n f o r m a t i o n ,  such as s w i t c h  

o r  PIC o r d e r s ,  t o  t r i g g e r  r e t e n t i o n  marke t i ng  
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campaigns, and consequent ly p r o h i  b i t  such 

a c t i  ons accord i  n g l  y . 
COMMISSIONER PALECKI :  S o  would t h a t  cover 

t h e  s i t u a t i o n  t h a t  was suggested by M r .  F e i l  

where a customer a f f i r m a t i v e l y  would c a l l  t h e  

I L E C  i n  o rde r  t o  e f f e c t u a t e  t h e  convers ion ,  b u t  

t h e  reason f o r  t h e  c a l l  was t o  cancel a work 

o rder?  

MR. CASEY: I t  would depend on what t h e  

work o rde r  i s ,  Commissioner. I f  i t  was a work 

o rde r  t o  sw i t ch  s e r v i c e ,  something l i k e  t h a t ,  

o f ten t imes  customers w i  11 c a l l  and n o t i f y  

Be l lSou th  o r  an I L E C ,  " I ' m  go ing  t o  sw i t ch , "  and 

t h a t ,  o f  course, t r i  ggers r e t e n t i  on marke t i  ng, 

and t h a t ' s  a l l owab le  under t h e  FCC. Bu t  

any th ing  such as a PIC f reeze ,  where a customer 

c a l l s  up t o  n o t i f y  them t o  l i f t  a PIC f r e e z e  o r  

any th ing  l i k e  t h a t  i s  p r o h i b i t e d .  

COMMISSIONER P A L E C K I :  S o  i t  would 

b a s i c a l l y  depend upon t h e  language t h e  customer 

used when t h e  customer c a l l e d  t h e  I L K .  S o  i f  

t h e  customer in fo rmed t h e  I L E C  t h a t  h i s  c a l l ,  

t h e  purpose was t o  remove t h e  PIC f reeze ,  t hen  

t h e  win-back s e l l  cou ld  n o t  t a k e  e f f e c t .  Bu t  i f  

t h e  customer d i d  n o t  i n f o r m  t h e  ILEC and j u s t  
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went ahead and s a i d ,  "I need t o  have a work 

o rder  canceled, because they  had been in formed 

t h a t  they  cou ld  n o t  conver t  t o  t h e  CLEC u n t i l  

t h a t  occurred,  then t h a t  would n o t  t r i g g e r  t h e  

p roh i  b i  t i on. 

MR. CASEY: A s tandard work o r d e r  should 

n o t .  

COMMISSIONER PALECKI :  Thank you. 

CHAIRMAN JABER: Commissioners, any o t h e r  

quest ions? 

COMMISSIONER DEASON: I have -- 
CHAIRMAN JABER: Commi s s i  Oner Deason. 

COMMISSIONER DEASON: I guess I have two. 

F i r s t  o f  a l l ,  what i s  t h e  -- I understand t h a t  

you have a concern w i t h  t h e  p o s s i b i l i t y  t h a t  

when t h e r e  i s  a s w i t c h  f rom one company t o  

another t h a t  t h e r e  cou ld  be t h e  p o s s i b i l i t y  o f  a 

double b i l l i n g  i f  t h e r e ' s  a s w i t c h  f rom 

B e l l s o u t h  t o  an ALEC and then an immediate 

s w i t c h  back, and t h a t ' s  t h e  reason f o r  t h e  

30-day p r o h i b i t i o n .  

MR. CASEY: Yes, Commissioner. 

COMMISSIONER DEASON: How d i d  you l e a r n  o f  

t h a t  problem? 

MR. CASEY: From compla in ts  we have 
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rece ived n o t  o n l y  i n  t h i s  case, b u t  i n  o u r  

compliance docket .  ALECS have complained t h a t  

ILECs w i l l  immediate ly  s t a r t  win-back promot ions 

as soon as t h e  complet ion o f  t h e  sw i t ch -ove r ,  a t  

t h e  complet ion o f  t h e  sw i t ch -ove r .  

COMMISSIONER DEASON: Have we had 

compla in ts  w i t h  customers swi t c h i  ng f rom one 

ALEC t o  another  and g e t t i n g  double b i l l s ?  

MR. CASEY: I ' m  n o t  aware o f  any. 

COMMISSIONER DEASON: Would t h a t  problem -- 

would t h e  b a s i s  f o r  t h a t  problem e x i s t  

rega rd less  o f  which d i r e c t i o n  o r  whether i t  was 

two ALECs i n v o l v e d  o r  an incumbent LEC and an 

ALEC? I ' m  t r y i n g  t o  understand what t h e  b a s i s  

o f  t h e  problem i s  and whether t h i s  i s  something 

t h a t  we need t o  e x p l o r e  on a g e n e r i c  b a s i s  o r  

whether t h i s  i s  a p p r o p r i a t e  f o r  t h i s  p a r t i c u l a r  

t a r i f f  f i l i n g .  

MR. CASEY: We b e l i e v e  i t ' s  o n l y  one way. 

It would be from t h e  I L E C  t o  t h e  ALEC, because 

o f  t h e  I L E C  b i l l i n g  t h e  ALEC. 

COMMISSIONER DEASON: Because o f  t h e  I L E C  

b i l l i n g  t h e  ALEC. G o  ahead. 

CHAIRMAN JABER: Do you understand t h a t ?  I 

d o n ' t  understand t h i s .  
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COMMISSIONER BAEZ: Yes. can you -- 

CHAIRMAN JABER: Can you e l a b o r a t e  on t h a t ?  

M S .  BULECZA-BANKS: I w i l l  t r y  t o  do m y  

b e s t .  what we have heard happens -- and we have 

had some o f  t h e  customers a c t u a l l y  by phone 

happen t o  t e l l  me t h a t  t h i s  has happened t o  them 

-- i s  t h a t  when t h e  swi tch-over  occurs o r  

change-over i n  between and a win-back occurs i n  

t h a t  s e r i e s ,  Be11 w i l l  s t i l l  b i l l  t h e  ALEC f o r  

t h a t  p e r i o d  o f  t i m e ,  even though t h e  customer 

d i d n ' t  f u l l y  come ove r .  S o  t h e  I L E C  rece ives  a 

b i l l i n g  s tatement  f rom B e l l .  They assume t h a t  

i t  has a l ready  gone th rough and t h e  customer i s  

swi tched and then  renders a b i l l  t o  t h e  

customer. B e l l ,  o f  course, d i d n ' t  r e a l l y  l o s e  

t h e  customer a f t e r  a l l ,  so i t  renders i t s  own 

b i l l ,  so t h e  customer a c t u a l l y  g e t s  two b i l l s .  

Now, e v e n t u a l l y  i t  g e t s  s t r a i g h t e n e d  o u t ,  

and t h e  ALEC g e n e r a l l y  w i l l  end up t e l l i n g  t h e  

customer i t  does n o t  have t o  pay t h a t  b i l l ,  

because i t  f i n d s  o u t  subsequent 

go over .  T h a t ' s  t h e  i s s u e  t h a t  

have w i t h  two b i l l s .  

COMMISSIONER DEASON: We11 

mean, I ' m  t r y i n g  t o  t h i n k  o f  an 

y i t  never  d i d  

we g e n e r a l l y  

i t  d o e s n ' t  -- I 

example. 
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Doesn ' t  t h a t  happen i n  c o m p e t i t i v e  markets too? 

I mean, i f  you 've g o t  an i nsu rance  c a r r i e r  and 

you 've been w i t h  them f o r  a w h i l e  and they  

a u t o m a t i c a l l y  renew i t  and send you t h e  premium, 

and i n  t h e  meantime you dec ide  you want t o  

sw i t ch  t o  a d i f f e r e n t  insurance c a r r i e r  and you 

make arrangements w i t h  them, you g e t  two b i l l s ,  

and you j u s t  have t o  c a l l  up and say, " I ' m  

s o r r y .  ~ ' m  no l onger  your  customer anymore. I 

d o n ' t  want your  insurance coverage. ~ ' m  n o t  

pay ing t h e  b i l l  . I '  I mean, d o e s n ' t  t h a t  happen? 

It's j u s t  n o t  something t h a t  i s  con f ined  t o  

t e l  ecommuni c a t i o n s ,  i s i t? 

MS. BULECZA-BANKS: I t h i n k  t h a t ' s  c o r r e c t ,  

and I would agree w i t h  you. I t h i n k  t h a t  t h e  

d i f f i c u l t y  now i s  t h a t  a l o t  o f  t imes  t h e  

customer doesn ' t  know what a c t u a l l y  happened, 

because a l o t  o f  t imes when t h e y  c a l l  up, i f  

t h e r e ' s  problems d u r i n g  t h e  change-over o r  

any th ing  occurs and they  c a l l ,  t h e  I L E C  may say, 

" w e l l ,  y o u ' r e  n o t  m y  customer anymore. YOU need 

t o  c a l l  your  competing c a r r i e r .  The competi ng 

c a r r i e r  goes on and says, " w e l l ,  I need t o  f i n d  

o u t  t h i s  i n f o r m a t i o n  f rom t h e  I L E C . "  when they  

c a l l  t h e  I L E C ,  t h e  I L E C  says, "The convers ion  i s  
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n o t  competed. I c a n ' t  address your  concerns 

u n t i  1 a f t e r  t h e  convers ion i s completed. YOU 

have t h i s  window o f  d i f f i c u l t y .  And I t h i n k  

t h a t  because o f  those t h i n g s  o c c u r r i n g ,  when 

customers g e t  t h e  b i l l ,  t h e y ' r e  n o t  sure who 

they  a r e  o r  who -- d i d  they  r e a l l y  make t h e  

swi tch-over .  I mean, do I know t h a t  I ' m  n o t  

o b l i g a t e d  t o  pay c a r r i e r  1 o r  c a r r i e r  2?  

I t h i n k  i n  some o f  t h e  o t h e r  i n d u s t r i e s  

l i k e  insurance o r  any o t h e r  ones t h a t  you have 

b i l l s ,  y o u ' r e  k i n d  o f  -- you r e a l i z e  t h a t ,  

because you've been i n v o l v e d  i n  t h a t  f o r  so l o n g  

and you know how t h a t  works, t h a t  i f  I d o n ' t  

renew and I rece ive  a b i l l  f rom them, they  

g e n e r a l l y  say your s e r v i c e  i s  go ing  t o  be 

canceled i f  you d o n ' t  renew i n  1 2  days o r  15 

days. And I d o n ' t  know. I haven ' t  reneged on 

my insurance,  so I d o n ' t  know i f  a c t u a l l y  t hey  

would c a l l  me and remind me t h a t ,  you know, I 

s t i l l  d i d n ' t  pay. But g e n e r a l l y  i t  j u s t  says 

t h a t  y o u ' l l  be canceled i n  15 days f o r  nonpay, 

we w i l l  cease your  insurance.  

But ,  I mean, I see your  analogy. I'm j u s t  

-- I t h i n k  i t  may be t h e  i n f a n c y  o f  t h e  

c o m p e t i t i v e  s i t u a t i o n  we a r e  i n  te lephone versus 
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maybe some o f  t h e  more e s t a b l i s h e d  i n d u s t r i e s .  

COMMISSIONER DEASON : IS i t asymmet r i  c a l  i n 

t h e  sense t h a t  t h i s  i s  a 30-day p r o h i b i t i o n  f o r  

t h e r e  t o  be marke t ing  e f f o r t s  f o r  a l o s t  

customer f rom B e l l s o u t h ' s  p e r s p e c t i v e ,  b u t  t h a t  

t h e r e ' s  n o t  a 30-day p r o h i b i t i o n  i f  t h e  

d i  r e c t i o n  i s  f rom t h e  ALEC t o  a customer 

s w i t c h i n g  f rom t h e  ALEC t o  B e l l s o u t h ,  o r  v i c e  

versa,  o r  whatever. You understand t h e  

ques t ion .  

MS. BULECZA-BANKS: I understand. And I 

can a c t u a l l y  argue b o t h  s ides  o f  t h a t  f o r  you. 

Because we ' re  i n  a pos tu re  t h a t  we ' re  t r y i n g  t o  

promote compe t i t i on ,  I have no problem w i t h  

t e l l i n g  you t h a t  f o r  a p e r i o d  o f  t i m e ,  I d o n ' t  

have a problem w i t h  i t  b e i n g  asymmetr ica l .  I 

can a l s o  argue f o r  you t h e  o t h e r  s i d e ,  t h a t  i n  

a l l  f a i  r p l a y ,  I d o n ' t  r e a l l y  n e c e s s a r i l y  have a 

problem i f  i t  was p u t  on b o t h  s i d e s .  

On t h e  f l i p  s i d e ,  t h e  ALEC i s  n o t  g o i n g  t o  

b i l l  Be l lSou th  f o r  any s e r v i c e s  l i k e  t h e  I L E C  

has t o  b i l l  t h e  ALEC, and t h a t ' s  t h e  d i s t i n c t i o n  

t h a t  I have, because t h e  ILK i s  n o t  g o i n g  t o  

r e c e i v e  a b i l l  f rom t h e  ALEC f o r  s e r v i c e s  i t  

prov ided.  And t h a t ' s  t h e  d i f f e r e n c e .  
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COMMISSIONER DEASON: w e l l ,  when -- 

MS.  BULECZA-BANKS: But I can argue bo th  

s ides  f o r  you on t h a t .  

COMMISSIONER DEASON: when i s  t h e  ALEC 

n o t i f i e d  by Be l lSou th  t h a t  t h e y ' v e  l o s t  t h e  

customer? I n  o t h e r  words, i f  Be l lSou th  has t h e  

o b l i g a t i o n  as t h e  wholesale p r o v i d e r  and t h e r e  

i s  an ALEC t h a t  i s  us ing  UNE t o  p rov ide  s e r v i c e  

t o  a customer and they  have an o b l i g a t i o n  t o  pay 

B e l l s o u t h  f o r  those UNEs, when does B e l l s o u t h  

n o t i f y  t h e  ALEC when t h a t  customer leaves? 

MS. BULECZA-BANKS: I f  I ' m  c o r r e c t ,  and I ' m  

sure one o f  them w i l l  c o r r e c t  me i f  I ' m  wrong, 

m y  understanding i s  on a p e r i o d  -- every  3 0  days 

o r  something, t hey  develop a l i s t  where they  

send i t  t o  t h e  ALEC. 

No? okay. That  was m y  unders tand ing .  

COMMISSIONER DEASON: We1 1 , i f i t  ' s 

permi s s i  b l  e ,  Madam cha i  m a n ,  I' 11 j u s t  d i  r e c t  

t h a t  ques t i on  t o  e i t h e r  Be l lSou th  o r  t h e  ALECs, 

o r  bo th ,  t o  f i n d  o u t  how t h a t  works.  

MR. GALLAGHER: when we l o s e  a customer, we 

g e t  a p o r t - o u t  reques t .  Bel 1 South a c t u a l l y  

c rea tes  an LSR,  sends i t  t o  us and c rea tes  an 

impact  p o r t i n g  event ,  and t h r e e  days l a t e r  t h e  
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customer i s  gone. 

COMMISSIONER DEASON: SO YOU have t h r e e  

days ' n o t i  ce? 

MR. GALLAGHER: I t ' s  n o t  even n o t i c e .  

we ' re  n o t  a l lowed -- we ' re  n o t  a l l owed  t o  use 

t h e  CPNI t o  market,  so i t ' s  j u s t  b a s i c a l l y  -- 

i t ' s i nfo rmat i  onal  i n na tu re .  

MS. BULECZA-BANKS: And I guess I'm 

confused, because I was r e f e r r i n g  t o  t h e  

s i t u a t i o n  g e n e r a l l y  where t h a t ' s  go ing  -- where 

i t ' s  i n  t h e  midd le  o f  t h a t  window where t h e y  

h a v e n ' t  r e a l l y  sw i tched and t h e y ' r e  i n  t h e  

process t h e r e .  And I ' m  n o t  sure  t h a t  -- a t  

l e a s t  t h a t ' s  n o t  what I have occurs  o r  would 

happen. T h a t ' s  when t h e y  assume t h e y  s tayed 

w i t h  B e l l  and you d o n ' t  know, and then  a l i s t  i s  

generated a t  t h e  end o f  t h e  month t h a t  a r e  

p rov ided  t o  t h e  -- I mean, t h a t ' s  t h e  s i t u a t i o n  

I was t o l d .  

MR. GALLAGHER: That  sounds l i k e  a r e s e l l  

o r  a UNE-P p o s s i b l e  a p p l i c a t i o n ,  whereas, s i n c e  

we use t h e  l oops ,  t h e y ' r e  e i t h e r  gone o r  

t h e y ' r e ,  you know, w i t h  us. 

COMMISSIONER DEASON: W e l l ,  I guess what 

I ' m  t r y i n g  t o  understand i s ,  B e l l s o u t h  has 
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i n d i c a t e d  -- and I t h i n k  I heard them c o r r e c t l y  

t h a t  t h e y  have v o l u n t a r i l y  imp1 emented a 10-day 

p e r i o d  where t h e r e  would be no s o l i c i t a t i o n .  

And depending upon t h e  promptness i n  which t h e y  

adv ise  you as t o  when a customer has changed 

back, maybe i f  you j u s t  a c t  p rompt l y  on t h e  

i n f o r m a t i o n  you g e t  f rom Be l lSou th ,  t h e r e  would 

be no double b i l l i n g .  YOU would know b e f o r e  you 

have t o  g i v e  t h a t  b i l l  o u t  t h a t  t h e r e ' s  no need 

t o  send t h a t  b i l l  because t h e  customer has 

a c t u a l l y  gone back t o  B e l l s o u t h .  T h a t ' s  t h e  

bas i  s o f  t h e  ques t i on .  

MR. GALLAGHER: okay. w i t h  FDN, t h e  w a y  we 

do our  f a c i l i t i e s - b a s e d ,  we d o n ' t  have a problem 

w i t h  double b i l l i n g .  I t h i n k  t h e  double b i l l i n g  

occurs when t h e r e ' s  an I L E C  customer, a r e s e l l e r  

t y p e  o f  CLEC takes  t h a t  customer, and t h e  

r e s e l l e r  d o e s n ' t  know how t o  b i l l  u n t i l  t h e  

r e s e l l e r  g e t s  a reco rd  f rom B e l l s o u t h .  The 

r e s e l l e r  reads t h e  reco rd  and marks up and 

c rea tes  a b i l l .  But  i n  t h a t  p e r i o d  o f  t i m e  

w h i l e  t h a t  b i l l  was be ing  c rea ted ,  i f  t h e  

customer went back t o  Be l lSou th ,  I c o u l d  see how 

t h a t  double b i l l i n g  would occu r .  

We d o n ' t  b i l l  o f f  o f  some r e c o r d  f rom 
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Be l l sou th .  we c rea te  our  own b i l l  r eco rd ,  and 

so t h a t ' s  n o t  t h e  case w i t h  a f a c i l i t i e s - b a s e d  

guy - 
COMMISSIONER DEASON: I'm about t o  sw i t ch  

gears t o  something e l s e  un less  somebody wants t o  

f o l l o w  up on t h a t .  

CHAIRMAN JABER: I t h i n k  Commissioner BaeZ 

wanted t o  f o l l o w  up. And, Commissioner Brad ley ,  

d i d  you have a fo l l ow-up  -- 

COMMISSIONER BRADLEY: Yes. 

CHAIRMAN JABER: -- a t  t h i s  p o i n t ,  o r  -- 

COMMISSIONER BAEZ: To t h i s  p o i n t ,  b u t  I 

t h i n k  i t  g o t  s t ra igh tened  o u t .  I t  was j u s t  t h a t  

l i s t e n i n g  t o  MS.  Banks, I had -- I though t  I 

heard two d i f f e r e n t  b i l l  f l o w s  happening, b u t  I 

t h i n k  a f t e r  t h e  d i scuss ion  I ' m  a l l  r i g h t .  

CHAIRMAN JABER: Okay. Commissioner 

Brad1 ey . 
COMMISSIONER BRADLEY: Yes. AS i t  r e l a t e s  

t o  win-back, t h e  win-back i s s u e ,  why i s  30 days 

t h e  magical  number? I ' m  ask ing  s t a f f  t h a t  

ques t i on .  

MR. CASEY: we've l ooked  a t  a number o f  

pe r iods .  YOU know, t h e r e  a re  some s t a t e s  t h a t  

do seven days. As he mentioned, south  C a r o l i n a  
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does 10 days. we even looked a t  60 days, and we 

b e l i e v e d  t h a t  wasn ' t  necessary. T h a t ' s  why we 

came back t o  3 0  days, t o  a l l o w  t h e  ALEC t o  

complete a b i l l i n g  c y c l e  w i t h  t h e  customer and 

i n  o r d e r  f o r  t h e  customer t o  exper ience some 

compe t i t i on  by hav ing  t h e i  r s e r v i c e  p rov ided  by 

an ALEC. 

NOW, we -- i n  an i n t e r r o g a t o r y ,  we had 

asked B e l l s o u t h  what i s  t h e i r  p o l i c y  rega rd ing  

win-back i n  t h e  S t a t e  o f  F l o r i d a ,  and t h e y  

s p e c i f i c a l l y  s t a t e d  t h a t  t h e y  w a i t  f rom t h r e e  t o  

seven weeks b e f o r e  c o n t a c t i n g  a customer. SO 

t h a t ' s  2 1  t o  49 days t h a t  we d i d  have. And then  

t h e y  sen t  t h e  memo o u t  say ing ,  " w e l l ,  we ' re  

go ing  t o  do 10 days system-wide." 

COMMISSIONER P A L E C K I :  I s  t h a t  30-day 

p e r i o d  c o n s i s t e n t  w i t h  Texas and O h i o ' s  

dec i s ions?  

MR. CASEY: The 30-day p e r i o d  has been 

g ran ted  i n  Ohio. Texas i s  p ropos ing  a r u l e  

which w i l l  have t h e  30-day p e r i o d  i n  i t .  

COMMISSIONER P A L E C K I :  S o  t h a t  s t i l l  has 

n o t  been enacted a t  t h i s  p o i n t ?  

MR. CASEY: No, s i r .  They ' re  i n  t h e  

process o f  r u l  emaki ng. 
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CHAIRMAN JABER: The r u l e  t h a t  Texas i s  

proposi  ng, i s t h a t  ILEC-speci f i  c ,  o r  i ndust ry?  

MR. CASEY: I b e l i e v e  i t ' s  I LEC-spec i f i c .  

COMMISSIONER BRADLEY: One o t h e r  ques t i on .  

why would -- do you know what Georg ia ' s  

r a t i o n a l e  i s  behind t h e  seven-day p e r i o d ,  and 

I l l i n o i s  f o r  17 ,  and Lou is iana  f o r  seven days? 

MR. CASEY: The reason f o r  t h a t ?  NO, s i r ,  

I c o u l d n ' t  t e l l  you t h e i r  t h e o r y  beh ind  us ing  

seven days. we j u s t  looked a t  F l o r i d a  and 

wha t ' s  bes t  f o r  F l o r i d a .  

CHAIRMAN JABER: Bob and Chery l ,  w i t h  

respec t  t o  t h e  b i l l i n g ,  t h e  double b i l l i n g ,  I 

guess t h a t  wasn ' t  so much o f  a concern t o  me. 

Throughout these proceedings and f rom t h e  

p e t i t i o n ,  I gather  t h e  ALEC concern a l s o  i s  t h a t  

you have t o  a l l o w  a s u f f i c i e n t  p e r i o d  o f  t i m e  t o  

a l l o w  t h e  s w i t c h i n g  t o  occur ,  whether i t ' s  

because t h e  o rde rs  g e t  k i cked  back o r  t h e r e ' s  

some l e v e l  o f  communication t h a t  has t o  con t inue  

t o  occur between t h e  ALEC and I L E C .  where I 

s t r u g g l e ,  though, i s  knowing what a s u f f i c i e n t  

p e r i o d  o f  t i m e  i s .  You know, I want t h e  

s w i t c h i n g  t h e  customer t o  occur ,  and -- you 

know, I guess maybe t h a t ' s  what you mean by 

ACCURATE STENOTYPE REPORTERS, INC. 
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a l l o w i n g  t h e  ALEC t o  have one c o m p e t i t i v e  

b i l l i n g  c y c l e  be fo re  t h e  customer i s  con tac ted .  

what I e n v i s i o n  i s ,  you know, you 've  g o t  -- 

i n i t i a l l y  when you c a l l  t o  s w i t c h  s e r v i c e ,  you 

may have d i f f i c u l t y .  I t  may t a k e  two o r  t h r e e  

days t o  g e t  t h e  s w i t c h  t o  happen. I f  t h e  

customer i s  con tac ted  d u r i n g  t h a t  p e r i o d  o f  

t i m e ,  they  may assoc ia te  t h e  d i f f i c u l t y  

a u t o m a t i c a l l y  w i t h  t h e  ALEC. And maybe t h a t  

con t inues  on f o r  seven days, o r  maybe i t  

cont inues  f o r  10 days. I t  d e f i n i t e l y  w o n ' t  

con t i nue  f o r  30 days, I hope. But  i s  10 days 

okay? YOU know, i n  terms o f  customer 

compla in ts ,  what have we heard? How l o n g  does 

i t  t a k e  f o r  t h e  s w i t c h i n g  t o  occur? 

MR. CASEY: what we' r e  t a l  k i n g  about  on 3 0  

days now i s  a f t e r  t h e  s w i t c h  i s  complete.  S o  

t h e  s w i t c h i n g  i s  a l l  complete.  we ' re  j u s t  

a l l o w i n g  a p e r i o d  o f  t i m e  f o r  t h e  ALEC and t h e  

customer t o  g e t  acquainted.  

CHAIRMAN JABER: I know, b u t  -- oh, SO 

y o u ' r e  suggest ing  i t ' s  a 30-day p e r i o d  even 

beyond t h e  swi tch? 

MR. CASEY: T h a t ' s  c o r r e c t .  T h a t ' s  

c o r r e c t .  
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CHAIRMAN JABER: okay. That  wasn ' t  c l e a r  

t o  me. I thought  t h e  whole p e r i o d  o f  t i m e  was 

30 days. 

MR. CASEY: win-back marke t ing  t o  rega in  a 

customer s t a r t s  a f t e r  t h e  s w i t c h  i s  complete. 

P r i o r  t o  t h a t ,  i t  would be r e t e n t i o n  marke t ing .  

COMMISSIONER BRADLEY: S o  how l o n g  does i t  

take  f o r  t h e  s w i t c h  t o  occur? 

MR. CASEY: sometimes i t  may take  a couple 

o f  weeks t o  s w i t c h  ove r .  I b e l i e v e  FDN cou ld  

p robab ly  g i v e  you a b e t t e r  i dea .  

CHAIRMAN JABER: okay. But  w h i l e  t h e  

s w i t c h i n g  i s  -- t h e  t r a n s i t i o n  i s  o c c u r r i n g ,  

t h e r e  i s  no con tac t  f rom ILK t o  w in  t h e  

customer back. 

MR. CASEY: T h a t ' s  what w e ' r e  say ing  i n  our  

recommendation. 

CHAIRMAN JABER: okay. And i t ' s  a p e r i o d  

once t h e  sw i t ch  i s  complete t h a t  w e ' r e  

suggest ing -- t h a t  y o u ' r e  suggest ing  a 30-day 

w a i t i n g  pe r iod?  

MR. CASEY: Yes, ma'am. 

CHAIRMAN JABER: Now, t h e  10 days suggested 

by B e l l s o u t h  would be aga in  pos t  sw i t ch ,  t h e r e  

would be a 10-day w a i t i n g  p e r i o d .  
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MR. CASEY: T h a t ' s  c o r r e c t .  

CHAIRMAN JABER: okay. Commissioner 

Deason, you were going t o  move on t o  t h e  nex t  -- 

COMMISSIONER DEASON: We1 1 , a c t u a l  l y ,  I 

guess I need t o  f o l l o w  up on my own ques t i on .  

Back t o  t h e  double b i l l i n g  s i t u a t i o n .  I guess 

I ' m  hav ing d i f f i c u l t y  understanding why 3 0  days 

cures t h a t .  I t  seems you c o u l d  be a customer 

f o r  s i x  months and then dec ide t o  s w i t c h  back t o  

B e l l s o u t h .  And depending upon when t h a t  

d e c i s i o n  i s  made and how t h a t ' s  communicated t o  

t h e  ALEC, t h e r e  may be a double b i l l  then  too .  

I mean, why i s  i t  t h a t  3 0  days i s  a magic number 

on t h e  f r o n t  end t o  p revent  a double b i l l ?  

M S .  BULECZA-BANKS: I t ' s  n o t  designed t o  be 

a magic number o r  any th ing ,  b u t  I t h i n k  what i t  

i s  i s  t o  t r y  t o  g e t  people who a r e  f i r s t  t i m e  

s w i t c h i n g  t o  an ALEC t o  have t h a t  s i t u a t i o n  be 

as easy and l e s s  c o n t r o v e r s i a l  as i t  c o u l d  be. 

And a f t e r  I ' v e  been t h e r e  f o r  s i x  months, I 

r e a l l y  d o n ' t  have a problem w i t h  t h a t ,  because 

you've a l ready  done t h e  s w i t c h .  You've a l ready  

exper ienced a changed c a r r i e r  f rom what you have 

been used t o  as a monopoly c a r r i e r  a l l  t h e  

t i m e .  SO I r e a l l y  d o n ' t  have a problem w i t h  i t  
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where i t  occurs i n  s i x  months. I t ' s  k i n d  o f  

l i k e  i n  t h e  i n i t i a l  phase t o  t r y  t o  g e t  i t  as 

smooth as p o s s i b l e  w i t h  t h e  l e a s t  amount o f  

p r o b l  ems. o the rw i  se, we env i  s i  on t h a t  t h e  

consumer w i l l  have t h i s  concept t h a t  anyt ime I 

t r y  t o  change t o  an a l t e r n a t i v e  c a r r i e r ,  ~ ' m  

go ing  t o  have problems, and t h i s  i s  n o t  what I 

want t o  do. 

CHAIRMAN JABER: Commissioner Brad ley ,  YOU 

have a ques t ion? 

COMMISSIONER BRADLEY: Yes. L e t  me see i f  

I understand t h i s  now. I t  takes  30 days t o  

s w i t c h  a customer f rom one c a r r i e r  t o  another .  

MS. BULECZA-BANKS: NO, s i r ,  I w o u l d n ' t  Say 

t h a t  i t  takes  3 0  days. we've heard a range f rom 

seven -- and we 've  had some s i t u a t i o n s  where 

t h e r e  has been some d i f f i c u l t i e s ,  so t h e r e  a re  

some anomalies t h a t  i t  may be as l o n g  as 30. I 

c a n ' t  g i v e  you a t y p i c a l ,  because I d o n ' t  know 

what a t y p i c a l  i s ,  because I d o n ' t  hear t h e  

t y p i c a l s .  I o n l y  hear t h e  comp la in t s  when 

t h i  ngs a r e n ' t  swi tched q u i c k  enough f o r  t h e  

customer. 

SO I would be s u r p r i s e d  i f  i t ' s  much l e s s  

than  seven t o  10 days, because Be11 s t i l l  has t o  
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-- o r  s p r i n t  o r  any o f  them, they  s t i l l  have t o  

g e t  them i n  t h e  r o s t e r  when t h e y ' r e  go ing  t o  

sw i t ch  over .  They have new s e r v i c e s  t h a t  a r e  

coming on f o r  customers coming o n - l i n e  t o  t h e  

I E L C  i t s e l f  t h a t  t hey  have t o  f i t  i n  t o  be ab le  

t o  g e t  them o n - l i n e .  SO I d o n ' t  t h i n k  seven t o  

10 i s  an unreasonable t i m e  frame t o  l o o k  a t  when 

someone i s  swi t c h i  ng. 

CHAIRMAN JABER: The wai t i  ng p e r i o d  s t a r t s  

a f t e r  t h e  s w i t c h i n g  i s  complete. 

COMMISSIONER BRADLEY: okay, b u t  I thought  

I heard -- 

CHAIRMAN JABER: That was t h e  c l  a r i  f i  c a t i o n  

I needed. I d i d n ' t  understand t h a t .  what s t a f f  

i s  say ing -- Be l lSou th  has proposed t h e  10-day 

w a i t i n g  p e r i o d  i s  a p p r o p r i a t e  a f t e r  t h e  

swi t c h i  ng i s complete. s t a f f  I s recommendation 

i s  t o  make i t  30.  

MS. BULECZA-BANKS: And again,  go ing  on 

f u r t h e r ,  t h a t  i f  we had -- i f  we d i d n ' t  measure 

-- whatever t h e  t i m e  frame you have, I t h i n k  

i t ' s  a p p r o p r i a t e  t o  measure f rom t h e  t i m e  t h e  

swi tch-over  i s complete because o f  t h e  v a r i  ance 

o f  t i m e  t h a t  i t  takes  t o  s w i t c h  over  a customer. 

S o  whatever t i m e  frame y o u ' r e  choosing, I t h i n k  
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i t ' s  j u s t  impor tan t  t o  s e t  t h a t  as t h e  s t a r t i n g  

t i m e  frame. 

CHAIRMAN JABER: Commissioner Baez. 

COMMISSIONER BAEZ: I t h i n k  Commi ss ione r  

Brad ley  has a fo l l ow-up .  

CHAIRMAN JABER: Commissioner B rad ley .  

COMMISSIONER BRADLEY: And I ' m  t h i n k i n g  

l i k e  a customer. YOU know, ~ ' v e  had bus iness 

l i n e s  be fo re ,  and i f  I swi tched t o  one c a r r i e r  

and w i t h i n  a week I found t h a t  I g o t  a bad dea l ,  

1 wasn ' t  so much concerned about t h e  b i l l i n g  

pe r iod ,  because I was go ing  t o  pay t h e  bad 

c a r r i e r  and s w i t c h  t o  t h e  one t h a t  had t h e  bes t  

deal  f o r  m y  bus iness purposes. SO t h e r e f o r e ,  I 

d o n ' t  see a 30-day b i l l i n g  p e r i o d  as be ing  an 

i s s u e  w i t h  t h e  customer, because t h e  customer 

r e a l l y  i s  concerned more about t h e  b e l l s  and t h e  

w h i s t l e s ,  t h e  p r i c e  o f  t h e  b e l l s  and t h e  

w h i s t l e s ,  and t h e  q u a l i t y  o f  t h e  s e r v i c e .  

MS. BULECZA-BANKS: I t h i  nk t h e  d i f f i c u l t y  

t h a t  s t i l l  w i l l  come th rough on t h a t  s i t u a t i o n  

i s  t h a t  i n  those c a r r i e r s  -- no m a t t e r  who 

y o u ' r e  go ing  w i t h ,  t h e r e  a re  te rm c o n t r a c t s  

y o u ' r e  s i g n i n g .  SO i n  seven t o  10 days, t h e  

customer g e n e r a l l y  doesn ' t  have an o p t i o n  t o  
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s w i t c h  over un less under these p r o v i s i o n s  they  

say t h a t  he i s  d i s s a t i s f i e d  and i n  some 

s i t u a t i o n s  can prove t h a t  d i s s a t i s f a c t i o n  o r  i s  

w i  11 i ng t o  pay those t e r m i  n a t i o n  1 i ab i  1 i ti es, 

because on these s p e c i a l  -- t h e  k i n d  o f  t a r i f f s  

w e ' r e  l o o k i n g  a t  now, these promot iona ls  a r e  

r e a l l y  designed f o r  business customers. They' r e  

n o t  f o r  r e s i d e n t i a l .  And t h e y ' r e  designed t o  

g i v e  d iscounts  f o r  c e r t a i n  t e r m  agreements, be 

t h a t  18 months o r  36 months. SO you d o n ' t  have 

t o o  much o p t i o n  i f  you s i g n  un less  t h e r e ' s  some 

ex tenua t i  ng c i  rcumstance t h a t  a1 1 ows you t o  

breach t h a t  c o n t r a c t  you s igned w i t h  t h e  

c a r r i e r .  

CHAIRMAN JABER: Commissioner Baez. 

COMMISSIONER BAEZ: I have a q u e s t i o n  aga in  

on t h e  double b i l l i n g  i s s u e .  I f  t h e r e  were -- 

d i d  you a l l  cons ider  perhaps n o t i f i c a t i o n  

a1 t e r n a t i v e s ?  I n s t e a d  o f  a c t u a l l y  c r e a t i n g  -- I 
keep -- you know, a cone o f  s i l e n c e ,  i f  you 

w i l l ,  where you c a n ' t  c o n t a c t  t h e  customer o r  

approach t h e  customer on a win-back, would an 

a l t e r n a t i v e  be t o  have n o t i f i c a t i o n  requ i  rements 

between t h e  c a r r i e r s  t h a t  e l  i m i  nated t h i  s 

p o s s i b i l i t y  o f  double b i l l i n g  i n  these 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

94 

circumstances, i n s t e a d  o f  a hands-o f f  p o l i c y ?  

MS. BULECZA-BANKS: I ' m  sure t h a t  cou ld  

p o s s i b l y  work. 1 know t h a t  i f  you a r e  -- i f  an 

I L E C  has t h e  win-back t h a t  occurs d u r i n g  t h e  

t r a n s i t i o n  -- and t h i s  i s  when t h e  s i t u a t i o n  

occurs g e n e r a l l y  -- t h e  I L E C  w i l l  s t i l l  con t i nue  

t o  b i l l ,  because i t  t e c h n i c a l l y  h a s n ' t  l o s t  t h e  

customer, so t h a t  b i l l  i s  go ing t o  go through.  

so I would t h i n k  we would have t o  g e t  processes 

i n  p lace  where n o t i f i c a t i o n ,  l i k e  you s a i d ,  i s  

g iven  a t  some e x t e n t  so t h a t  those i n  r e s e l l e r  

s i t u a t i o n s  won ' t  i s s u e  t h e  b i l l  f o r  t h a t .  

The d i f f i c u l t y  a l s o  i s ,  however, t h a t  m y  

understanding i s  -- and I ' m  n o t  su re  t h i s  i s  

c o r r e c t  e i t h e r .  ~ ' m  j u s t  go ing  from what I was 

t o l d ,  t h a t  t h e  I L E C  w i l l  s t i l l  b i l l  t h e  ALEC 

even i f  they  w i n  t h e  customer and t r a n s i t i o n .  

COMMISSIONER BAEZ: Wel l ,  and -- 

M S .  BULECZA-BANKS: And t h a t ' s  where t h e  

d i f f i c u l t y  ge ts  i n ,  because i f  t h e y  g e t  a b i l l  

and t h e y  f e e l  compelled they  have t o  pay t h a t  

b i l l ,  I guess t h a t  was p a r t  o f  o u r  b a s i s  f o r  

say ing  3 0  days, because I ' m  go ing  t o  have t o  pay 

t h e  I L K .  Even though I never g o t  t h e  customer, 

I s t i l l  have t o  pay t h a t  b i l l  t o  t h e  I L E C  f o r  a t  
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l e a s t  a month's wor th  o f  s e r v i c e .  

COMMISSIONER BAEZ: But  I t h i n k  t h a t  t h a t ' s  

addressed under o t h e r  processes. And I guess 

one o f  t h e  d i f f i c u l t i e s  t h a t  I ' m  hav ing  w i t h  

t h i s  p a r t i c u l a r  i s s u e  i s ,  you know, a r e  we 

p r o t e c t i n g  -- which r e l a t i o n s h i p  a r e  we 

p r o t e c t i n g ,  f i r s t  o f  a l l ,  because I ' v e  heard 

b o t h  you and M r .  casey say, " L e t ' s  l e t  t h e  

customer g e t  acquainted w i t h  t h e  ALEC," and I 

have some concerns about t h a t  as w e l l .  T h a t ' s  

another  p o i n t .  Are we p r o t e c t i n g  two 

businesses, two c a r r i e r s ,  how t h e y  deal  w i t h  

each o t h e r  i n  t h e i r  bus iness r e l a t i o n s h i p  as a 

customer and p r o v i d e r  as w e l l ,  o r  a r e  we r e a l l y  

t r y i n g  t o  e l i m i n a t e  con fus ion  t o  t h e  end 

customer? And I see those as two d i f f e r e n t  -- 

MS. BULECZA-BANKS: And I t h i n k  t h a t  maybe 

we ' re  t r y i n g  t o  l o o k  a t  i t  a l l ,  I mean, t o  be 

honest.  I t h i n k  we ' re  t r y i n g  t o  make t h e  

process as smooth as p o s s i b l e  and t o  t r y  t o  

e l i m i n a t e  double b i l l i n g ,  t r y  t o  e l i m i n a t e  t h e  

d i f f i c u l t y  t h a t  -- t o  h e l p  spur  c o m p e t i t i o n .  I f  

I am an ALEC and I have t o  -- I ' m  submi t ted  a 

b i l l  f o r  30  days t h a t  I have t o  pay t h e  ILEC, 

even though I never g o t  t h e  customer, I t h i n k  
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t r y i n g  t o  g e t  t h e  whole process a l i t t l e  more 

f a i r ,  maybe, o r  even balance, and h e l p  t h e  

t r a n s i t i o n  t o  see i f  t h e  process can work. I 

t h i n k  w e ' r e  t r y i n g  t o  do i t  a l l .  

COMMISSIONER BAEZ: But  i s n ' t  t h a t  

somewhere addressed, f o r  

n te rconnec t ion  agreement o r  a 

I mean, t h e  process i n  p lace  

up b i l l s  i f  t h e r e ' s  a b i l l  

d i spu te ,  f o r  l a c k  o f  a b e t t e r  word, you know, 

how you c l e a r  up t h a t  p a r t i c u l a r  aspect  o f  t h e  

r e l a t i o n s h i p ,  so t h a t  y o u ' r e  r e a l l y  o n l y  l e f t  

w i t h  whatever p u b l i c  i n t e r e s t  you have i n  

e l i m i n a t i n g  some con fus ion  t o  t h e  customer? And 

I suspect t h a t  t h e r e  a re  a l t e r n a t i v e  ways o f  

do ing  i t ,  b u t  I t h i n k  t h a t  may be a d i s c u s s i o n  

f o r  another  day. 

YOU know, I see them as two -- 

MS. BULECZA-BANKS: I agree. 

COMMISSIONER BAEZ: -- d i f f e r e n t  t h i n g s ,  SO 

t h a t  maybe you d o n ' t  have t o  be l o o k i n g  a t  i t  

a l l .  I d o n ' t  know. ~ ' m  j u s t  t r y i n g  t o  

e l i m i n a t e  some o f  t h e  con fus ion  t h a t  I have on 

t h i s ,  because we ' re  t r y i n g  t o  address -- w e '  r e  

t r y i n g  t o  k i l l  -- 
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MS. BULECZA-BANKS: Sure. 

COMMISSIONER BAEZ: we ' re  n o t  t r y i n g  t o  

k i l l  two b i r d s ,  b u t ,  you know, w e ' r e  t r y i n g  t o  

address two d i s t i n c t  t h i n g s  i n  my mind anyway, 

and I'm n o t  sure t h a t  w e ' r e  g e t t i n g  where w e  

need t o  be on e i t h e r .  

CHAIRMAN JABER: Something YOU s a i d ,  

MS.  Banks, I c a n ' t  r e c o n c i l e  w i t h  t h e  

c l a r i f i c a t i o n  you made f o r  me e a r l i e r .  You j u s t  

s a i d  i n  response t o  Commissioner Baez's ques t i on  

t h a t  B e l l s o u t h  cont inues  t o  b i l l ,  because i n  

t h e i r  mind, t h e y  s t i l l  have t h e  customer? 

MS. BULECZA-BANKS: They b i l l  t h e  customer, 

yes. They b i l l  t h e  customer because he never 

l e f t .  

CHAIRMAN JABER: I d o n ' t  understand t h a t .  

I n  c l a r i f i c a t i o n  t o  my concern, you s a i d  t h e  

sw i t ch  occurs,  and then  Be l lSou th  -- 

MS. BULECZA-BANKS: "I" i s  t h e  ALEC. I 

submit  m y  LSR, and i n  t h e  process o f  s w i t c h i n g  

over  and hav ing  t h e  customer l eave ,  B e l l  w ins 

back, o r  s p r i n t  o r  whoever wins back t h e  

customer d u r i n g  t h a t  p e r i o d  o f  t ime .  

CHAIRMAN JABER: okay. How i s  i t  t h e y  w in  

back t h a t  customer i f  t h e y ' r e  n o t  even a l l owed  
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t o  con tac t  t h a t  customer u n t i l  t h e  s w i t c h  i s  

complete? T h a t ' s  what confuses t o  me. I 

thought  i n  response t o  my ques t i on  you s a i d  

Be l lSou th  does n o t  con tac t  t h e  customer u n t i l  

t h e  sw i t ch  i s  complete p l u s  10 days. 

MS.  BULECZA-BANKS: But  t hey  can r e t a i n  t h e  

customer i f  t h e  customer c a l l s .  And, you know, 

a l o t  o f  customers do c a l l ,  and they  say, "Hey, 

l o o k ,  I got  t h i s  b igge r  b e t t e r  dea l .  what can 

you do f o r  me?" And t h a t ' s  -- 

CHAIRMAN JABER: okay. SO i n  those 

s i t u a t i o n s  -- 

MS. BULECZA-BANKS: -- e n t i r e l y  okay. 

CHAIRMAN JABER: SO i n  those S i t u a t i o n s  

where d u r i n g  t h e  t r a n s i t i o n  p e r i o d  t h e  customer 

on h i s  o r  her  own con tac ts  B e l l s o u t h  and says, 

" I ' v e  changed m y  mind. I want t o  r e t a i n  you, 

B e l  1 South, t h e r e  migh t  a doubl e b i  11 i ng 

s i t u a t i o n .  

MS. BULECZA-BANKS: T h a t ' s  my 

understandi  ng. 

CHAIRMAN JABER: w e l l ,  t h a t ' s  v e r y  l i m i t e d  

then.  That  p o s s i b i l i t y  i s  v e r y  l i m i t e d .  

COMMISSIONER BRADLEY: Madam c h a i r  -- 

CHAIRMAN JABER: Hang On, COt'"SSi0ner 
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Brad ley .  See, what I ' v e  been h e a r i n g  you say i s  

t h e r e ' s  t h i s  double b i l l i n g  scenar io  t h a t  would 

war ran t  a 30-day w a i t i n g  p e r i o d ,  b u t  i t ' s  n o t  

t h a t  broad. I t ' s  n o t  t h a t  genera l .  I t ' s  when a 

customer changes t h e i r  mind b e f o r e  t h e  s w i t c h  i s  

complete, t h e r e  i s  a p o t e n t i a l  f o r  a double 

b i l l i n g  t o  occur .  

MS.  BULECZA-BANKS: R i g h t  . 
CHAIRMAN JABER: okay. Commissioner 

B rad1 ey . 
COMMISSIONER BRADLEY: Yes. YOU j u s t  made 

a v e r y  i n t e r e s t i n g  comment about  how customers 

respond t o  c o m p e t i t i o n  when t h e y  d i s c o v e r  t h a t  

t h e y ' v e  bought i n t o  a p l a n  t h a t  i s  l e s s  

advantageous f o r  them as compared t o  a p l a n  t h a t  

may be o f f e r e d  by another  compe t i t o r .  I t  would 

seem t o  me t h a t  i f  a customer c a l l s  e i t h e r  t h e  

ALEC o r  t h e  I L E C  and says, "Hey, I j u s t  bought 

t h i s  p l a n  f rom you, and I discovered t h a t  your  

compe t i t o r ,  even though I have t h i s  c o n t r a c t  

w i t h  you, has a b e t t e r  p l a n , "  i t  would seem t o  

me t h a t  t h e  response f rom t h e  compe t i t o r  would 

be, "They have a b e t t e r  p l a n .  w e l l ,  l e t  me 

match t h a t  p l a n . "  I mean, t h a t ' s  when you have 

t r u e  competi ti on. 
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And what I ' m  r e a l l y  g e t t i n g  a t  i s  t h i s .  

You know, I ' m  n o t  so much concerned about wha t ' s  

go ing  on w i t h  t h e  ALEC and t h e  I L E C .  I ' m  more 

concerned about wha t ' s  go ing  on w i t h  t h e  

consumer, because compe t i t i on  i s  -- j u s t  t o  have 

competi t i  on f o r  competi t i  on ' s sake i s n o t  

n e c e s s a r i l y  good f o r  t h e  consumer. Compet i t ion  

i s  o n l y  good when you have as a r e s u l t  o f  t h a t  

i n t e r a c t i o n  b e t t e r  p r i  c i  ng, more b e l  1 s and 

w h i s t l e s ,  and a h ighe r  q u a l i t y  o f  s e r v i c e .  

YOU know, when I t h i n k  back t o  t h e  l a t e  

'70s i n  t h e  automobi le  i n d u s t r y  when Toyota  h i t  

t h e  market,  w e l l ,  Ford and Chev ro le t  were j u s t  

p u t t e r i n g  around o u t  t h e r e .  But  guess what? 

They had t o  do a b e t t e r  j o b  o f  p roduc ing  h i g h  

q u a l i t y  automobi les i f  they  wanted t o  remain i n  

t h e  market.  And guess what t h e y ' v e  done? Jus t  

t h a t .  And t h a t  a f f o r d e d  t h e  consumer a h ighe r  

q u a l i t y  cho ice  and a b e t t e r  p r i c e  on t h e  

automobi 1 e .  

And t h a t ' s  r e a l l y  m y  p o s i t i o n  on t h i s ,  and 

I ' m  t r y i n g  t o  f i g u r e  o u t  how a l l  t h i s  f i t s  i n t o  

t h a t  p a r t i c u l a r  scheme. ~ u s t  t o  have 

compe t i t i on  o u t  t h e r e  -- I mean, you know, 

t h a t ' s  n o t  t h e  American way. The American way 
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i s  t o  have people -- t h e  s t r o n g  s u r v i v e  because 

o f  what t h e y  have t o  o f f e r  t h e  p u b l i c ,  and t h e  

p u b l i c  should have good s o l i d  cho ices .  

MS.  BULECZA-BANKS: D i d  I miss a q u e s t i o n  

i n  the re?  

COMMISSIONER BRADLEY: A s ta tement .  SO how 

a r e  you r e a l l y  d e f i n i n g  c o m p e t i t i o n  here? And I 

can see what t h e  FCC has p u t  f o r t h  i n  terms o f  

h e l p i n g  t h e  ILECs -- I mean t h e  ALECs compete 

and g e t  i n t o  t h e  market.  Bu t ,  you know, t h e  

s tatement  was made t h a t ,  you know, we ' re  

concerned about what 's  b e s t  f o r  F l o r i d a .  w e l l ,  

when you say what 's  b e s t  f o r  F l o r i d a ,  who a r e  

you r e f e r r i n g  t o ?  I mean, most c e r t a i n l y  I ' m  

r e f e r r i n g  t o  t h e  customers. 

MS. BULECZA-BANKS: And I would agree. I 

t h i n k  t h a t  y o u ' r e  r i g h t .  I mean, c o m p e t i t i o n  

f o r  competi ti on ' s sake i s n o t  necessar i  1 y t h e  

b e s t  a l t e r n a t i v e ,  and t h e  m a j o r i t y  o f  -- when we 

can g e t  t h e  customers t o  have cho ices  and be 

a b l e  t o  f i n d  a package t h a t  s u i t s  them a t  t h e  

b e s t  p r i c e  t h e y  can g e t  i s  t h e  i d e a l  s i t u a t i o n .  

And I j u s t  d o n ' t  t h i n k  we ' re  t h e r e  y e t .  I d o n ' t  

t h i n k  t h e  market has broadened enough t o  t h e  

p o i n t  where i n  every r a t e  c e n t e r  w i t h i n  t h e  
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s t a t e  we have ample compe t i t i on .  I j u s t  d o n ' t  

t h i n k  w e ' r e  t h e r e  y e t .  

CHAIRMAN JABER: Commissioner Deason, you 

had a d d i t i o n a l  q u e s t i  ons? 

COMMISSIONER DEASON: Yes. I want t o  

sw i t ch  gears now t o  I ssue  3 ,  and my ques t i on  i s ,  

as I understand s t a f f ' s  recommendation, y o u ' r e  

ask i  ng t h e  Commi s s i  on t o  p r e c l  ude B e l  1 South f rom 

f i l i n g  a l i k e  t a r i f f  i f  t h e r e  i s  a p r o t e s t ,  and 

we a re  cons ide r ing  t h e  p r o t e s t  o f  t h i s  e x i s t i n g  

t a r i f f ;  i s  t h a t  c o r r e c t ?  

MS. BANKS: That  i s  c o r r e c t ,  Commissioner 

Deason. 

COMMISSIONER DEASON: DO we have t h e  

s t a t u t o r y  a b i l i t y  t o  do t h a t ?  

MS.  BANKS: S t a f f  b e l i e v e s  t h a t  we do. I 

know t h a t  -- I b e l i e v e  M r .  Turner  had made a 

p o i n t  t h a t  f o r  t h e  Commission t o  take  t h e  

p o s i t i o n  t o  p rec lude  B e l l s o u t h  f rom f i l i n g  any 

t a r i f f  t h a t  m i r r o r s ,  extends, o r  b u i l d s  upon t h e  

t a r i f f  a t  i s s u e  i n  t h i s  proceeding would -- I 

b e l  i eve he used "conc l  u s i v e l y  i nva l  i date  any 

f u t u r e  t a r i f f  f i l i n g s . "  

A l though t h a t  i s  an argument, I b e l i e v e  

another  argument cou ld  be made t h a t  i t ' s  n o t  
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necessar i  l y  considered t o  be i nva l  i dated,  b u t  i t  

cou ld  j u s t  be f o r  d e l a y i n g  t h e  imp lementa t ion  o f  

t h a t  p a r t i c u l a r  t a r i f f  u n t i l  t h e r e ' s  a f u r t h e r  

i n v e s t i  g a t i  on and r e v i  ew. 

And I b e l i e v e  t h a t  s t a t u t o r y  a u t h o r i t y  i s  

premised o r  embedded i n  t h e  Commission's 

a u t h o r i t y  under 364.01(4) (9) , whi ch p rov ides  

t h a t  t h i s  Commission s h a l l  ensure t h a t  a l l  

p r o v i d e r s  o f  te lecommunicat ions s e r v i  ces a r e  

t r e a t e d  f a i  r l y  by p r e v e n t i n g  an t i compe t i  t i v e  

behav io r  and e l  i m i  n a t i  ng unnecessary r e g u l a t o r y  

r e s t r a i n t .  

A t  i s s u e  i n  FDN'S p e t i t i o n  i s  t h a t  t h i s  

t a r i f f  i s  viewed as a n t i c o m p e t i t i v e ,  and w i t h  

t h a t  be ing  an i s s u e ,  t h i s  Commission, i f  we were 

t o  f i n d  o r  v iew i t  as a n t i c o m p e t i t i v e ,  I b e l i e v e  

t h a t  t h i  s Commi s s i  on cou ld  i ndeed a c t u a l  l y  

p rec lude o r  p r o h i b i t  Bel 1 South f rom f i  1 i ng 

t a r i f f s  t h a t  a r e  s i m i l a r  -- 

COMMISSIONER DEASON: Bu t  t h a t  would be 

a f t e r  a f i n d i n g  t h a t  we determine t h a t  i t ' s  

a n t i c o m p e t i t i v e ,  and t h a t  would be a f t e r  a 

hea r ing  process,  a p r o t e s t ,  ev idence,  a 

d e c i s i o n .  we' r e  bas i  c a l  l y  p r e j u d g i  ng i t  and 

t e l l i n g  B e l l s o u t h  we've a l r e a d y  found i t  t o  be 
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a n t i c o m p e t i t i v e ,  so d o n ' t  f i l e  i t  aga in  w h i l e  we 

t a k e  i t  t o  hear ing .  IS t h a t  a p p r o p r i a t e  t o  do? 

MS.  BANKS: I b e l i e v e  t h a t  i t  i s  an avenue 

t h a t  we can take .  The appropr ia teness  o f  i t ,  I 

guess t h a t  cou ld  be debated. As I mentioned, 

w i t h  t h e  Commission's j u r i s d i c t i o n  t o  p r o t e c t  

consumers as we1 1 as p reven t  any a n t i  c o m p e t i t i v e  

behav io r ,  i f  t h e r e  i s  something pending t h a t  

cou l  d be v i  ewed p o t e n t i  a1 l y  as a n t i  c o m p e t i t i v e ,  

I b e l i e v e  t h a t  t h e  Commission does have t h e  

power and a u t h o r i t y  t o  p o s s i b l y  d e l a y  t h e  

imp lementa t ion  o f  t h a t  t a r i f f  i f  t h e r e ' s  go ing  

t o  be any p o t e n t i a l  harm t o  consumers. 

COMMISSIONER DEASON: w e l l ,  how do we -- 

l e t ' s  say t h a t  we ' re  n o t  i n  t h i s  p roceed ing  a t  

a l l ,  and t h e r e ' s  a new t a r i f f  t h a t  comes i n  f rom 

Bel 1 South o r  any i ncumbent t e l  ephone company, 

and we have a problem w i t h  i t ,  we t h i n k  t h e r e  

may be some a n t i  c o m p e t i t i v e  r a m i  f i  c a t i o n s .  Do 

we have t h e  a b i l i t y  t o  suspend t h a t  t a r i f f ?  

MS.  BANKS: I'm n o t  su re  I understand your  

ques t i on .  I f  you c o u l d  j u s t  -- 

COMMISSIONER DEASON: A new t a r i f f  comes i n  

deal  i ng w i t h  somethi ng t o t a l l y  d i f f e r e n t  f rom 

t h i s ,  b u t  we have some concerns t h a t  i t  may be 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

1 5  

16 

1 7  

1 8  

19 

2 0  

2 1  

2 2  

2 3  

24 

2 5  

10 5 

a n t i c o m p e t i t i v e .  what do we do a t  t h a t  p o i n t ?  

DO we suspend i t ,  o r  do we have t h a t  a u t h o r i t y  

f o r  a te lephone company? IS i t  p resumpt i ve l y  

v a l i d  and i t  goes i n t o  e f f e c t ,  b u t  t h e r e ' s  

re fund p r o v i s i o n s  o r  make-whole p r o v i s i o n s ?  How 

a re  t a r i f f s  no rma l l y  t r e a t e d ,  a brand new 

t a r i f f ?  

MS. BANKS: We l l ,  t h e  Commjssion c o u l d  on 

i t s  own take  a recommendation, and i f  i t ' s  found 

t h a t  a t a r i f f  i s  i n  noncompliance o r  o t h e r w i s e  

n o t  v a l i d ,  on i t s  own mot ion  o r  own i n i t i a t i o n  

take  a recommendation say ing  t h a t  i t  shou ld  be 

canceled. AS i t  r e l a t e s  t o  -- I t h i n k  your  

ques t i on  i s  whether t h i s  commission has 

suspension a u t h o r i t y .  That  i s s u e  has n o t  been 

square ly  addressed be fo re  t h i s  Commi ss ion .  

I f  I cou ld  j u s t  re fe rence  t h e  d e c i s i o n  t h a t  

t h e  p a r t i e s  had re fe renced e a r l i e r ,  t h e  Arrow 

dec is ion ,  and i n  t h a t  p a r t i c u l a r  d e c i s i o n ,  t h i s  

Commission d i d  a c t u a l l y  v o t e ,  and t h e  t a r i f f  was 

a t  i ssue ,  and t h a t  was a c t u a l l y  f i l e d  i n  Docket 

No. 99043-TP ( s i c ) ,  which was a p e t i t i o n  t o  

r e v i e w  and cancel  B e l l s o u t h ' s  t a r i f f  by Arrow 

Communications. And i n  t h a t  docket ,  t h e  

Commission d i d  v o t e  t h a t  i t  had t h e  power t o  
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suspend o r  postpone t h e  e f f e c t i v e  da te  o f  a 

p r i c e - r e g u l a t e d  t a r i f f  upon a pr ima f a c i e  

showi ng t h a t  i r r e p a r a b l  e a n t i  competi t i v e  harm 

would r e s u l t  f rom t h a t  t a r i f f .  

However, subsequent t o  t h i s  v o t e ,  t h e  

p e t i t i o n  o r  t h e  t a r i f f  was wi thdrawn by 

B e l l s o u t h ,  and so was Ar row 's  p e t i t i o n ,  and 

t h e r e f o r e ,  t h e r e  wasn ' t  an o r d e r  t h a t  was 

a c t u a l l y  d r a f t e d  o r  t h a t  r e s u l t e d  f rom t h a t  

d e c i s i o n .  SO as i t  r e l a t e s  t o  o u r  suspension 

a u t h o r i t y ,  t h i s  Commission has n o t  addressed 

t h a t  square l y .  

CHAIRMAN JABER: May I f o l l o w  Up, 

Commi s s i  oner Deason, on t h a t  p o i  n t ?  

COMMISSIONER DEASON: sure .  

CHAIRMAN JABER: I d o n ' t  know t h a t  t h i s  i s  

a l e g a l  q u e s t i o n  o r  a p o l i c y  ques t i on .  w i t h  

respec t  t o  your  concern, i s  i t  undermined by t h e  

f a c t  t h a t  those agreements can go up t o  18 and 

36 months, so t h a t  t r y i n g  t o  r e s t r i c t  B e l l s o u t h  

f rom r e f i l i n g  a t a r i f f  i s  r e a l l y  f o r  naught when 

t h e  e x i s t i n g  t a r i f f ,  even though i t  has a 

l i m i t e d  e n r o l l m e n t  p e r i o d ,  a c t u a l l y  has a l i f e  

t h a t  w i l l  exceed t h e  h e a r i n g  process? Does t h a t  

make sense? 
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MS. BANKS: Yes, Madam c h a i r .  That  i s  -- 

and I t h i n k  someone a c t u a l l y  re fe renced about -- 

I t h i n k  one o f  t h e  p a r t i e s  re fe renced maybe t h i s  

Commi s s i  on should 1 ook a t  deve lop i  ng some po l  i cy 

t h a t  would p u t  a l i m i t e d  d u r a t i o n  on t a r i f f s ,  

because as i n  t h i s  i ns tance  a t  i s s u e ,  t h i s  

t a r i f f ,  i t  i s  f a c i a l l y  moot, because t h e  t a r i f f  

w i l l  a c t u a l l y  e x p i r e  n e t  week. one o f  t h e  

t h i n g s  t h a t  I guess -- 

CHAIRMAN JABER: The t a r i f f  exp i  res ,  which 

i s  t h e  en ro l lmen t  pe r iod ,  I suppose, b u t  t h e  

implementat ion o f  t h e  program t h a t  customers 

have chosen doesn ' t  e x p i r e  f o r  whenever, you 

know, t h e  program p e r i o d  i s .  

MS. BANKS: That  i s  c o r r e c t .  That  i s  

c o r r e c t .  And t h a t  i s  a concern o f  s t a f f ,  and we 

have looked a t  t h a t .  Bu t  i f  I cou ld  j u s t  

c l a r i f y  t h a t  t h e  o n l y  -- what s t a f f  i s  

recommending i n  I ssue  3 i s  t h a t  Be l lSou th  be 

prec luded f rom f i l i n g  any subsequent t a r i f f  o r  

f i l i n g ,  e t  ce te ra ,  o n l y  i n  t h e  event  t h a t  t h i s  

PAA recommendation i s  p r o t e s t e d .  I f  i t  i s  n o t  

p ro tes ted ,  then,  you know, s t a f f  i s  n o t  

recommending t h a t  Be l lSou th  be prec luded,  b u t  

o n l y  i n  t h a t  i ns tance .  
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CHAIRMAN JABER: I have a sneaky s u s p i c i o n  

t h a t  t h i s  t h i n g  i s  go ing t o  g e t  p r o t e s t e d .  And I 

d o n ' t  mean t h a t  t h e r e ' s  any th ing  mischievous 

about t h a t .  I mean, f o r  t h e  reasons -- 
COMMISSIONER BAEZ: I would p r o t e s t  i t .  

CHAIRMAN JABER: -- a r t i c u l a t e d  -- yes, 

exact1 y . 
MS. BANKS: Madam cha i  r , i f  I c o u l d  j u s t  

make I guess a n o t a t i o n ,  and I t h i n k  t h i s  was 

referenced e a r l i e r  by one o r  more o f  t h e  

p a r t i e s .  As y o u ' r e  aware, B e l l s o u t h  d i d  f i l e  a 

s i m i l a r  t a r i f f  on June t h e  1 1 t h  t h a t  would go i n  

e f f e c t ,  I b e l i e v e ,  June 26 th .  And a t  t h e  t i m e  

t h a t  s t a f f  a c t u a l l y  f i l e d  t h i s  recommendation, 

t h a t  t a r i f f  had n o t  been f i l e d .  And i t  was 

s t a f f ' s  b e l i e f  o r  thought  t h a t  t h e  PAA o r d e r  

r e s u l t i n g  f rom t o d a y ' s  d e c i s i o n  wou d be on a 

p rospec t i ve  b a s i s .  That  i s ,  i t  wou d n o t  be 

i n c l u s i v e  o f  t h e  June 1 1 t h  o r  would n o t  cons ider  

t h e  June 1 1 t h  t a r i f f  f i l i n g .  

COMMISSIONER DEASON: Yes. M r .  Tu rne r ,  I ' m  

go ing  t o  ask you, what a u t h o r i t y  does t h i s  

Commission have over  your t a r i f f  f i l i n g s  i f  we 

have a concern t h a t  t h e r e  may be something 

a n t i c o m p e t i t i v e  w i t h i n  i t ?  I t  c o u l d  be any 

ACCURATE STENOTYPE REPORTERS, I N C .  



4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

15  

16 

1 7  

1 8  

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

109 

t a r i f f .  

MR. TURNER: I t h i n k  you have t h e  a u t h o r i t y  

t o  l o o k  i n t o  i t .  NOW, l e t  me say t h i s .  I wish 

l i k e  e v e r y t h i n g  bo th  o f  our  F l o r i d a  lawyers  were  

n o t  on vaca t ion  r i g h t  now, because 1'11 t e l l  

you, I am no exper t  on F l o r i d a  law.  

I w i l l  say, however, t h a t  I t h i n k  t o  t h e  

e x t e n t  t h a t  you ' r e  consi  d e r i  ng t h i  s p a r t i  c u l  a r  

rec ,  i t  doesn ' t  come i n t o  p l a y .  We're n o t  

t a l k i n g  about a w h a t - i f  scenar io .  We've g o t  

evidence i n  t h e  record  on which t h e  s t a f f  has 

a c t u a l l y  found t h a t  t h i s  e x i s t i n g  t a r i f f  i s  n o t  

v i o l a t i v e  o f  F l o r i d a  law.  

I d o n ' t  see -- s e t t i n g  l e g a l i t i e s  as ide ,  I 

don ' t see p o l  i cywi se what reasoni  ng t h e r e  i s 

behind say ing  i f  t h i s  one compl ies w i t h  t h e  law,  

b u t  i f  you f i l e  another one t h a t ' s  l i k e  i t ,  t h a t  

one presumpt ive ly  does n o t .  S o  I t h i n k ,  

e s p e c i a l l y  i n  t h e  case o f  I s s u e  3 ,  c l e a r l y ,  I 

d o n ' t  t h i n k  t h a t  t h a t ' s  a p p r o p r i a t e .  I t  i s  

p r e j u d g i  ng something. 

And I am n o t  t r y i n g  t o  a v o i d  your  ques t i on .  

I j u s t  do n o t  know enough about t h e  F l o r i d a  

S t a t u t e s  t o  address i t  square ly  r i g h t  now, and I 

apol og i  ze. 
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CHAIRMAN JABER: Commissioner Baez, you had 

a fo l low-up? 

COMMISSIONER BAEZ: Yes, Madam chairman, a 

fo11 ow-up t o  Commi s s i  oner Deason ' s ques t i on ,  and 

1'11 pose i t  t o  a l l  t h e  l e g a l  personnel  o f  

v a r i o u s  persuasions. 

IS t h e r e  any th ing  t h a t  t h i s  Commission has 

a u t h o r i t y  over i n  t h e  event  -- f o r  i n s t a n c e ,  a 

gener i c  docket .  IS t h e r e  any v e h i c l e  under 

which i t  would be a p p r o p r i a t e  t o ,  i n  essence, 

h o l d  any t a r i f f  f i l i n g s ,  any s i m i l a r  t a r i f f  

f i l i n g s  back o r  keep them f rom t a k i n g  e f f e c t  

whi 1 e c e r t a i  n i ssues a r e  considered? 

MR. TURNER: Commissioner Baez, I would 

suggest t h a t  i f  t h e r e  i s ,  i t  would have t o  be 

based on an i n i t i a l  pr ima f a c i e  showing t h a t  

t h e r e  i s  something wrong w i t h  t h a t  t a r i f f .  I t ' s  

e i t h e r  t h e  Kansas Commission -- I t h i n k  i t  was 

t h e  Kansas Commission, and I can c l a r i f y  i n  j u s t  

moment which one i t  was, b u t  a s i m i l a r  i s s u e  was 

r a i s e d  i n  which t h e  s t a f f  o f  t h e  s t a t e  

commi s s i  on sa i  d ,  "we've g o t  some genera l  

problems w i t h  win-back t a r i f f s  t h a t  we want t o  

l o o k  i n t o , "  and they  opened a gener i c  

proceeding. And when a subsequent t a r i f f  was 
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f i l e d ,  t h e  s t a f f  recommendation was, "suspend 

i t .  I t  touches on t h e  s u b j e c t  o f  win-back. 

we've g o t  t h i s  proceeding over  here.  Y o u ' l l  

j u s t  suspend i t ."  And t h e  Commission on 

r e c o n s i d e r a t i o n  reversed and s a i d ,  "How i n  t h e  

w o r l d  can we suspend a t a r i f f  when we d o n ' t  even 

-- haven ' t  even looked a t  i t  and h a v e n ' t  

determi ned whether t h e  i ssues a1 1 egedl  y 

presented about t h a t  t a r i f f  have f a c i  a1 v a l i d i t y  

o r  i s  s u f f i c i e n t l y  connected t o  what w e ' r e  

l o o k i n g  i n t o ,  j u s t  say on t h e  f r o n t  end suspend 

i t?" 

COMMISSIONER BAEZ: SO YOU're Suggest ing 

t h a t  suspension o f  a t a r i f f  as a n o t i o n  i s  

something t h a t  has t o  go on a case-by-case 

bas is?  

MR. TURNER: A b s o l u t e l y ,  yes,  s i r .  

COMMISSIONER BAEZ: Anybody e l s e ?  Any 

o t h e r  t a k e r s ?  

CHAIRMAN JABER: M r .  F e i l  . 
MR. F E I L :  Commissioner, i f  I may, I t h i n k  

you 've  a c t u a l l y  a1 ready dec ided t h i s  i s s u e  i n  

t h e  Arrow case, as Ms. Banks r e f e r r e d  t o ,  and 

what you dec ided t h e r e  was i f  a t a r i f f  had on a 

f a c i a l  showing i n d i c a t e d  t h a t  i t  was 
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a n t i  competi t i v e ,  t hen  t h e  Commi s s i o n  had t h e  

a u t h o r i t y  t o  suspend o r  cancel  t h a t  t a r i f f .  And 

i f  you t h i n k  about i t ,  t h e  reason t h a t  t h a t  

makes sense i s  t h a t  you c o u l d  have t h e  most 

a n t i  competi t i v e ,  e v i  1 t a r i f f  t h e r e  i s o u t  t h e r e ,  

and i t  you d i d n ' t  have a u t h o r i t y  t o  s t o p  i t  

b e f o r e  i t  happened, then,  you know, what good i s  

your  a u t h o r i t y  t o  p revent  c o m p e t i t i v e  harm? 

COMMISSIONER BAEZ: w e l l ,  b u t  I t h i n k  you 

touch on an i m p o r t a n t  i s s u e .  YOU have t o  s t o p  

i t  b e f o r e  i t  happens. I mean, i t  h a s n ' t  

happened. I t ' s  n o t  b e f o r e  us y e t .  

MR. F E I L :  I n  t h i s  case, i t  has been 

p rog ress i ve ,  because -- 

COMMISSIONER BAEZ: w e l l ,  i n  t h i s  case, 

somehow a l l  t h e  p e t i t i o n s  came i n  a f t e r  i t  t o o k  

e f f e c t ,  un less  I ' m  g e t t i n g  t h e  t i m e  l i n e  wrong. 

MR. F E I L :  we f i l e d  a p e t i t i o n  r e l a t i v e  t o  

t h e  i n - e f f e c t  win-back t a r i f f  now seve ra l  days 

a f t e r  i t  became e f f e c t i v e .  But  t h e n  you have t o  

ask y o u r s e l f  t h e  ques t i on ,  does i t  make a 

d i f f e r e n c e  whether o r  n o t  we have t o  w a i t  f o r  

t h e  c o m p e t i t i v e  harm t o  come i n  e f f e c t ,  o r  we 

can o n l y  s t o p  c o m p e t i t i v e  harm b e f o r e  i t  

happens? I t  s h o u l d n ' t  make a d i f f e r e n c e  one w a y  
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o r  t h e  o t h e r .  

COMMISSIONER BAEZ: w e l l ,  I may n o t  

d isagree w i t h  you. However, t h e  f a c t  s t i l l  

remains t h a t  t h a t  -- even t h i s  p rospec t i ve ,  t h i s  

pending t a r i f f ,  as you s a i d ,  i s n ' t  be fo re  us now 

f o r  us t o  be ab le  t o  suspend i t .  

S o  y o u ' r e  n o t  -- I d o n ' t  t h i n k ,  M r .  F e i l ,  

y o u ' r e  g i v i n g  me any th ing  d i f f e r e n t  t han  t h i s  

case-by-case -- you know, t h i s  case-by-case 

c o n s t r a i n t  t h a t  seems t o  be suggested. ~ ' m  n o t  

sure  I agree w i t h  i t ,  b u t  -- 

MR. F E I L :  W e l l ,  t h e  p e t i t i o n  d i d  re fe rence  

win-back t a r i f f s ,  n o t  -- 

COMMISSIONER BAEZ: I n  genera l .  

MR. FEIL: I n  genera l ,  yes,  s i r .  

CHAIRMAN JABER: M r .  McGl o t h l  i n.  

MR. McGLOTHLIN: I would j u s t  l i k e  t o  o f f e r  

a couple o f  comments. one i s  t h i s .  L i s t e n i n g  

t o  M r .  Turner ,  I ' v e  heard him r e f e r  seve ra l  

t imes t o  evidence o f  reco rd .  w e l l ,  today  i t  

seems l i k e  i f  t h e r e ' s  something he can p u t  h i s  

hands on t h a t  he l i k e s ,  i t ' s  evidence o f  

reco rd .  Something t h a t  we o f f e r  i s  anecdota l .  

But  what you have i s  a s i t u a t i o n  t h a t  t h e r e  has 

been no e v i d e n t i a r y  proceeding on t h i s  i s s u e  as 
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o f  y e t .  

I would j u s t  o f f e r  a couple o f  t h i n g s  i n  

response t o  Commissioner Baez. I agree w i t h  

M r .  F e i l  t h a t  t h e  Commission g o t  i t  r i g h t  i n  t h e  

Arrow case, and t h a t  i s  one r e g u l a t o r y  t o o l  you 

have a t  your  d i s p o s a l .  I t h i n k  i n  t h e  absence 

o f  a gener i c  r u l e ,  what you have i s  a 

case-by-case approach, b u t  you do have t h e  

a b i l i t y  and t h e  a u t h o r i t y  under case law  t o  

engage i n  i n c i p i e n t  po l i cymak ing  on a 

case-by-case b a s i s  u n t i l  you reach a p o i n t  where 

you have i n  p lace  a gener i c  r u l e  t h a t  governs 

t h e  broad spectrum o f  t h i n g s .  SO I t h i n k  you 

have severa l  t h i n g s  i n  your  a rsena l ,  and I t h i n k  

one premise should be t h a t  y o u ' r e  n o t  l i m i t e d  t o  

t o o l s  t h a t  a re  by d e f i n i t i o n  t o o  i n e f f e c t i v e  and 

t o o  l a t e  t o  serve your  purpose. 

CHAIRMAN JABER: MS.  ch r i s tensen ,  YOU had a 

response t o  Commissioner Baez's ques t i on?  

MS.  CHRISTENSEN: I b e l i e v e  so. I wanted 

t o  c l a r i f y  one t h i n g ,  which i s ,  t h e r e  has been a 

new f i l i n g ,  a June 1 1 t h  f i l i n g  which w i l l  go 

i n t o  e f f e c t  nex t  week, which i s  b a s i c a l l y  an 

ex tens ion  o f  t h i s  win-back program, t h e  Key 

Customer win-back program. 
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And a l s o ,  I t h i n k ,  i f  I ' m  unders tand ing  

your ques t i on  c o r r e c t l y ,  Commissioner Baez, i s  

t h e  ques t i on  n o t  do we have t o  do t h i s  on a 

case-by-case bas i s  as t h e  t a r i f f s  come i n ,  o r  

can we determine a s p e c i f i c  t y p e  o f  t a r i f f ,  

i . e . ,  t h e  Key customer win-back t y p e  o f  t a r i f f ,  

i s  a n t i c o m p e t i t i v e  on a p r ima f a c i e  showing and 

prevent  any s i m i l a r  t ype  o f  t a r i f f s  f rom be ing  

f i l e d  i n  t h e  f u t u r e ?  

COMMISSIONER BAEZ: w e l l ,  f o r  t h e  -- 

MS.  CHRISTENSEN: For t h e  d u r a t i o n  o f  t h e  

proceeding u n t i l  t h e r e ' s  an a c t u a l  -- 

COMMISSIONER BAEZ: For t h e  d u r a t i o n  o f  

t h e  proceeding and pendi ng whatever 

d e t e r m i n a t i o n  i s  -- 

MS.  CHRISTENSEN: -- determi  n a t i o n .  I 

would argue t h a t  under your  a u t h o r i t y  under 

364.01, (d) and (9) , t h a t  you would have t h e  

power t o  suspend any s i m i l a r  t ypes  o f  t a r i f f s  if 

you f i n d  t h a t  t h i s  t ype  o f  t a r i f f  f i l i n g  i s  

p r ima f a c i a l l y  a n t i c o m p e t i t i v e ,  and t h a t  way 

m i t i g a t e  some i r r e p a r a b l e  harms i f  i t ' s  

perce ived by t h e  ALECS t h a t  these con t inue  t o  go 

on w h i l e  y o u ' r e  t r y i n g  t o  make t h a t  f i n a l  

de te rm ina t ion .  And i f  you make a d e t e r m i n a t i o n  

ACCURATE STENOTYPE REPORTERS, I N C .  



4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

1 4  

1 5  

16 

1 7  

1 8  

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

116 

t h a t  t h e r e ' s  i r r e p a r a b l e  harm and t h a t  these 

pr ima f a c i  a1 1 y a re  a n t i  competi ti ve , I woul d 

argue t h a t ,  yes,  you cou ld  n o t  o n l y  suspend any 

t a r i f f s  t h a t  a re  i n  e f f e c t ,  b u t  any f u t u r e  

t a r i f f s  t h a t  may be f i l e d  d u r i n g  t h a t  p e r i o d  of 

t i m e .  

CHAIRMAN JABER: Lega l ,  w i t h  respec t  t o  t h e  

June l l t h  t a r i f f ,  what does t h a t  c l a r i f i c a t i o n  

mean t h a t  t h e r e  i s  a June l l t h  t a r i f f  t h a t  

Be l lSou th  has f i l e d ?  Does t h a t  mean t h a t  

t h e r e ' s  no harm t o  B e l l s o u t h  i f  we conduct a 

hea r ing  proceeding because t h e  June l l t h  t a r i f f  

w i l l  be i n  e f f e c t ?  c l a r i f y  t h a t  f o r  me. 

MS.  CHRISTENSEN: w e l l ,  I know s t a f f  has 

some concerns about t h e  June 1 1 t h  f i l i n g  t h a t  

has been f i l e d ,  and we a r e  l o o k i n g  a t  b r i n g i n g  

t h a t  t o  t h e  Commissioners' a t t e n t i o n .  The w a y  

t h e  i s s u e  was worded on I s s u e  3 ,  t h e r e  was a gap 

t h a t  was k i n d  o f  l e f t  open between t h e  c u r r e n t  

t a r i f f  f i l i n g ,  and shou ld  t h e  Commission v o t e  t o  

approve s t a f f  on I s s u e  3 ,  t h i s  June 1 1 t h  f i l i n g  

would n o t  have been captured  by t h a t  language. 

I t  w o u l d n ' t  have been prevented,  because i t  

would have a1 ready been f i l e d .  

SO I suppose a t  t h e  Commissioners' 
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d i s c r e t i o n ,  t h e y  cou ld  go ahead a t  t h i s  t i m e  and 

v o t e  t o  suspend t h a t  i f  t h e y  determined t h a t  i t  

was a n t i c o m p e t i t i v e ,  o r  t h a t  cou ld  be addressed 

i n  a subsequent recommendation brought  by 

s t a f f .  

CHAIRMAN JABER: Commissioners, do you have 

quest ions? 

COMMISSIONER BRADLEY: I have a ques t i on .  

CHAIRMAN JABER: Were YOU done, 

Commi s s i  oner Deason? 

Commi s s i o n e r  Brad ley .  

COMMISSIONER BRADLEY: O f  General 

Counsel. Haro ld ,  I understand -- M r .  McLean, I 

understand v e r y  c l e a r l y  what ou r  s t a t u t o r y  

a u t h o r i t y  i s  as i t  r e l a t e s  t o  t h i s  Commission 

i t s e l f  f o l l o w i n g  f e d e r a l  l a w .  w h a t ' s  t h e  

governance -- I mean, what a r e  t h e  parameters as 

i t  r e l a t e s  t o  o u r  a b i l i t y  t o  govern o r  t o  make 

dec i s ions  as i t  r e l a t e s  t o  FCC r u l e s ?  

MR. McLEAN: We're compelled t o  f o l l o w  

those r u l e s ,  i f  I understand your  q u e s t i o n  

c o r r e c t l y .  

COMMISSIONER BRADLEY: w e ' r e  compel led t o  

f o l l o w  t h e  r u l e s  t o  what e x t e n t ?  TO t h e  l e t t e r ,  

o r  do we have some a b i l i t y  t o  i n t e r p r e t  f o r  
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ourse lves  a l s o  on a case-by-case, s t a t e - b y - s t a t e  

bas is?  

MR. McLEAN: I f  I understand your  ques t i on ,  

yes,  s i r .  But our  a u t h o r i t y  f l o w s  f rom t h e  

F1 o r i  da Legi  s l  a t u r e ,  n o t  f rom t h e  Federal  

Government. But  we have t o  implement t h e  Laws 

o f  F l o r i d a  such t h a t  t h e y ' r e  n o t  i n c o n s i s t e n t  

w i t h  f e d e r a l  laws and f e d e r a l  r u l e s  which 

i mpl ement those 1 aws . 
COMMISSIONER BRADLEY: okay. 

CHAIRMAN JABER: Commissioners, I d o n ' t  

know i f  you have any more ques t i ons  o r  n o t ,  b u t  

l e t  me t r y  t o  p u t  t h i s  i n  p e r s p e c t i v e  f o r  us and 

see i f  we can g e t  a vo te  o u t  of t h i s .  

These a re  v e r y  impor tan t  i ssues ,  because 

they  do a f f e c t  one way o r  t h e  o t h e r  t h e  

compe t i t i ve  arena t h a t  we have i n  

te lecommunicat ions i n  F l o r i d a .  I t h i n k  -- and, 

Commissioner B rad ley ,  you know t h i s  b e t t e r  t han  

I do. The F l o r i d a  L e g i s l a t u r e  spoke t o  t h i s  

very i s s u e  i n  1995 when they  charged us w i t h  t h e  

mandate t o  promote a te lecommunicat ions l o c a l  

market i n  t h e  s t a t e  o f  F l o r i d a .  

And I l o o k  a t  364.01(4)(b) and j u s t  go down 

t h e  l i s t ,  encourage compe t i t i on  th rough  f l e x i b l e  
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r e g u l a t o r y  t rea tmen t  among p r o v i d e r s  o f  

te lecommunicat ions s e r v i c e s  i n o r d e r  t o  ensure 

t h e  a v a i l a b i l i t y  o f  t h e  w i d e s t  p o s s i b l e  range o f  

consumer cho ice  i n  t h e  p r o v i s i o n  o f  a l l  te lecom 

s e r v i  ces ; (c) p r o t e c t  t h e  pub1 i c h e a l t h ,  s a f e t y ,  

and w e l f a r e  by ensu r ing  t h a t  monopoly s e r v i c e s  

p rov ided  by t e l c o  companies c o n t i n u e  t o  be 

s u b j e c t  t o  e f f e c t i v e  p r i c e ,  r a t e ,  and s e r v i c e  

r e g u l a t i o n ;  and (d) promote c o m p e t i t i o n  by 

encouraging new e n t r a n t s  i n t o  t h e  

t e l  ecommuni c a t i o n s  market and by a1 1 owi ng a 

t r a n s i t i o n a l  p e r i o d  i n  which new e n t r a n t s  a r e  

s u b j e c t  t o  l e s s e r  r e g u l a t i o n .  

I d i d n ' t  w r i t e  t h e  l a w .  I d i d n ' t  w r i t e  t h e  

s t a t e  l a w .  I d i d n ' t  w r i t e  t h e  f e d e r a l  l a w .  Bu t  

I have t o  t e l l  you, I l o o k  a t  those  s t a t u t e s  i n  

r e l a t i o n  t o  does t h e  t a r i f f ,  t h e  promot iona l  

t a r i f f  c r e a t e  an environment t h a t  d o e s n ' t  l e t  

c o m p e t i t i o n  occur  i n  t h e  l o c a l  market .  T h a t ' s  

t h e  t e s t  I ' v e  used f o r  m y s e l f ,  i s  t h a t  t a r i f f  

p r o h i b i t i n g  t h e  ALECs t o  compete adequate ly  i n  

t h e  l o c a l  market.  

I have t o  t e l l  you, Commissioners, based on 

t o d a y ' s  d i scuss ion ,  I ' m  n o t  conv inced t h a t ' s  t h e  

case. I a m  n o t  convinced today  t h a t  B e l l S o u t h ' s  

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

I5 

1 4  

1 5  

16 

1 7  

1 8  

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

120 

t a r i f f  r e s u l t s  i n  behavior  t h a t  does n o t  a l l o w  

t h e  l o c a l  e n t r a n t s  t o  compete. But  I have t o  

a l s o  t e l l  you t h a t  I l o o k  fo rward  t o  t h e  hear ing  

i n  t h i s  case, because I t h i n k  t h a t ,  depending on 

t h e  evidence i n  t h e  record ,  M r .  ~ u r n e r  -- and I 

would agree w i t h  M r .  McGlo th l i n .  T h a t ' s  n o t  

what we have today.  But depending on t h e  

evidence i n  t h e  record ,  1'11 l o o k  fo rward  t o  

f u l l y  understanding whether t h e r e  i s  some 

behavior  t h a t  r e s u l t s  i n  a l a c k  o f  c o m p e t i t i v e  

e n t r y .  

Commi ss ione rs ,  we can go fo rward  w i t h  

ques t ions ,  o r  we can take  a mot ion.  

COMMISSIONER BAEZ: w e l l ,  Madam c h a i r ,  I 

t o o  would l o o k  fo rward  t o  a hea r ing .  But  m y  

ques t i on  s t i l l  remains. I mean, ~ ' m  sens ing  

t h a t  our  process, our  n o t i c i n g  requ i  rements and 

so on have c rea ted  a gap so t h a t  we ' re  -- I need 

t h e  answer t o  be c l e a r e d  up, o r  I need t o  g e t  a 

c l e a r  answer anyway, i f  we can i n  f a c t  h o l d  o f f  

on these t a r i f f  f i l i n g s ,  and how do we go about 

t h a t ?  YOU know, I d o n ' t  know t h a t  I s s u e  3 ' s  

recommendation ge ts  us t h e r e ,  because I do have 

concerns over  p r o s p e c t i v e l y  f o r e c l o s i n g ,  you 

know, a process t h a t  i s  a v a i l a b l e  o r  t h a t  shou ld  

~~~~~ 
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be ava i  1 ab1 e under our  r u l  es . 
I have t r o u b l e  n o t  hav ing  a t a r i f f  be fo re  

me t o  say, "okay. we suspend i t .  T h i s  i s  what 

w e ' r e  go ing  t o  be l o o k i n g  a t . "  And I ' m  n o t  sure 

t h a t  w e ' r e  on c l e a r  l e g a l  f o o t i n g  as t o  whether 

we can do i t  through t h e  v e h i c l e  o f  a gener i c  

proceeding, because I t h i n k ,  and I'll t e l l  you 

hones t l y ,  I can go e i t h e r  w a y  on t h i s .  I would 

j u s t  as soon e n t e r t a i n  a gener i c  proceeding 

under our  own mot ion and s e t  o u t  t h e  i ssues ,  

many o f  which we've heard today ,  t h e  i ssues  t h a t  

we would want t o  be cons ide r ing ,  o r  w a i t  on a 

p r o t e s t .  

I ' m  j u s t  n o t  c o n f i d e n t  t h a t  a p r o t e s t  under 

t h i s  p a r t i c u l a r  docket i s  go ing  t o  a f f o r d  us t h e  

o p p o r t u n i t y  t o  r e a l l y  do t h e  r i g h t  t h i n g  and 

say, w e l l ,  i f  we have a concern w i t h  these  t ypes  

o f  programs and we want t o  l o o k  a t  them and 

r e a l l y  make a -- you know, dec ide  whether 

t h e y ' r e  good o r  bad o r  whatever,  t h a t  t h i s  

p a r t i  c u l  a r  o p p o r t u n i t y  w i  11 1 e t  us say,  "Th i  s 

s tops  here u n t i l  w e ' v e  been a b l e  t o  make ou r  

determi  na t i ons  . 
CHAIRMAN J A B E R :  Yes. I S  you r  ques t i on  -- 

because I t h i n k  l e g a l  has taken  a s t a b  a t  i t ,  so 
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l e t ' s  t r y  t o  be more s p e c i f i c ,  and maybe we can 

g e t  a speci  f i  c answer. 

I heard two ques t i ons .  DO we have t h e  

c l e a r  a u t h o r i t y  t o  suspend a t a r i f f ,  t h a t ' s  t h e  

f i  r s t  ques t ion .  The second q u e s t i o n  i s ,  how do 

we go about -- 

COMMISSIONER BAEZ: I a m  l e s s  -- Madam 

chairman, I am l e s s  concerned w i t h  ou r  a u t h o r i t y  

t o  suspend a t a r i f f  under t h e  a p p r o p r i a t e  

c i rcumstances and pursuant  t o  t h e  a p p r o p r i a t e  

process as I am -- m y  concern here  is, i f  we've 

i d e n t i f i e d  p o l i c y  concerns t h a t  we want t o  

cons ide r ,  i f  we've i d e n t i f i e d  aspects  o f  these 

t ypes  o f  programs t h a t  we w a n t  t o  l o o k  i n t o  

f u r t h e r ,  how do we -- i n  t h e  c o n t e x t  o f  what we 

have b e f o r e  us today,  how do we say, " L e t ' s  

everybody t a k e  a s t e p  back, because we a r e  g o i n g  

t o  l o o k  a t  these on a g e n e r i c  b a s i s , "  o r  "We a r e  

go ing  t o  l o o k  a t  these i s s u e s ,  g e n e r a l l y  

speaking, i f  we have t h e  a u t h o r i t y  t o  do t h a t . "  

CHAIRMAN JABER: whether we c a l l  i t  

suspension o r  somethi ng e l  se. 

COMMISSIONER BAEZ: P r e c i s e l y .  I mean, I ' m  

c e r t a i n l y  n o t  m a r r i e d  t o  -- I t h i n k  suspension 

i s  a d i f f e r e n t  process.  
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CHAIRMAN JABER: M r .  McLean, 

Ms. ch r i s tensen ,  Ms. Banks. 

MR. McLEAN: w e l l ,  I l i k e  

Ms. Chr i s tensen 's  a n a l y s i s .  The p o i n t  i s ,  you 

know, you want these win-back programs be fo re  

you e i t h e r  i n  a gener i c  sense o r  i n  t h i s  

p a r t i c u l a r  docket .  You've g o t  t o  deal  w i t h  

e n t i t i e s  f i l i n g  these same t a r i f f s  i n  t h e  

meantime. what a re  you go ing  t o  do w i t h  those? 

How can you avo id  p re judg ing  them? 

And my n o t i o n  i s  t h a t  you ought  t o  be a b l e  

t o  suspend them pending t h e  outcome o f  t h i s  

proceeding. I c a n ' t  t h i n k  o f  a more r a t i o n a l  

way t o  go about i t .  Any o t h e r  s c e n a r i o  t o  me 

has you p re judg ing  them as they  come i n .  And 

maybe t o  some e x t e n t ,  suspending them does t h a t  

t o o ,  b u t  a t  l e a s t  t h i s  g i ves  you an o p p o r t u n i t y  

t o  have a proceeding o f  some s o r t ,  y e t  t o  be 

decided, i n  which you determine and t h i n k  about 

i n  a very gener i c  sense these win-back programs. 

COMMISSIONER BAEZ: M r .  McLean, t h i s  may be 

a d i s t i n c t i o n  w i t h o u t  a d i f f e r e n c e .  The prob  em 

i s  t h a t  here we ' re  t a k i n g  -- we ' re  morphing a 

s p e c i f i c  p e t i t i o n  i n t o  what would amount t o  a 

gener i c  proceeding,  and I ' m  n o t  su re  t h a t  -- I ' m  
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n o t  sure t h a t  we can -- I d o n ' t  know i f  we can 

do t h a t  o r  n o t .  

MR. McLEAN: I ' m  n o t  sure  t h a t  i t  serves 

t h e  i n t e r e s t s  o f  a l l  t h e  p a r t i e s ,  b u t  t hen  

rulemaking i s  a r a t h e r  cumbersome t h i n g  i n  which 

t o  engage -- 

COMMISSIONER BAEZ: I would agree. I 

mean -- 

MR. McLEAN: -- down t h e  road somewhere, 

whereas, you know, w i t h  t h i s  proceeding,  a t  

1 eas t  you ' r e  deal  i ng w i t h  somethi ng f a i  r l y  soon, 

and you know -- I mean, i n  many ways, t h i s  would 

be a gener i c .  I mean, l o o k i n g  a t  t h e  f o l k s  a t  

t h e  t a b l e ,  i t ' s  go ing  t o  be a f a i r l y  gener i c  

proceeding t o o .  But whether you can make 

genera l  po l  i cy statements f rom t h a t  p a r t i  c u l  a r  

proceeding i s  a ma t te r  t h a t  Be11 addressed and 

i s  m y  concern t o o .  I t ' s  a d i f f i c u l t  ques t i on .  

T ime i s  o f  t h e  essence, I t h i n k .  I f  what 

t h e  ALEC community says i s  t r u e ,  t hen  you need 

t o  s top  t h e  b leed ing .  I f  what t h e y  say i s  n o t  

t r u e ,  then you need t o  p e r m i t  these k i n d s  o f  

f i l i n g s .  SO I t h i n k  t i m e  i s  o f  t h e  essence, and 

t h e  PAA process i s  p robab ly  t h e  q u i c k e s t  way t o  

a r e s o l  u t i  on. 
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CHAIRMAN JABER: Commissioner Baez, a t  t h e  

ve ry  l e a s t ,  regard less  o f  t h e  outcome o f  I s s u e  

3 ,  a t  t h e  ve ry  l e a s t ,  we should exped i te  t h e  

proceeding, and c e r t a i n l y  w e ' l l  t r y  t o  make t h a t  

happen. 

COMMISSIONER BAEZ: Does t h a t  r e q u i r e  US to 

make a d e c i s i o n  on I ssues  1 and 2 ,  I guess i s  

r e a l l y  t h e  -- t h a t  would be m y  ques t i on .  And I 

d o n ' t  want t o  p u t  words i n  anyone's mouth here .  

I f  you' r e  t a l k i n g ,  Madam cha i  rman, about 

expedi ti ng t h e  proceedi  ng by recogni  z i  ng t h a t  on 

our  own we need t o  have a proceeding o r  j u s t  

w a i t i n g  on -- l e t  t h e  PAA process t a k e  i t s  

e f f e c t .  

MR. McLEAN: Madam cha i  rman, I d i d n ' t  mean 

t o  i m p l y  t h a t  you cou ld  n o t  go on your  own. You 

d o n ' t  have t o  w a i t  on t h e  PAA t h i n g .  You can 

vo te  today t o  go t o  hea r ing  i f  you choose t o .  

CHAIRMAN JABER: R i g h t .  C0r"SSiOner 

Baez, when I made t h a t  s ta tement ,  i t ' s  i n  

a n t i c i p a t i o n  o f  a p r o t e s t  t o  a PAA. But  

honest1 y ,  t h a t  ' s n o t  t o  p r e c l  ude t h e  a1 t e r n a t i v e  

o f  s e t t i n g  t h i s  d i r e c t l y  f o r  a hea r ing .  That  

j u s t  -- t h a t  d i d n ' t  t o  occur  me. 

COMMISSIONER BAEZ: NO, and I ' m  n o t  -- YOU 
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know, again,  I can -- t h e  w i l l  o f  t h e  

Commission. E i t h e r  w a y  works f o r  me. I f  i t  

ge ts  t h e  i ssues  ou t ,  I d o n ' t  have a problem, 

whichever w a y  i s  f a s t e s t .  

CHAIRMAN JABER: Commissioners, any 

feedback? 

COMMISSIONER DEASON: I ' m  w i l l i n g  t o  make a 

mot ion,  and w e ' l l  j u s t  see what happens. 

CHAIRMAN JABER: L e t ' s  do i t .  

COMMISSIONER DEASON: I move s t a f f  on IsSue 

1. O r  I can make a mot ion on a l l  t h r e e  i ssues .  

COMMISSIONER BRADLEY: 1'11 second t h a t .  

CHAIRMAN JABER: L e t ' s  hear your  mot ion  On 

a l l  t h r e e ,  and maybe we can do i t  a l l  t o g e t h e r .  

COMMISSIONER DEASON: okay. I would move 

s t a f f  on I s s u e  1; I would move s t a f f  on I s s u e  2 ,  

w i t h  t h e  excep t ion  o f  t h e  i m p o s i t i o n  o f  t h e  

30-day mora to r i  um p e r i o d  f o r  t h e  i n i  t i a t i  on o f  

win-back a c t i v i t i e s ;  and I would move s t a f f  on 

I ssue  3 ,  w i t h  t h e  excep t ion  t h a t  we do n o t  

i n c l u d e  a p r o v i s i o n  which would p r o h i b i t  

B e l l s o u t h  f rom f i l i n g  a l i k e  t a r i f f  w h i l e  t h i s  

ma t te r  i s  go ing  t o  hea r ing .  

CHAIRMAN JABER: And on I s s u e  2 ,  you r  

removal o f  t h e  3 0  days i s  a l s o  acceptance o f  t h e  
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v o l u n t a r y  10-day pe r iod ,  Commissioner Deason? 

COMMISSIONER DEASON: Yes, i t  would be 

acceptance o f  t h a t .  

And l e t  me say t h a t  t h e  30-day morator ium I 

have a number o f  problems w i t h .  F i  r s t  o f  a l l ,  

i t  appears i t ' s  asymmetr ica l .  I ' m  n o t  so sure 

i t ' s  app rop r ia te  i n  a t a r i f f  f i l i n g  o f  t h i s  

na tu re .  

And t h e  double b i l l i n g  problem, I ' m  n o t  so 

sure how pe rvas i ve  t h a t  problem i s .  I t ' s  very 

l i m i t e d  c i rcumstances, i t  appears, and i t  seems 

l i k e  t h e  double b i l l i n g  can be b e t t e r  addressed 

i n  a d i f f e r e n t  venue. I t  seems t o  me t h a t  i t ' s  

more a ques t i on  o f  accura te  and t i m e l y  b i l l i n g ,  

e i t h e r  i n  an i n t e r c o n n e c t i o n  agreement o r  i n  

performance standards,  n o t  n e c e s s a r i l y  i n  a 

t a r i f f  f i l i n g .  

COMMISSIONER BRADLEY: And, Madam c h a i r ,  I 

would l i k e  t o  o f f e r  a second t o  Commissioner 

Deason ' s mot i  on. 

CHAIRMAN JABER: okay. The mot ion  i s  t o  

move s t a f f  on I ssue  1, t o  move s t a f f  on I s s u e  2 

w i t h  t h e  excep t ion  o f  t h e  30-day w a i t - o u t  p e r i o d  

and acknowl edge Bel 1 South ' s v o l  u n t a r y  10-day 

w a i t i n g  p e r i o d ,  and on I s s u e  3 i t ' s  move s t a f f  
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w i t h  t h e  modi f i  c a t i o n  r e g a r d i  ng n o t  p r e c l  u d i  ng 

Be l lSou th  f rom f i l i n g  a t a r i f f  i n  t h e  i n t e r i m .  

There has been a second, a mot ion  and a second. 

A l l  those i n  f a v o r  say aye. 

(Simultaneous a f f i  rma t i ve  responses.) 

CHAIRMAN JABER: opposed, nay. 

(NO response. ) 

CHAIRMAN JABER: Okay. That  addresses 

I t e m  11. 

(Concl u s i  on o f  cons i  d e r a t i o n  o f  I t e m  11. ) 

~~ 
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C E R T I F I C A T E  O F  REPORTER 

S T A T E  OF F L O R I D A )  

COUNTY O F  LEON ) 

I, MARY A L L E N  N E E L ,  do hereby c e r t i f y  t h a t  t h e  

fo rego ing  proceedings were taken b e f o r e  me a t  t h e  t i m e  

and p lace  t h e r e i n  des ignated;  t h a t  m y  shor thand no tes  

were t h e r e a f t e r  t r a n s c r i b e d  under my s u p e r v i s i o n ;  and 

t h a t  t h e  fo rego ing  pages numbered 1 through 128 a r e  a 

t r u e  and c o r r e c t  t r a n s c r i p t i o n  o f  m y  s tenograph ic  

no tes .  

I FURTHER C E R T I F Y  t h a t  I am n o t  a r e l a t i v e ,  

employee, a t t o r n e y  o r  counsel o f  any of t h e  p a r t i e s ,  

o r  r e l a t i v e  o r  employee o f  such a t t o r n e y  o r  counse l ,  

o r  f i n a n c i a l l y  i n t e r e s t e d  i n  t h e  a c t i o n .  

DATED T H I S  26 th  day o f  June, 2002. 

MARY A ~ L ) E N  NEEL, RPR 
100 sayem c o u r t  
Ta l lahassee,  F l o r i d a  32301 
(850) 878-2221 
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