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STATE OF FLORIDA 

COMMISSIONERS: 


LILA A. JABER, CHAIRMAN DIVISION OF THE COMMISSION CLERK & 

ADMINISTRATIVE SERVICES 

BLANCA S. BAYO 
J. TERRY DEASON 

BRAULIO L. BAEZ 
DIRECTORMICHAEL A. PALECKl 
(850) 4 I 3-6770 (CLERK)RUDOLPH "RUDY" BRADLEY 
(850) 413-6330 (ADMIN) 

May 6,2002 

Elizabeth C. Daley, Attorney 
Steel Hector & Davis LLP 
215 South Monroe, Suite 601 
Tallahassee, Florida 32301-1804 

Docket No. 020397 -EQ 

Dear Ms. Daley: 

This will acknowledge receipt of a petition for declaratory statement by Florida Power 
& Light Company that FPL may pay a Qualified Facility (QF), for purchase of renewable 
energy, an amount representing FPL's full avoided cost plus a premium borne by 
customers voluntarily participating in FPL's Green Energy Project, which was filed in this 
office on May 3, 2002, and assigned the above-referenced docket number. Appropriate 
staff members will be advised. 

Mediation may be available to resolve any dispute in this docket. If mediation is 
conducted, it does not affect a substantially interested person's right to an administrative 
hearing. For more information, contact the Office of General Counsel at (850) 413-6248 
or FAX (850) 413-7180. 

Division of the Commission Clerk and Administrative Services 
Florida Public Service Commission 
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State of Florida 

DATE: July 8,2002 
TO: 
FROM: 
RE: 

Blanca S. Rayci, Director of Commission Clerk and 
Christiana T.=wffice of the General Counsel 

istrative Services 

I .  D o c k h O 2 0 3 9 7 - E h  - Florida Power & Lights’s Petition for a Declaratory Statement 

correspondence side of the above docket is a letter from Montenay 
Power COT. that was faxed to Chairman Jaber and other Commissioners on July 3,2002. 
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Re: FPL’s Petition for Declaratory 
Statement Regarding Funding 
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PSC Docket No. 020397-E1 
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July 3,2002 

Lila A. Jaber, Chairman 
Florida Public Service Commission 
2540 Shumard Oak Roulevard 
Tallahassee, Florida 32399-0850 

Re: FPL’s Petition for Declaratory Statement Regarding Funding Mechanism for Green 
Energy, PSC Docket No. 020397-E1 

Dear Chairman Jaber: 

I write to convey the comments of Montenay Power Corp. (“Montenay”) regarding the petition 
for declaratory statement submitted by Florida Power & Light Company (“FPL”) regarding a 
potential funding mechanism for the purchase and sale of renewable energy, notice of which was 
published in the May 24, 2002 issue of the Florida Administrative Weekly. In summary, 
Montenay agrees that the Commission should issue the specific declaratory statement requested 
by FPL, k, that FPL may pay suppliers of renewable energy rates that are greater than FPL’s 
calculated “avoided cost” and that FPL may in turn charge customers who elect to participate in 
FPL’s Green Energy Project rates that include those payments. However, Montenay would urge 
the Commission to address only the question presented and not to give any declaration as to the 
issue whether FPL, or any other utility, may & pay higher rates for renewable or green energy 
when those higher purchase rates are borne by customers who voluntarily participate in FPL’s, or 
another utility’s, Green Energy Project. Moreover, in order to appropriately circumscribe the 
scope of the declaratory statement, Montenay would urge that the Commission expressly adopt 
the definitions of “renewable energy” and “green energy” enacted by the Florida Legislature in 
Chapter 2002-276, Laws of Florida. 

Montenay operates two waste-to-energy facilities in Florida, the Dade County Resources 
Recovery Facility and the Bay County Resource Recovery Facility, which produce “renewable 
energy” and “green energy” as that term has been defined by the Florida Legislature in Chapter 
2002-276, Laws of Florida. Both of these facilities are “solid waste facilities” within the 
meaning of Section 377.709, Florida Statutes. While most of the output from these two facilities, 
is sold to Florida Power Corporation (“FPC”) pursuant to Commission-approved long-term 
negotiated contracts, under the Dade County-FPC contract, the output of the Dade County 
Resources Recovery Facility may be sold to other utilities under specified conditions. As a 
producer and supplier of “renewable energy” and “green energy,” Montenay is vitally interested 
in the Commission’s policy pronouncements regarding renewable energy and green energy, 
including funding mechanisms that may be used to support renewable and green energy 
programs and projects in Florida. Montenay also furnishes biomass fuel to the Okeelanta and 

6990 n.w. 97th avenue - miarni - fl 33178 - Tel.: 305 593 7000 - Fax: 305 593 7114 



. 
h 

L 

Lila A. Jaber, Chairman 
Florida Public Service Commission 
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Osceola electrical generating facilities, which are also producers and suppliers of renewable and 
green energy in Florida. 

As stated above, Montenay agrees with FPL’s analysis of the question that is actually before the 
Commission, i.e., that FPL may pay green energy suppliers rates that are greater than FPL’s 
avoided cost as calculated pursuant to the Commission’s cogeneration rules, and that FPL may in 
turn recover those payments from customers who participate in FPL’s Green Energy Project. 
However, Montenay believes that there is no need for the Commission to address other scenarios 
in its declaratory statement and would, accordingly, urge the Commission to limit its declaration 
to that necessary to address the issue presented. Specifically, Montenay would urge the 
Commission not to address, either directly or indirectly, FPL’s assertion that FPL may only make 
sukh above-avoided-cost payments where those payments are recovered from customers who 
voluntarily participate in FPL’s Green Energy Project. First, it is a well-established principle of 
Florida and federal law that courts and other tribunals should only address questions actually 
presented. Accordingly, no statement is needed or appropriate with respect to other payment- 
and-recovery scenarios. 

Second, although the issue need not and should not be decided here, Montenay believes that 
there are strong legal arguments to support a utility’s request for Commission authority to 
recover payments for renewable or green energy above its avoided cost from its general body of 
ratepayers, rather than exclusively from voluntary program participants. In short, the legal 
au’thority for such Commission approval would rest in the Legislature’s mandate that “the use of 
. . . renewable energy sources . . . be encouraged.” Fla. Stat. 3 366.81 (2001). No provision of 
either the Public Utility Regulatory Policies Act of 1978 or of Section 366.05 1, Florida Statutes, 
prohibits a utility regulatory authority from permitting a utility from paying rates above avoided 
cost for renewable or green energy; the applicable federal and state laws and regulations simply 
limit the authority of utility commissions to require a utility to pay more than avoided cost for 
mandatory purchases from qualifjing facilities. 

Finally, in order to appropriately specify the scope of the declaratory statement, Montenay would 
urge the Commission to specifically adopt the definitions of “renewable energy” and “green 
energy” enacted by the Florida Legislature in Chapter 2002-276, Florida Statutes. This act 
defines “green energy” as “renewable energy,” and “renewable energy” as “electricity generated 
from any method or process that uses one or more of the following sources of energy, but not 
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limited to: biomass; municipal solid waste; . . . .” (This act also defines “biomass” as including 
municipal solid waste, urban wood waste, liquid waste treatment operations, and landfill gas.) 

Thank you very much for considering Montenay’s comments on the important issue of 
encouraging the development and utilization of renewable, green energy in Florida. Montenay 
representatives will be present at the Commission’s agenda conference discussion of FPL’s 
requested declaratory statement, and Montenay respecthlly asks that the Commission allow our 
representatives to participate in the discussion. If you or your Staff have any questions in the 
meantime, please call me at (305) 593-7000 or our attorney, Schef Wright, at (850) 681-03 11. 

cc: 

Ms. Judy Harlow, Division of Economic Regulation 
Mr. James Dean, Division of External Affairs 
MS. Marlene Stern, Esquire, Office of the General Counsel 
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State of Florida 

DATE: July 12,2002 
TO: 
FROM: Christi 
RE: Docket 

Blanca S. Bay6, Director of Commission Clerk and Administrative Services 
f the General Counsel &'(% 
ida Power & Lights's Petition for a Declaratory Statement 

Attached for filing on the correspondence side of the above docket are letters from Miami- 
Dade Solid Waste Management and Covanta Energy, Inc., that were sent to Chairman Jaber and 

'+w' 

other Commissioners recently. 
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S O L I D  W A S T E  
M A N A G E M E N T  - 

July 5, 2002 

RECEIVED 

Florida Public Service commission 
CHAIRMAN JABER 

Lila A. Jaber, Chairman 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Re: FPL’s Petition for Declaratory Statement Regarding Funding Mechanism for Green Energy, PSC 
Docket No. 020397-E1 

Dear Chairman Jaber: 

As Director of the Miami-Dade County Department of Solid Waste Management, I am writing to 
provide input to the Commission regarding the petition for declaratory statement submitted by Florida 
Power & Light Company (“FPL”) regarding a potential funding mechanism for the purchase and sale of 
renewable energy, notice of which was published in the May 24, 2002 issue of the Florida Administrative 
Weekly. In summary, this Department agrees that the Commission should issue the specific declaratory 
statement requested by FPL, &, that FPL may pay suppliers of renewable energy rates that are greater 
than FPL’s calculated “avoided cost” and that FPL may in turn charge customers who elect to participate 
in FPL’s Green Energy Project rates that include those payments. We would, however, urge the 
Commission to limit its response to only the question presented and not give any declaration as to the 
issue whether FPL, or any other utility, may only pay higher rates for renewable or green energy when 
those higher purchase rates are borne by customers who voluntarily participate in FPL’s, or another 
utility’s, Green Energy Project. Moreover, in order to appropriately circumscribe the scope of the 
declaratory statement, the Department would urge that the Commission expressly adopt the definitions of 
“renewable energy” and “green energy” enacted by the Florida Legislature in Chapter 2002-276, Laws of 
Florida. 

As an owner of one of Florida’s thirteen waste-to-energy facilities in Florida, (“solid waste 
facilities” within the meaning of Section 377.709, Florida Statutes), all of which produce “renewable 
energy” and “green1 energy” (as defined by the Florida Legislature in Chapter 2002-276, Laws of Florida), 
we are vitally interested in the Commission’s policy pronouncements regarding these terms, including 
funding mechanisms that may be used to support renewable and green energy programs and projects in 
Florida. As stated above, the Department is in agreement with FPL’s analysis of the question that is 
actually before the Commission, i.e., that FPL may pay green energy suppliers rates that are greater than 
FPL’s avoided cost as calculated pursuant to the Commission’s cogeneration rules, and that FPL may in 
turn recover those payments from customers who participate in FPL’s Green Energy Project. We believe, 
however, that there is no  need for the Commission to address other scenarios in its declaratory statement 
and would, accordingly, urge the Commission to limit its declaration to that necessary to address the issue 
presented. Specifically, the Department would urge the Commission not to address, either directly or 
indirectly, FPL’s assertion that FPL may only make such above-avoided-cost payments where those 

8675 Northwest 53 Street, Suite 201, Miami, Florida 33166 305-592-1776 
“.Love Your Neighbor” 
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payments are recovered from customers who voluntarily participate in FPL’s Green Energy Project. First, 
i t  is a well-established principle of Florida and federal law that courts and other tribunals should only 
address questions actually presented. Accordingly, no statement is needed or appropriate with respect to 
other payment-and-recovery scenarios. 

Second, although the issue need not and should not be decided here, it is believed that there are 
strong legal arguments to support a utility’s request for Commission authority to recover payments for 
renewable or green energy above its avoided cost from its general body of ratepayers, rather than 
exclusively from voluntary program participants. In short, the legal authority for such Commission 
approval would rest in the Legislature’s mandate that “the use o f .  . . renewable energy sources . . . be 
encouraged.” Fla. Stat. § 366.8 1 (200 1). No provision of either the Public Utility Regulatory Policies 
Act of 1978 or of Section 366.05 1, Florida Statutes, prohibits a utility regulatory authority from 
permitting a utility from paying rates above avoided cost for renewable or green energy; the applicable 
federal and state laws and regulations simply limit the authority of utility commissions to require a utility 
to pay more than avoided cost for mandatory purchases from qualifying facilities. 

Finally, in order to appropriately specify the scope of the declaratory statement, the Commission 
is urged to specifically adopt the definitions of “renewable energy” and “green energy” enacted by the 
Florida Legislature in Chapter 2002-276, Florida Statutes. This act defines “green energy’’ as “renewable 
energy,” and “renewable energy” as ‘‘electricity generated from any method or process that uses one or 
more of the following sources of energy, but not limited to: biomass; municipal solid waste; . . . .” (This 
act also defines “biomass” as including municipal solid waste, urban wood waste, liquid waste treatment 
operations, and landfill gas.) 

Thank you very much for considering the comments of representatives of local government on 
the important issue of encouraging the development and utilization of renewable, green energy in Florida. 
We respectfully request that the Commission continue to consider the valuable input from the Florida’s 
cities and counties on this important issue. 

- 
Director 

Cc: Judy Harlow, Division of Economic Regulation 
James Dean, Division of External Affairs 
Marlene Stem, Esquire, Office of General Counsel 
James Bostic, DSWM 



Covanta Waste to Energy, Inc. 
A Covanta Energy Company 
14230 Hays Road 
Spring Hill, Florida 34610 
Telephone #: 727-856-2917 
Facsimile #: 727-8.56-0007 

July 9, 2002 

Lila A. Jaber, Chairman 
Florida Public Sewice Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

E N E R G ’T‘ 

Re: 
Docket No. 020397-El 

FPL’s Petition for Declaratory Statement Regarding Funding Mechanism for Green Energy, PSC 

Dear Chairman Jaber: 

I write to convey the comments of Covanta Energy, Inc. (“Covanta”) regarding the petition for 
declaratory statement submitted by Florida Power & Light Company (“FPLD) regarding a potential funding 
mechanism for the purchase and sale of renewable energy, notice of which was published in the May 24, 
2002 issue of the Florida Administrative Weekly. In summary, Covanta agrees that the Commission 
should issue the specific declaratory statement requested by FPL, Le., that FPL may pay suppliers of 
renewable energy rates that are greater than FPL’s calculated “avoided cost” and that FPL may in turn 
charge customers who elect to participate in FPL’s Green Energy Project rates that include those 
payments. However, Covanta would urge the Commission to address only the question presented and 
not to give any declaration as to the issue whether FPL, or any other utility, may only pay higher rates for 
renewable or green energy when those higher purchase rates are borne by customers who voluntarily 
participate in FPL’s, or another utility’s, Green Energy Project. Moreover, in order to appropriately 
circumscribe the scope of the declaratory statement, Covanta would urge that the Commission expressly 
adopt the definitions of “renewable energy” and ”green energy” enacted by the Florida Legislature in 
Chapter 2002-276, Laws of Florida. 

Covanta operates four waste-to-energy facilities in Florida, serving Hillsborough, Lake, Lee and 
Pasco Counties. All of these facilities prOdlJCe “renewable energy” and “green energy” as that term has 
been defined by the Florida Legislature in Chapter 2002-276, Laws of Florida. All of these facilities are 
“solid waste faciiities“ within the meaning ~f Section 377.709, Florida Statutes. The electrical power 
generated by the ILake and Pasco County Facilities is sold to Florida Power Corporation (“FPC”), and, the 
electrical power generated by the Hillsborough County Facility is sold to Tampa Electric Company 
(“TECO”), all pursuant to Commission-approved long-term standard offer contracts that reflect the utility’s 
avoided cost, plus pays the W E  facility for a generating capacity commitment. The electric power 
generated by the Lee County Facility is sold to Seminole Electric pursuant to a Commission-approved 
shorter term contract(lnitia1 term 5 years, with optional 3 year extensions) that reflects the utility’s avoided 
cost, plus provides incentives for the W E  facility to manage their scheduled maintenance to the 
advantage of both parties. As a producer and supplier of “renewable energy” and “green energy”, 
Covanta is vitally interested in the Commission’s policy pronouncements regarding renewable energy and 
green energy, including funding mechanisms that may be used to support renewable and green energy 
programs and projects in Florida. 

As stated above, Covanta agrees with FPL’s analysis of the question that is actually before the 
Commission, i.e., that FPL may pay green energy suppliers rates that are greater than FPL’s avoided 
cost as calculated pursuant to the Commission’s cogeneration rules, and that FPL may in turn recover 
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those payments from customers who participate in FPL’s Green Energy Project. However, Covanta 
believes that there is no need for the Commission to address other scenarios in its declaratory statement 
and would, accordingly, urge the Commission to limit its declaration to that necessary to address the 
issue presented. Specifically, Covanta would urge the Commission not to address, either directly or 
indirectly, FPL’s assertion that FPL may only make such above-avoided-cost payments where those 
payments are recovered from customers who voluntarily participate in FPL’s Green Energy Project. First, 
it is a wellestablished principle of Florida and federal law that courts and other tribunals should only 
address questions actually presented. Accordingly, no statement is needed or appropriate with respect to 
other payment-and-recovery scenarios. 

Second, although the issue need not and should not be decided here, Covanta believes that 
there are strong legal arguments to support a utility’s request for Cornmission authority to recover 
payments for renewable or green energy above its avoided cost from its general body of ratepayers, 
rather than exclusively from voluntary program participants. In short, the legal authority for such 
Commission approval would rest in the Legislature’s mandate that “the use o f .  . . renewable energy 
sources . . . be encouraged.” Fla. Stat. 9 366.81 (2001). No provision of either the Public Utility 
Regulatory Policies Act of 1978 or of Section 366.051, Florida Statutes, prohibits a utility regulatory 
authority from permitting a utility from paying rates above avoided cost for renewable or green energy; the 
applicable federal and state laws and regulations simply limit the authority of utility commissions to 
require a utility to pay more than avoided cost for mandatory purchases from qualifying facilities. 

urge the Commission to specifically adopt the definitions of ”renewable energy” and “green energy“ 
enacted by the Florida Legislature in Chapter 2002-276, Florida Statutes. This act defines “green energy” 
as “renewable energy,” and “renewable energy” as “electricity generated from any method or process that 
uses one or more of the following sources of energy, but not limited to: biomass; municipal solid waste; . . 
. .” (This act also defines “biomass” as including municipal solid waste, urban wood waste, liquid waste 
treatment operations, and landfill gas.) 

Finally, in order to appropriately specify the scope of the declaratory statement, Covanta would 

Thank you very much for considering our comments on the important issue of encouraging the 
development and utilization of renewable, green energy in Florida. Covanta representatives will be 
present at the Commission’s agenda conference discussion of FPL’s requested declaratory statement, 
and we respectfully ask that the Commission allow our representatives to participate in the discussion. If 
you or your Staff has any questions in the meantime, please call me at 727-856-2917. 

Other addressees (same street address as Chairman Jaber): 

J. Terry Deason, Commissioner 

Braulio L. Baez, Commissioner 

Rudolph Bradley, Commissioner 

Michael A. Palecki. Commissioner 

Judy Harlow 
Division of Economic Regulation 



James Dean I 
Division of External Affairs 

Marlene Stern, Esquire 
Office of the General Counsel 

cc: Paula Soos 
Frazier Blaylock 
Bruce Stone 
Scott Whitney 
Tom Smith - Hillsborough County 
Bill Gilley - Lalke County 
Lindsey Sampson - Lee County 
John Power - Pasco County 


