
SUZANNE BRO WNLESS, 
ATTORNEY AT LAW 

1975 Buford Boulevard 
Tallahassee, Florida 32308 

AD M I N I STRATI V E LAW 
GOVERNMENTAL LAW 
PUBLIC UTILITY LAW 

January 22,2003 

P. A. 
I 

VIA 

BIanca Bay0 
Clerk aiid Director of Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

TELEPHONE (850) 877-5200 
TELECOPIER (850) 878-0090 

RE: Docket No. 020413-SU 
IN RE: Initiation of show cause proceedings against Aloha Utilities, Inc. in Pasco 
County for failure to charge approved service availability charges, in violation of 
Order No.PSC-01-0326-FOF-SU and Section 367.091 ,Florida Statutes. 

Dear Ms. Bayo: 

Enclosed please find the original and fifteen (1 5 )  copies of Aloha Utilities, I n c h  Revised 
Motion to Establish Issues to be filed in the above-styled docket. This revision consists of 
correcting scrivener’s errors on pages 5 aiid 6 by replaciiig “Deceiiiber 81h” with “December 1 gth”, 
the correct date for the second issue identification meeting held in this docket. In all other 
respects the pleading is identical to that previously filed on January 16,2003. 

Thank you for your assistance in this matter. Please contact me if you have any questions 
or need any additional information regarding this filing. 

AUS __I_ 

CAF .-, 
CMP 
CQM 
CTR 
ECR -- 
GCL ,- 

OPC - 
MMS ,_d_ 

c:  3766 
cc: Rosanne Gervasi 

Joe McGlothlin 
Steve Watford 

Very truly yours, 

SuzaAde Brownless 
Attorney for Aloha Utilities, Inc. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Initiation of show cause proceedings 
against Aloha Utilities, Inc. In  Pasco County 
for failure to charge approved service 
availability charges, in violation of Order No. 
PSC-0 1 -0326-FOF-SU and Section 367.09 1 ,  
Florida Statutes. 

/ 

DOCKET NO. 0204 13-SU 

ItEVISED MOTION TO ESTABLISH ISSUES 

Pursuant to Rule 28- 106.204, Florida Adiiiinistrativc Code, Aloha Utilities, h c .  (Aloha) 

files this Motion to Establish Issues aiid in support thereof stales as foIIows: 

1. 111 Order PSC-02-1250-SC-SU (Order 02-1250), issued on September 11,2002, 

the Coiiitiiission: 1) rejected Aloha's proposed Scttlciiient Ag!.ccineiit; 2) dlowcd Aloha to 

backbill developers for servicc availability charges that sliouicl have been collected froiii May 23, 

2001 until April 16, 2002; 3) imputed as CIAC the $659,547 in service availability charges that 

Aloha sliould have collected; 4) established the eflective datc of the service availability tariff as 

April 16, 2002 ; 5) show cawed Aloha for hilute to file thc service awiiability tariff and failure 

to collect the appropriate service availability charges and 6) granted intervention to SRK 

Partnership Holdings, LLC. The imputation of CIAC, bacltbi I ling and effective date of the tariff 

were issued as Proposed Agency Action (PAA) decisions. 

2. On October 2, 2002 both Aloha and Adaiii Smith l&terprises, Inc. (Adam Smith) 

1 timely filed requests €or hearing in  this docket.. 

3. Procedural Order PSC-02-1460-PCO-SU (C~.der 02-1 460), issued in this doclcet 

on October 23, 2002, states that the "scope of this proceedizg slid1 be based upon the issues 



unless m o d i k ~  by the Coiiiiiiissioii.” [Order 02- 1460 at 1 ] Order 02- 1460 also requircs each 

party to the docket to file a preltearing statenicnt ~I i icI i  icleniifies each question offact, law or 

policy that the party considers at ~s sL :~ :  and each party’s position on  each such identifled issue. 

[Order 02-1 460 at 4-51 Disputes regarding the sub.ject matter ;:nd the exact wording of the issues 

to be litigated in tlie case are nor~iialiy resolved by the Prehexing Officer at the prehearing 

conference and placed in a preheariug order which coiitrols tlic proceeding unless a party can 

meet the criteria for adding a new iswe after its issuance. [Orcicr 02-1460 at 5-61 

Ordcr 02-1460 has sct the date for thc prcheaiiig conference in thi docket as 9 4. 

Monday, March 24, 2003 and the d2:e [or the hearing as Apri i 7 I ,  2003. [Order 02-1460 at 71 

However, in  an effort to rcach coiisensus on the nialters at issxc in this proceeding and the 

wording of the issues agreed upon, tiic Stal’f and parties licld LWO informal issue identification 

meetings on October 8, 2002 and Decciiibcl- 18, 2002. At thcse meetings parties were unable to 

reach agreemenl regarding either what matters had been protcstcd, and thereby put at issue by the 

parties, or regarding the actual wording oftlie issues that a11 agreed had been raised. 

5. The iiecessity to resolve the matters at issue in this proceeding, and the exact 

wording of those issues, now rather than waiting until  the prcliearing conference to do so is both 

practical and substantive. First, Aloha has already Med direct testimony i n  this proceeding which 

addresses the erfective date of tlic tal-XC Tiiterveiior testimony is due to be filed by Adam Smith 

on February 3, 2003 and by Conimission staK on February 17, 2003 with rebuttal filed by Aloha 

on March 3, 2003. [Order PSC-02- 1 55 1 -PCO-SU, issued on Noveiiiber 12,2002, at 31 Effort, 

time aiid money can bc saved in thc preparation 01’ this testimony if parties know ~vhether the 

effective date of the service availability tariff is, or is not, at issue. Tn short, Adain Siiiitli will not 
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present its aFgLilnent concerning this issuc and Aloha will not rebut that testimony if  the issue is 

found not to have been raised. Ruling now also reiiioves the necessity for parties to file a motion 

to strike such testimony if it is ultimately decided at the prelimring conference that the effective 

date or  the tariff is riot at issue. Second, whcthcr the effective date of the tariff is at issue affects 

the legal arguments structurcd by both Aloha and Admi Smith. A ruling on the issue relieves 

parties from having to niake alternative arguments - one if the effective date is at issue, another if 

it is not. Third, the issues raised i n  a proceeding provide the background against which all 

discovery requests are ineasured since the basic staiiclard for i1llowable discovery i 7 wlietlier it is 

relevant. [Rule 1.280(b)( l ) ,  Florida Rulcs of Civi 1 I'rocedurc] The parties have outstanding 

discovery motions currently pendi tig belorc the Commission \vhich will be impacted by a 

decision regarding the areas at issue in this docket. For thesc reasons, a decision on the issues 

now will  substalitially streamline the pretrid proccdures Orders 02-1460 and 02- I55 1 require be 

followed in this case. 

- -  

f 

ARGUMENT 

5. With regard to the issues, the iiiaiii disagreement bctweeii the parties is whether 

the effective date of the service availability tariff iiicreasiiig AIoIia's charges to $1,650 per 

equivalent residential coiiiiectioii and $12.79 per gallon for all other coiiiiectioiis was protested. 

Adaiii Smith takes thc position that neither it nor Aloha raised this issue i i i  their petitions for 

hcaring. This is incorrect. Aloha did mise tlic tarif'f's efkctivc date as an issue in its petition 

both dircctly and indirectly as discussed in iiiore detail bclow. StafT takes the position that the 

effective date of' the tariff is so iiitei*twined with the issues or  backbilling aiid imputation of CIAC 

that if either of these issues was timely raised, the dfective date of the tariff was thereby put at 

1 

9 
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its petition AIoha made the intent of its pctition clcai.: “this rcquest for hearing is being filed i n  

order to prescrvc Aloha’s right to backbill developers m c l  builders who connected to Aloha’s 

system from May 23, 2001 until  Apz-ii 16, 2002 ... 1 Aloha Petition at 3.1 It  is Aloha‘s position 

that the effective date ol’the tarilif is hlay 23, 200 1 because h a t  is the date that is consistent with 

both the imputation of CIAC and backbilling f’or tlic Liiicollcctcd service availability chargcs as 

ordered by the Coiiimission. Aloha \ins clearly raised the imputation of CTAC as a disputed 

issue, clearly tied the ability to imputc CIAC to 11ie efkctivc date of the tariff aiici clearly alleged 

the substantial impact of both. The ci‘kctive date of the service avaiiability tariff has been tiinely 

and directly raised by Aloha. 

7. Even had Aloha not directly raised the effective date of the tariff as an issue, 

Aloha agrees with Staff’ that it is simpIy impossible to segregate the tarifrs e€fective date froin 

-4- 
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- .’ 
either the impatation of CIAC or bacltbilling. The el‘fcctivc date of the tariff is iritriiisic to both 

concepts. Adiiii Smith, by its own acliiiission, has raiscct the issue o r  backbilling. Adam Siiiitli 

concedes that Aloha has timely raiscd tlie issuc of the impuhtioii of CIAC. The issuc of the 

effectivc date of the tariff tins been I-aiscd indircctly in this proceeding. 

8. Finally, as Order 02-1460 states, any issue may be raised by tlie Co~ii~nission or its 

Staff prior to the date of the preliearing confercnce 011 its own iiiotion. Aclaiii Smith first raised 

its objection to the inclusion of the effective date of the service availability tariff as an issue at 

thc initial issues meeting 011 October 8‘” and reiterated its objection at the second 1 eetiiig on 

December 1 8“’. On Deceniber 1 8“’, Coiiiniissioii Staf1‘ proposed ai issue list which included the 

effective date of’ the tariff as ;L factual issuc: “What should be llie efkctive date for Aloha’s 

currciit service availability hril*i* [or its Scvcn Springs wnstcwalcr system‘?” [Attachnient A-1 

Likewise, Aloha proposed a siniilar issuc:”\Vhat should be the effectivc date of the tariff 

increasing Aloha Utilities, Iiic.’s wastewater scrvicc availability charge froin $206.75 to $1,650 

per equivalent residential coiiiiectioii a ~ i d  $13.79 per @Ion I’or a11 other connections?’. 

[Attachment B] Aloha agreed to accept the Stafl‘s wording of the issue on December 18‘”. 

Conmission Staff has the mine ability as other partics to the case to raise issues and lias done so. 

The effective date of the tariff is, and should bc, ai issue in this proceeding. 

P 

9. All parties at thc Dcceiiiber IS‘” meeting agreed that imputed CIAC aiid 

backbilling had been gut at issue by Aloha and Adam Smith, rcspectfillly. Further, parties agreed 

that each factual issue should have an associated lcgal issue. I-Towever, with regard to these 

issues the parties are in disagreeiiieiit about the exact wording to be used. 
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10. u2 The proposed wording for the issues is as follows': 

Legal Issues : 
I .  S t a E  Does tlic Coin~nission have the Iegal authority to permit Alolia 

Utilities, Iiic. to collect froiii developers the difference in the prior 
and current wastewater servicc availability tariffs for the period 
May 23, 200 I through April 16? 2002? 

Aloha: Does the Coiiiiiiissioii have tlic statutory aiitliority to authorize 
Aloha Utilities, Inc. to collect from developers $1,650 per 
equivalent residential connectioii and $12.79 for other connections 
made during the period of May 23, 2001 through April 16, 2002? 

2. Staf": Would the imputation of CIAC on the utility's books in the amount 
of the uiicoI lected service availability charges with0 
the utility to collect these charges froni deveiopers 
taking and/or a penalty'? 

Afoha: Does the iinpirtatioii of CIAC on Aloha's books in the aiiiounf of 
tlic LI 11 co I Iccted wa stcwatcr sewi ce avai I abi li ty charges wi tliouf 
authorizing Aloha to collect these charges constitute an 
uiicoiistitution~l taking and/or a penalty? 

Factual Issues: 
3 .  
3 Staffi If the Coinmission has tlie legal authority to do so, should Aloha 

Utilities, Inc. be allcnved to coIIect fro~ii  developers the difference 
in the prior and current service availability tariffs for the period 
May 23,200 1 tlirougli April 16, 2002 uiider the facts of this case? 

Aloha: If the Cominissioii lms tlie statutory authority to do so, should 
Aloha Utilities, Inc. be authorized to collect froni developers 
$1,650 per equivalent residential connection aiid $12.79 for other 
connections mide  during the period of May 33, 200 I through April 
16,2002? 

4. StafT: Should CIAC bc iiiiptitcd on the utility's books for the u~icollected 
scrvice availability chargcs which slioutd have been collected from 

' At the December 18'" meeting. Adaiii Smith and Aloha agreed with the wording of some 
of the Staff issues and disagreed with others. Staff provided a preliminary issues list to parties 
after that meeting in which tlie Staff attempted to reflect agreeinelits iiiade. [Attachment C] On 
Deceniber 23, 2002, Aloha aiiieiided the Stafl's list and provided its changes to all parties. 
[Attach iii ent D] 
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May 23, 3,007 until  April 16, 2002, and if so, in what amount? 

Coniiiiission is coiisidcred in light of the facts presented by the parties. In Issue 2, 

Aloha: 

“wastewater” 

Is it appropriate to impute CIAC on Aloha’s books for the 
~i 11 c o 11 e c t e d wastewater service av ai 1 ab i I it y charges which s h ou 1 d 
have bcen collccted froin May 23,200 1 through April 16,2002, 
and if so, in  what aiiiount? 

1 1.  The clianges to the wordii-lg ol3lic issues proposed by Aloha have been imde to 

make 111e issues as iieuti*al and as broad as possible.  or this reasoii, “charges” and time periods 

are substitilted for “tarirfs” in Tssues 1 a i d  3. I n  Issuc 3, tlie phrase “utider the facts of this case” 

is added as a clarificatioii due to tlic [act that Aloha has water service availability charges which 

have increased as the result of an appealed rate casc. Further, in  Issue 2, “iii~coiistitutioiial” is 

been substituted for “legal” in order to more accurately reflect tlie authority of the Coinmission. 

\VI-TEREFORI3, Aloha Utilities, Inc. requests tlmt the Prehearing O k c r  ciiter an order 

which establishcs the effective date o I‘ the service availability tariff as an issue in this proceeding 

and adopts Ilie wording proposed by Aloha for the issues identified above. 

Respccthlly submitted this ~2 &L day of’January. 2003 by: 

1975 Buford Blvd. 
Talldiassee, Florida 32308 
Phone: (850) 877-5200 

E-niai 1 : sbrownless~comcast .net 
FAX: (850) 873-0090 

Altorncy for Alolia Utilities, Iiic. 
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CERTIFICATE Or;' SERVICE c ... 

I HEREBY CERTIFY THAT a true and correct copy of the Ibregoing has been provided 
to thc persons listed below by U.S. Mail, ('I:) Hatid Delivery, or (":':) E-Mail, this &&&lay of 
Jaii~iary, 2003. 

- -  

*Rosaniie Gervasi 
Senior Attorney 
F1 or i cia Pub1 ic S e w  i ce Co iiini i s si 011 
Tallahassee, FL 32399-0850 

Kathryn G.W. Cowdery 
Ruden, McClosky Law Firm 
2 15 South Monroe Street 
Suite 81 5 
Tallahassee, FL 3230 1 

'''Joe McGlothlin, Esq. 
McWhirter Rceves Law Firin 
117 South Gadsdeiz Street 
Tall,2hassec, FL 323 0 1 

Stcpheii C. Burgess 
Jack Shreve 
Office of Public Counsel 
c/o Florida Legislature 
1 I 1 West h4adisom Street 
Room 812 
Tallahassee, FL 32399-1 400 

Stephen \Vatford 
President 
Aloha Utilities, Iiic. 
69 15 Perrine R a k h  Road 
New Port Richey, FL 34655-3904 

/ f L & L d d m  

Suzai& Brownless, Esq. 

c: 3757a 
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'g:\alohaissueslist.rg 

.. 

difference in the p r i o r  and c u r r e n t  service availability 
tariffs for t h e  per iod  May 23, 2001 through April 16, 2 0 0 2 ?  

Shouid CIAC be imputed on Aloha's books for t h e  uncollected 
service a v a i l a b ' i l i t y  charges which should have been c o l l e c t d  

. from May 2 3 /  2001 until April 16, 2002, and if so, in what 

'I 

,2. 

amount? 

What should be the effective date for Aloha's current service 
availability tariff for its Seven Springs wastewa-er system? 1 Suqqes ted S t i p d a t  ions 

1. 

- 
3 .  

4 .  

From May 2 3 ,  2001 to April 16, 2 0 0 2 ,  Aloha erroneously failed 
to notice and implement its service availability charge 
increase to $1,650 per res$dential ERC and $12.73 per  gallon 
f o r  all o t h e r  connections,, which charges were approved by 
Order No. PSC-01-032G-FOF-SU, issued February 6, 2001, in 
Docket No. 991643-SU. 

The tariff on f i l e  with the,Commission from May 23, 2 0 0 1 ,  to 
April 16, 2002, erroneously reflected Aloha's old service 
availability charge of $206.75 per ERC, which was Aloha's 
approved service availability charge prior to the issuance of 
Order No. PSC-01-0326-EOF-SU. 

The 4ul.l amount of- s e rv i ce  availability charges which Aloha 
should have charged to various developers from May 2 3 ,  2001 to 
April 16, 2002, had the charges been.correctly noticed and 
implemented pursuant to Order No. PSC-01-0326-FOF-SU i s  ' 

$659,547. - - 5  

The full amount of service availahility*charges ich Aloha 
should have charged to Adam S m i t h  from May 2 3 ,  2 0  11 to April 
16, 2 0 0 2 ,  bad the charges been correctly noticed and 
implemented pursuant to Order No. PSC-01-0326-FOF-SU is 
$ 2 2 0  , 81.7.25. (according to Adam Smith's protest) 

I . -  - - - - . _ _ _ _  -_ - . - 

z- 
6 

ATTACHMENT A 
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BEFORE ‘1’1-XE FLORIDA PUBLlC SERVICE COMMISSION 

IN RE: Initiation of show causc proceedings 
against Aloha Utilities, Inc. in Pasco County 
€or failure to charge approved service 
availability charges, in violation of Order NO. 
PSC-0 1 -0326-FOF-SU and Section ’367.09 1, 
F I or i d a statute 1. 

I 

DOCKET NO. 020413-SU 

1. Does the imputation o r  CIAC witliout the ability lo f d l y  backbill for llie 
~i 11 d e r c o 11 e ct e d V,J a s t e w  at c r sew i c e av a i 1 ab i 1 it y ch ar g cs which sho u 1 
collected froin May 23, 2001 until April 16, 2002 constitute a 

2. Is it appropriate to impute CIAC for Ihc uncollected wastewater service 
availability charges which should havc bceii collected li-oiii May 23, 200 1 until 
April 16, 2002 and, if so, \vIiz~t amount 01’ CIAC sl~ould be j i i q ~ i t d ?  

3 .  1s it appropriate to autliorize ~ 1 o l ; a  Utilities, ~ n c .  to fully bacl;bill clevelopers for 
the uiiclercollccted  vas tcwater service availability charges which should have 
been collected froin May 23, 2001 until April 16, 2002, aiicl if so, what aiiiouiit 
slioulcl be sub-ject to baclibilling? 

I 

4. What should be the elfectivc date of the lariff increasing Aloha Utilities, Inc.’s 
wastewater scrvicc availability chargc fixm $206.75 to $1,650 per cquivdent 
rcsidenlial corinectio~~ aiicl $12.79 pcr gallon for all other connections? 

c :  3746 
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g: \alohaissueslist .rg 

Preliminary I s s u e s  Lis t  - DN 020413-SU 

Leqal Issues - -  

1. Does t h e  Commission have the legal a u t h o r i t y  to peEmit Aloha 
Utilities, Inc. to> c o l l e c t  from developers the d i f f e r e n c e  in 

rior and c u r r e n t  wastewater service availability t a r i f f s  
he period.May 2 3 ,  2001 t h r o u g h  April 16, 2002? 

2 .  Would the impuLation of CIRC on the utility's books in the 
amount of t h e  uncollected service availability charges without 
authorizing t h e  utility to collect t h e s e  charges from 
developers constitute a taking and/or a p e n a l t y ?  /I 

Factual Issues 

1. If t h e  Commission has t h e  legal authority to do so, should 
Aloha Utilities I Inc - be allowed to collect from'; developers 
the difference in the prior a n d  c u r r e n t  service availability 
t a r i f f s  for the period May, ,23 ,  2001 t h r o u g h  April 16, 2002, 
under the facts of this case? 

2 .  

3 .  

Should CIAC be imputed on the u t i l i t y ' s  hooks f o r  the 
uncollected service availability c h a r g e s  which should have 
been collected from May 23, 2001 until April 16, 2002, and if 
so, in what  amount? ii 

What should be the effective d a t e  for Aloha Utilities, Inc.'s 
current service availability tariff for its Seven Springs 
wastewater system? 

I 

I 

I 

I 

I ATTACHMENT C 



Aloha’s P r e l i m i n a r y  Issues L i s t  

L e q a l .  Issues 

1. Does the Commission have the statutory authority to 
authorize Aloha W t i l i t i e s ,  Inc. to collect from 
developers $1,650 per  equivalent residential connection 

tiand $12.79-f0? o t h e r  connections made during the per iod  
j/of May 23, 2001 through April 16, 2 0 0 2 ?  

I .  2 .  Does ’the imputation of 1 CIAC on Aloha’s books in the 
amount of the uncollected wastewater service availability 
charges without authorizing Aloha to, collect these 
charges constitute,an unconstitutional taking and/or a 
penal ty?  

Fac tua l  Issues /I 
1. If the Commission has the statutory authority to do so, 

should Aloha U t i l i t i e s , ’ -  Inc. be authorized ,to c o l l e c t  
from developers$l, 650 p e r  equivalent iesidential 
connection and $12.79 , f o r  other connections made during 
the p e r i o d  of May 23,,2001 through April 2 6 ,  2 0 0 2 ?  

2 .  Is it appropriate to impute CXAC on Aloha’s books €or the 
uncollectedwastewater service availability charges which 
should have been collected from M a y  23, 2001 through 
April 3 6 ,  2002, and if s o ,  in what amount? 

\ <  

3 .  What should be the effective date of Aloha Utilities, 
Inc. ‘ s current service availability tariff f o r  i t s  Seven 
Springs wastewater system? 

c: 3 7 4 9  
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