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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF FLORIDA 

BELLSOUTH 
TELECOMM-UNICATIONS, INC., 

Plaintiff, 

V. 

FLORIDA DIGITAL NETWORK, INC.; 
THE FLORIDA P'LEiiC S E W i C E  
COMMISSION; 
LILA A. JABER, in her official 
capacity as Chairman of the Florida 
Public Service Commission, 
J. TERRY DEASON, in his 
official capacity as 
Commissioner of the Florida 
Public Service Commission; 
BRAULIO L. BAEZ, in his 
official capacity as 
Commissioner of the Florida 
Public Service Commission; 
MICHAEL A. PALECKI, in his 
official capacity as 
Commissioner of the Florida 
Public Service Commission, and 
RUDOLPH BRADLEY, in his 
official capacity as Commissioner 
of the Florida Public Service Commission 

De fend ants . 

Civil Action No. 9: 03 cv62/6( -63-4 

COMPLAINT 



Nature of the Action 

1. Plaintiff BellSouth Telecommunications, h c .  (“BellSouth”) brings this 

action seeking declaratory and injunctive relief fiom a decision of the Florida Public 

Service Commission (“FPSC”) that is contrary to, and preempted by, federal law. 

2. This case involves a decision of the FPSC requiring BellSouth to provide 

its DSL-Based’ High-speed lntemet Access Service to customers who obtain voice 

service from Florida Digital Network, lnc. (“FDN’’) over certain “unbundled network 

e3emenW or “UNEs.,’ What BellSouth terms “DSL-Based High-speed Internet Access” 

involves two components: (1) high-speed DSL transmission service, and (2) the data 

manipulation and processing capabilities used to offer htemet access. 

c 

3. The market for high-speed lntemet access is highly competitive, and local 

exchange carriers such as BellSouth are decidedly secondary players in that market. The 

majority of consumers who purchase a high-speed htemet access product buy cable 

modem service fiom the cable companies. The provision of cable modem service is 

generally unregdat ed. 

4. The question here is whether, consistent with federal law, the FPSC could 

impose a significant regulation on BellSouth that would impede BellSouth’s choices as to 

how to offer its service in competition with the market-leading cable providers and 

others. More specifically, the issue is whether BellSouth can be required to provide 

DSL-Based High-speed lntemet Access Service to customers in Florida who are 

receiving voice service from FDN over leased UNE loops (the wires or equivalent 

facilities that connect a customer’s premises to the public telecommunications network). 
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5 .  The FPSC may not do so for a series of independent reasons. First, the 

Federal Communications Commission (“FCC,’) has clearly stated on multiple occasions 

that BellSouth has no obligation to provide its DSL-Based High-speed Internet Access 

Service over leased UNE loops. 

6 .  Second, given the jurisdictionally interstate nature of DSL-Based High- 

Speed Internet Access Service and the action the FCC has taken to ensure that such 

‘‘information services,’ remain unregulated, the FPSC lacks authority to require BellSouth 

io cciiii:luc it, providc DSS-Sased High-speed Internet Access Service to CX~CZC:~  Y:% 

receive UNE-based voice service fi-om a Competitive Local Exchange Camer (TLEC”) 

such as FDN. The FPSC lacks authority to regulate interstate services, much less to 

regulate interstate information services, which as a matter of federal law are unregulated. 

For these reasons as well, the FPSC’s decision is inconsistent with federal law, beyond its 

authority, and preempted. 

7.  Equally important, the FPSC’s decision is contrary to BellSouth’s filed 

federal tariff for DSL transmission and, for that reason as well, is unlawful and 

preempted. 
I 

8. For these and other reasons, the FPSC’s decision compelling BellSouth to 

provide DSL-Based High-speed Internet Access Service to FDN’s customers receiving 

voice service over UNE loops violates the Federal Telecommunications Act of 1996 

(4‘l  996 Act” or “Act”); is inconsistent with and violates numerous FCC decisions 

implementing the requirements of the Act; is beyond the FPSC’s authority; and is 

preempted by federal law. Moreover, the FPSC’s decision is arbitrary and capricious, 

’ DSL is an acronym for Digital Subscriber Line. 
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inconsistent with the agency record, and results from a failure to engage in reasoned 

decision-making. It should therefore be reversed and vacated and its enforcement 

enjoined. 

Parties, Jurisdiction, and Venue 

9. Plaintiff BellSouth is a Georgia corporation with its principal place of 

business in Georgia. BellSouth provides local telephone service throughout much of the 

State of Florida, and it is a Local Exchange Camer under the Federal 

Te1eeo;muriicatjons Act of 1996 (“1 996 Act” or “Act”). 

10. Upon information and belief, Defendant FDN is a Florida corporation with 

its principal place of business in Florida and is a Competitive Local Exchange Camer 

under the 1996 Act. FDN provides local phone service to businesses and other customers 

in Florida and Georgia. 

11. Defendant FPSC is an agency of the State of Florida. The FPSC is a 

“State commission” within the meaning of the 1996 Act. 

12. Defendant Lila A. Jaber is Chairman of the FPSC. Chairman Jaber is sued 

in her official capacity for declaratory and injunctive relief only. 

13. Defendant J. Terry Deason is a Commissioner of the FPSC. 

Commissioner Deason is sued in his official capacity for declaralory and injunctive relief 

only. 

14. Defendant Braulio L. Baez is a Commissioner of the FPSC. 

Commissioner Baez is sued in his official capacity for declaratory and injunctive relief 

only. 
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15. Defendant Michael A. Palecki is a Commissioner of the FPSC. 

Commissioner Palecki is sued in his official capacity for declaratory and injunctive relief 

only. 

16. Defendant Rudolph Bradley is a Commissioner of the FPSC. 

Commissioner Bradley is sued in his official capacity for declaratory and injunctive relief 

only. 

17. This Court has subject matter jurisdiction over the action pursuant to the 

judicial review provision of the i996.Att, 47 V.S.C. 8 252<~)(5>* m=I p”111”~t to 28 

U.S.C. 6 133 1. Although BellSouth believes that its claims arise under federal law, to the 

extent that state law is implicated, this Court has supplemental jurisdiction under 28 

U.S.C. 5 1367. The Court also has subject matter jurisdiction over the action pursuant to 

the Supremacy Clause of the U.S. Constitution and 28 U.S.C. 8 1343(a)(3). 

18. Venue is proper in this district under 28 U.S.C. § 1391. Venue is proper 

under section 139J(b)(1) because the Commission resides in this District. Venue is 

proper under section 1391(b)(2) because a substantial part of the events giving rise to this 

action occurred in this District, in which the FPSC sits. 

Regulatory Backwound 

19. Prior to the 1990s, local telephone service was generally provided in a 

particular geographic area by a single, heavily regulated company such as BellSouth that 

held an exclusive franchise to provide such service. Congess enacted the 1996 Act in 

order to replace this exclusive franchise system with competition for local service. See 

47 U.S.C. @ §  25 1-253. As Congress explained, the 1996 Act creates a “pro-competitive, 

de-regulatory” framework for the provision of telecomunications services. S. Conf. 
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Rep. No. 104-230, at 1 13 (1996). To achieve that goal, Congress not only preempted all 

state and local exclusive franchise arrangements, see 47 U.S.C. 6 253, but also placed 

certain affirmative duties on incumbent local exchange carriers (“incumbent LECs” or 

“LLECs”) such as BellSouth to assist new entrants in the local market. 

20. Among those duties is BellSouth’s obligation to provide access to the 

piece-parts of its existing local exchange network to new market entrants such as FDN. 

Each of these piece-parts is called a “network element.” The Act defines a “network 

element” to include ‘‘a faciiity or equipnien! we2 in the provision of a 

telecommunications service.” 47 U.S.C. Q 153(29). Under the Act, BellSouth has a duty 

to “provide, to any requesting telecommunications canier for the provision of a 

telecommunications service, nondiscriminatory access to network elements on an 

unbundled basis at any technically feasible point on rates, terms, and conditions that are 

just, reasonable, and nondiscriminatory.” 47 U.S.C. Q 25 1 (c)(3). Network elements 

subject to this requirement are called “Unbundled Network Elements’’ or “UNEs.” 

21. The Act directs the FCC to determine “what network elements should be 

made available” on an unbundled basis, id. 8 251(d)(2), and articulates a clear limiting 

standard that the FCC must apply in carrying out that statutory role, see id.; AT&T Curp. 

v. Iowa Utils Bd., 525 U.S. 366 (1999). According to the statute, ILECs are required to 

provide access to proprietary network elements only where such access is “necessary,”47 

U.S.C. 4 25 1 (d)(2)(A). As to non-proprietary network elements, ILECs must furnish 

access only when the “failure to provide access - . . would impair” the ability of other 

carriers to provide service. Id. 4 25 I (d)(2)(B). 
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22. The FCC has required ILECs to provide CLECs with access to, among 

other things, the local loop -- the basic copper wire or equivalent facility that connects 

each subscriber to BellSouth’s network -- as a UNE. When a CLEC leases a local loop, 

it obtains exclusive control over that facility. See 47 C.F.R. 51.309(~). 

23. Within the relevant legal rules, an ILEC has no control over the services 

provided over a leased UNE loop facility and no legal obligation (or ability) to provide 

any service over that facility. 

24. A CLEZ that pi-avides v o k e  service via a UNE loop can provide a,  

combination of both voice and DSL services over the same copper loop either 

individually or in conjunction with another carrier. This practice is known as “line 

splitting.” 

25. In addition, the FCC has required ILECs to engage in what is known as 

“line sharing.” Line sharing obliged ILECs to offer CLECs high-speed data services such 

as DSL on the same local loop over which BellSouth offers voice services. To enable 

line sharing, the FCC required ILECs to make available as a UNE the %gh frequency 

portion of the local loop” - that is, the portion of spectrum over which data services are 

provided. The D.C. Circuit has vacated and remanded the FCC’s decision to require line- 

sharing because it was inconsistent with the robustly competitive nature of the broadband 

market. See Unired Sfales Telecom. Ass ’n $7. FCC, 290 F.3d 415, 428 (D.C. Cir. 2002). 

In a February 20, 2003 Press Release, the FCC indicated that it would end ILEC’s line 

sharing obligation. As of this date, however, the FCC has not released its order 

addressing that issue. 
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The Internet and the Nature of DSL-Based High-speed Internet Access Service 

26. The lntemet is “the international computer network of both Federal and 

non-Federal interoperable packet switched data networks.” 47 U.S.C. 9 230(f)( 1). The 

Internet includes the now familiar World Wide Web. 

27. DSL technology enables digital or data signals to be transmitted over the 

copper loop facilities used for ordinary lelephone service, and at much higher speeds than 

can be reached using traditional dial-up modem service. DSL is one of several platforms 

- such z cable m ~ d c z ,  wireless, and satellite services - used io pro-;i2 k i g b - q ~ ~ !  

access to the Internet. Cable modem is by far the market-leading technology. To provide 

high-speed Internet access, a provider combines (1) DSL transmission, cable modern 

service, or another form of high-speed transmission purchased at wholesale with (2) the 

information-processing functionalities provided by an lntemet Service Provider (“ISP”), 

such as America Online or Earthlink. 

28. When offered in this combination, DSL-Based High-speed Internet 

Access Service is an unregulated, interstate “information service.”* The 1996 Act defines 

an “infomation service” as “the offering of a capability for generating, acquiring, 

storing, transforming, processing, retrieving, utilizing, or making available infomation 

via telecommunications.” 47 U.S.C. 5 153(20). For more than thirty years, the FCC has 

consistently held that information services should remain free from federal and state 

regulation. The FCC has taken numerous steps to ensure that the information services 

market is unregulated, and its Coi?iputer lnquily orders have expressly preempted state 

regulation of interstate infomation services. Federal courts have upheld this exercise of 

See 88 F.C.C.2d at 541 , 7 83 11-34. 
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preemptive authority. For instance, in the Computer I1 Further Reconsideration Order: 

the Commission made clear that its decisions served to preempt any state regulation of 

enhanced services (which are now known as infomation services). The D.C. Circuit 

upheld this exercise of preemptive authority, explaining that “[flor the federal program of 

deregulation to work, state regulation of CPE [customer premises equipment, i.e., 

customer telephones] and enhanced services ha[s] to be circumscribed.” Computer & 

Communicalions Jndus. Ass ’n v. FCC, 693 F.2d 198, 206 @.C. Cir. 1982). See also id. 

at 2 14 (expressing agreement with FCC deieniiinarion ’that precr,lpticn of state 

regulation is justified . , . because the objectives of the Computer 11 scheme would be 

hstrated by state tariffing of CPE”). Accordingly, that court held, “state regulatory 

power must yield to the federal.” Id. at 216; see also People of Calfomia v. FCC, 39 

F.3d 919, 932 (9th Cir. 1994) (recognizing that state regulation of interstate information 

services would “essentially negat[e] the FCC’s goal”). 

The 1996 Act’s Requirement that BellSouth Enter Into Interconnection Agreements 

29. In addition to the requirement to sell unbundled network elements to 

CLECs, the 1996 Act also requires incumbent carriers to negotiate with CLECs in order 

to establish “the particular terms and conditions of agreements to fulfill” the other duties 

prescribed by section 25 1 of the Act. See 47 U.S.C. 5 25 1 (c)(  1). If the parties are unable 

to reach an agreement voluntarily, either party may ask the state commission to arbitrate 

any open issues. See id. 8 252(b)(I). The relevant state commission may then resolve 

the disagreements between the parties, “ensur[ing] that such resolution and conditions 

Memorandum Opinion and Order on Further Reconsideration, Amendment of Section 
64.702 o f fhe  Conimission ’s Rules and Regulations (Second Computer Inquiry), 88 FCC 
2d 5 12, 54 I 7 83 11-34 (1 98 1) (“Computer I .  Further Reconsideration Order”). 
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meet the requirements of section 251 of [the Act], including the regulations prescribed by 

the Commission pursuant to section 25 1 .” See id. 9 252(c)(1). 

30. Additionally, after the parties have reached a fidl agreement - whether 

through negotiation, arbitration, or both - the state commission must approve or reject 

that entire agreement based on whether it meets the criteria set out in sections 251 and 

252. Id. 0 252(e)( 1)-(3). Any party aggrieved by a state commission determination has a 

statutory right to bring suit in a federal district court. 47 U.S.C. 0 252(e)(6). 

1’S.Je epsc p.,rocee;2;r:gs 

3 I .  On January 24, 2001, FDN filed in the FPSC a petition for arbitration to 

resolve outstandjng issues with BellSouth related to a new interconnection agreement. 

BellSouth responded on February 19, 2001. Thereafter, FDN filed a Motion to Amend 

its arbitration petition on April 9, 2001. BellSouth filed its Response in Opposition to the 

Motion on April 14, 2001. FDN filed its Reply to BellSouth’s Opposition on April 30, 

2001. On May 22, 2001, the FPSC issued its order granting FDN’s Motion to Amend its 

arbitration petition. See FPSC Order No. PSC-01-1168-PCO-TP (attached as Exhibit A). 

The parties resolved all issues but one prior to the Administrative Hearing on the petition 

for arbitration: whether BellSouth was required to continue to provide retail DSL-Based 

High-speed lnternet Access to customers who opted to switch their local phone 

companies and receive voice service from FDN over UNEs loops. 

32. The FPSC held a hearing on August 15,2001. On June 5,2002, the FPSC 

issued its Final Order on Arbitration, in which it  held that BellSouth must continue to 

provide DSL-Based High-speed lntemet Access to customers who receive FDN voice 

service over UNE loops. See FPSC Order No. PSC-02-0765-FOF-TP (attached as 
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Exhibit B). Upon both parties’ request, the FPSC granted an extension of time in which 

to file an interconnection agreement. Additionally, both parties filed motions for 

reconsideration, which the FPSC denied on October 21,2002. See FPSC Order No. PSC- 

02-1453-FOF-TP (attached as Exhibit C). On November 20, 2002, BellSouth filed its 

FDN interconnection agreement. That agreement was replaced on February 5, 2003 to 

reflect updated Florida rates for UNEs. The parties had some difficulty reaching 

agreement on the precise language to use in order to capture the FPSC’s order that 

BellSouth continue to provide Srs GSL-Eased High-speed Internet Access Sei-slce i c  cz? 

users who obtain voice service from FDN over UNE loops. Briefs were exchanged on 

this issue before the FPSC. On March 21, 2003, the FPSC issued its decision resolving 

the disagreement, and the parties were instructed to file a final interconnection agreement 

within 30 days. See FPSC Order No. PSC-03-0395-FOF-TP (attached as Exhibit D). 

33. After the parties filed the agreement, on June 9,2003, the FPSC issued its 

final order, approving the interconnection agreement and its amendments. See FPSC 

order No. PSC-03-0690-FOF-TP (attached as Exhibit E). 

The FPSC’s Decision Is Contrary to Federal Law 

34. The FPSC’s decision is contrary to federal law. The retail DSL-Based 

High-speed Internet Access Service that the FPSC ordered BellSouth to provide to 

FDN’s voice customers is an interstate service that is beyond the FPSC’s authority to 

regulate. hdeed, the service at issue is an interstate information service that, as a matter 

of federal law, must remain unregulated. 

35. Because the FPSC has no authority to regulate interstate services -- much 

less interstate information services -- except to the extent provided by the 1996 Act, and 
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because the 1996 Act does not grant the FPSC any authority 10 enact the regulation at 

issue here, the FPSC lacked jurisdiction to order BellSouth to continue to provide DSL- 

Based High-speed Internet Access Service to its customers who receive voice service 

from FDN over UNE loops. 

36. Moreover, the FPSC’s decision is contrary to well-established FCC 

precedent making clear that ILECs are not required to provide DSL service over UNE 

loops. In numerous orders, the FCC has definitively and plainly stated that EECs have 

no obiigritiun to provide their wholesale DSL services ovtx LXE Isops. Sw, c g ,  

Memorandum Opinion and Order, Application by SBC Communications Inc., et al., 

Pursuant to Section 271 of the Telecommunicalions Act of 1996 TQ Provide In-Region, 

InlerLATA Services In Texas, 15 FCC Rcd 18354, 185 15,y 324 (2000) (“Taus Order”). 

The FCC has specifically determined, moreover, that the BellSouth policy at issue here is 

not discriminatory and is consistent with federal law. See Memorandum Opinion and 

Order, Joint AppZication by BellSouth Corp., et al. for Provision of In-Region, InterLATA 

Services In Georgia and Louisiana, 1’7 FCC Rcd 901 8, 9100-01, 7 157 & n.562 (2002); 

Memorandum Opinion and Order, Joint AppZicarion by BellSouih Corp., et al. for 

Provision of In-Region, InrerLATA Services in Alabama, Kentucky, Mississippi, North 

Carolina, and Sourh Carolina, I7  FCC Rcd 17595, 17683,a 164 (2002). Under the 1996 

Act and standard principles of preemption, the FCC’s unambiguous detenninations in this 

regard preempt the FPSC’s authority to make an inconsistent determination. 

37. Additionally, BellSouth’s federal wholesale DSL tariff establishes that 

BellSouth will only provide that sen~ice over loops over which it provides voice service. 

That tariff is violated when the FPSC requires BellSouth to provide service over UNE 
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loops leased by -- and thus under the control of -- FDN. The FPSC lacks the authority to 

add to or alter the tenns ofthat federally filed tariff. 

38. The FPSC’s decision requiring BellSouth to provide DSL-Based High- 

Speed Internet Access Service to FDN’s LINE voice customers is also unlawful because it 

effectively establishes a new UNE - the low frequency portion of the loop. Because the 

1996 Act expressly grants to the FCC the authority to identify the network elements that 

must be unbundled, the FPSC has no authority under the statute to create a new UNE 

obligation that the FCC has expressly declined io mandate. Tix iqESC’s <t;cXon ?ere 

conflicts with the FCC’s express determination that only the high-frequency portion of 

the spectrum used for DSL service should be treated as a separate network element. See 

Texas Order, 15 FCC Rcd at 185 17-1 8, 1 330 (noting that the FCC has 44unbundled the 

high frequency portion of the loop when the incumbent LEC provides voice service” but 

has “not unbundle[d] the low frequency portion of the loop and did not obligate 

incumbent LECs to provide xDSL service” where end-users received their voice service 

from CLECs). Moreover, not only is the FPSC’s decision preempted, but also the 

provisions of state and federal law that it has cited in suppofi of its ruling in fact provide 

no authority for the FPSC’s ruling. 

39. Even if the FPSC somehow did possess the authority to create additional 

UNE obligations, the FPSC nevertheless failed to undertake the “necessary and impair” 

analysis expressly required by the 1996 Act. See 47 U.S.C. 8 251(6)(2). Accordingly, 

the FPSC’s determination violates the plain language of the 1996 Act. 

40. In addition, the FPSC’s determination that BellSouth must provide DSL- 

Based High-speed Intemet Access to FDN’s custoniers over UFE loops is arbitrary, 
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capricious, and otherwise unlawful. The FPSC based its decision in part on its belief 

that BellSouth’s resistance to provisioning DSL-based High-speed Internet Access on 

UNE loops controlled by CLECs is anticompetitive. The FPSC, however, ignored the 

evidence that BellSouth lacks market power in the market for high-speed Internet service. 

The majority of consumers receive their high speed internet service through other 

(unregulated) means: cable modem, predominantly, but also through wireless and satellite 

technologies. Because BellSouth lacks market power, as a matter of both law and 

economjcs, BellSouth canriot act anticomperitivciyv by btu::<ikg I:; DSS-kised high-speed 

lntemet access with BellSouth voice service, offered either at retail or on a resold basis. 

Nonetheless, the FPSC did not address these issues and it cited no record evidence- 

because there was none--demonstrating any consumer harm as a result of BellSouth’s 

practice. That lack of evidence and the failure to reasonably explain its conclusion on 

these issues independently render the FPSC’s decision arbitrary and capricious and 

lacking in reasoned decision-making. The FPSC’s decision is also arbitrary and 

capricious because i t  is intemally contradictory. 

41. Finally, BellSouth has designed its DSL-Based High-speed Lntemet 

Access to be an overlay to its voice service. In order to comply with the FPSC’s 

requirement that BellSouth make its DSL-Based High Speed Internet Service available to 

customers not receiving their voice service from BellSouth, BellSouth will incur 

substantial costs. Because the FPSC’s order does not make any provision by which 

BellSouth may recoup those costs, BellSouth has suffered a taking of property without 

due process in violation of the FiAh and Fourteenth Amendments. 
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CLAIM FOR RELIEF 

42. BellSouth incorporates the foregoing paragraphs of this Complaint as if 

set forth completely herein. 

43. For all the reasons discussed above, the FPSC’s and the Commissioner 

Defendants’ decision directing BellSouth to provide DSL-Based High-speed Internet 

Access Service to FDN UNE customers is contrary to, and preempted by, federal law. 

Additionally, the provisions of state and federal law cited by lhe FPSC do not support its 

determination. The FPSC’s decision is z!sc beyond its lawhl authority, arbitrary and 

capricious, inconsislent with the evidence presented to the FPSC, internally inconsistent, 

and results from a failure to engage in reasoned decision-making. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff BellSouth prays that the Court enter an order: 

1 .  Declaring that the FPSC’s decision is unlawful. 

2. Enjoining all the Defendants, and all parties acting in concert therewith, from 

seeking to enforce that unlawful decision against BellSouth. 

3. Granting BellSouth such further relief as the Court may deem just and 

reasonable. 

Respect filly submitted, 

Nancy White 
BELLSOUTH TELECOMMUNICATIONS, INC. 
Suite 400 
150 South Monroe Street 
Tallahassee, Florida 32301 

Florida Bar No. 0028304 
ADORNO & Yoss, P.A. 
2601 South Bayshore Drive, Suite 1600 
Miami, Florida 33133 
(305) 858-5555 

(305) 347-5558 
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n 

. I 

Sean A. Lev 
KELLOGG, HUBER, HANSEN, TODD 

161 5 M Street, N.W., Suite 400 
Washington, D.C. 20036 

& EVANS, P.L.L.C. 

(202) 324-7900 

Cou ns el for Be IlSou t h Tel ecom m un ica t ions, lnc. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition by Florida 
Digital Network, Inc. for 
arbitration of certain terms and 
conditions of proposed 
interconnection and resale 
agreement with BellSouth 
Telecommunications, I n c .  under 
the Telecommunications Act of 
1996. 

DOCKET NO. 010098-TP 
ORDER NO. PSC-Ol-1168-PCO-TP 
ISSUED: May 22, 2001 

Pursuant to Section 252 of t h e  Telecommunications A c t  of 1.996 
( A c t ) ,  Florida Digital Network, Inc. (FDN) petitioned for 
arbitration with BellSouth Telecommunications, Inc. (BellSouth) on 
3anuary 24, 2001. On February 19, 2001, BellSouth filed i ts  

identification meeting was held f o r  this docket on Apri l  12, 2001. 
On A p r i l  9, 2001, FDN filed a Motion to Amend Arbitration Petition 

I (Motion). On April 16, 2001, BellSouth filed i t s  Response In 
Opposition to t h e  Motion (Response). FDN filed its Reply to 
BellSouth's Opposition to Motion to Amend Arbitration Petition on 
April 30, 2001. This matter is currently s e t  for an administrative 
hearing. 

Re spQn Se+1?m-- & it i 0 n ~ ~ ~ ~ b - k X 4 - t  -i OR,- A n - - - -  &3S U43- - - ~~ - - - - 

MOTION 

In its Motion, FDN asserts t h a t  prior and subsequent to FDN's 
filing t h e  Petition, FDN and BellSouth representatives had 
discussed in negotiations an unbundled network element ("E) 

Prior to 
f i l i n g  its Petition for Arbitration, FDN alleges t h a t  it believed 
that parties would be able t o  negotiate a mutually satisfactory 
resolution of this issue, proposed Issue 10 (See Attachment A ) .  
However, on February 21, 2001, BellSouth informed FDN that t h e  
issue could not be resolved in a satisfactory time frame. FDN 
states f u r t h e r  that it has not received any information on the  
issue from BellSouth since that time, and nG agreement has been 
reached. 

l ordering issue that FDN did no t  include in its Petition. 



ORDER NO. PSC-Of-1168-PCO-TP 
DOCKET NO. 010098-TP 
PAGE 2 

FDN maintains that it should be allowed to amend its Petition 
to include the proposed Issue LO. FDN explains t h a t  t he  inclusion 
of t h i s  issue will not  prejudice BellSouth's case since BellSouth 
has been aware of t h e  issue fo r  some t i m e .  The parties discussed 
t h e  issue before and after the Petition w a s  filed and FDN argues 
adding t h e  issue will not necessitate any change in t h e  established 
case schedule .  Moreover, FDN contends that the arbitration process 
is designed to resolve issues such as t h e  one presented here. FDN 
indicates t h a t  the parties' current interconnection agreement 
provides a vehicle f o r  Commission resolution cf s v . 5  an Assue, 
which is addressed in the Bona Fide Kequesc Process 324 exyedited 
Resolution Procedures. Whether in this case by amendment of t he  
Petition or in a separa te  request for  expedited dispute resolution, 
FDN asserts t h a t  t h e  Commission will be asked to resolve this issue 
in roughly the same interval if t h e  parties can not  reach an 
agreement. Thus,  FDN alleges that administrative economy supports 
pe rm1T-t  i ng L ~ e - - - r e q u ~ - ~ t ~ ~ d - ~ m e ~ ~ d m ~ ~ t - ~ ~ - .  avo3dl-tk-neff5-ci-ent-n- 
duplicative efforts inevitable in d u a l ,  simultaneous proceedings. 
F u r t h e r ,  FDN states that pursuant to Rule 28-106.202, Florida 
Administrative Code, a petitioner may amend t h e  petition after the 
designation of the presiding officer only upon order of the  
presiding officer. If t h e  Motion is granted, FDN asserts t h a t  
Section 1.390 (c), F l a -  R. C i v .  Pro., provides t h a t  amendments to 
pleadings, where permitted by rule or order,  "shall relate back to 
the date of the original pleading." Accordingly, FDN states that 
if the Motion is granted,.it should be deemed filed on the date of 
the o r i g i n a l  Petition to arbitrate. 

---I-. 

RESPONSE 

In its Response, BellSouth asser ts  that t h e  A c t  does not allow 
FDN to amend i ts  pleading in order  to add issues that were not 
presented in its Petition or in BellSouth's Response. BellSouth 
s t a t e s  t h a t  t h e  Act establishes an explicit and streamlined 
timetable f o r  t h e  resolution of issues that remain unresolved after 
at least 135 days of good-faith negotiations over the terms and 
conditions of an interconnection agreement. BellSouth contends 
t h a t  even if the Act allows an amendment to the Petition, FDN has 
not met i ts  burden of proving t h a t  its delay in filing t h e  
amendment was reasonable. BellSouth explains that the petitioning 
party is r e q u i r e d  to submit " a l l  relevant documentation concerning 
t h e  unresolved issues, the position of each of the parties with 
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respect to those i s s u e s ,  and any other issues discussed and 
resolved by parties. Section 252(b) ( 2 )  ( A )  of the 
Telecommunications of A c t  of 1996 ( A c t ) .  BellSouth asserts t h a t  
t h e  petition and response to the petition establish t h e  exclusive 
l i s t  of issues t h a t  may be addressed during the  arbitration 
proceedings I 

BellSouth alleges that FDN's assertion t h a t  i t s  Motion cures 
the fact that proposed I s s u e  1 0  does no t  appear in its Petition 
because amendments to pleadings "shall relste back to the d a t e  of 
t h e  original picading" i s  incor rec t  . 3s22Lhuth explains, however, 
that federa l  courts reviewing arbitration rulings in some other 
jurisdictions have ruled that s t a t e  commissions have no authority 
to decide issues not raised in either the petition for arbitration 
or the response. Bellsouth s t a t e s  that although FDN's Motion makes 
it c lear  that the proposed Issue 10 was identified during these 

- ~ ~ ~ ~ ~ ~ ~ ~ ~ n s - ~ ~ ~ a ~ ~ ~ ~ e m a ~ ~ e ~ ~ n ~ ~ ~ 8 ~ ~ ~ d - a ~ ~ h e ~ ~ ~ - t - h a t - F D N - - - ~ ~  -- - 

filed its Petition, FDN failed to ra ise  this unresolved issue in 
its Petition. BellSouth contends t h a t  FDN filed its Motion 4 7  days 

Hence, BellSouth requests that the Commission deny FDN's Motion to 
Amend Petition because FDN has n o t  provided a reasonable 
explanation for its delay in seeking leave to amend i t s  Petition. 

DECI S f ON 

4 a f t e r  FDN knew that proposed Issue 10 would not be resolved.  

Pursuant to Rule 28-106.232, the petitioner may amend its 
petition after the designation of the  presiding officer only upon 
order of the presiding o f f i c e r .  Accordingly, it appears that t h e  
presiding officer has the authority to render a decision on a 

I motion to amend petition. I note that FDN's Reply to BellSouth 
Opposition to Motion to Amend arbitration petition is not 
contemplated by Commission rules; therefore, it is not addressed 
herein. In i t s  Response, BellSouth s t a t e s  t h a t  FDN's Motion should 
be denied because FDN failed to provide a reasonable explanation 
for why it had not filed Motion earlier. Although BellSouth 
asserts that the Act does not provide parties an allowance to amend 
a petition for arbitration, BellSouth has not presented a 
compelling argument t h a t  the A c t  requires that I deny FDN's Motion. 
I concur, nevertheless, -with BellSouth in its assertion that the  
petition and response to the petition establish the exclusive list 
of issues t h a t  m a y  be addressed during the arbitration proceedings. 
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However, i n  Docket No, 970730-TP, Petition for arbitration 
filed by Telenet, Telenet filed for a Motion to Accept Telenet's . 

Amended Request €or R e l i e f .  Having found that Telenet should be 
allowed to amend i t s  request for relief, Order No. 98-0332-PCO-TP 
was issued g r a n t i n g  Telenet's Motion to Accep t  Amended Request for 
Relief. I n  t h i s  Order, it was established t h a t  t h e  Commission h a s  
brcad discretion to allow amendment of pleadings and that t he  
Commission should follow a policy of allowing pleadings to be 
freely amended, if the privilege to amend has not  been abused, in 
order  t h a t  disputes m a y  be resolved on t h e  merits. Although, it 
a p p a r s  t h a t  Fi3N had an c p x r t v n i t y  to amend i ts  Petition earlier, 
there is no indication t h a t  FDN abused its privilege to amend i t s  
petition. In keeping with  t h e  notion of judicial economy, I 
believe t h a t  adding the proposed Issue 10 would allow parties to 
address t h e  merits of t h e i r  case in this proceeding. Further ,  it 
does not appear that BellSouth will be unduly prejudiced since it 
was 
Accordingly, FDN's Motion to Amend Petition is hereby granted.  
BellSouth shall have seven days from the issuance date  of this 
Order to f i l e  its Amended Response to proposed Issue 10 in FDN's 
Amended Petition for Arbitration. 

~ ~ g wa re ~ - - th a-t- -p-~-opo-s e d 1: ii-e ---I 0 - -h a d - -n-ot.- -. ~ ~ - * ~ - ~ . ~ - d - ~ ~ - ~ - ~ ~ ~ ~ - - ~ - ~ - . -  .. - _I - 

Based on the foregoing, 

ORDERED by Commissioner J. Terry  Deason, as Prehearing 
Officer, t h a t  Florida D i g i t a l  Network, Inc.'s Motion to Amend 
Arbitration Petition, is hereby granted. 

ORDERED that BellSouth Telecommunications, Inc. shall respond 
within seven days from t h e  issuance date of t h i s  O r d e r  to F l o r i d a  
Digital Network, fnc.'s Amended Petition for Arbitration as set 
f o r t h  in t h e  body of this Order .  
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By ORDER of Commissioner 5. Terry Deason a s  Prehearing 
2001, O f f i c e r ,  this 22nd Day of May I -  

J. TERRY DEASON 
Commissioner and Prehearing Officer 

( S E A L )  

FRB 

The Florida Public Service Commission is required by Section 
I 120.569(1), Florida Statutes, to notify parties of any 

administrative hearing or judicial review of Commission orders t h a t  
is available under  Sections 120.57 or 120.68, Flo r ida  Statutes, as 
well as the procedures and time limits t h a t  apply. This notice 
should no t  be construed to mean all requests f o r  an administrative 
hearing or judicial review will be gran ted  or result in t h e  relief 
sought .  

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person’s right to a-hearing. 

I 

Any party adversely affected by this order, which is 
preliminary, procedural or intermediate in nature, may request: (1) 
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida 
Administrative Code, if issued by a Prehearing Officer; (2) 
reconsideration within 15 days pursuant to Rule 25-22.060, Florida 
Administrative Code, if issued by the Commission; or ( 3 )  judicial 
review by t h e  F l o r i d a  Supreme Court, in the case of an electric, 
gas or telephone utility, or the First District Cour t  of Appeal, in 
t h e  case of a water or wastewater utility. A motion for 
reconsideration shall be filed with the  Director, Division of 
Records and Reporting, in the form prescribed by Rule 25-22.060, 
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Flo r ida  Administrative Code. Judicial review of a preliminary, 
procedural or intermediate ruling or order is available if review 
of the final action will no t  provide an adequate remedy. Such 
review may be requested from the appropriate court, as described 
above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 
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ATTACHMENT A 

PROPOSED ISSUE 10: Should BellSouth be required to 
provide FDN a service order 
option for  all voice-grade UNE 
loops (o the r  tharl SL-1 and SL- 

design circuits served through 
an integrated subscr iber  loop 
carrier (SLC) , where necessary 
and without additional 
requirements on FDN, (2) meet 
-intervals at parity with-retail 
service, ( 3 )  charge the SL-1 

. r a t e  if there is no integrated 
SLC or the SL-2 ra te  if there 
is, and ( 4 )  offer the order 
coordination option? 

-, a. * A ;  i*!iieAeL>- E e l l S ~ ; ; + , h  will (1) 
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I. CASE BACKGROUND 

Pursuant to Section 252 of t he  Telecommunications A c t  of 1996 
( A c t ) ,  Flor ida  Digital Network, Inc.  (FDN) petitioned for 
arbitration with BellSouth Telecommunications, Inc. (BellSouth) on' 
Janua ry  2 4 ,  2001. On February 19, 2001, BellSouth filed i ts  
Response to FDN's petition for arbitration. On April 9, 2001, FDN 
f i l e d  a Motion to Amend Arbitration Petition. On April 16, 2001, 
Bellsouth filed its Response In Opposition to the Motion. FDN 
filed its Reply to BellSouth's Opposition to Motion to Amend 
Avkitr7tioE Petition on April 30, 2001. Or, ?ay 72 2001, Order No. 
PSC-01-1168-PCO-TP w a s  issued granting FDN's Motion to Amend 
Arbitration Petition. 

A t  t he  issue identification meeting, t h e  p a r t i e s  identified 
ten issues to be arbitrated- Prior to the administrative hearing, 

administrative hearing was held on August 15, 2001. On September 
26, 2001, F'DN filed a Motion to Supplement Record of Proceeding. 
BellSouth filed a timely opposition to FDN's motion on October 3 ,  
2001. On December 6, 2001, O r d e r  No. PSC-01-2351-PCO-TP was issued 
denying FDN's Motion to Supplement Record of Proceeding. 

the parties _resolved a l l  of those issues except one. An 
_ _ .  _ -  ~- 

+ 

Although the parties w e r e  not able to reach a complete 
settlement, we commend the good f a i t h  efforts of t he  parties to 
continue t he  negotiation process throughout this proceeding. 

In t h i s  arbitration, FDN requests that this Commission order 
BellSouth to (I) end t h e  practice of insisting that consumers who 
buy Bellsouth's Digital Subscriber Line (DSL) service a lso  purchase 
BellSouth voice; (2) unbundle the packet switching functionality of 

BellSouth has deployed in remote terminal facilities throughout its 
network and offer a broadband unbundled network element (UNE) 
consisting of the entire transmission facility from the customer's 
premises to the cen t r a l  office; and (3) permit the  resale of the 
DSL transmission services t h a t  BellSouth provides to Florida 
corxumers at r e t a i l .  This Order  addresses these requests. 

' the Digital Subscriber L i n e  Access Multiplexers (DSLAMs) that , 

a 
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11. JURISDICTION 

Pursuant  to Chapter 364, Florida S t a t u t e s ,  and Section 2 5 2  of 
A c t ,  w e  have jurisdiction to arbitrate interconnection agreements, 
and may implement the processes and procedures necessary to do so' 
in accordance with Section 120.80 ( 1 3 ) ( d ) ,  Florida S t a t u t e s .  

111. BELLSOmH DSL OVER FDN VOICE LOOPS 

I We have been asked to decide whether BellSouth shouLd be 
required t o  continue t o  provide i t s  FastAccess Internet Seivice 
when i t s  customer changes to another voice teieconw.i;ljZxifizs 
provider. FDN seeks relief from what it claims to be BellSouth's 
"anticompetitive practice of leveraging its control  of the DSL 
market i n  Florida t o  injure competitors in the voice market." FDN 
witness Gallagher explains that when customers of BellSouth' s voice 
and FastAccess Internet Service seek to switch their voice service 
to FDN, B e l l S o u t h  WSi-11 disconnect th-elr FastAccess--Internet 
Service. He s t a t e s  that because FDN is unable to offer DSL and 
voice service over the same telephone l i n e  in most cases, customers 
are likely t o  lose i n t e r e s t  i n  obtaining voice services from FDN. 

BellSouth witness Ruscilli confirms t h a t  BellSouth will no t  
offer  i t s  FastAccess Internet Service to a voice customer of 
another carrier. Witness Ruscilli explains t h a t  t h e  only way a 
voice customer of FDN could obta in  or maintain BellSouth's 
FastAccess Internet Service would be for FDN to convert that 
customer from facilities-based service t o  a resale service, in 
which FDN would resell BellSouth's voice service to t h a t  customer. 
BellSouth witness Williams s t a t e s  that in the situation in which 
FDN resells BellSouth's voice service, BellSouth would s t i l l  be 
considered the voice provider, and therefore, BellSouth would 
continue to provide FastAccess Internet Service to t h a t  customer. 

Witness Williams contends t h a t  in any event BellSouth is not 
required to provide DSL service over a loop if BellSouth is no t  
providing voice service over that loop. In support of this 
position, he c i tes  the FCC's L i n e  Sharing Reconsideration Order,1 
which states in 116: 

In the Matters of Deplovment of Wireline Services Offerinq Advwced Telecomnications 
Capability, Order No. PCC 01-26; 16 FCC Rcd 2101 ( 2 0 0 1 ) .  
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We deny, however, AT&T's request t h a t  the Commission 
clarify t h a t  incumbent LECs must continue to provide xDSL 
service in t h e  event customers choose to obtain service 
from a competing ca r r i e r  on t h e  same line because we find 
that the Line  Shar ing  Order contained no such 
requirement. 

Witness Williams states t h a t  "the FCC then expressly stated that 
its Line Sharing Order 'does- not  require t h a t  [LECs] provide xDSL 
service when they are no longer  the voice provider'." 

Witness Williams a l s o  suggests several "business reasons" f o r  
BellSouth's decision not to offer DSL over FDN voice loops. F i r s t ,  
witness Williams s t a t e s  t h a t  the systems BellSouth uses to provide 
DSL service do not  currently accommodate providing DSL service over 
an ALEC's UNE loop. He s t a t e s  that prior to provisioning DSL 

loop is DSL capable. He explains: 
__ ._ - - I - service over a gi-ven loop, BellSouth must det-ermine whether I_ that ~ 

I 
In order to make this determination, BellSouth has 
developed a database that stores loop information for 
inventoried working telephone nunibers. When an ALEC l i k e  
FDN provides dial tone from its own switch, the ALEC (not 
the efid user) is BellSouth's customer of record, and the 
ALEC (not  BellSouth) assigns a telephone number to the 
end u s e r .  BellSouth's database, therefore, does not 
include loop information f o r  facilities-based UNE 
telephone numbers, and BellSouth cannot use the database 
to readily determine whether a facilities-based UNE loop 
is ADSL compatible. 

I 
Witness Williams sta tes  t h a t  BellSouth's troubleshooting, loop , 

provisioning, and loop qualification systems would not contain 
telephone numbers assigned by U E C s .  Therefore, he contends that 
these mechanized systems do no t  support t he  provisioning of DSL 
service over a UNE loop t h a t  an ALEC such as FDN uses to provide 
voice service. In addition, witness Williams argu.es that it would 
be "quite costly to try to take telephone numbers that awe not 
resident in our system today and to put those i n t o  those multiple 
databases. " 
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Further, witness  Williams sta tes  t h a t  processing DSL orders 
from an end user served by a facilities-based ALEC would be 
inefficient and costly. He explains t h a t  since t h e  ALEC has access 
to a l l  the features and functionalities of a UNE loop it purchases 
from BellSouth, for BellSouth to provision DSL it must negotiate' 
with each ALEC for use of the high frequency portion of these 
loops. 

\ 

FQN witness Gallagher responds that BellSouth's 'business 
reasons" f o r  not providing DSL over ALEC W E  loops are not adequate 
grounds fo r  denyinq F D W s  reycest .  He contends that when t h e  
Telecommunications A c t  of 1996 *as adopted, "the ILECs did not have 
in place many of the systems tha t  would ultimately be necessary'to 
support the UNEs, interconnection, collocation and resale 
requirements of the new A c t . "  Witness Gallagher argues that these 
systems were developed in response to the A c t ' s  requirements and 
the d-evelopment of these support systems should continue to be 
driven by regulatory decisions and applicable law, n o t p T h e o t h e r  
way around. 

Witness Gallagher contends t h a t  BellSouth can o f f e r  no 
reasonable justification for  its policy of not providing DSL over 
ALEC UNE loops. He states  t h a t  this practice is apparently 
designed t o  leverage its market power in the DSL market as an 
anticompetitive t oo l  to i n ju re  its competitors in the voice market. 
Witness Gallagher argues that with numerous competitive DSL 
providers fo ld ing  or downsizing, if FDN does not  obtain the relief 
it seeks in t h i s  proceeding, there is a very real possibility that 
BellSouth will eventually be the only DSL provider in i ts  incumbent 
region in Florida.  He sta tes :  

Therefore, BellSouth's ability to exert unreasonable and 
unlawful anticompetitive pressures on the  voice services 
market will continue to increase. For these reasons, 
BellSouth's refusal to offer xDSL service to Florida 
consumers who purchase f acilities-based voice service 
from [ALECs] is unreasonable and unlawful. 
In its br i e f ,  FDN argues that in the Line Sharing 

Reconsideration Order " the  FCC did not find t h a t  lLECs may lawfully 
refuse to provide DSL sexvice on lines on which it is not the 
retail voice carrier." FDN contends t h a t  the FCC simply determined 
t h a t  AT&T's request was beyond t h e  scope of ? reconsideration 
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order,  which was limited to consideration of the ILECOs obligation 
to provide line shar ing  as a W E .  

In addition, FDN contends t h a t  the Line Sharing Orde2 did not 
address, as a substantive matter, retail issues. FDN argues that’ 
“BellSouth cannot c i t e  the Line  Sharing Orders  as a basis for 
evading its retail obligations. FDN UNE voice customers who wish 
to buy Fasthccess DSL at retail should be permitted to do SO.” 

(emphasis in or ig ina l )  
I 

We note that the Line Shar ing  Order provided that :  

In this Order  we adopt measures to promote the 
availability of competitive broadband xDSL-based 
services, especially to residential and small business 
customers. We amend our unbundling rules to require 
incumbent LECs to provide unbundled access to a new 
network-element, the high frequency portion of the local 
loop. This will enable competitive LECs to compete with 
incumbent LECs to provide to consumers xDSL based 

I services through telephony lines that the competitive 
LECs can share w i t h  incumbent LECs. 

_I - - - - - - - - - - I I _I ~- 

Line Shaxing Order  at 0 4 .  

The Line Sharing Order also provided that a s t a t e  commission may 
impose additional line sharing requirements. The FCC states:  

It is impossible to predict every deployment scenario or 
the difficulties t h a t  might arise in the provision of the 
high frequency loop spectrum network element. States may 
take action to promote our overarching policies, where it 
is’ consistent with t h e  rules established in this 
proceeding. 

I 

Order at 8225. The FCC further emphasized that “States may, at 
their discretion, impose additional or modified requirements for 

In the Matters of Deployment of Wireline Servicee Offering Advanced Telecommunicatiens 
Capability, Order No. FCC 519-3551 1 4  FCC Rcd 20912 (19991 ,  remanded and vacated line sharing rule 
requirement, United S t a t e s  Telecom Association v. FCC, No. 00-1012, Congplidated with 01-1075. 
01-1102, 01-1103, No. 1015,  consolidated with 00-1025, 2002 HL 1040574 (D.C. Cir. May 24 ,  2 0 0 2 ) .  
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access to this unbundled network element, consistent with our 
national policy framework." Line Shar ing  O r d e r ,  14 FCC Rcd at 
20917. 

Recently, t h e  L i n e  Sharing Order was vacated by the U.S. Court ' 
of Appeals for the  D.C. Circuit. We note that t h e  Court  addressed 
the FCC's unbundling ana lys i s  and concluded that nothing in the A c t  
appears t o  support the  FCC's decision to require unbundling of the 
high frequency portion of the loop "under conditions where it had 
no ,reason to think doing so would bring on a significant 
PEkancement of compe t i t ion .  " 
- FCt, No, 00-1012, Consolidated with 01-1075, 01-1102, 01-1103, NO.. 
1015, consolidated with 00-1025, 2002 WL 1040574 (D.C. Cir. May 2 4 ,  
2002). We note t h a t  we have not relied upon the L i n e  Sharing Order 
for o u r  decision set f o r t h  herein. 

United S t a t SR -Te!dg~srg A s  a&-a t 

~~ ~ BellSouth --witness _ _  Ruscilli _ contends that BellSouth's ____-___ 

FastAccess Internet Service is an - "enhanced, nonreguhted, 
nontelecommunications Internet access service." We agree2 
However, we believe FDN has raised valid concerns regarding 
possible barriers to competition in the local telecommunications 
voice market that could result from BellSouth's practice o f  
disconnecting customers' FastAccess In te rne t  Service when they 
s w i t c h  to FDN voice service. That is an area over which we do have 
regulatory authority. 

We are troubled by FDN's assertions t h a t  BellSouth uses its 
ability to provide its FastAccess Internet Service ae leverage to 
retain voice customers, creating a disincentive for customers to 
obtain competitive voice service. In its brief, FDN suggests that 
this practice amounts to unreasonable denial  of service pursuant to 
Section 201 of the  Act and Section 364.03 (1) , Florida Statutes.  In 
addition, FDN contends t h a t  this practice unreasonably 
discriminates among customers, citing Section 202 {a) of t h e  A c t  and 
Sections 364 - 0 8  (1) and 364 -10 (1) , Florida Statutes. FDN a l s o  
asserts t h a t  BellSouth's requirement t h a t  an end user seeking to 
purchase its FastAccess Internet Service must a l s o  purchase 
BellSouth's voice service is an anticompetitive and illegal tying 
arrangement, and "a p e r  se violation of t he  antitrust laws." We 

' See In the Matter of Amendment of Section 64.702 of the Commiasion'e Rules and 
Reqdations, (computer If Final Decieion); 77 PCC 2d 364 (isao). 
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believe that FDN has demonstrated t h a t  this practice raises a 
competitive barrier in t h e  voice market for carriers that are 
unable to provide DSL service. 

As set forth in Sect ion 706 of t h e  Telecommunications A c t ,  ' 
Congress has clearly directed the sta te  commissions, as well as the  
FCC, to encourage deployment of advanced telecommunications 
capability hy using, among o the r  things, "measures that promote 
competition in the local telecommunications market, or other 
regulating methods that remove barriers to infrastructure 
investment.'' 

Furthermore, our s t a t e  statutes provide t h a t  w e  mst encourage 
competition in the local exchange market and remove barriers to 
entry.  As set f o r t h  in Section 3 6 4 . 0 1 ( 4 )  (g), Florida Statutes, 
which provides, i n  part, that the Commission shall, "[[e]nsure that 

- - - ____c all providers of-telecommunications senrices a r e  treated fairly-, -by 
preventing anticompetitive behavior. . . , ' I  w e  are authorized to 
address behaviors and practices that erect barriers to competition 
in the local exchange market. Section 364.01 (4) (a), Florida 
Statutes, also provides, in part, t ha t  we are to promote 
competition. We a l s o  note  that under Section 364.01 { 4 )  (b) I Florida 
Statutes, our purpose in promoting competition is to "ensure t h e  
availability of the w i d e s t  possible range of consumer choice in the 
provision of a l l  telecommunications services ." Thus, the 
Legislature's mandate to this Commission is clear. 

4 

As referenced above, FDN s t a t e s  that BellSouth's practice of 
disconnecting i t s  FastAccess Internet Service when its customer 
changes to another voice provider unreasonably discriminates arnong 
customers, citing Section 2 0 2 ( a )  of t h e  Act, as w e l l  as Sections 
364.08 and 364.10, Florida Statutes. Although it does not appear 
t h a t  Section 364.08, Flor ida  Statutes, is directly on point, we 
agree t h a t  Section 202(a) of the A c t  and Section 364.10, Florida 
S t a t u t e s ,  are applicable. Section 364 -10 (1) , Florida Statutes, 
provides that : 

I 

A telecommunications company may not make or give any 
undue or unreasonable preference or advantage to any 
person or locality or subject any particular person or 
locality to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever. * 
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Similarly, Section 202 of the A c t ,  among other things, precludes a 
common carrier from making any unjust or unreasonable 
discrimination in practices or services, directly or indirectly. 
BellSouth's practice of disconnecting its FastAccess servicelunduly 
prejudices or penalizes those customers who switch their voice ' 
service, as well as their new carrier. The FCC's Line Sharing 
Reconsideration Order is distinguishable here, because in this case 
BellSouth's pract ice  of disconnecting its FastAccess Internet 
s e n i c e  has a direct, h a r m f i l  impact on the competitive provision 
of Local telecommunications service. * 

We also note that Section 251(d) (3; of t h e  Telecommunications 
Act provides t h a t  the FCC shall not preclude: 

t he  enforcement of any regulation, order, or policy of a 
State commission that- 

IA )  establishes access and. interconne-c-tiqn. 
obligations of local carriers; 
(B) is consistent with the requirements of 
this section [251]; 
(a does not substantially prevent 
implementation of the requirements of this 
section and the purposes of this part. 

Thus, in the interest of promoting competition in accordance with 
state and federal law, Bellsouth shall continue to provide 
FastAccess even when BellSouth is no longer the voice provider 
because t h e  underlying purpose of such a requirement is to 
encourage competition in the local exchange telecommunications 
market, which is consistent with Section 251 of the A c t  and w i t h  
Chapter 364 ,  Florida Statutes .  

It is incumbent upon us to promote competition. The evidence 
shows that BellSouth routinely disconnects its  FastAccess service 
when a customer changes i t s  voice provider to FDN, which reduces 
customers' options for local telecommunications service. The 
evidence a lso  indicates that this practice is the result of a 
business decision made by BellSouth. Moreover, Bellsouth has 
declined to eliminate this practice, contending t h a t  it would 
result in increased costs and decreased efficiency. The record 
does not' however, reflect  that BellSouth cannot provision its  
FastAccess service over an FDN voice loop or that,doing so would be 
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unduly burdensome. As such, we find that this practice 
unreasonably penalizes customers who desire to have access to. voice 
service from FDN and DSL service from BellSouth.  thus, this 
practice is in contravention of Section 364.10, F l o r i d a  Statutes, 
and Section 202 of t he  A c t .  
practice creates a barrier to competition in the local 
telecommunications market in t h a t  customers could be dissuaded by 
this practibe from choosing FDN or another ALEC as their voice 
service provider, this practice is a l so  in violation of Section 
364 ..01(4), Florida Statutes. 

Furthermore, because we find that this' 

~ o n c l  u s i on 

This is a case of first  impression and we caution that this 
decision should not be construed as an attempt by this Commission 
to exercise jurisdiction over the  regulation of DSL service, but as 

- ----. -- -__I_ .an-exexcise of our j urisdict ion--t_o--promot_e__comp-e-t-i t ion in the local 
voice market. Pursuant to Sections 364.01 (4) (b) , ( 4 )  (d) , ( 4 )  (9) , 
and 364.10, F l o r i d a  Statutes,  as well as Sect ions  202 and 706 of 
the A c t ,  we find that f o r  the purposes of the new interconnection 
agreement, BellSouth shall continue to provide its FastAccess 
In t e rne t  Service t o  end users who obtain voice service from FDN 
over UNE loops. 

6 

IV. BROADBAND UNE LOOP 

We have a lso  been asked to decide whether BellSouth should be 
required to offer an unbundled broadband loop as a UNE to FDN. The 
point of controversy centers  around the fact that FDN's proposed 
broadband loop would include the  packet  switching functionality of 
the D S W  located in the remote terminal. BellSouth witness 
Williams argues t h a t  "FDN's proposed new broadband UNE is not 
recognized by the FCC, nor the industry, and includes functionality 
which the FCC and this Commission have been very clear in their 
i n t e n t  not to require ILECs to provide on a UNE basis." 

I 

BellSouth witness Ruscilli c i t e s  t h e  PCC's 1999 17NE Remand ' 

Order,' in which the FCC stated that " [ t l h e  packet switching 

I 

Implementation of the Local Competition Provisions in the Telecommunications A c t  of 
7 1996, Third Report and Order, Order No. FCC 99-238; IS FCC Rcd 3696  (1999). remanded, United 
States Telecom Association v. FCC. No. 00-1012, Consolidated w i t h  01-107$, 01-1102, 01-1103, No. 
1015, coneolidated with 00-1025, 2 0 0 2  W L  1040574  (D.C.  Cir. May 2 4 ,  2 0 0 2 ) .  
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network element includes the necessary electronics (e.g., routers 
and DSIAMs) ." UNE Remand O r d e r  at 1304 He asserts t h a t  the "FCC 
then expressly stated 'we decline at this time to unbundle the 
packet switchinq functionality, exceDt in limited circumstances'." 
(Emphasis added by witness) W E  Remand O r d e r  at 9306 The "limited 
circumstances" in which ILECs are required by t h e  FCC to unbundle 
packet switching are contained in 47 C.F .R .  Section 51.319 (Rule 

. 51.319). R h e  51.319(c) (5) - states: 

( 5 )  An incumbent LEC shall be required to provide + 

nmdioc r imina to ry  access to unbundled packet swi t ch ing  
capability only where each of the following conditions 
are satisfied. 

(i) The incumbent LEC has deployed digital 
loop carrier systems [DLC], including but not 
limited to, integrated d i g i t a l  loop carrier or 
universal digital loop carrier s y s t e m s ;  or- has 
deployed any o the r  system in which fiber optic 
f a c i l i t i e s  replace copper facilities in the 
distribution section ( e . g . ,  end office to 
remote terminal, pedestal or environmentally 
controlled vault); 

_I ~ _- 

(ii) There are no spare copper loops capable 
of supporting xDSL services the requesting 
carrier seeks to offer ;  

(iii) The incumbent LEC has not permitted a 
requesting carrier to deploy a D i g i t a l  
Subscriber Line Access Multiplexer in the 
remote terminal, pedestal or environmentally 
controlled vault or other  interconnection 
point, nor has t h e  requesting carrier obtained 
a virtual  collocation arrangement at these 
subloop interconnection poin ts  as defined by 
paragraph (b) of t h i s  section; (and 

( i v )  The incumbent LEC has deployed packet 
switching capability for its own use. 
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BellSouth witness Ruscilli argues t h a t  BellSouth shouldnot be 
required to unbundle its packet switching functionality except when 
these specific conditions are met, He contends that the FCC 
"clearly s t a t e d  t h a t  an incumbent has no obligation to unbundle 
packet switching functionality 'if it permits a reauestinq carrier ' 
to collocate its DSLAM in the incumbent's remote terminal, on the 
same terms and conditions that apply to its own DSLAM'." (emphasis 
added by withess) UNE Remand O r d e r  at 9313. Witness Ruscilli states  
that BellSouth will permit -FDN to collocate its own DSLAM at a 
BellSouth RT, and if BellSouth is unable to accommodate such a 
collocation it will then unbundle p a c k , ,  slt;ltcki::c: J k i i z L . i G : i a J  :.ty 75  
that RT. 1 

FDN witness Gallagher acknowledges that the FCC has 
established a four-part test, but sta tes  that t h i s  is merely. 'one 
set of circumstances where packet switching clearly must be 

- - . - - - unbundxed. I' 4emphasia added> He asser-ts-~~a~-nothinginthe_. UNE 
Remand Order suggests that packet switching may not  be unbundled in . 
other situations. Nevertheless, witness Gallagher contends, all 

I four of these conditions are m e t  in BellSouth's network. fn 
particular, witness Gallagher disagrees that ALECs are afforded the  
ability to collocate DSLAMs at RTs on the same terms and conditions 
as BellSouth's DSLAMs. He argues that although BellSouth 
"nominally allowsu ALECs to collocate DSLAMs in RTs, such 
collocation is subject to untenable t e r m s  and conditions. Witness 
Gallagher contends that BellSouth refuses to allow ALECs to connect 
DSLAMs to lit fiber t h a t  is used to carry BellSouth's traff ic  to 
the central  office. He argues t h a t  since dark fiber is of ten  not 
available, F D W s  DSLAM would be stranded at the RT. F o r  these 
reasons, witness Gallagher claims t h a t  BellSouth does not permit 

I collocation of DSLAMs at RTs on t h e  same terms and conditions 
applicable to BellSouth's DSLAM functionality. 

Witness Gallagher suggests t h a t  we are not required t o  apply 
the  four-part UNERemand Order t e s t  before establishing a broadband 
W E .  Witness Gallagher contends t ha t  "the Florida Commission can 
and should order unbundling of packet  switching if it finds that 
[ALECs] would be impaired without such access, pursuant to the 
terms of FCC Rule 51.317." (emphasis added) 

Witness Ruscilli acknowledges t h a t  w e  have been granted the  
authority to establish additional UNEs, but, he argues that w e  "may 
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establish a new UNE only if t h e  carrier seeking the new UNE carxies  
the burden of proving the impairment t e s t  set forth in the.FCC's 
UNE Remand Order." FDN witness Gallagher agrees, stating t h a t  t h e  
legal standard to be used by us when creating a n e w  UNE is 
prescribed in FCC Rule 51.317. 
in the UNB Remand Order, as referred to by BellSouth witnesa 
Ruscilli, and that set forth in FCC Rule 51.317 are one and the 
same. The 'rule s t a t e s  that if the state commission "determines 
t h a t  lack of access to an eiement impairs a requesting carri,er's 
ab i l i t y  to provide service, it may require the unbundling of that 
element. , . 47 C.Fmfi -*  ~ ~ ~ * ~ ~ y + '  \UI CAI . - I  * 

We note t h a t  the standard s e t  forth 

I 

In considering whether lack of access to a network element 
"materially diminishes" a requesting carrier's ability to provide 
service, state commissions are to consider whether alternatives in 
the market are available as a practical, economic, and operational 

~ mat++=-.- --x=doiag- so, ---the state--commissions- arc - to-rel.y_on-fact.ors - 

such as cost, timeliness, quality, ubiquity, and impact on network 
operations to determine whether alternative network elements are 
available. 4 7  C , F . R .  fa51.317 (b) (2)) S t a t e  commissions may also 
consider additional factors such as whether unbundling of a network 
element promotes the rapid introduction of competition; facilities- 
based competition, investment and innovation; and reduced 
regulation. F u r t h e r ,  the sta te  commission may consider whether 
unbundling t he  network element w i l l  provide cer tainty to requesting 
carriers regarding the availability of the element, and whether it 
is administratively practical to apply. 47 C.F.R. S51.317 (b) (3) 

.. . - ~ 

FDN witness Gallagher argues t h a t  t h e  "cost of providing 
ubiquitous service throughout the s t a t e  of Florida by collocating 
D S W s  at remote terminals would be staggeringly expensive, and 
well beyond the capability of FDN or other [ALECs] ." He states t ha t  
FDN has spent millions of dollars to collocate equipment in 100 of 
BellSouth's 196 cent ra l  offices in Flor ida .  With over 12,000 
remote terminals in BellSouth's network, witness Gallagher contends 
t h a t  collocation on that scale would be financially impossible for 
FDN. BellSouth witness Williams confirms that as of May 23, 2001, 
there were 12,037 remote terminals in BellSouth's Flor ida  network. 
Witness Gallagher also contends that it would be prohibitively 
time-consuming to collocate a DS- in every remote terminal{RT). 
He s t a t e s  that "the process in my estimation would require well 
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more than one year before FDN could start to provide service, and 
perhaps much longer." 

Another alternative proposed by BellSouth for providing DSL 
service to consumers served by a DLC loop is utilizing ah available 
\\home run', copper loop. Witness Williams explains that FDN could 
perform an electronic Loop Make-up and locate an available home-run 
copper loop' from the customgr's NID a l l  t h e  way to FDN's central 
o f f i c e  collocation space. FDN would then reserve this loop and 
place an order  for  that home-run copper loop. BellSouth would then 
do a loop change co rto-v'e r D N  ts a? dl-copper loop. 

FDN witness Gallagher responds t h a t  in many BellSouth service 
areas, no copper facilities are available for  DSL. In addition, he 
s t a t e s  t h a t  many DLCs are deployed where copper loops are longer 
than 18,000 feet. A t  that distance they are not  capable of 

- cazving- DSL transmission-;- Be contends that -'\-[-eJ~efl-w~~re-~~me--rlm 
copper loops are DSL-capable, the quality of the DSL transmissions 
would be inferior to DLC loops and therefore would not be 
competitive in the consumer market." + 

BellSouth witness Ruscilli contends that  FDN is not impaired 
by the fact that BellSouth does n o t  provide packet switching 
functionality or t h e  DSLAM as a UNE because FDN can purchase, 
i n s t a l l ,  and utilize these elements j u s t  as easily and cost- 
effectively as BellSouth. In addition, witness Ruscilli argues 
that in determining whether to create a new broadband UXE, we must 
consider the effects unbundling w i l l  have on investment and 
innovation in advanced services. He s t a t e s  t ha t  an important part 
of the FCC's reasoning in not unbundling advanced services 

,equipment was to avoid stifling competition and to encourage 
innovation. He argues t h a t  ALECs can choose to install ATM , 

switches and D S U s  j u s t  as BellSouth has done, and they would not 
be impaired by implementing this strategy. 

Furthermore,  witness Ruscilli contends t h a t  requiring t h e  
unbundling of advanced services equipment would have a "chilling 
effect" on BellSouth's incentives to invest in such equipment. He 
s t a t e s  t h a t  j u s t  as ALECs would have no incentive to invest in 
advanced services equipment, an ILEC's incentive tu invest in such 
equipment would be stifled if i ts  competitors can take  advantage of 



ORDER NO. PSC-02-0765-FOF-TP 
DOCKET NO. 010098-TP 
PAGE 16 

the equipment's use without incurring any of the risk. We agree. 

We do n o t  believe that a general unbundling requirement for 
a l l  of BellSouth's network based upon the four-part test contained 
in Rule 51.319 is appropriate. Rather, t h i s  rule contemplates a 
case-by-case analysis of whether these conditions are met at 
specific remote terminals. We agree with BellSouth witness 
Ruscilli, wh'o states  that '' [r] equiring t he  statewide unbundling of 
packet switching if an ALEC c a n  find one remote terminal to wpich 
t h i s  exception applies would impermissibly ignore the FCC' s intent 
by aliowilig the I f m t ~ ;  exception to swallow t he  generzil riik '' 

I 

There is insufficient evidence in the record to make a 
determination regarding each of the specific remote terminals 
deployed in BellSouth's network, but the testimony does show that  
BellSouth does allow for the collocation of DSLAMs in remote 
temina ls .  - Thus, we do not believe t h e  four---pa-rt- test  -contained-in 
Rule 51.319 has been m e t .  Therefore, the  record does not support 
unbundling packet switching pursuant to Rule 51.319. We f u r t h e r  
note t h a t  while there is no evidence in the record to support a 
finding that FDN can obtain the ability to provide the desired 
functionalities through third part i e s ,  there was evidence regarding 
several proposed alternative methods of providing DSL to consumers 
served by DLC loops when an ALEC is t he  voice provider. 

6 

. 

FDN witness Gallagher contends t h a t  "early en t ry  and early 
name ' reccgnftion are crucial to success in markets for new 
technologies and new services." He states t h a t  with each day FDN 
f a l l s  f u r t h e r  behind BellSouth in t h e  DSL market. While certain 
advantages accrue to the provider who is first  to market, the 
record nevertheless reflects t h a t  the initial cost of installing a 
DSLAM in a remote terminal is similar for FDN and BellSouth. 

The FCC explains that t w o  fundamental goals of the A c t  are to 
open the local exchange and exchange access markets to competition, 
and to promote innovation and investment by a l l  participants in the 
telecommunications marketplace. UNE Remand O r d e r  at 1103. 
BellSouth witness Ruscilli contends t h a t  the FCC has acknowledged 
that there is "burgeoning competition" to provide advanced 
services, and that this exists without unbundling I L K  advanced 
services equipment. He asserts that t h e  "existence of this 
competition alone precludes a finding of impairmFnt." In support 
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of his position, witness Ruscilli cites to paragraph 316 of the UNE 
Remand Order in which the  FCC explained that it declin-ed to 
unbundle packet switching due to its concern tha t  it "not stifle 
burgeoning competition in the advanced service market." BellSouth 
argues that creating a brcadband UNF: would "have a chillling effect 
on BellSouth's incentives to invest in the technologies upon which 
advanced services depend. BellSouth contends that "an ILEC's 
incentive to' invest i n  new and innovative equipment will be stifled 
if its competitors, who can fust as easily invest in the equipment, 
can t a k e  advantage of the equipment's use without incurring any of 
rhr x i d . .  *, 

We share the concern that, i n  the nascent xDSL market, 
unbundling could have a detrimental impact on facilities-based 
investment and innovation. While unbundling DSLAMs at remote 
terminals could indirectly promote competition in the local 

- - - - --exchange marketT - t h i s  might discourage facil~ti~s---based-mpetition 
and innovation. Such an unbundling requirement may impede 
innovation and deployment of new technologies, not only for ILECs, 
but for  the competitors as well, Thus, we believe it is prudent to 
carefully weigh the  potential effect of unbundling a broadband W E ,  
and w e  a l so  believe t h a t  the effects of the creation of a broadband 
UNE have not been adequately explored in this proceeding. 

4 

Upon consideration of the evidence and arguments presented, we 
find Bellsouth's arguments regarding the  impact on the ILEC's 
incentive to invest in technology developments to be m s t  
compelling. We have ser ious  concerns t h a t  requir ing BellSouth to 
unbundle its DSLAMs in remote terminals would have a chilling 
effect on broadband deployment. Furthermore, w e  do not believe , that  FDN has demonstrated t h a t  it would be impaired without access 
to a broadband W E ,  because it does have the ability to collocate 
D S W S .  While FDN has raised the expense of such collocation as a 
concern, t he  record ref lects  that the costs to install a DSLAM at 
a remote terminal are  similar for both BellSouth and FDN. AS 
such, FDN has not demonstrated that it is any more burdensome for 
FDN to collocate DSLAMs in BellSouth's remote terminals than it is 
for BellSouth. Since the record does no t  reflect that FDN faces a 
greater burden than does BellSouth, w e  do not find that FDN is 
impaired in this regard. F o r  these reasons, we find it is not 
appropriate at t h i s  time to require BellSouth to create a broadband 
UNE . 

, 

1 
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We emphasize t h a t  the  best remedy in t h i s  situation would have 
been a business solution whereby t h e  parties would negotiate the 
terms of the provision of the  DSL service, instead of a regulatory 
solution. By not requiring a brcadband UNE, t h e  possibility of a 
business solution still exists. 

' 

. 
Conclusion 

> 

t 

Accordingly, we decline t o  require BellSouth to ,rxsst,e 2 

broadband UNE at this time  OS t h e  purposes 05 ::\e new. 
FDN/BellSouth interconnection agreement. I 

V. RESALE 

The final issue before us is whether BellSouth should be 
required to offer its DSL service at resale dfscounts: FDN-wi - tness  
Gal-lagher contends t h a t  "BellSouth and its a f f i l i a t e s  are required 
to offer, on a discounted wholesale basis, all of their retail  
telecommunications services, including xDSL and other  high-speed 
data services, pursuant to the resale obligations applicable to 
incumbent local exchange carriers under Section 251(c) ( 4 )  of the 
Federal A c t . "  He states that while not a substitute for UNE access, 
the A c t  does require BellSouth to offer access to these services 
through resale. 

Section 251(c) ( 4 )  (A) of t h e  A c t  s t a t e s  thht ILECs have "the 
duty to offer for resale at wholesale rates any telecommunications 
service that the carrier provides at retail to subscribers who are 
not telecommunications carriers." BellSouth witness R u s c i l l i  
argues t ha t  BellSouth is not obligated to make its Internet access 
offering available at the resale discount because it is an 
enhanced, nonregulated, nontelecommunications service. He 
explains : # 

If BellSouth markets DSL to residential and business end 
users,  then the service is clear ly  a r e t a i l  offering, and 
the wholesale discount applies. However, if the DSL 
service is offered to Internet Service Providers as an 
input  component to the ISP service offering, it is not a 
retail offering, and the resale requirements of the A c t  
do not apply. BellSouth's Fast Access Internet service 
f a l l s  i n t o  the l a t t e r  category. F a s t  Access is not a 
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telecommunication service. It is an enhanced, 
nonregulated, nontelecommunication In te rne t  accese 
service that uses BellSouth’s wholesale DSL 
telecommunication service as one of its components. 

Witness R u s c i l l i  contends that BellSouth does not offer a 
tariffed retail DSL service, and has no obligation to make 
available its  wholesale DSL service at the resale discount. In 
support of h i s  position, w i t w s z  ? L S L ~ E ~  CLES the FCC’s Second 
Advanced Services Order in CC Docket No. 98-147’. The Secohd 
Advanced Services Order sta tes  : 

b 

Based on the record before us and the fact  specific 
evaluation set out above, we conclude that while an 
incumbent LEC DSL offering to residential and--busineBW- 
end-users is -clearly a retail offering designed for  and 
sold to the ultimate end-user, an incumbent LEC offering 
of DSL services to Internet Service Providers as an input 
component to t h e  Internet Service Provider’s high-speed 
Internet service offering is not a retail offering. 
Accordingly, w e  find that DSL services designed for and 
so ld  to residential and business end-users are subject to 
the discounted resale obligations of section 251 ( c )  ( 4 ) .  
We conclude, however, t h a t  section 251(c) ( 4 )  does not 
apply where t h e  incumbent LEC offers DSL services as an 
input component to Internet Service Providers who combine 
t h e  DSL service with their own Internet senice .  
{ footnote omitted) 

Order at 919. Witness Ruscilli sta tes  t h a t  the United States Court 
of Appeals for t h e  D i s t r i c t  of Columbia Circuit recently issued a 
decision t h a t  confirms t h e  FCC’s r u l i n g /  In its decision, the 
court considered ASCENT‘S objections t o  the above mentioned 
language, and found t h a t  the  FCC‘s Order was in all respects 
reasonable. 

. 

’ Deployment of Wirelfne Services Offerinq Advanced TelecMmnunications Capability. Second 
Report and Order, Order No. FCC 39-330; 14  FCC Rcd 19237 f1999) .  

Association of Communications E n t e n r i s e s  v. FCC, 253 F.3d 29 W . C .  C i r .  2001) .  (‘ASci” 
11- 1 

.-. -_.. 
., . . -. - .. . 
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FDN responds that to qualify for t h i s  exclusion, ILEC 
offerings must be exclusively wholesale offerings. FDN coatends 
that BellSouth's offering is not so narrowly tailored, and thus is 
not exempt from resale obligations. FDN witness Gallagher contends 
that  BellSouth does sell  retail DSL through an ISP that it owns and' 
controls. He maintains t h a t  " the BellSouth group of companies, 
taken together, is the largest  r e t a i l  DSL provider in Florida." He 
explains : 

\ 

I BellSouth's ISP obtair?s DSL from Bellsouth's local 
exchange corr~psny. % - i l S s ~ u t h  promotes and se l l s  its 
telephony and DSL service using t h e  same advertisements, 
customer service and sales agents, and Internet sites, 
including [BellSouth Telecommunications' website] 
Revenues from DSL sales and telecommunications services 
are reported together and accrue for the benefit of the 

-~ - -- same BelZSouth shareholders. Zf BellSouth were permitted 
to avoid its Section 251 obligations by selling all of 
its telecommunications service on a wholesale basis to 

I other af f i l i a te s ,  it would render the  unbundling and 
resale obligations of t he  Federal Act meaningless. 
Therefore, retail sales of telecommunications services by 
any BellSouth a f f i l i a t e  should be attributed to the local 
exchange carrier operation for t h e  purposes of Section 
251. 

In support of this position, witness Gallagher cites a January 
9, 2001, decision by the  Unites S t a t e s  Court of Appeals for t h e  
Di s t r i c t  of Columbia C i r c u i t  (ASCENT]', in which he sta tes  that the 
court held that I L K S  may not "sideslip § 251 (c) s requirements by 

I simply offering telecommunications services through a wholly owned 
affiliate." According to witness Gallagher, the court held that 
retail sales of telecommunications services by ILEC affiliates are 
still subject to the ILEC's resale obligations. He explains that 
although the  court's decision in ASCENT involved a regulation 
pertaining to SBC specifically, the logic of t h e  decision should 
apply to BellSouth as well. 

' Association of Communications Enterprises v. FCC, 235 P . 3 d  662,(D.C. cir. 20011 
('ASC- 
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BellSouth witness Ruscilli contends that t h e  A S C m  decision 
does n o t  support FDN's position in this issue. He argues that the 
ASCENT decision deals with regulatory relief granted by the FCC in 
the  Ameritech/SBC merger, regarding the resale of advanced services 
if offered through a separate affiliate. He sta tes  that this' 
ruling does not require BellSouth to offer advanced services at 
resale. In addition, witness Ruscilli argues that BellSouth does 
not have a beparate affiliate for the sale of advanced services. 
In its brief, BellSouth ekplains t h a t  BellSouth's FastAFcess 
In t e rne t ,  Servkc is sold by BellSouth Telecommunications, Inc. as 
a non-regulatzG Inrernet access service offering, thac, atiiizes 
BellSouth's wholesale DSL service as a component. * 

FDN witness Gallagher argues that "BellSouth cannot refuse t o  
separate  its [DSLI telecommunications service from ite enhanced 
services for t h e  purpose of denying resale." He contends that "FCC 
unbund3ing- rules require BellSouth to offer i-ts tekcommnkations 
services separately from any enhanced services, even if it only 
s e l l a  them as a bundled product ." In its brief, FDN refers to FCC 
Memorandum Opinion and Order in CC Docket No. 9 8 - 7 9 , '  stating that 
t he  "FCC has expressly held that DSL transmission is an interstate 
telecommunications service that does not lose its character as such 
simply because it is being used as a component in the provision of 
a[n enhanced] service t h a t  is not su5ject to T i t l e  XI.# FDN also  
cites t h e  recent D.C. Circuit Court's WorldCom decisi~n,~ to argue 
that as long as a carr ier  "qualifies as a LEC by providing either 
'telephone exchange service' or 'exchange access,' then it must 
resell and unbundle all of its telecommunications offerings, 
including DSL." FDN witness  Gallaghew s t a t e s  t h a t  FDN does not seek 
to resell  BellSouth's Fast Access Internet service, but rather only 
the DSL telecommunications transport component of that service. 

Section 251(c) (41  (A) of the A c t  s ta tes  that ILECs have the 
duty to "offer for resale at wholesale rates any telecommunications 
service that  the  carrier provides at retail to subscribers who axe 
not telecommunications carriers." When determining if a 
particular service is subject to t h e  resale obligations of t h e  A c t ,  
we must consider primarily two t h ings :  (1) whether t h e  service is 

* GTE Telephone ODeratina Cos.; GTOC T a r i f f  No. 1; GTOC Transmittal No. 1 1 4 8 ,  Memorandum 
Opinion and Order, Order No. FCC 96-292; 13 FCC Rcd 22466 ( 3 9 9 8 ) .  

WorldCam. Inc. v .  FCC, 246 F.3d 690 ( 0 . C .  C i r .  2001). 
I 
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a telecommunications s e n i c e ,  and ( 2 )  whether the service is 
offered at retail. 

BellSouth contends that its FastAccess Internet Service is an 
"enhanced, nonregulated, nontelecomunication Internet access' 
service" and exempt from the A c t ' s  resale provisions. We agree. 
While BellSouth does in fact  sell this service on a retail basis, 
w e  believe ' t ha t  BellSouth's FastAccess Internet Service is an 
enhanced, information sentice that is not  subject to the resale 
rewixements contained in Section 251 of the A c t .  

However, FDN does not request that we require BellSouth to 
offer i ts  FastAccess Internet Service at the resale discount; 
rather, FDN seeks to resell only the DSL component of that service. 
In its brief FDN argues that BellSouth has provided no legal basis 
for  its claim that "bundled," "enhanced" services are exempt from 

legal basis for BellSouth's claim. On the contrary, FDN asserts 
that ''[€]or the l a s t  20 years, FCC bundling r u l e s  have required 

t facilities-based common carriers to offer telecommunications 
services separately from any enhanced services, even if it only 
offers them at retail as a bundled product." ( footnote  omitted) 

__ the--resale -obligation. FDN -contends tMs-4~ hecause there -is 

We agree that the FCC has long required ILECs offering 
enhanced services to offer the basic service components to other 
carriers on an unbundled basis; however, w e  do not believe this 
requirement reaches the level of unbundling that FDN seeks.  In its 
Third Computer lnquiry (Computer IIf)lD, the FCC stated: 

[w]e maintain the existing basic and enhanced service 
categories and impose CEI and Open Network Architecture 
requirements as the  principal conditions on the provision 
of unseparated enhanced services by AT&T and the BOCs. 
The CEI standards, which will be in effect on an i n t e r im  
basis pending our approval of a carrier's Open Network 
Architecture Plan, require a carrier's enhanced services 
operations to take under tariff the basic services it 
uses in offering unseparated enhanced services. Such 

I 

, 

In the Matters of: Amendment of Sections 64.702 of the Commission'B Rules and 
Requlatjons (Third Computer I n q u i r v ) :  and P o l i c y  and Rules Concemlnq Rates fer Competitive 
Conanon Carrier Services an Facilities Authorizatlons Thereof; Ccnrununications Protocols under 
section 64 .702  of the Commfssion's Rulee and Requlatfons, 104  F'CC 2d 958 11986) 
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basic services must be available to other  enhanced 
senices  providers and users under the same tariffs on an 
unbundled and functionally equal basis. 

I 

Computer 111 at 1 4. Further, t h e  FCC sta ted:  
I 

[W] e consider Open Network Architecture to be the overall 
design of a carrier’s basic network facilities and 
services to permit a l i  users of the  basic network,, 

I including the enhanced service operations of the tarrier 
and its competitors, tc intercormect to q c ~ l i ,  basic 
network functions and interfaces on an unbundled and I 

“equal access” basis A carrier providing enhanced 
services through Open Network Architecture must unbundle 
key components of its basic services and offer them to 
t he  public under tariff, regardless of whether its 
enhanced services u t i l i z e  t h e  unbundled- components-;- 

We believe the record shows that BellSouth complies with these 
obligations when providing its own FastAccess Internet Service. In 
its brief, Bellsouth explains t h a t  its ”FastAccess Internet Senrice 
is a combination of a federally-tariffed wholesale DSL senrice and 
e-mail, I n t e r n e t ,  and other enhanced services (which were 
analogized to the water that flows through the DSL pipe during the 
hearings) .” While BellSouth offers its CSL service to ISPs at the 
tariffed wholesale rate, witness Ruscilli argues that BellSouth 
does not offer a tariffed retail DSL service. 

We believe t h a t  BellSouth offers its DSL service as a 
wholesale t a r i f f e d  product available to other enhanced service , 
providers pursuant to the unbundling requirements of C o m p u t e r  III- 
As a wholesale product that is only offered to enhanced service 
providers, we do not believe BellSouth’s DSL service is subject to 
the resale obligations contained in Section 251k) ( 4 ) -  As stated 
by the FCC in i ts  Second Advanced Services Order,  ”an incumbent LEC 
offering of DSL services to Internet Service Providers as an input 
component to t h e  In te rne t  Service Provider% high-speed Internet 
service offering is not a retail offering.” Order at q19. W e  
note that the Second Advanced Services O r d e r  w a s  recently affirmed 

‘ 

4 
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by the  D.C. Circuit Court  of Appeals in ASCENT 11. 
ASCENT 11 decision the Court stated that 

However, in t h e  

If in the future an ILEC's offering designed for and sold 
to ISPs is shown actually to be taken by end-users to a 
substantial degree, then the  Commission might need to 
modify its  regulation to bring its treatment of t h a t  
offeri4g into alignment with its interpretation of \\at 
retail,,, but that  is a 'case for another day. 

I 

ASCENT 11 at p.32. 

Although there has been some discussion regarding the first 
ASCENT decision by the D.C.  C i r c u i t  Court  of Appeals, we do not 
believe this decision has any impact on t he  issue presently before 
us. FDN witness Gallagher contends t h a t  in ASCENT, the D.C- 

I _  --eircui'-t~ourt---€~und ILECs may not  "sideslip §25X 4cj 's -requirements 
by simply offering telecommunications services through a wholly 
owned affiliate-" We agree that the D.C. C i r c u i t  Court found that 
Section 251 resale requirements extend to ILEC affiliates; however, 
Bellsouth does not offer its DSL service through a separate 
affiliate. Even if BellSouth was to offer this service through a 
separate affiliate, the DSL service in question is a wholesale 

t 

product that 
contained in 

Conclusion 

We find 

would still not be subject to t h e  resale obligations 
Section 251. 

. 

I 

that  BellSouth's DSL service i s  a federally tariffed 
I wholesale product t h a t  is not offered on a r e t a i l  basis. Since it 
is not offered on a retail basis, BellSouth's DSL service is not , 
subject to the resale obligations contained in Section 
251(c) (4) (A). Therefore, we find t h a t  BellSouth shall not be 
required to offer either i ts  FastAccess In te rne t  Service or its DSL 
service to FDN for resale in t h e  new BellSouth/FDN interconnection 
agreement. 

We have conducted these proceedings pursuant to the directives 
and criteria of Sections 251 and 252 of the A c t .  We believe that 
our decisions are consistent with the terms of Section 251, the 
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provisions of the FCC r u l e s ,  applicable court  orders and provisions 
of Chapter 364, Florida Statutes.  

The parties shall be required to submit a signed agreement 
t h a t  complies with our decisions in t h i s  docket fox approval within' 
30 days of issuance of t h i s  Order .  This docket shall remain open 
pending our approval of the final arbitration agreement in 
accordance with Section 252 Of the Telecommunications A c t  of 1996. 

. Based on the foreg~ing, it is 4 

ORDERED by the Florida Public Service Commission that the 
specific findings set fo r th  in this Order are approved in every 
respect. It is further 

ORDERED that t h e  part ies  shall submit a signed agreement that 
comp-lies w i t l a  our decis ions- in  this docket for a_pprrova& -with$n 30 
days of issuance of t h i s  Order. It is further 

ORDERED that t h i s  docket shall remain open pending our 
approval of the f i n a l  arbitration agreement in accordance with 
Section 252  of the Telecommunications A c t  of 1996. 

By ORDER of t h e  Florida Public Service Commission t h i s  5th day 
of June, 2002. 

BLANCA S .  BAY& Director 
Division of t h e  Commission Clerk 
and Administrative Services 

By: 

Bureau of Records and Hearing 
Services 

( S E A L )  

FRB 
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NOTICE OF FURTHER PROCEEDINGS OR JUDlCIAL REVIEW 

The Florida Public Semice Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that' 
is available under Sections 120.57 or 120.68, Florida Statutes,  as 
well as t he  procedures and time limits t h a t  apply. This notice 
should not be construed to msan all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
pm71mht - 
L -_  -3 

Any party adversely affected by t h e  Commission's final action 
in this matter may request: 1) reconsideration of t h e  decision by 
filing a motion for reconsideration with the Director, Division of 
the Commission Clerk and Administrative Services, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 3 2 3 9 9 - 0 8 5 0 ,  within fifteen (15) 

- --days-o5+he-4ssudnce -of- t h i s  -order- in-the-form pre-scribed by Rule- 
25-22.060, Florida Administrative Code; or 2) jud ic ia l  review by 
the Flor ida  Supreme Court in t h e  ca6e of an electric, gas or 
telephone utility or the F i r s t  District Court of Appeal in the case 
of a water and/or wastewater utility by filing a notice of appeal 
with the Director, Division of the Commission Clerk and 
Administrative Services and filing a copy of the notice of appeal 
and the  filing fee with the appropriate court. This f i l i n g  must be 
completed within t h i r t y  (30) days a f t e r  the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in t h e  form specified in Rule 9.900(3), 
Florida Rules of Appellate Procedure. 

-- 

I 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

ln re: Petition by Florida 
Digital Network, I n c .  for 
arbitration of certain terms and 
conditions of proposed 
interconnection and resale 
agreement with BellSouth 
Telecommunications, Inc. under 
t h e  Telecommunications A c t  of 
1996. 

DOCKET NO. 010098-TP e 

ORDER NO. PSC-02-1453-FOF-TP 
ISSUED: October 21, 2002 

I 

LILA A .  JABER, Chairman 
J. TERRY DEASON 

MICHAEL A. PALECKI 

ORDER DENYING MOTIONS FOR RECONSIDERATION, CROSS-MOTION FOR 
RECONSIDERATION AND MOTION TO STRIKE 

BY THE COMMISSION: 

CASE BACKGROUND 

Pursuant to Section 252 of the  Telecommunications A c t  of 1996 
(Act), Florida D i g i t a l  Network, Inc. (FDN) petitioned for 
arbitration with BellSouth Telecommunications, Inc. (BellSouth) on 
January 2 4 ,  2001. On February 19, 2001, BellSouth filed its 
Response to FDN's petition for arbitration. On April 9 ,  2001, FDN 
filed a Motion to Amend Arbitration Petition. On April 16, 2001, 
BellSouth filed i t s  Response In Opposition to the Motion. FDN 
filed its Reply to BellSouth's Opposition to Motion to Amend 
Arbitration Petition on April 30, 2001. On May 2 2 ,  2001, Order No. 
PSC-01-1168-PCO-TP was issued granting FDN's Motion to Amend 
Arbitration Petition. 

Prior to the administrative hearing, t he  parties resolved a l l  
issues except one. An administrative hearing was held on August 
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15, 2001. On September 26, 2001, FDN filed a Motion to Supplement 
Record of Proceeding. BellSouth filed a timely opposition to FDN's 
m t i o n  on October 3, 2001. On December 6, 2001, Order No. fsC-01- 
2351-PCO-TP w a s  issued denying FDN's Motion to Supplement Record of 
Proceeding. This docket was considered at the April' 2 3 ,  2 0 0 2 ,  
Agenda Conference. On June 5, 2002, Order No. PSC-02-0765-FOF-TP, 
Final Order on Arbitration, was issued. 

On June 17, 2002, FDN filed a Motion f o r  Clarification, or 
Reconsideration. B e l l S c l i t h  filed i ts  Response to this motion on 
3une 24, 2 ~ i l Z .  

On June 20, 2002, BellSouth filed a Motion for 
Reconsideration, or in t h e  Alternative, Clarification. FDN f i l e d  
its Response/Opposition t o  t h i s  motion on June 27, 2002. On that 
same day,  FDN also filed a Cross-Motion for Reconsideration. 

-*eI%ou-tb -€<-3-ed a Mot i en  -- t-0 - - ~  Stq-ike - - - - € ~ ~ s s - - m o t ~ ~ n - - ~ ~ ~  
Reconsideration, or in t he  Alternative, Response to FDN's Cross- 
motion on July 5 ,  2002. 

We note that in t h e i r  pleadings both parties also had 
requested an extension of time to file an interconnection 
agreement. On July 3,2002, O r d e r  No. PSC-02-0884-PCO-TP was issued 
granting BellSouth's request for extension of time to file an 
interconnection agreement. 

This Crder addresses FDN's and BellSouth's Motions for 
Reconsideration, as well as the Cross-Motion for Reconsideration 
and Motion to Strike. 

I JURISDICTION 

We have jurisdiction i n  this matter pursuant to Section 252 of 
the Act to arbitrate interconnection agreements, as well as 
Sections 364.161 and 364 -162, Florida Statutes. Section 2 5 2  s t a t e s  
t h a t  a S t a t e  commission shall resolve each issue set forth in the 
petition and response, if any, by imposing the appropriate 
conditions as required. F u r t h e r ,  while Section 252 (e) of the A c t  
reserves the state's authority to impose additional conditions and 
terms in an arbitration consistent with t h e  Act and its 
interpretation by t h e  FCC and the cour t s ,  w e  should utilize 
discretion in t h e  exercise of such a u t h o r i t y .  In addition, Section 
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120.80 (13) (d) , Florida S t a t u t e s ,  authorizes us t o  employ procedures 
necessary to implement t h e  A c t .  

We retain jurisdiction of our post-hearing orders for purposes 
of addressing Motions for Reconsideration pursuant to Rule 25- 
22-060, Florida Administrative Code. 

FDN' S MOTION FOR RECONSIDERATION 

The standard of review fo r  a motion for reconsideratioh is 
wheGi;er r.hc action identifies a point of fact i r i  IZX -chick ~ G L  

overlooked or which t he  Commission failed to consider in rendering 
i t s  Order. See Stewart Bonded Warehouse, Inc- v. Bevis, 294 So. 2d 
315 (Fla .  1974);Diamond Cab Co. v. Kinq, 146 So. 2d 889  ( F l a .  
1962); and Pinsree v. Ouaintance, 394 So. 2d 162 (Fla. lSt DCA 
1981). In a motion for reconsideration, it is n o t  appropriate to 
rearqe m a t t e r s  -&hat have- already- been considered-. Sherwcmd 3, 

State, 111 So. 2d 96 (Fla. Yd DCA 1959); citing State ex.xel. 
Javtex Realty Co. v. Green, 105 So. 2d 817 (Fla. lat DCA 1958)- 
Furthermore, a motion for reconsideration should not be granted 
"based upon an arbitrary feeling that  a mistake may have been made, 
but should be based upon specific factual matters set forth in the 
record and susceptible to review." Stewart Bonded Warehouse, Inc. 
v. Bevis, 294 So. 2d 315, 317 ( F l a .  1 9 7 4 ) .  

We believe that FDN has failed to demonstrate t h a t  the 
-tommission me2e a m i s t a k e  of fact or law in rendering its  decisic??. 
Therefore, we believe t h a t  FDN's Motion should be denied. 

FDN contends that the  Order does not appear to explicitly 
address FDN's entire request, and the  Commission appears to have 
overlooked a material aspect of the anticompetitive allegation. 
FDN states t ha t  the anticompetitive effects of BellSouth's alleged 
tying practice are the same whether the customer is presently a 
BellSouth customer, whom FDN cannot capture, or is presently a FDN 
customer, whom FDN will lose  because of BellSouth's anticompetitive 
practice. FDN s t a t e s  that the Order specifically prohibits 
BellSouth from "disconnecting i t s  FastAccess Internet Senrice when 
its customer changes to another voice provider. " However, FDN 
argues that the Commission could not  have intended to rule t h a t  
Florida consumers may be unreasonably denied the ability to o'btain 
voice and DSL-based senrices from the  provider(3) of t h e i r  choice 



. 
ORDER NO. PSC-02-1453-FOF-TP 
DOCKET NO. 010098-TP 
PAGE 4 

I 

unless t h e  consumers exercised rights at j u s t  one specific point in 
t i m e ,  p r i o r  to porting to an ALEC voice provider. Consequently, 
FDN suggests t h a t  the Commission meant to adopt an across-the-board 
rule requiring BellSouth to provide FastAccess service to a l l  
qualified customers served by ALECs over BellSouth loops. 

BellSouth responds t h a t  t h e  Orde r  s t a t e s  t h a t  "BellSouth shall 
continue to provide its  FastAccess Internet Service to end users 
who obtain voice service from FDN over UNE loops." Order at 11. 
BellSouth believes that the Commission d i d  not intend to require 
EellSouth to provide retail FastAccess service LG ~ : i y  am2 ever-- FDN 
end user that  may want to order FastAccess. Rather,  BellSouth was 
to provide FastAccess only to those Bellsouth end users who decided 
to change their voice provider. We agree, 

Although FDN argwes that we overlooked a materia l  aspect of 
the  anticompetitive allegation, it fails to demonstrate that a 
point of fact or law has been overlooked. In our decision, we 
determined in part that BellSouth's practice of disconnecting its 
FastAccess Service unreasonably penalizes customers who desire to 
have access to voice senrice from FDN and DSL from BellSouth. 
Order at 11. F u r t h e r ,  w e  determined that this practice creates a 
barrier to competition in the local telecommunications market. Id. 
Consequently, we found that BellSouth shall continue to provide its 
FastAccess Internet Service to end users who obtain voice service 
from FDN over UNE loops. 

We believe t h a t  we were clear in our decision requiring 
BellSouth t o  continue to provide FastAccess Service t o  those 
BellSouth customers who choose to switch their voice provider. Id. 
The Order clearly demonstrates that we considered the arguments 
raised by FDN. Thus, FDN's Motion is mere reargument, which is 
inappropriate for a motion for reconsideration. Thus, FDN's motion 
is denied. 

BELLSOUTH'S MOTION FOR RECONSIDERATION 

As s t a t e d  previously, the standard of review for a motion for 
reconsideration is whether t h e  motion identifies a point of fact or 
law which was overlooked or which the Commission failed to consider 
in rendering its Order. See Stewart Bonded Warehouse, Inc. v. 

- Bevis, 294 So. 2d 315 (Fla. 1974);Dia~rond Cab Co. v .  Kinq, 146 So. 
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2d 889 (Fla. 1962); and Pinsree v.  Ouaintance, 394 So. 2d 162 (Fla. 
lst DCA 1981). We have applied this same standard in addressing 
BellSouth's motion. 

We believe that BellSouth has failed to demonstrate t h a t  we 
made a mistake of f ac t  or law in rendering our decision. 
Therefore, w e  deny BellSouth's Motion for reconsideration regarding 
this issue. 

In its Motion, BellSouth sta tes  that we have improp'erly 
converted an a r b i t r a L l G r i  ;ir;dc,r thc iztc 2. s t x e  law complaint 
case. BellSouth argues that its  FastAccess InLernet Senrice is, a 
nonregulated nontelecomuications DSL-based service. Thus, 
BellSouth concludes t h a t  it is no t  a service over which this 
Commission has jurisdiction. FDN responds t h a t  nothing precludes 
the Commission's independent consideration of s t a t e  law issues in 
addition to its authority under Section 252 of t he  A c t .  We agree. 
Section 251(d) ( 3 )  of t h e  A c t  provides that the FCC shall not 
preclude : 

the enforcement of any regulation, order, or policy of a 
s t a t e  commission t h a t :  

(A) establishes access and interconnection 
obligations of local carriers; 
(B) is consistent with the requirements of this 
Section 12511 ; 
( c )  does not substantially prevent implementation 
of requirements of this section and the purposes of 
t h i s  part.  

Order at 10. .Fur ther ,  we believe that pursuant to Section 
364.01 ( 4 )  (b) , Florida Statutes, t he  Commission's purpose in 
promoting competition is to ensure "the availability of the widest 
possible range of consumer choice in the provision of a l l  
telecommunications senrices." Order at 9. 

BellSouth contends t ha t  the FCC determined that BellSouth's 
practice of not providing its federally-tariffed, wholesale ADSL 
telecommunications service on UNE loops is not discriminatory and 
therefore does not vio la te  Section 202(a) of t h e  Act. BellSouth 
s t a t e s  t h a t  the purpose of Section 706 of thte A c t  is to encourage 
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the deployment of advanced services and that t h e  Commission's 
decision does not seek to promote advanced services but to promote 
competition in the voice market. FDN responds that while it is 
t r u e  that one of the factors which prompted the  Commission's 
decision w a s  to promote competition in the local voice market, the 
Commission's Order suppor ts  deployment and adoption of advanced 
services as promoted by Section 706 of the  A c t ,  by removing 
significant barr ie rs  that l i m i t  consumer choice in t h e  local voice 
m a r k e t .  We agree.  As s t a t e d  in t h e  Order, we determined that 
Congress has clear ly  d i r ec t ed  s t a t e  commissions, as well as' the 

capability by using, among other things, "measures that promqte 
competition in the  local telecommunications market, or other 
regulating methods that remove barriers to infrastructure." Order 
at 9. 

FCC, ~ ~ ~ ~ ~ - - ~ - -  uyc L ~ K ~ ~ I C ~ A L  'I - 3f advanced telecommunications 

BellSouth maintains that it is efficient for BellSouth to 
provide its FastAccess DSL service when it is providing the basic 
telephone service. FDN responds that if a customer cannot obtain 
cable modem service and BellSouth is the sole provider of DSL, 
BellSouth is put in a position of competitive advantage over ALECs. 
A s  stated in our Order, t h e  Florida sta tu tes  provide that we must 
encourage competition in the  local exchange market. Specifically, 
as set  f o r t h  in Section 364.01(4) (g), Florida S t a t u t e s ,  the 
Commission shall '' [el nsure  that a l l  providers of telecommunications 
services are treated fa i r ly ,  by preventing anticompetitive 
behavior. . . . " Grder at 9. As z2dressed in the Order, w e  found 
that BellSouth's practice of disconnecting its FastAccess service 
when a customer changes to another  voice provider is a barrier to 
entry into the local exchange market. Order at 4 ' 8 .  

Furthermore, although BellSouth indicates t h a t  the  D.C. 
Circuit Court of Appeals vacated the  FCC's L i n e  Sharing Order  
because t he  FCC failed to consider the competition in the market 
for  DSL service, we do not  believe that the same rationale in t h a t  
decision is applicable here because that decision did not address 
competitive issues arising under s t a t e  law in which a specific 
finding was made t h a t  t h e  disconnection of t h e  service w a s  a 
barrier t o  local competition. Thus, we do not believe Bellsouth 
has identified a mistake of f a c t  or law by t he  Commission's lack of 
reliance on that decision. 
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BellSouth also requests that the Commission clarify that 
BellSouth is not required to provide FastAccess service over a UNE 
loop, but instead BellSouth may provide that service over a new 
loop that it installs to serve t h e  end user’s premises. FDN 
responds t h a t  BellSouth’s provisioning proposal would be harmful 
and undermine the Commission’s intent. Further, FDN asserts t h a t  
second loops are not ubiquitously available and an additional loop 
would reduce the efficient use of the existing loop plant .  
Although t h e  issue of how FastAccess was to be provisioned when a 
BellSouth customer changes h i s  voice service to FDN was not 
addressed ir, t k  C c x - r i m i s ~ ~ m *  s C\;-&zl w e  ketlleve t h a t  FDN’s position 
is in line with the tenor of our decision. While t h e  Order  is 
silent on provisioning, we believe our decision envisioned t h a t  a 
FastAccess customer‘s Internet access service would not be altered 
when the customer swi tched  voice providers. 

We indicated in our Order t h a t  our finding regarding 
FastAccess Internet Service should not be construed as an attempt 
to exercise jurisdiction over DSL service but as an exercise to 
promote competition in the local voice market. Order at 11. To 
the extent that BellSouth has requested that our decision be 
clarified in regards to the provisioning of its FastAccess Internet 
Service, we observe that t h e  provisioning of BellSouth’s FastAccess 
Internet Service was not specifically addressed by our decision. 
However, w e  contemplated that BellSouth would provide its 
FastAccess Internet Service in a manner so that the customer’s 
service would not be altered, We note however, that there may be 
momentary disruptions in service when a customer changes to FDN’s 
voice service. While we decline to impose how the FastAccess 
should be provisioned, we believe t h a t  the provision of the 
,FastAccess should not impose an additional charge to the customer. 

i 

BellSouth asserts that  for it to provision its  FastAccess 
Internet Sewvice over a UNE loop would be a violation of i t s  FCC 
tariff. Although we acknowledge BellSouth’s FCC tarif€, we believe 
t ha t  we are not solely constrained by an FCC tariff. As indicated 
in our order, under Section 251(d) of t h e  A c t ,  w e  can impose 
additional-requirements as long as they are not inconsistent with 
FCC rules, or Orders, or Federal s t a t u t e s .  We believe that  
BellSouth has failed to make a showing that our decision is 
contrary to any controlling law. Further, at the hearing, 
BellSouth’s witness Williams testified that although it would be 
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costly, it would be feasible to track UNE loops. To the extent 
that these technical limitations can be overcome, we i n f e r  that it 
would be technically feas ib le  to provision FastAccess on an FDN W E  
loop. I 

In summary, although BellSouth has  asserted that we overlooked 
a number of material facts, BellSouth has not identifi~ed a point 
of fac t  or law which was overlooked or which the w e  failed to 
consider in rendering our decision. Therefore, the motion, for 
reconsideration shall be denied. However, we envisioned that 
BellSouth's migraticx? c t ~  i t a  FastAccess Internet Service to ar~ XX 
customer would be seamless. Consequently, w e  clarify that 
BellSouth's migration of its FastAccess Internet Service to an FDN 
customer shall be a seamless transition for a customer changing 
voice service from BellSouth to FDN in a manner that does not 
create an additional barrier to e n t r y  into the local voice market. 

BELLSOUTH'S MOTION TO STRIKE 

In i t s  Motion, BellSouth seeks to strike FDN's Cross-Motion 
f o r  Reconsideration because it believes it is an untimely motion 
for  reconsideration. Rule 25-22.060 (1) (b) , Florida Administrative 
Code, provides for cross-motions for reconsideration. While Rule 
25-22.060 (I) ( a ) ,  Florida Administrative Code, does l i m i t  certain 
types of motions for reconsideration, the limitation urged by 
BellSouth is not one of them.' N o r  could it be reasonably implied, 
because the  limitations enumerated in the rule restrict 
reconsideration of orders  whose remedies have been exhausted or 
orders that are not ripe for review. More importantly, w e  have 
held t h a t  "[olur  rules specifically provide €or Cross-Motions for 
Reconsideration and the rules do not limit either the content or 
the  subject matter of the cross motion." Order No. 15199, issued 
October 7, 1985, in Dockets Nos. 830489-TI and 830537-TL. Based on 
the foregoing,  we find t h a t  BellSouth's Motion to s t r ike  is denied. 

'Rule 25-22.060(1) ( a } ,  Florida Administrative Code, prohibits motions 
for reconsideration of orders disposing of z motion €or reconsTderation and 
motions €or reconsideration of FAA Orders .  
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FDN'S CROSS-MOTION FOR RECONSIDERATION 

FDN believes that it faces a greater burden than BellSouth in 
the self-provisioning of DSL loops, because it faces higher costs, 
does n o t  have the same access to capital, and would be unlikely to 
obtain transport back t o  the central  office. FDN asserts that 
BellSouth has an advantage because it buys D S W s  in bulk. 
However, witness Gallagher only testifies that when "youtre buying 
a whole bunch of them, you can buy those, you know, you can buy 
t h m e  fzTrir1-y cheap ." FDN presented no evidence that BellSouth 
purchases DSLAMs in bulk or t h a t  BellSouth receives a discouni an 
its purchase of DSLAMs. In f a c t  late-filed Exhibits 12 and 13 
indicate that the purchase prices for FDN and BellSouth are 
relatively the same.' 

FDN a l so  contends t h a t  the Commission overlooked evidence t h a t  
even if the cost  for DSLAMs were t he  same, FDN is impaired because 
as a smaller company it does not have the same access to capital as 
BellSouth. However, the only testimony presented w a s  witness 
Gallagher's assertion that he does not have the same captive market 
and that he could not raise the money to collocate FDN's own DSLAM 
because [t J he rates of return aren't there - 

* 

BellSouth responds that there is no evidence that BellSouth 
buys DSLAMS in bulk, nor is there support t h a t  Bellsouth receives 
a bulk discount on DSLAMs or line cards. BellSouth contends that 

to consider the economies of scale in performing an impairment 
analysis is not correct. BellSouth states that FDN has failed to 
meet t h e  impair standard and that the evidence shows that  E3ellSouth 

I has n o t  deployed line cards in Florida that are capable of 
providing t h e  broadband service FDN seeks to provide. 

FDN' s assertion that the Commission overlooked the  FCC' s guid- unce 

We believe t ha t  FDN has failed to show any evidence t h a t  we 
overlooked or failed t o  consider. W e  considered the arguments 
presented by FDN and found that "BellSouth' 9 arguments regarding 
the impact on the  fLEC's incentive to invest in technology 
developments to be most compelling." Order at 17. In so doing, w e  

'BellSouth late-filed exhibit 12 shows that BellSouth can purchase an 8- 
port DSLAM for $ 6 , 0 9 5 ,  while FDN late-filed exhibit 13 shows t h a t  FDN can 
obtain an 8-port DSLAM for $6,900,  
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e 

a l so  found that "the record r e f l ec t s  t h a t  the costs to i n s t a l l  a 
DSLAM at a remote terminal are similar for both BellSouth and FDN." 
- Id. 

I 

FDN also claims that we overlooked evidence that even if FDN 
were a b l e  to collocate a DSLAM it likely would not  be able to 
obtain transport back to the central  office. However, there was 
a l so  evidence t h a t  BellSouth offers UNE subloops between the remote 
terminal and t h e  central office, and that BellSouth would sell 

consideration of this competing evidence, w e  found t h a t  ';-;~::cE: was 
evidence regarding several proposed alternatives of providing DSL 
to consumers served by DLC loops when an ALEC is the  voice 
provider." Order at 16. 

these UNE subloops at t he  r a t w  established k y  us, n p n  

Finally, FDN asser t s  t h a t  we did not address FDN's ability to 
collocate xDSL line cards when BellSouth begins to deploy NGDLC in 
F l o r i d a .  The re  was testimony that approximately seven percent of 
BellSouth's access lines were served by NGDLCs, but there was also 
testimony that combo cards were not used for  BellSouth's xDSL 
service. 

We did not  overlook or f a i l  t o  consider this issue, because 
the issue was not before us. While FDN does argue that it has met 
part three of t h e  impair standard, it concludes by stating that 
"[tlherefore, the FCC's four-part test is satisfied, and BellSouth 
must be ordered to offer unbundled packet switching where it nas 
deployed DLCs." However, FDN fails to point out  that an ILEC is 
only required to "unbundle[] packet switching in situations in 
which t he  incumbent has placed its DSLAM in a remote terminal." UNE 
Remand Order 1313. Even if t h e  impair analysis could be read to 
apply in cases where BellSouth has deployed combo cards instead of 
D S U s ,  t h e  unbundling requirement is only  designed to remedy an 
immediate harm. The harm alleged by FDN is prospective because 
"none of those NGDLCs and none of those NGDLC systems are capable 
of using combo cards that would also  support data." Based on the 
foregoing, w e  believe t h a t  FDN has failed to identify a point of 
f a c t  or law which was overlooked or which w e  failed to consider in 
rendering our Order. 

The parties shall be required to f i l e  t h e i r  final 
interconnection agreement within 30 days after t h e  issuance of t h i s  
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Order  conforming w i t h  Order  No. PSC-02-0765-FOF-TP, in accordance 
with Order No. PSC-02-0884-PCO-TP, Order Granting Extension of Time 
to File Interconnection Agreement. Thereafter, this Docket should 
remain open pending approval by us of t h e  filed agreement. 

Based on t h e  foregoing, it is 

ORDERED by the Florida Public Service Commission t h a t  Florida 
Digital Network, Inc. ' s Motion for Reconsideration is hereby 
denied. It is f u r t . h e r  

ORDERED that  BellSouth Telecommunications, Inc.'s Motion f o r  
Reconsideration is hereby denied. It is further 

ORDERED t h a t  Bellsouth Telecommunication's Inc.'s Motion to 
S t r i k e  is hereby denied. It is further 

ORDERED that  Florida Digital Network, fnc.'s Cross-Motion for  
Reconsideration is hereby denied. 

ORDERED that the  parties shall f i l e  an interconnection 
agreement as set f o r t h  in the body of this Order. It is f u r t h e r  

ORDERED t h a t  t h i s  docket shall remain open pending t h e  
approval of the interconnection agreement. 

By ORDER of the  Florida Public Service Commission this 21st 
Day of October, 2 0 0 2 .  

BLANCA S .  BAY& Director 
Division of the Commission Clerk 
and Administrative Services 

By: 
Kay F l y d ,  'Chi& 
Bureau of Records and Hearing 
Services 

I 

( S E A L )  

FRB 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 
1 

The F l o r i d a  Public Service Commission is required by Section 
120,569(1), Flor ida  S t a t u t e s ,  to notify parties of' any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida S t a t u t e s ,  as 
well as the procedures and time limits that  apply. This notice 
should not  be construed to mean a l l  requests for  an administrative 
hearing or judicial review will be granted or result in the relief 
SOuglL. 

Any party adversely affected by the Commission's final action 
i n  this matter may request: I) reconsideration of the  decision by 
filing a motion for reconsideration with t h e  Director, Division of 
the Commission Clerk and Administrative Services, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15) 
days of the issuance of this order in the form prescribed by Rule 
25-22.060, Florida Administrative Code; or 2) judicial review by 
the  F lo r ida  Supreme Court in the case of an electric, gas or 
telephone utility or the F i r s t  D i s t r i c t  Court of Appeal in the case 
of a water and/or wastewater utility by filing a notice of appeal 
with the Director, Division of t he  Commission Clerk and 
Administrative Services and filing a copy of the notice of appeal 
and the  filing fee with t h e  appropriate court .  T h i s  filing must be 
completed with in  t h i r t y  (30) days a f t e r  the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9 . 9 0 0 ( a ) ,  
Florida Rules of Appellate Procedure. 



BEFORE THE- FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition by Florida 
Digital Network, Inc .  for 
arbitration of certain terms and 
conditions of proposed 
interconnection and resale 
agreement with BellSouth 
Telecommunications, Snc. under 
the Telecommunications Act of 
1996. 

DOCKET NO. 010098-TP 
ORDER NO. PSC-03-0395-FOF-TP 
ISSUED: March 21, 2003 

LILA A .  JABER, Chairman 
J, TERRY DEASON 

ORDER RESOLVING PARTIES’ DISPUTED LANGUAGE 

4 BY THE COMMISSION: 

1.CASE BACKGROUND 

Pursuant t o  Section 252 of the  Telecommunications A c t  of 1996 
( A c t )  I Florida Digital Network, Inc. (FDN) petitioned for 
arbitration with BellSouth Telecommunications, Inc. (BellSouth) on 
Januai-={ 24 ,  200:. Qn February 19, 2001, BellSouth filed its 
Response to FDN’s petition for arbitration, On April 9, 2001, FDN 
filed a Motion to Amend Arbitration Petition. On April 16, 2001, 
BellSouth filed its  Response In Opposition to the Motion. FDN 

4 filed i ts  Reply to BellSouth’s Opposition to Motion to Amend 
Arbitration Petition on April 30, 2001. On May 22, 2001, Order No. 
PSC-01-1168-PCO-TP was issued gran t ing  FDN’s Motion to Amend 
Arbitration Petition. 

Prior to t h e  administrative hearing, the parties resolved all 
issues except one. An administrative hearing was held on Augu6t 
15, 2001. On September 26, 2001, FDN f i l e d  a Motion to Supplement 
Record of Proceeding. BellSouth filed a timely opposition to FDN’s 
motion on October 3 ,  2001. On December 6, 2001, Order No. PSC-01- 
2351-PCO-TP w a s  issued denying FDN‘s Motion to Supplement Record of 
Proceeding. This docket w a s  considered at the April 23, 2002, - 



ORDER NO. PSC-03-0395-FOF-TP 
DOCKET NO. 010098-TP 
PAGE 2 

Agenda Conference. On June 5 ,  2002, Order No. PSC-02-0765-FOF-TP, 
Fina l  Order on Arbitration, w a s  issued:' I 

On June 17, 2002, FDN filed a Motion for  Clarification, or 
Reconsideration. BellSouth filed i ts  Response to this motion on 
June 24, 2002. 

On June 20, 2002, BellSouth filed a Motion for  
Reconsideration, or in the Alternative, Clarification. FDN filed 
its Response/Opposition to t h i s  motion on June 27, 2002. d t h a t  
same day, FDN also filed a CivSLi- iv iGffCi;  29s ~ - c ~ - ~ A ? s F 5 e r a t h n .  
BellSouth filed a Motion to Strike Cross-Motion for 
Reconsideration, or in the Alternative, Response to FDN's Cross- 
Motion on July 5, 2002. 

F . *  - 

We n o t e  t ha t  in their pleadings both parties a l s o  had 
requested an extension of time to f i l e  an interconnection 
agreement. On Ju ly  3 ,  2002, O r d e r  No. PSC-02-0884-PCO-TP was 
issued granting BellSouth's request for extension of time to file 
an interconnection agreement. On October 21, 2002, Order No, PSC- 
02-1453-FOF-TP was issued Denying Motions for Reconsideration, 
Cross-Motion for Reconsideration and Motion to S t r i k e .  

On November 20, 2002, BellSouth filed its executed 
interconnection agreement w i t h  FDN. (On February 5, 2003 BellSouth 
filed a replacement agreement that contains updated Florida rates 
f o r  unbundled network elements.) Although t he  Farties were able to 
reach agreement on most points ,  disagreements remained as to the 
specific language that should be incorporated i n t o  the agreem, hnt to 
reflect the Commission's decision as to BellSouth's obligation . 

.to continue to provide its FastAccess I n t e r n e t  Service to end 
users who obtain voice service from FDN over UhtE loops." On this 
same d a t e ,  Bellsouth also submitted its Position in Support o f  its 
Proposed Contract Language (BellSouth Position), in which it sets 
forth its proposed language where there is a dispute; similarly, 
FDN's proposed language is contained in its Motion to Approve 
Interconnection Agreement filed contemporaneously (FDN Motion to 
Approve). On December 2, 2002, FDN filed a Response to BellSouth's 
Position in Support of Proposed Contract Language (FDN Response). 

I 
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This Order  addresses which language, where t h e  parties are in 
disagreement I shall be included --in t h e  final executed 
interconnection agreement filed by BellSouth and FDN. 

We are vested with jurisdiction in this matter pursuant to 
Section 2 5 2  of t h e  Act to arbitrate interconnection agreements, as 
well as Sections 364.161 and 364.162, Florida Statutes. 

11. ANALYSIS 

In i ts  Pos l~ io i - i  h i  Support of i ts  g r ~ ~ a s e d  Contract Language, 
BellSouth identifies seven major areas where t h e  part i e s  disagree 
as to the wording that should be reflected' in t h e i r  agreement. For 
ease of reference, w e  follow the format in BellSouth's filing, 
discussing t h e  views and arguments of BellSouth and FDN on each 
area,  and then provide separate findings as to language for each of 
the seven areas. Language in dispute will be underlined. 

A. Section 2.10.1 

BellSouth language: 

In order to comply with t he  Flor ida Public Service 
Commission's Order in Docket No. 010098-TP, and 
notwithstanding any contrary provisions in this 
Agreement, BellSouth Tariff F. C. C. Number I, or any other  
agreements or tariffs sf BellSouth, in cases in which 
BellSouth provides BellSouth@ FastAccess@ In t e rne t  - 

Service ("FastAccess") to an end-user and FDN submits an 
authorized request to provide voice service -to that end- 
user, BellSouth shall continue to provide FastAccess to 
the end-user who obtains voice service from FDN over UNE 
loops - 
FDN language: 

In order to comply with t h e  Florida P u b l i c  Service 
Commission's Order i n  D o c k e t  N o .  010098-TP, and 
notwithstanding any contrary provisions in this 
Agreement, BellSouth Ta,r i f f  F . C . C .  Number 1, or any other 
agreements or t a r i f f s  of BellSouth, in cases in which 
BellSouth provides xDSL services (as defined in t h i s  
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Section 2.10) to an end u s e r  and FDN submits an 
authorized request to provide voice service to t h a t  end 
user, BellSouth shall continue to provide xDSL senices  
to the end user .  I 

There are t w o  aspects in dispute here. 

1. FastAccess service v. xDSL services 

BellSouth believes t32t w e  only ordered it to continue 
pro*:idir;g Fzsi%ccess, i t s  ii5-sli-ss&ed Internet access service, when 
a customer migrates his voice service to FDN. FDN notes t h a t  other 
independent Internet service providers, such as Earthlink or AQL, 
can subscribe to BellSouth's tariffed interstate ADSL transport 
offering and offer a high-speed Internet access service in 
competition with BellSouth. FDN notes  that under BellSouth's 
interpretation of our order, if a Bellsouth voice customer who, 
e . g . ,  receives AOL's high-speed Internet Access service switches 
h i s  voice service to FDN, BellSouth would be allowed to discontinue 
the provision of the in ters ta te  ADSL service, thus eliminating the 
customer's AOL high-speed Internet access service. FDN asserts 
t h a t  we did not intend BellSouth's restrictive reading, which it 
believes is arbitrary, capricious, and unsupported by t h e  record in 
this proceeding. 

Findinq 

In t he  FDN order, w e  concluded: "Pursuant to Sections 
364.01(4) (b), (4) (a) ,  (4) ( g ) ,  and 364.10, Florida Statutes,  as well 
as Sections 202 and 706 of the  A c t ,  w e  f i n d  that  for the purpose of 
t h e  new interconnection agreement, BellSouth shall continue to 
provide its  FastAccess Internet Access Service to end users who 
obtain voice service from FDN over UNE loops." (emphasis added) 
FDN contends that Bellsouth bases its  interpretation on 
"occasional" uses of the term 8'FastAccess" in our order. We note 
t h a t  FDN c i tes  to nowhere in the record where we raised similar 
concerns pertaining to other ISPs. 

We believe that t he  occurrence of the term "FastAccess 
Internet Access Service" in, the  ordering statement unequivocally 
supports BellSouth's language. Therefore, we f i,nd that BellSouth's 
language shall be adopted as s'et fo r th .  
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I 

2 .  UNE 1 O O D S  V. W E - P  

BellSouth i n t e r p r e t s  our order narrowly,  as only requiring 
them to continue providing FastAccess over a FDN UNE loop, but not 
over a UNE-P, if FDN were to subscribe to one. BellSouth asserts 
t h a t  the issue in the arbitration only dea l t  with FastAccess on UNE 
loops and t h a t  there is no record evidence regarding UNE-P. 
Moreover, BellSouth notes that as a facilities-based provider, FDN 
purchases UNE loops from BellSouth. 

cy; .“,issLtes ZellSouth’s view of our FDN ordez, i f i i ~ i s l i 3 -  
noting t ha t  BellSouth’s position is absurd because a UNE-P is a 
type of UNE loop. In its Response FDN s t a t e s :  

Shortly after the Commission issued i ts  award in t h e  FDM 
arbitration, the Commission permitted Supra Telecom to 
incorporate the FDN arbitration award into its  own 
interconnection agreement. The relief the Commission 
provided Supra, which was based on the FDN award and on 
the  record from t h e  FDN arbitration, expressly obligated 
Bellsouth to continue providing its DSL service when an 
end-user converts i ts  voice service to Supra utilizing a 
UNE-P line. It would make no sense at a l l  for the  
Commission to sanction an inconsistent result here, as 
Bellsouth requests. 

We agree that in scme sense a UNE-P is a form of loop, as 
argued by FDN. We also note t h a t  we concluded on reconsideration 
in Docket No. 001305-TP (Supra/BellSouth arbitration) that 
BellSouth was obligated to continue providing FastAccess when a 
customer converts his voice service to Supra using a W - P  line. 
However, we believe the two proceedings are distinguishable. In 
the Supra docket, Supra, who currently is a UNE-P provider, 
expressly complained t h a t  BellSouth was disconnecting FastAccess 
when Supra migrated a FastAccess customer to UNE-P. In fact, the 
approved language i n  t h e  Supra/BellSouth agreement implementing 
t h i s  provision is limited to UNE-p: 

1 

2.16.7 Where a BellSouth voice customer w h o  is 
subscribing to BellSouth FastAccess internet 
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service converts its voice service to Supra 
utilizing a UNE-P 1-ine, BellSouth will 
continue to provide F a s t  Access service to 
t h a t  end user. 1 

In contrast, as noted by BellSouth, there is no mention in t h e  FDN 
proceeding of continuing FastAccess in conjunction with WNE-P 
because FDN represented i t se l f  as not  being a UNE-P provider; 
rather, they obtain UNE loops from BellSouth, not UNE-P. I 

We find t h a t  BellSouth’s languacje, L 2 &  :XL : : .~S: :S :  

shall be adopted. I 

B. Section 2.10.1.2 

BellSouth language: None 

FDN language: 

For purposes of t h i s  subsection 2.10, BellSouth xDSL 
services include, but are not limited to, (i) the xDSL 
telecommunications services so ld  to information services 
providers  on a wholesale basis and/or other customers 
pursuant to any BellSouth contract or tariff, and (ii) 
retail information services provided by BellSouth that 
utilize xDSL telecommunications provided by BellSouth. 

We find that BellSouth’s obligation to continue providing 
high-speed Internet access service is limited to its FastAccess 
information service. 

C .  BellSouth Section 2.10.1.5; FDN Section 2.10.1.5.1 and 
2 .10.1.s . 2  

BellSouth language: 

2.10.1.5 BellSouth ma not  impose an additional charge 
to the end-user associated with the provision of 
FastAccess on a second loop. Notwithstandins the  
foreqoinq, the end-user shall not be entitled to anv 
discounts on FastAccess associated with the Purchase of 

I 
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o the r  BellSouth Droducts, e.q., the C o m d e t e  Choice 
d i s c o u n t .  - -  

FDN language: 

2.10.1.5.1 BellSouth may n o t  impose any additional 
charges on FDN, FDN’s customers, or BellSouth’s xDSL 
customer re la ted  to the implementation o f  t h i s  Section 
2.10. 

2.10.1.5.2 The cDnti-accual ~ i -  ca r l z rec !  rzLesI  terms 
and conditions under which BellSouth xDSL services are 
provided will n o t  make any distinction based upon the 
type, or volume of voice or any o t h e r  services provided 
to t he  customer location. 

In i ts  Position BellSouth indicates that it currently provides 
a $ 4 . 9 5  Complete Choice discount t o  its retail voice customers who 
subscribe to both Complete Choice and FastAccess. It objects to 

4 FDN’s proposed language because it presumably would require 
BellSouth to offer this discount to FDN’s voice customers who 
subscribe to t h e  stand-alone FastAccess service. Bel lSout h 
contends nothing in federal or s t a t e  law mandates that it ”. . 
.pass on a combined offering discount to customers who fail to meet 
the conditions for  the combined o f f e r . ”  It notes t h a t  anomalous 
discrimination could occur. F o r  example, a BellSouth FastAccess 
business customer who did not a l s o  siibscribe to Coaplete Choice 
would pay $79.95 per month. However, under FDN’s theory, a FDN 
FastAccess business customer, who also did not have Bellsouth’s 
Complete Choice, would instead pay $75 00. Bellsouth observes that 
#its proposed language is consistent with the comments of t w o  of the 
Commissioners who participated in the agenda conference dealing 
with the parties’ motions for reconsideration, where they sta ted  
that there may be justification for affording a BellSouth cwtomer 
a discount when mu3kiple services are provided in conjunction with 
FastAccess. Finally, BellSouth asserts that FDN’s language 
effectively requires the stand-alone FastAccess o f f e r i n g  to be 
identical to BellSouth’s standard retail FastAccess service. 
However, the stand-alone product BellSouth proposes to offer will 
not have a back-up dial-up gccount, and will be billed only to a 
credit card. 
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FDN considers i t s  proposed language t o  be non-discrimination 
provisions that are necessary in order '*to achieve t h e  goal of our  
FDN arbitration order. FDN alleges that its 52.10.1.5.2 ' I .  . 
.simply requires BellSouth to provide its xDSL service on a *stand- 
alone basis without regard  to other services that BellSouth may 
provide t h e  end-user. FDN is particularly concerned about the 
impact of product "bundles" of voice and data services in which an 
excessive share of t h e  "cost" of t h e  bundled services is 
inappropriately imputed to the xDSL services that end-users acquire 
an [sic] individual basis." FDN f u r t h e r  argues that we must reject 
BellSovth'c r r q o s e 6  7 ~ y l ! ? . r j e  53 j - 5 ~  52.10.1.5, which disqualifies 
FDN voice customers who r e t a i n  their FastAccess from receiving 
discounts associated with purchasing other  BellSouth products. FDN 
s t a t e s  that BellSouth's linking of discounts on FastAccess to a 
customer's buying BellSouth voice products  ' I .  . .would constitute 
virtually the  same type of tying arrangement that t h e  Commission 
found unlawful in the first place ."  

Findinq 

As noted by BellSouth, t h i s  issue was debated by the presiding 
panel at the October 1, 2002, Agenda Conference. After much 
discussion, there was agreement that there could be legitimate 
justification for discounts for those customers that  obtain all of 
their services from BellSouth, such as a package price. 

Accordingly, we believe that  t h e r e  could be circumstances 
where a cus tomer  is entitled to a discount that need not  be made 
available to a customer who subscribed only to FastAccess. As 
such, w e  find that BellSouth's proposed language shall be adopted, 
while excluding FDN's proposed language. 

D. BellSouth Section 2.10.1.6; FDN Section 2.10.1.5.4 

BellSouth language: 

2.10.1.6 BellSouth shall bill the end user for FastAccess 
via a credit card.  In t h e  event t h e  end user does not 
have a credit card or does not aqree to any conditions 
associated with Standalone FastAccess, BellSouth shall be 
relieved of its obliqations to continue to Drovide 
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FastAccess to end users who obtain voice service from FDN 
over UNE loops. _ -  

FDN language: 

2.10.1.5.4 BellSouth will continue to provide end users 
receivins FDN voice service and BellSouth xDSL service 
t h e  same billins options for D S L  service as before, or  
t h e  parties will collaborate on the development of a 
billinq system t h a t  will permit FDN to provide billinq 
S ~ L - V L C E S  50 ~ ~ d - - ~ s e r s  t h a t  receive BellSouth xDSL 
services. 

Bellsouth s t a t e s  t h a t  it bills i ts  end users for FastAccess 
either on their bill for BellSouth voice services or on a credit 
card, and notes that its billing systems currently can only 
generate a bill where the end user is a retail voice customer. 
Accordingly, since the  FastAccess end user will be a FDN voice 
customer ra ther  than a BellSouth voice customer, BellSouth opines 
t h a t  its only option is to bill such FastAccess customers to a 
credit card. Further ,  BellSouth asserts that if the customer 
declines to pay by credi t  card, BellSouth should no longer be 
obligated to provide FastAccess to the customer. 

BellSouth a l s o  notes that in order to provision t h e  FastAccess 
on a second loop, there may be occasions where BellSouth will need 
to re -wire  t h e  end user% jacks. Where this occurs, the customer 
will need to approve t h e  re-wiring and provide BellSouth access to 
the premises. Here too, if the customer objects to the re-wiring 
or providing BellSouth access, BellSouth believes it should be 

I relieved of its obligation to provide FastAccess. 

FDN objects to BellSouth' 8 proposed language in Section 
2.10.1.6. In its Motion to Approve, FDN contends that BellSouth 
has provided no justification for why, when a FastAccess customer 
does not take his voice service from BellSouth, he must provide a 
credi t  card fo r  billing. FDN believes t h a t  such a practice would 
inconvenience and annoy many customers. As an alternative, FDN 
proposes that FDN and BellSouth arrive at a mutually acceptable 
arrangement whereby FDN cpuld bill customers for  3ellSouth- 
provisioned FastAccess. FDN asserts t h a t  "[i]t is not reasonable 
for BellSouth to incur the additional expense of provisioning xDSL 

I 
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on an expensive stand alone loop but then claim that it is too 
expensive to send a paper bill to the customer for  that senice." 
Moreover, FDN believes that "BellSouth's alleged billing problems 
should not serve as an excuse relieving BellSouth of its obligation 
to provide ALEC voice end users xDSL service, thereby suppressing 
competition in the voice market." 

Findinq 

Unfortunately, neither of our t w o  prior orders in this 
pxc:i. <e.-l.mcJ i l~ r  t h e  discussion at the recol;sFri~=+~;ti~i-i  h s ~ a i i ~  
conference provide unequivocal direction as to this implementation 
matter. We believe it is reasonable and is not discriminatory €or 
BellSouth to request FDN FastAccess customers to be billed to a 
credit card, because t h i s  is an option available to BellSouth's own 
customers. However, we do not believe t h a t  Bellsouth discontinuing 
a customer's FastAccess service merely because he declines to o f f e r  
up a credit card for billing comports with the  intent  of our prior 
decisions. To t h e  contrary, we believe it is incumbent upon t h e  
part ies  to remedy any billing problems. We agree with BellSouth 
that where a FastAccess customer does not  provide access to his 
premises to perform any needed re-wiring, BellSouth should be 
relieved of its obligation to offer FastAccess. 3ecause the 
parties  have agreed that a FastAccess customer who migrates his 
voice service to FDN will have his FastAccess provisioned on a 
standalone loop, then  it appears to u s  that situations like this 
nay arise w5ere it is technically infeasible for Bellsouti; tc 
provide service. We believe that neither party's language is 
precisely on point, though FDN's comes closest. 

- .  

I We find that FDN's language should be modified to reflect 
t h a t :  (a) BellSouth may request that service be billed to a credit 
card but cannot discontinue senice  if t h i s  request is declined; 
(b) BellSouth may discontinue FastAccess service if access to the 
customer's premises to perform any necessary re-wiring is denied; 
and ( c )  where a customer declines credit card billing, it is 
incumbent on the parties to arrive at an alternative way to bill 
t h e  customer. Accordingly, the following language shall be adopted 
for inclusion in t h e  part i e s '  agreement, while noting that the  
part i e s  are free to negotiate alternative language t h a t  comports 
with t h i s  Order:  
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2.10.1.6 BellSouth may request that t h e  end user's 
FastAccess service be billed to a'kredit card. If the 
end user does not  provide a credi t  card number t o  
BellSouth for billing purposes, t he  parties shall 
cooperatively determine an alternative means to bill the 
end u s e r .  If the end u s e r  refuses t o  allow BellSouth 
access to his premises where necessary to perform any re- 
wiring, BellSouth may discontinue t h e  provision of 
FastAccess service to the end user .  * 

We note f u r t h e r  that i f  p a r t i e s  sxc  -;zzk?t= t~ ~ z z c k  ZE -25rc.C;niiPV.t on 
an alternative means to billing t h e  end user, parties may petitign 
t he  Commission for  relief as appropriate regarding t h e  dispute. 

E. BellSouth Section 2.10.2.5; no comparable FDN language 

BellSouth language: 

If t h e  end user does no t  have FastAccess but  has some 
p t h e r  DSL service, BellSouth shall remove the DSL service 
associated USOC and process the FDN LSR for t h e  UNE loop. 

As noted by BellSouth, this issue again pertains to whether 
we ordered BellSouth to continue providing i t s  interstate tariffed 
DSL transport service, or its retail FastAccess I n t e r n e t  access 
service. As discussed above, w e  believe w e  w e r e  quite clear t h a t  
our decision pertained solely to the provision of FastAccess 
Internet access service, not the interstate DLS transport offering. 

Accordingly, w e  find that BellSouth's language shall be 
adopted. 

F. BellSouth Section 2.10.2.6; FDN Section 2.10.2.4 

BellSouth language: 

If t he  end u s e r  receives FastAccess service, FDN shall 
forward to the SPOC end u s e r  contact information ( L e .  
telephone number or email address) in order for BellSouth 
to perform its obligations under this Section 2.10. FDN 
may include such contact i n f o m a t i o n  on the LSR. A f t e r  
receipt of contact information from FDN, Bellsouth shall 
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have three days to make t h e  election as to which line 
FastAccess service will be provisioned on as  set fo r th  in 

BellSouth contacts the end user during t h i s  process, 
BellSouth may do so only t o  validate the end user's 
current and future FastAccess services and facilities. 
During such contact, BellSouth will not engage i n  any 
winback or  retention efforts, and Bellsouth will refer 
t h e  end user to FDN to answer any questions regarding t he  
end user's FDN services, 

2.10.2.7 and to notify FDN of that election. If 

FDN language : 

I f  t h e  end user receives xDSL senrice, FDN shall forward 
t o  the  SPOC end user contact information ( i . e .  telephone 
number or email address)  in order for BellSouth to 
perform its obligation under this Section 2.10. FDN may 
include such contact information on t h e  LSR. After 
receipt of contact information from FDN, BellSouth shall 
have three days to make t h e  election as to which line 
xDSL service will be provisioned on as set forth in 

BellSouth contacts the end user during this process, 
BellSouth may do so only t o  validate t h e  end user's 
current xDSL services and facilities. During such 
contact, BellSouth will not engage i n  any winback or 
retention efforts, and BellSouth will refer the end user 
to FDN t o  answer any questions regarding the end user's 
services. 

2.10.2.5 and to n o t i f y  FDN of t h a t  election. If 

BellSouth states t h a t  its addition of "and future" is intended 
to indicate that it is permitted to discuss with the end user how 
his FastAccess serv ice  would be provisioned prospectively, 
including 

4 

{e.g. if a new loop is to be used, how t h e  rewiring would 
be performed); how i t  would be billed (e.9. if t h e  
customer currently has a multiservice discount, how the 
billing would change); and any other  necessary 
information the  customer would need in order to proceed 
with the transition t o  FDN voice services. (BellSouth 
Position, p. 10) 
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BellSouth argues t h a t  prohibiting it from discussing such matters 
w i t h  the end u s e r  could undermine the transition being a seamless 
one; moreover, failure by BellSouth to disclose such per t inen t  
information could subject BellSouth to customer complaints. 
Similarly, BellSouth’s insertion of t he  word “FDN” in t h e  l a s t  
sen tence  is designed to clarify that customer referrals to FDN 
should only pertain to FDN-provided services; BellSouth believes 
that inquiries about FastAccess, a Bellsouth-provided service, 
should be handled by BellSouth, not FDN. 

I 

FDN contends ’chat if E ~ ? l l l S ~ i i t n  must contact FDN‘s voice 
customer, such contact should be restricted to ” .  . .discussing and 
validating current facilities and services.” Fundamentally, it 
appears FDN is concerned that during such customer contacts 
BellSouth w i l l  demean the FastAccess service t h a t  will be received 
by the customer due to his switching to FDN’s voice service. FDN 
believes such contacts are a ”license for mischief.” 

Findinq 

It is unclear as  to what FDN means by ”curren t  fac i l i t ies  and 
services,“ in that it has agreed to BellSouth‘s proposal to 
provision FastAccess f o r  customers who migrate to FDN voice on a 
separate, stand-alone loop. It appears inevitable that a 
FastAccess customer will experience a change t o  his curren t  
service, because the line on which the FastAccess is to be 
provisioned will no iclnger aiso have voice capabilities. Contrary 
to FDN’s v iew,  we believe that BellSouth would be negligent if it 
failed to inform the customer of any potential change in his 
service. H o w e v e r ,  we note that BellSouth‘s use of t h e  phrase ’and 
future” does n o t  render the  sentence in which it appears completely 
c lear  and unambiguous to us; nevertheless, we accept BellSouth‘s 
representation that customer contacts will be for t h e  limited 
purposes described in i t s  Position. We acknowledge FDN‘s concerns 
and trust t h a t  BellSouth’s customer contact w h e n  service is 
modified would be minimized and competitively neutral .  

Accordingly, we find that BellSouth’s language shall be 
adopted. 

G. BellSouth Section 2.10.2.8; no comparable FDN language 
1 
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BellSouth language: 

If a second facility is not available for  e i ther  the 
Standalone Service or t h e  newly ordered UNE loop, then 
BellSouth shall be relieved from its obligation to 
continue t o  provide FastAccess service, provided t h a t  the 
number of locations where facilities are not available 
does not exceed 10% of t o t a l  UNE orders with FastAccess, 

BellSouth again argues that providing its FastAccess service 
a;: L J~Z.~JGICEE b a ~ i s  is the only way it can s a t i s f y  oiiz =Z.Z:ZZCZ 

without violating various federal orders.  It asserts that if it 
were to put BellSouth's high-speed I n t e r n e t  access service on a UNE 

. . .  

loop, 

BellSouth would be providing its tariffed DSL service for 
itself in a way t h a t  is different from how it would be 
providing it f o r  other  ISPs. This would put BellSouth in 
violation of the FCC's orders in t h e  Computer Inquiry 111 
cases; in violation of t h e  FCC's Open Network 
Architecture orders; and in violation of its  own 
federally filed CEI plan. 

Moreover, BellSouth contends that if it put FastAccess on FDN's UNE 
loops, other ISPs would argue t h a t  BellSouth was obligated to make 
its in te rs ta te  DSL offering available to them on UNE loops, too. 
As a ccqromise,  BellSouth offers that if it is unable to provision 
standalone FastAccess on more than 10% of UNE orders, it would ". 
. .have to figure out for itself some other way of meeting its  
obligation to continue to provide FastAccess." (Position, p.11) 

I 
FDN objects vehemently to BellSouth's proposal, stating that 

it is ''. - .unsupportable and would eviscerate the  Commission's 
Arbitration Order." FDN states  that the record in t h i e  proceeding 
provides no basis for BellSouth being excused even a single time 
from complying w i t h  t h i s  Commission's decision, let alone 10% of 
the time. 

Findinq 
* 

We note that BellSouth argued on reconsideration t h a t  to put 
its FastAccess service on a UNE loop would be a violation of i t s  
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FCC tariff. In the Reconsideration Order ,  we determined that w e  
were not constrained by a FCC tariff and t h a t  under Section 251{d) 
we can impose additional requirements as long as they are not 
inconsistent with FCC rules ,  orders, or  federal s t a t u t e s .  W e  
concluded that BellSouth had not shown that our decision was in 
conflict w i t h  any controlling law and thus dismissed BellSouth’s 
argument. 

Our decision s t a t e s  that ’BellSouth shall continue to provide 
its FastAccess In t e rne t  Service t o  end users who obtain Soice 
sqLvjce from FDN over UNE loops.” We hs1-0 fcuvd nc! hac!? 51- r r i ? ~ ’  
orsers or deliberations in this proceeding to carve out ,an- 
exception, whether it be for a single customer or 10% of FDN’s UNE 
orders. Accordingly, BellSouth must comply with our specific 
decision. 

We find t h a t  Section 2.10.2.8 s h a l l  no t  be included i n  t h e  
parties‘ agreement. However, if BellSouth believes t h a t  it is 
important and correct to continue to provide FastAccess over a 
separate facility and such facilities are not available and t he  
parties can not  reach an agreement about how the F a s t  Access would 
be provisioned, parties can f i l e  a petition seeking relief as 
appropriate. 

Accordingly, t h e  parties shall f i l e  the final interconnection 
agreement in accordance with t h e  specific findings as set forth in 
this O r d e r  w i th in  30 days from the issuance date of the Order 
resolving the disputed contract language. 

Based on t h e  foregoing, it is 

ORDERED by the Florida Public Service Commission t h a t  the 
parties shall file the final interconnection in accordance with the 
specific findings as s e t  forth in this Order.  It is f u r t h e r  

ORDERED t h a t  t h e  parties shall file the final interconnection 
agreement within 30 days from the issuance date of this Order 
resolving the disputed contract  language. It is f u r t h e r  

ORDERED that this docket s h a l l  remain open i n  order that the 
parties may f i l e  a final interconnection agreement. 
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- By ORDER of t h e  Florida Public Service Commission this 2lstday -. 
of March, 2003. 

. BAY& Director A 
Division of the Commissionb4lerk 
and Administrative Services 

( S E A L )  

FRB 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Florida S t a t u t e s ,  to notify p a r t i e s  of any 
administrative hearing or judicial review of Commission orders t h a t  
is available under Sections 120.57 or 120.68, Florida S t a t u t e s ,  as 
well ae the procedures and time limits that apply. This notice 
should not  be construed to mean a l l  requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought 

4 

Any party adversely affected by the  Commission's final action 
in t h i s  matter may request: 1) reconsideration of the  decision by 
filing a motion for reconsideration w i t h  t h e  Director, Division of 
the Commission Clerk  and Administrative Services, 2540  Shumard Oak 
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Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15) 
days of the issuance of t h i s  order in the  form prescribed by Rule 
25-22.060, F l o r i d a  Administrative Code; or 2) judicial review by 
t h e  Flor ida Supreme Court in the case of an electric, gas or 
telephone utility or the F i r s t  D i s t r i c t  Court of Appeal #in the case 
of a water and/or wastewater utility by filing a notice of appeal 
with t h e  Director,  Division of the Commission Clerk and 
Administrative Services and filing a copy of t h e  notice of appeal 
and the filing fee with t h e  appropriate court. This filing must be 
completed within t h i r t y  (30) days after the issuance of this order, 
pursuant to 3ule 4.7,2C, Flz:-tSz i?.il2c sf E Z g J e l l a t e  Procedure. The 
notice  of appeal must be in the form specified in Rule 9-900(a), 
Florida Rules of Appellate Procedure. 

I 
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In re: Petition by Flor ida  
D i g i t a l  Network, Inc. for 
arbitration of certain terms and 
conditions of proposed 
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Telecommunications, Inc. under 
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DOCKET NO. 010098-TP 
ORDER NO. PSC-03-0690-FOF-TP 
ISSUED: June 9, 2003 

I 

The followins C m m i s s j  m e r s  participated in the dispos i t ian  SZ 
this matter: 

LILA A. SABER, Chairman 
J. TERRY DEASON 

ORDER APPROVING INTERCONNECTION AGREEMENT 

BY THE COMMISSION: 

Pursuant  to Section 252 of t h e  Telecommunications Act of 1996 
( A c t ) ,  Florida Digital Network, Inc. (FDN) petitioned fo r  
arbitration with BellSouth Telecommunications, Inc. (BellSouth) on 
January 24, 2001. On February 19, 2001, Bellsouth filed i t s  
Response t o  FDN's petition f o r  arbitration. On April 9, 2001, FDN 
filed a Motion to Amend Arbitration Petition- On A p r i l  16, 2001, 
BellSouth filed its Response In Opposition to the Motion. FDN 
filed i ts  Reply to BellSouth's Opposition to Motion to Amend 
Arbitration Petition on April 30, 2001. On May 22, 2001, Order No. 
PSC-01-1168-PCO-TP was issued granting F D W s  Motion to Amend 
Arbitration Petition. 

P r i o r  to the administrative hearing, t he  parties resolved all 
issues except one. An administrative hearing was held on August 
15, 2001. This docket was considered at the April 23, 2002, Agenda 
Conference. On June 5, 2002, Order No. PSC-02-0765-FOF-TP, Final  
Order  on Arbitration, was issued. 

Both p a r t i e s  requested an extension of t i m e  to file an 
interconnection agreement. On July 3 ,  2002, Order No. PSC-02-0884- 
PCO-TP was issued granting BellSouth's request for extension of 
t i m e  to f i l e  an interconnection agreement. 

c rL*f E D C C p r ! ; T  r; 'JP7'2- . 1 . -  - 
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On November 2 0 ,  2002, BellSouth filed its executed 
interconnection agreement w i t h  FDN. On February 5, 2003, Bellsouth 
filed a replacement agreement t h a t  contains updated Florida rates 
for unbundled network elements. Although the parties were able to 
reach agreement on most points, disagreements remained as to the 
specific language that should be incorporated i n t o  the agreement to 
reflect  the Commission's decision as to BellSouth's obligation . 
. .to continue to provide i ts  FastAccess Internet Service to end 
users who obtain voice service from FDN over UNE loops." On this 
same date, FellSouth a l s o  submitted its Position i n  Support of its 
; J ~ ~ p o s e 5  ucr,tiact Language, in which it s e t  f o r t h  n t s  prascsea 
language where there was a dispute; Similarly,  FDN's proposed 
language was contained in its Motion to Approve Interconnection 
Agreement filed contemporaneously. On December 2, 2002, FDN filed 
a Response t6 BellSouth's Position in Support of Proposed Contract 
Language. 

On March 21, 2 0 0 3 ,  we issued Order No. PSC-03-0395-FOF-TP, i n  
which we resolved the issues pertaining to what language should be 
contained in t h e  parties' agreement to memorialize the  FastAccess- 
r e l a t e d  decisions. The parties were directed to f i l e  a final 
interconnection agreement incorporating the Commission's decision 
within 30 days. 

We are vested with jurisdiction in this matter pursuant to 
Section 252 of t h e  A c t  to arbitrate interconnection agreements, as 
xel l  as Sections 364.161 and 364.162, Florida Statutes. 

On April 17, 2003, BellSouth and FDN filed for approval of 
their final executed amendment to their Interconnection Agreement, 

1 pursuant to Order No. PSC-03-395-FOF-TP; the amendment is in 
Attachment A to this Order, and is incorporated by reference into 
this Order. We have reviewed the agreement and amendment, and find 
t h a t  they comply with our decisions in the aforementioned Order, as 
well as the Act. 

Based on t h e  foregoing, it is 

ORDERED by the  Florida Public  Service Commission that the 
arbitrated interconnection. agreement between Florida D i g i t a l  
Network, Inc. and BellSouth Telecommunications, Inc.  is hereby 
approved. I t  is fu r the r  
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ORDERED t h a t  this docket is closed. 

By ORDER of the Flo r ida  Public Service Commission this 9th Day 
of June, 2003. I 

B d C A  S. BAY& Direct# 

and Administrative Services I 

Division OT L& i'ciiii;iiasiion CL~ZI -  .C 

( S E A L )  

FRB 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida public Service Commission is require-=! by Section 
120.569(1}, Flo r ida  Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57  or 1 2 0 . 6 8 ,  Florida Statutes, as 
w e l l  as the procedures and time limits t h a t  apply. This notice 
should not  be construed to mean all requests for an administrative 
hearing or j u d i c i a l  review will be granted or result in t h e  relief 
sought . 

~ n y  party adversely affected by the  Commission's final action 
in this matter may request: 1) reconsideration of the  decision by 
filing a motion for reconsideration with the Director, Division of 
the Commission C l e r k  and Administrative Services, 2 5 4 0  Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15) 
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days of the issuance of t h i s  order in the form prescribed by Rule 
25-22.060, Florida Administrative Code; or 2 )  judicial review by 
th’e Florida Supreme Court in the case of an electr ic ,  gas or 
telephone utility o r  the  F i r s t  D i s t r i c t  Court of Appeal in the case 
of a water and/or wastewater utility by filing a notice of appeal 
with t h e  Director, Division of the  Commission Clerk and 
Administrative Services and filing a copy of the notice of appeal 
and the filing f e e  with t h e  appropriate court .  This filing must be 
completed within thirty (30) days a f t e r  the  issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal m s t  k in t h e  %rz5 + e d Z  I eS in :cdhe 9 . 9 0 0  (a), 
Florida Rules of Appellate Procedure. 
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ATTACXMENT A 
PAGE I of 6 

AMEND ME NT 
TO THE 

AGREEMEHT BETWEEM 
FLORIDA OIGGITAL " W R Y  INC. 

AND 
BELLSOUTH IELECOMMUNICATION8, IW. 

DATED FEBRUARY 5,2003 
i 

Ptw-7'  a- !',O * w.Mr.;s;, (t% '&wmdmcnr;, FMde Dlgbl N e M ,  lnc. (TON"). 
am BelrSouVI 7c1ecornmunica~~~~s, WG. CBelKouth'). herelnafter reterred to co!lectlvety as 
!he 'Partier,' hereby agres to amen4 that cemh lnlerPonneetfon Agremnt between ths 
Partles da!ed February 5,2003 rAgreemenl7 to be efledive on the doh d I h e  last s i g "  
execullng the Amendmerrt. 

WHEREAS. BellSouth and FON enbed into the Agreement on February 5.2003 and, 

W H E R W .  The Florida P W i  SeNlca Commisrbn has issued #'si order in Dockst 
OtD098-TP rawlvlng tho paRes dispuled language lot the BeYSOuWFlorida DigUaf 
Network tnteramntxtlrn Agreemsnt 

NOW, THEREFORE. h conaktsratloh d the "r3 p" cartabed heren pnd 

, 

dher good and valuable ~ ~ k l e r e t i o n .  Ihe rscaipt end sufflclmcy of which am hereby 
acknowledged. the Perties hereby mvenant and egree as followr: 

The Pa* agrw to add B new S e d h  2.10 to Attachmenl2 d tha Agreement, Wed 

Exhtbill of Vlla Amrvrdmnt, attached hereto and inEwporeted hemin by thls 
refarem. 

This Amenddmsnl $hen be deemed etiecttve on the dele of the last signature of booI 
Parties ('ERsdlve OeW). 

All ol ths other p m s i o m  Or t b ~  Agmmsnl, dabd Fbbruary 6,2003 shall femeln In hrU 
fora and tfIecl. 

&nMued movisicm of FesfAccess to FDN E M  Us& -ion 210 la 8Bt fOm h 
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2.tO.l.7 

2.10.1 -8 

219.1.9 

2.10.1.10 

2.102 

2.302.1 

2.1022 

2.102.3 

2.102.4 

2.10.2.5 

2.102.6 

2.302.7 

E.hiblt 1 
Paga 3 of4 

ti the Panles are unable Lo reach apmment an an amnative moans to billing the 
end w r .  the Partie6 m y  pdtlon the Commksionfor r a M 2 9  apprupiat, 
regadiM the dkptns. 

In Irnplemanllng the CWrnJsabn'r Order In Oocke14 No. O l a M - T P ,  BsESouih z t d  
nol c ra te  any addltjonal barriers to FDWa s b a i  to corrpem in the bml sxthangb 
asrvicas rnarket 

Nolhhg In thb Sectlon 2.10 shall raqutm BalSwth Lo axrffnnw providinp 
F a s S u e s  io an enbusor who la% to pay all charges orsouated wrth FastAcxass 
or otherwise lays b canply w&lh the end-wets S d  &reamtent wllh BelrSouth or 
the eppbcebk Aeptab lo  Use  pokier fat F ~ u e c S a a .  

In the event BellSoulh eleds to comply with thb section 210 by providin~ 
FsttAaaas m an FDN UNE Loop, FDN shall make awibblo lo BsltsOulh at no 
charpe the hlgh frequency s p m m  on such UNE taOp tor purposes d provklhg 
ihb underlying DSL bansport 

provldonm 

FDN and Bt?EouU7 thaO sa& estabhh 8 rhgls polnt Or amtad 
purpose8 of the pmvlsh of F e r W e m  p u " W  to Ihim 6ectfon 2.10. 

When FON " i t a  an LSR for a UNE loop. end them Is a DSL USOC on the end- 
user's eewica record, the LCSC - eutpcledy the order. 

Upon m c ~ M n g  the aubdorflled order. FDN shnl nol6y the BellSouth SPOC. and 
the Bellsouth SPOC shall doterm-ins whethsr the snd-user ts 8 FestAcceoP 
cUs1om.  

fur 
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