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NOTICE OF ERRATA 

PLEASE TAKE NOTICE that the attached Mofion of the Debtorsfor un Order 

(A) Approving the Asset Purchase Agreement With Proposed Purchaser, (B) Authorizing (i) rhe 

Sale of Substantiaily All of the Debtors' Assets to Proposed Purchaser or Other Successjul 

Bidder(s) at Auction, Free and Clear ofAl1 biens, Claim, Encumbrances and Interests and (ii) 

Assumption and Assignment of Certain Executory Contrach, License Agreements and Unexpired 
I 

Leases, and (C) Granting Related Relief attached hereto as Exhibit A replaces the Motion of the 

Debtors for an Order (A) Approving tbe Asset Purchase Agreement With Proposed Purchaser, 

. .  ' (s) AuthoriZirig (i) the Sale of Substantially AI1 of the Debtors' Assets to Proposed Purchaser or 

Other Successful,Bidder(s) at Auction, Free and Clear of All Liens, Claims, Encunibranm and . 

T n t e r e s t s  and (fi) Assumption and Assignment of Certain Executory GAF 
CMP - 
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SEC', 1, 
OTH & 'lk%%rs consist of the following entities: Cable & Wireless US& Inc.; Cable & Wireless USA of Virginia, 

Communications Real Properly Managers I, LLC, and Exodus Communications ReaI Property I, LP. 
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Contracts, License Agreements and Unexpired Leases, and (C) Granting Related Relief (Docket 

No. 43), which was the wrong version of the Motion. 

Dated: December 10,2003 KIRKLAND & ELLIS LLP 
James H.M. Sprayregen, P.C. (ARDC No. 61 90206) 
200 East Randolph Drive 

Telephone: (3 12) 86 1-2000 
Facsimile: (3 12) 861-2200 

I 

Chicago, IL 60601-6636 I 

P 

KIRKLAND & ELLIS LLP 
Bennett L. Spiegel (CA Bar No. 129558) 
Keliy K. Frazier (CA Bar No. 212527) 
Lori Sinanyan (CA Bar No. 209975) 
777 South Figueroa Street 
h s  Angeles, CA 900 17 
Telephone: (2 13) 680-8400 
Facsimile: '(21 3) 680-8500 

, 
PACHULSKI, STANG, ZIEHL, YOUNG, JONES 
& WEINTR4UB P.C. 

f27gi&.Jz2?+J 
Lhra Davis Jones (Bar No. 2436) 
ScottaE. McFarhd @&No. 4184) 
Curtis Hehn (Bar No. 4264) 
919 North Market Street, 16th Floor 
P.O. Box 8705 
Wilmington, Delaware 19899-8705 (Courier 19801) 
Telephone: (302) 652-4100 
Facsimile: (302) 652-4400 

[proposed] Co-Cowxel for the Debtors and Debtors in 
Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

Inre: ) Chapter 11 

CABLE & WIRELESS USA, INC., et al.,’ 
1 
) Case No. 03-1 371 1 (CGC) 
) (Jointly Administered) 

Debtors. 1 

MOTION OF THE DEBTORS FOR AN ORDER (A) APPROVING 
THE ASSET PUIRCHASE AGRlEEMENT WITH PROPOSED PURCHASER, 
(B) AUTHORIZING (1) THE SALE OF SUBSTANTIALLY ALL OF TEIE 

DEBTORS’ ASSETS TO PROPOSED PURCHASER OR OTHER SUCCESSFUL 
BIDDER(S) AT AUCTION, FREE AND CLEAR OF ALL LIENS, CLAIMS, 

ENCUMBhNCES AND INTERESTS AND (Io ASSUMPTION AND ASSIGNMENT 
OF CERTAIN EXECUTORY CONTRACTS, LICENSE AGREEMENTS AND 

UNEXPIRED LEASES. AND (C) GRANTING RELATED RELIEF 

On December 8,2003 (the “Petition Date”), the above-captioned debtors and 

debtors in possession (the “Debtors”) filed voluntary petitions for relief under chapter 1 1 of title 

11 of the United States Code (the “Bankruptcy Code”). The Debtors also filed a pIan of 

reorganization (the “Plan”) on the Petition Date, which Plan contemplates a sale of substantially 

all of the Debtors’ assets and businless operations under section 363 of the Bankruptcy Code (the 

“Sale”). 

During the 6 months immediately preceding the filing of these chapter 1 1 cases, 

the Debtors, together With their professionals, extensively marketed the Debtors’ U.S. domestic 

.hosting and U.S. internet provider services businesses. As a resdt of their exhaustive efforts, on 

-.December 8,2003, just prior to filing their chapter 11 petitions, the Debtors executed an &set 

, ’ The Debtors consist of the following entities: Cable & Wireless USA, Inc., Cable & Wireless USA of Virginia, 
hc,, Cable & Wireless Internet Services, Inc., Exodus Communications Real Property I, LLC, Exodus 
Cammunications Real Property Managers I, LC, and Exodus Communications Real Property I, LP. 



purchase agreement (the “MA,” attached hereto as Exhibit A)* with Gores Asset Holdings, Inc., 

an affiliate of Gores Technology Group, LLC (the “Proposed Purchaser”). 

Pursuant to the M A ,  the Proposed Purchaser has agreed to purchase substantiaIly 

all of the Debtors’ assets under sections 363 and 365 of the Bankruptcy Code for at least $50 

million, and up to approximately $125 million, in consideration (not including certain specified 

liabilities to be assumed by the Proposed Purchaser), as further described herein and in the 

attached M A ,  subject to higher and better offers through an auction process (the “Auction”). As 

required by the APA, and in furtherance oftheu sale efforts, on December 10,2003, the Debtors 

filed a motion (the “Bidding Procedures Motion”) for entry of an order (the “Bidding Procedures 

Order”) approving certain bidding procedures by which the sale and Auction of the Debtors’ 

assets will be governed. 

i 
I 

! .  
i : 
I 

As M e r  required by the APA, the Debtors now file this Motion (this “Sale 

Motion”) for entry of an order (A) approving the APA with the Proposed Purchaser; 

(B) authorizing (i) the sale of substantially all of the Debtors’ assets to the Proposed Purchaser or 

other successful bidder(s) at m auction, &e and clear of all liens, claims, encumbrances, and 

intkrests, and (ii) the assumption and assignment of certain executory contracts, license 

. agreements and unexpired leases; and (C) granting certain related relief. 

Because @e Debtors seek to consummate the sale on an expedited basis, the 

Debtors have requested that the Court approve the Bidding Procedures Motion and set a hearing 
I .  

..on the relief r4uested in *is Sale Motion (the ‘‘Sale Hearing”) at the earliest possible date. 

Due to the voIuminous and confidential nature of the schedules and exhibits to the MA, the APA is attached 
hereto without copies of such schedules and exhibits. To the extent such schedules and exhibits do not contain 
confidential or proprietary information, copies of the schedules and exhibits will be made available to interested 
patties upon yitten request to the undersigned counsel for the Debtors. . .  
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Because the Debtors’ businesses have been extensively marketed over the past 6 months, with 

more than 90 potentially interested parties contacted and 61 potential bidders executing 

confidentiality agreements and receiving a comprehensive detailed offering memorandum, and 

this Sale Motion is being filed approximately 40 days prior to the requested date of the Sale 

Rearing, the Debtors believe that all parties with an interest in the sale of the Debtors’ assets will 

receive sufficient notice of the sale of the Debtors’ assets. An expeditious sale of the Debtors’ 

assets also is necessitated because the Debtors continue to require significant fresh cash 

resources to fund their daiiy business operations, which administrative expenses will be finded 

. through a proposed debtor in possession financing facility. FurthermQre, the vdue of the 

Debtors’ businesses is dependent upon maintaining customer relationships and ensuring the 

seamless maintenance of hosting and networking services to their customers per;ding the 

consummation of the proposed sale. Thus, an expeditious sale as soon as possible, but in any 

event prior to f a n w  19,2004, will preserve the value of the business and minimize overall 

losses to creditors. 

In M e r  support of this Sale Motion, the Debtors respectfully represent as 

~€ollows: 

JURISDICTION 

1. This Court has jurisdiction over this Sale Motion pursuant to 28 U.S.C. $9 

157 and 1334. This is a core proceeding pursuant to 28 U.S.C. 8 157(b)(2). Venue is proper 

before this Coui-t pursuant to 28 U.S.C. $$1408 and 1409. The statutory predicates €or the relief ‘ 

requested herein are sections lOS(a), 363@), (0, and (m), 365 and 1146(c) of the Bankruptcy 

1231 I-001\Docs_DE85126.2 
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Code and Rules 2002(a)(2), 6004(a), (b), (c) and (e), 6006(a) and (c) of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy. Rules”). 

GENERAL BACKGROUND 

2. On the Petition Date, the Debtors commenced their respective 

reorganization cases by filing voluntary petitions for relief under chapter 1 1 of the Bankruptcy 

Code. The Debtors continue to operate their businesses and manage their properties as debtors in 

possession pursuant to sections 1107 and 1 108 of the Bankruptcy Code. No trustee or examiner 

I .has been appointed in these cases. 

A. The Debtors’ Business ODerations and Corporate Structure. 

3. The Debtors are leading providers of internet web hosting and network 

services throughout ‘the United States. As of the Petition Date, the Debtors were the second 

iargest hosting services provider in the United States and one of the largest carriers of Internet 

m 

traffic, focusing on blue chip Fortune 1000 customers. The Debtors are headquartered in 

Northem California and maintain primary network opefations and sales in Reston, Virginia. The 

Debtors also maintain other offiw and operations in 20 additional states throughout the United 

, Stites, as well as the District of Columbia As discussed in greater detail below, d e r  a series of 

acqdsitions starting in 1998, the Debtors today provide services representing approximately 12- 

15% (when measured by revenue), of the customer base in the competitive hosting market with 

over 4,300 domestic and international customers including some of the nation’s largest 

corporations such as Merrill Lynch, Yahoo, GE, Microsoft, Google, and Pearson. 

4. The Debtors’ web hosting business is comprised of approximately 19 

o p t i o n a l  worid-class Internet Data Centers (“IDC”) connected to their network in 8 major 

4 
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metropolitan markets across the United States. These latest-generation IDCs provide co-location 

services in a highly reliable and secure physical environment that keep customers’ servers up and 

running without interruption 24 hours a day, 7 days a week. The Debtors also provide managed 

hosting services that allow them to monitor and manage their customers’ online operations in a 

manner that is cost-effective ~QJI highly reliable. 

5. The Debtors’ network business provides a broad portfolio of leadingedge 

internet services, ranging from basic infrastructure products to higher-value managed services, 

using the Debtors’ state of the art facilities-basednetrk, consisting of a fiber infrastructure 

with approximately 21 network locations that house the major network nodes that comprise the 

network, reaching all major markets across the country. 

6. As of the Petition Date, the Debtors employ approximately 1,570 
I 

employees, about 99% of ’whom are 111-time employees. Approximately two-thirds of the 

Debtors’ employees axe located in Northern California and Virginia, with the remaining one- 

third located in approximately 25 additional states and the District of Columbia, and a handful of 

employees located internationally. None of the Debtors’ employees is subject to a collective 

baiggnipg agreement. 

7. Each of the Debtors is an indirect subsidiary of Cable & Wireless PLC 

(L’PLC”), a public limited company organized under the laws of England and Wales: The 

Debtors conduct the bulk of their business through two main opexating companies, Cable & 

Wireless USA, Inc., a Delaware corporation (“CWUSA”), which owns essentially all of the 

network assets, and Cable & Wireless Intemet Services, Inc., a Delaware corporation (“CWIS?, 

5 



which owns essentially all of the hosting assets and holds title to a parcel of real property located 

in El Segundo, California. 

8. CWUSA is the parent company of both CWIS and of Cable & Wireless 

USA of Virginia, Inc. (HCWA’’). CWVA is a Virgipia corporation formed solely to hold 

certain intellectual property pursuant to the laws of that state. CWIS is the parent of several 

wholly-owned subsidiaries and a member of two Delaware limited liability companies - (i) 
CWIS is the sole member and manager of the Debtor Exodus Communications Real Property 

I 

Managers I, LLC (“Exodus Managers”) and (ii) CWIS and Exodus Managers are the members of 

the Debtor Exodus Communications Real Property I, LLC (“Exodus LLC”). Exodus LLC holds 

4 parcels of real property, aI1 of which are located in Santa Clara, California. Exodus Managers, 

as general partner, and Exodus LLC, as limited partner, hold a combined 100% interest .in the 

Debtor Exodus Communications Real Property I, LP (“Exodus LP”). As of the Petition Date, 

,Exodus LP does not maintain any operations or assets. 

B. Events Leadint To The Commencement Of These Chapter 11 Cases. 

9. CWUSA, originally known as TDX Systems, Inc., a District of Columbia 

corporation, was formed in 1975 prirnariSy to provide voice services. Thereafter, CWUSA 

expanded its business to include ’intemet and web-hosthg operations. To that end, CWIS and/or 

CWUSA consummated several substantial acquisitions between September 1998 and February 

2002, beginning with the acquisition of MCI’s Internet backbone, and the subsequent 

acquiSitions o f  Digital IsI&, Inc. (a hosting and content distribution company) in June 2001 and 

substantialIy all the assets of EXDS, hc. (formerly Exodus Communications, hc.) in February 
a 

‘ 2002. 
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10. Recently, the telecommunications and Internet sectors have suffered 

drastic declines, caused in part by a prolonged period of weakened economic conditions in the 

U.S. markets, and by the presence of too many competitors in a market that’did not grow as 

I 

! 

quickly as anticipated. In response to the chdlenges in the overall economy, many industry 

sectors introduced sweeping cost reduction programs, often targeting technology initiatives. 

Improvements in the efficiency of the technology in the telecommunications and Internet sectors 

led to increased competition and severe downward pricing pressures as established competitors 

and new entrants into the market competed for the traffic to populate the already overdeveIoped 
i 

network infrastructure. 

1 1. The severity of the crisis in the telecommunications industry is 

exemplified by the significant number of telecommunications companies that recently have 

sought bankruptcy protection, a list that is populated headly with household names, many of 

whom are direct competitors, suppliers or customers of the Debtors. The emergence of these 

competitors with streamlined cost structures and substantially de-leveraged balance sheets has 

continued the downward pressure on the economics of the telecommunications industry. 

12. &-addition to the effect of weakened telecommunications industry 

.conditions in generaI, the Debtors had made significant expenditures of capital for their. 

acquisitions and subsequent investmenk in the Digital Island and Exodus businesses, with 

si&fidt management time and attention focused on the integration of those acquisitions into 

. . ..the then-existing business. 

13. In September 2002, PLC introduced a new executive management team at 

the Debtors charged with restructuring the U.S. operations and curbing the mounting operating 



: 

losses at the Debtors. Management soon began implementing its restructuring plan designed to 

(i) integrate the two core US. businesses (hosting and networks), (ii) establish a smaller, more 

efficient backbone network, (iii) exit non-core and less profitable products and services, 

(iv) dramatically reduce costs, and (v) improve asset utilization and profits by consolidating 

IDCs that were spread too thin and not fuIly utilized. Over the subsequent nine months, 

management reduced headcount by approximateIy 45% fiom approximately 4,300 employees in 

September 2002 to 2,300 employees as of May 3 1,2003, and implemented additional cost 

, cutting initiatives, including, without limitation, the termination and sale of the Debtors’ 

unprofitable and non-core voice services business. 

14. However, the Debtors continued to suffer negative cash flow during 2003. 

’ For the period from January 2003 through May 2003, PLC loaned approximately $234 million to 

provide liquidity to the Debtors and support their business operations. On June 4,2003, PLC 

announced its determination that the U.S. domestic hosting and U.S. internet provider services 

business would no longer be a part of its core market and expressed its intention to withdraw 

fiom the U.S. domestic market while maintaining the U.S. infiasqucture necessary to serve its 

‘internationaS customers. 

15. On September 17,2003, in accordance with the June 4,2003 

announcement, Cable & WireIess HoIdings, Inc. (“Holdings”): CWUSA, and CWIS on the one 

hand, and PLC and Cable & Wireless A m e n 9  Operations, Inc., a newly-formed wholIy-owned 

subsidiary of PLC, on the othex hand, executed a separation agreement with an effective date of 

Holdings is the nondebh-, parent CorpOrStion of CWUSA, and holds certain of the Debtors’ employee benefit 
&sets and liabilities, but conducts no business operations. 

8 
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July 1,2003 (the “Separation Agreement”), The Separation Agreement governs the terms of the 

mutual separation of the Debtors’ operations fiom PLC and the Cable and Wireless group’s 

operations, and vice versa. The Separation Agreement contains provisions that specify, among 

other things, the terms for the exchange of goods and the provision of services between the 

i 

I 

parties thereto for the periods set forth in the Separation Agreement. 

16. Notwithstanding its separation from its U.S. operations, PLC reiterated its 

z “ e n t  to provide continued financial support to the Debtors through a reasonable period, 

:The Debtors therefore negotiated a credit agreement (more fully described below) with PLC to 

fund the Debtors’ operations and preserve value in the business while management and the 

Debtors’ Boards of Directors reviewed the Debtors’ alternatives. To aid them in that effort, 

CWUSA, CWIS and Holdings engaged AP Services, LLC, an aiKliate of AlixPartners, LLC 

~AlixPartners”) tis restructuring advisors to assid them in evaluating and implementing strategic 

I 

and tact!cal options through the restructuring process, including providing the services of a chief 

executive officer, chief financid officer, chief restructuring officer and other tempbrary staff. 

C. Tbe Debtors’ Prepetition Financial Condition and PostDetition DIP Facilitv. 

i 17. For the 6 months ended September 30,2003, the Debtors generated 

revenues of approximately $280 million and had aggregate operating loss& of approximately 

$240 million after crediting a gain on sales of assets of $17 “on. The loss& included an 

intercompany htc?rest charge of approximately $90 million and extraordinary charges of $88 

million for, among other’things, impairment of long lived assets, payments made to severed 

.. 

employees and payments required under contractual commitments that are no longer expected to 

benefit ongoing operations. The Debtors currently derive approximately two-thirds of their 



revenues from the hosting services business operations and the remainder from the network 

business. 

18. To finance the Debtors’ operations through the chapter 1 1 sale process, 

prior to filing the chapter 1 1 cases, the Debtors negotiated a debtor in possession revolving credit 

facility of up to $ I d 0  million in financial accommodations (the “DIP Facility”) with PLC, as the 

DIP lender, and JPMorgan Chase Bank, as administrative agent and collateral agent. The DIP 

Facility will be secured by substantialIy all of the Debtors’ assets, including their accounts 

receivabIe and property, plant and equipment Advances under the DIP Facility will be used to 

pay postpetition operating expenses, certain prepetition claims as may be approved by this Court, 

and other items necessary to the successful sale and wind-down of the Debtors’ businesses. 

D. The Debtors’ Plan of Reorpanhation. 
B 

. 19. & previously mentioned, the Debtors filed a Plan on the Petition Date. 

The Plan contemplates that the proceeds of the Sale will fund the distributions provided for in the 

Plan. Moreover, to the extent the proceeds of the sale are insufficient, under the Plan PLC shall, 

through a combination of cash contributions and cIaims subordinations, provide for the payment 

of administrative and priority claims (up to a specified amount) and for a pooI of at least $20 

million for the benefit of unsecured creditors. 

20. The Debtors expect to complete the initid closing of the Sale by the end of ‘ 

January 2004, shortly after the requested hearing date on the Sale Motion. Pursuant to the terms 

of the APA, the Proposed Furchaser.(if it is the Prevailing Bidder) is to manage the business mtil 

the necessary regulatory approvals are obtained to transfer the assets to the Proposed Purchaser’s 

ownerkip. The Debtors contemplate obtaining approval of their disclosure statement shortly 

10 
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after the Sale Hearing and confirmation of the Plan at or about the time of receipt of final 

regulatory approval and consummation of the Sale. As such, the Plan and the Sale are 

inextricably intertwined. 

THE DEBTORS’ EXTENSIVE PREPETITION MARKETING AND SALES EFFORTS 

21. On June 4,2003, as part of its restructuring efforts, PLC announced its 

intentions to exit its domestic web hosting and internet connectivity operations in North 

America. In connection with the announcement, PLC and its financial advisors, Greenhill & Co. 
‘ (Wreenhill”) began the process of identifying potentid purchasers of the Debtors’ assets. The 

Debtors aIso retained their own legal counsel as well as investment bankers, The Blackstone 

Group (”Blackstone”), to analyze and advise them with respect to strategic alternatives of 

continuing operations as a stand-alone entity following the corporate separation from PLC. After 

examining all of the alternatives, the Debtors concluded that the prompt consummation of a 

* 

transaction by which all or substantially all of the assets of the Debtors were sold together as an 

operational business would be the most beneficial to the Debtors’ creditors and other holders of 

interests because it would maximize the value of the Debtors’ assets, preserve jobs and maintain 

valuable business relationships with vendors and ciwtomers. With the help of Debtors’ . .  

. management, and working closely with Greenhill, Blackstone assembled a comprehensive 

offering memorandum to be used for marketing purposes. 

‘ 22. The Debtors and their professionals, with the assistance of Greenhill, 
. .  
initially identified and then sent confidentiality agreements to‘approximately 92 entities that had 

expressed an interest in acquiring the assets of the Debtors. Of the parties that were initially 

contacted regarding Such a transaction, approximately 61 executed cofidentiality agreements. 



Upon receiving an executed confidentiality agreement, the Debtors forwarded to potential buyers 

a comprehensive offering memorandum, which provided additional detail regarding the Debtors’ 

financial and business operations, including information regarding customers, products lines, ‘ 

strategies, historical and projected financial performance: employees, real estate, various sale 

and marketing infomation, and overall company histories. Among the parties that were 

contacted, approximately 27 potential buyers submitted preliminary letters of interest expressing 

their interest in acquiring the assets of the Debtor and providing an initial value range for either 

individual businesses 

whole. Based on the preliminary letters of interest, the Debtors, in consultation with their 

the web hosting business or the network business) or the business as a ’ 

professionals, chose 14 entities (the “First Round Bidders”) to continue in the process and to 

conduct further due diligence. 

23. With the assistance of the Debtors, Blackstone assembled additional 

information regarding the assets of the businesses to allow First Round Bidders to conduct 

M e r  due diligence. The Debtors assembled an online data room containing extensive 

financial, operational and strategic information for review by the First Round Bidders. To 

M e r  facilitate the due diligence efforts, the Debtors arranged for their senior management to 

give presentations to the First Round Bidders. Thie management presentations were held in 

San Francisco, California and Washington, D.C. and consisted of 3 to 4 hour powerpoint 

pre’sentations, followed by a question and m e r  session. First Round Bidders were also given 

the opportunity to tour one of the Debtors’ intemet &talcenters in Santa Clara, California 

‘.. ‘Ihe financial information provided was presented on a pro forma basis to enable prospective buyers to evaluate 
the business on a stand-alone basis. 

* 



Follow-up due diIigence telephone conferences with the Debtors’ senior management were 

scheduled at the request of the First Round Bidders. To narrow the field of First Round Bidders, 

the Debtors asked the bidders to provide a non-binding letter of intent. In response, 11 entities 

.forwarded letters of intent to the Debtors, of which 5 entities (the “Second Round Bidders”) were 

chosen to continue in the sale process. I 

24. The Second Round Bidders were given additional access to the Debtors’ 

senior management, as well as more sensitive due diligence materials. To maximize value for 

the estates by selling the company as a whole rather than piecemeal, a Second Round Bidder 

interested in only one of the businesses was allowed to partner up with another Second Round 

Bidder interested in the other business. At the end of the second round of diligence, the Second 

Round Bidders were asked to provide binding letters of intent for the whole business as well as a 

mark-up of an asset purchase agreement previously drafted by the Dkbtors’ legal counsel. Based 

on the value of the bid and the negotiated asset purchase agreement, the Debtors, along with their 

professionals, determined, in their business judgment, that the offer fiom the Proposed Purchaser 

was the highest and . h t  offer for the Debtors’ businesses as a whole. Specifically, the Proposed 

. Purchaser offered 8 higher over$li&nomic Value, as well as the ability to quickly consummate 

‘ 
a. deal without Snancing contingencies and with minimal due diligence contingenci’es. 

25. Immediately prior to the filing of these chapter 11 cases, and after 

. prolonged and arms-length negotiations, the Debtors and the Proposed Purchaser executed the 

APA. Under the t e m  of the APA, approval of which is the subject of this Sale Motion, the . 

Proposed Purchaser will acq&re substantially all of the Debtors’ assets for approximateIy $125 

million in consideration, consisting of approximately $50 million in cash (including up to $5 

. 
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million towards payment of proposed cure amounts), and $75 million in a senior secured 

increasing rate note from Gores Asset Holdings, Inc., as well as the assumption of specified pre- 

closing liabilities. The proposed purchase pnce is subject to adjustments based on business 

performance targets that have been set for Working Capital (as defined in the APA), revenue and 

certain overhead expenses. Although the proposed purchase price will be reduced if the Debtors 

do not achieve the business performance targets, under the terms of the APA, the purchase price 

,canriot be reduced to less than $50 million? 

Relief Reclaested 
i 

26. By this Sale Motion, pursuant to sections 105(a), 363@), ( f )  and (m), 365 

and 1146(c) of the Bankruptcy Code, the Debtors seek entry of an order by this Court (the “Sale 

I Order”) approving the APA with the Proposed Purchaser and authorizing the sale of substantially 

all of the Debtors’ assets to the Prevailing Bidder@) at the Auction, fi-ee and clear of all liens, 

claims, encumbrances, and interests (other than certain Permitted Encumbrances)6, upon the 

terms set forth in the APA and the proposed order attached hereto (the “Sale Order”). 

27. The Debtors also seek authorization and approval, itnder section 365 of the 

Bankruptcy Code, for the Debtors to assume and assign to the Prevailing Bidder(s) certain 

executory contracts and unexpired leases of real and personal property associated with the 

business (the ‘‘Assigned Contracts”). Given the number of Assigned Contracts that may be 

i -  

s .Based on the Debtors’ ongoing analysis of the business perforrhance targets as ofthe date hereoi although.the 
Debtors believe that they are likely to meet most ofthe business performance targets set forth in the MA, one of the 
’business performance targets is estimated to adjust the proposed maximum purchase price downward to the floor 
;price of $50 million. ?he Debtors’ assessment of the estimated closing adjustments, however, is ongoing and 
remains subject to change. ~ 

Capitalized terms used herein and not otherwise defined shall have the same meaning as in the APA attached 
hemto as Exhibit A. 

. .  
14 
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transferred under the APA, the Debtors have requested that the Court approve a process by 

which the Debtors and the counter-parties to the Assigned Contracts that potentially will be 

assumed and assigned can establish the correct cure obligations necessary to be paid under 

section 365 of the Bankruptcy Code (the “Cure  procedure^^^)^. 

28. Finally, the Debtors seek an order from this Court exempting the Sale 

fiom the stamp tax or similar taxes pursuant to section 1 146(c) of the Bankruptcy Code. 

SUMMARY OF THE APA’ 
i 

29. A summary of the key terms of the APA is set forth below: 

Debtors 
Proposed Purchaser 
Purchase Price 
(APA, $5 1.3,2.1, 
2.5,7.4) 

* 

Acquired Assets 
(MA, 08 1-19 7.7) 

CWUSA, CWIS, CWVA, Exodus Managers, Exodus LLC, Exodus LP 
- 
Gores Asset Holdings. Inc. - - a  ---- - . . - - - -. - _ _  

$120 million in consideration (consisting of $45 million in cash and 
$75 million in a senior secured increasing rate note from Gores 
Technology Group, LLC), plus the payment of cure costs 
corresponding to the Assigned Contracts in a maximum aggregate 
amount of up to $5 million, plus the assumption of specified pre- 
closing liabilities. The proposed purchase price is subject to 
adjustments based on business performance targets that have been set 
for Working Capital, revenue and certain overhead expenses. Although 
the proposed purchase price will be reduced if the Debtors do not 
achieve the business performance targets, under the t e m  of the APA, 
the purchase price cannot be reduced to less than $50 million. 
The Acquired Assets include substantially all of the property and assets 
of the Debtors’ Business, moveable and immoveable, real and personal, 
tangible or intangible, of every kind and description and wheresoever 
situated (including, without limitation, aI1 Owned Real Property; all 
rights under the Real Estate Leases; all owned Quipment and rights to 
the warranties and licenses received fiom manuhcturers and sellers of 
the Equipment; deposits, pre-paid expenses, and prepayments related to 
the Acquired Assets; all owned personal property and rights under 
leases of equipment and personal property; Accounts Receivable; 

‘ ,’ The Debtors’ proposed Cure procedures for the Assigned Contracts is set forth in the Bidding Procedures Motion. 
As part of their Bidding Procedures Moti04 he Debtors have requested that the Court approve a form of Cure 
Notice. Once the Court entets the Bidding Procedures Order, the Debtors will serve the Cure Notice on the relevant 
service parties. Specifically, the Debtors propose sending out the Cure Notice to all counterparties to the Assigned 
Contracts setting forth the proposed cure amount and objection deadline by which all objections to the cure amount 
are due. ’ To the extent of any inconsistency between this summary and the terms of the APA, the APA shall control. 



I 

Excluded Assets 
(MA, §§ 1.297.7) 

htomer  Contracts; Supplier Contracts; Other Contracts other than 
bcluded Contracts; Inventory and related warranties; all rights in 
'atents, Trademarks, Copyrights and all other Intellectual Property 
~wned by the Debtors (to the extent transferable), and any rights to sue 
ind recover damages and profits and all other remedies for past, present 
md future infringements of the foregoing; computer software or 
systems owned by the Debtors; rights under Permits (to the extent 
iransferable); Business Records; all corporate telephone numbers, 
:orporate addresses and bank accounts used in connection with the 
3peration or conduct of the Business or the Acquired Assets; all assets 
acquired by the Proposed Purchaser pursuant to Article 9 of the APA 
relating to employees and employee benefit plans; any assets that 
would constitute an Acquired Asset that was or will be transferred to 
ehe Debtors in accordance with the PIC Transition Services Agreement; 
foreign nodes and the rights of the Debtors with respect to foreign 
collocation sites; and all rights, demands, claims, credit, allowances, 
rebates and causes of action (other than against the Debtors or any of 
their A€filiates) arising out of or relating to the Acquired Assets) all as 
further identified in Section 1 .l(a) through (t) of the APA, but 
expressly exduding all Excluded Assets. The Proposed Purchaser 
reserves its right to amend any of the Schedules of Acquired Assets set 
forth in section 1.1 of the APA so as to remove any item. 
The AquiredtAssets do not inchde the properties, assets, rights and 
claims of the Debtors listed or described in Section 1.2(a) through (q) 
of the M A ,  including, without limitation, the Debtors' cash and cash 
equivalents, checks in transit and undeposited checks; the Debtors' 
fights in the Excluded Contracts; all assets of Employee Benefit Plans 
and all other assets to be retained by the Debtors pursuant to Article 9 
ofthe APA; all rights to certain c~aims (iicIuding insurance proceeds), 
refunds or adjusfments with respect to the Excluded Assets; assets that 
would otherwise be Acquired Assets that are disposed of in the 
Ordinary Course of Business or as otherwise expressly permitted by the 
temis of the MA; assets transferred to PLC ig accordance with the 
PLC Transition Services Agreement; all losses, loss carry forwards and 
rights to receive refhds or credits with respect to Taxes i n c h  or 
accrued phor to the Closing Date; certain Claims relating to the 
Chapter 11 Cases, including, but not limited to, avoidance actions; a l l  
shares of capitaI stock or other equity interests of all of the Debtois and 
all their Affiliates; aU rights in, to and under the Separation A m e n t  
and the ApoUo Agreement; all rights uhder the APA and any related 
documents; all rights in the Cable & Wireless brand name and any 
derivatives except as provided in the PIC Transition Services 
Agreement; certain specified corporate documents; all of the Debtors 
rights to recovery of cash collateral given to obtain letters of credit and 
righis to recover amounts drawn or paid on letters of credit; aI1 
intercompany accounts receivable; all rights under any Supplier.' 
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4ssigned Contracts 
(APA $8 1.1,1.5, 
7.7) 

Assumed Liabilities 
W A ,  0 1.31 

” 

Excluded Liabilities 
(APA, 0 1.4) 

Deposit (APA, 0 2.2) 

I 

Contract that is the subject of any guarantee or other credit support by 
PLC or to which PLC is a party, with certain specified exceptions; and 
any other assets set forth in Schedule 1.2(q) to the APA. The Proposed 
Purchaser may amend or modi@ Schedule 1.2(q) and, subject to certain 
specified restrictions, Schedule 1,2(b). 
The Debtors shall assume and assign to the Proposed Purchaser all of 
the Debtors’ executory contracts and unexpired leases that may be 
assigned to the Proposed Purchaser in accordance with sections 363 
and 365 of the Bankruptcy Code except for the Excluded Contracts 
(collectively, the “Assigned Contracts”). 
The Assumed Liabilities include those liabilities of the Debtors set 
forth in Section 1.3 of the APA that the Proposed Purchaser agrees to 
assume, including: (i) 50% of all liabilities and obligations of the 
Debtors for Transaction Taxes payable in connection with the 
transactions contemplated in the APA, subject to a maximum iiability 
of the Proposed Purchaser *of $500,000, less any amounts by which cure 
costs actually paid by the Proposed Purchaser under Section 7.4 of the 
APA exceed $4.5 million; (ii) all liabilities and obligations with respect 
to Accounts Payable in connection with the operation of the Business 
or the operation of the Acquired Assets (other than Accounts Payable . 
owing to PLC or any of its AEliates); (iii) all liabilities and obligations 
of the Debtors under the Permits incIuded in the Acquired Assets; (iv) 
all liabilities and obligations of the Debtors-to be assumed by the 
Proposed Purchaser pursuant to Article 9 of the M A ;  (v) all liabilities 
and obligations relating to the Proposed Purchaser’s ownership of the 
Acquired Assets or that arise as a result of the Proposed Purchaser’s 
operation of the Business other than Taxes that relate to the Business or 
the Acquired Assets for the periods through the Adjustment Date, but 
including Taxes relating to the Acquired Assets for periods after the 
Adjustment Date; and (vi) leases included in the Acquired Assets 
pursuant to @ion 1.1 (e). 
The Excluded Liabilities include dl of the liabilities of the Debtors 
other than the Assumed Liabilities and those liabilities expressly set 
forth in Section 14.7 of the APA. 
Within 3 business days of the date of the M A ,  the Proposed Purchaser 
will execute. and deliver to the Debtors a Deposit Escrow Agreement 
and deposit with the Escrow Agent $5 million (the “Deposit”); 
provided, however, that the obligation to provide the Deposit may be 
satisfied by the Proposed Purchaser causing an irrevocable Letter of 
Credit in the fhce value of $5 million issued by a commqial bank or 
similar institution unaffiliated with the Proposed Purchaser or any of its 
affiliates and having assets in excess of $50 billion to be issued to the 
Escrow Anent. 
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Representations and 
Warranties; 
Covenants (APA, 
Articles 4 and 5, 
5 14.4) 

Bidding Procedures 
[MA, fj 8.2) 
Overbid Protections 
and Subsequent 
Overbids (MA, 
00 8*2(4,8.3) 

Break-Up Fee and 
Termination Fee 

13.5@), 13.4) 
(AaA, 66 13*5(a), 

, 

The representations and warranties and covenants are customary for a 
transaction of this type, including, without limitation, representations 
and warranties regarding the authority to enter into the Sale transaction 
and the agreement to abide by all laws with respect to the Sale, and 
covenants regarding conduct of the Business in the pre-Closing period, 
contract cure obligations, the best efforts of the parties, notices and 
consents, access to information and the risk of loss. The 
representations and warranties of the Debtors set forth in the APA or in 
any certificate delivered pursuant to Sections 12.3(a) or 12.3(b) shall 
survive for a period of 6 months after the Closing Date. 
The M A  contemplates the approval of bidding procedures, as further 
described below, to govern the auction process. 
The initial overbid must be, in the Debtors’ reasonable judgment after * 

consultation with their financial and legal advisors, likely to result in 
value to the Debtors (taking into account thehpact of any delay in 
closing such Bid and purchase price adjustments included therein, . 

among other relevant factors) of an amount greater than the aggregate 
of the value of the sum of: (A) the Purchase Price (as defined in the 
M A ) ,  p& (B) the amount of the Break-Up Fee (as defined below); 
plus (C) the amount of the’Expense Reimbursement (as defined below); 
plus @) $5  million. The first subsequent overbid made at the Auction 
must be in an increment of at least $5 million higher than the’bid at 
which the Auction commenced and then continue in minimum 
increments of at least $2 million higher than the previous bid. 
In the event that (i) the APA is terminated at any time before Closing 
because the Debtors have entered into an agreement with respect to an 
Altemative Transaction in accordance with Section 13.5, or (ii) ifthe 
M A  is terminated in accordance with Section 13.2(a)(iv) due to a 
breach by the Debtors of any of their representations and wan-anties 
and the Debtors consummate an Alternative Transaction within 12 
months of the date of such termination, the Debtors shall, jointly and 
severally, pay to the Proposed Purchaser in immediately available 
funds.a cash fee equal to $3,500,000 (the “Break-Up Fee”), with such 
Break-Up Fee to be paid upon the closing of the Altemative 
Transaction, @the Expepse Reimbursement (as defined below). The 
Debtors’ obligation to pay the Break-Up Fee shall survive termination 
of the APA and shall constitute an administmtive‘expene of the 
Debtors’ estates under section 364(c)(1) of the Bankruptcy Code with 
priority over any and all administrative expenses of the kind specified 
in sections 503(b) or 507@) of the Bankruptcy Code. 

In the event the APA is validly terminated by the Proposed Purchaser 
in accordance with Section 13.2(a)(iv) due to a breach by the Debtors 
of any of their representations and warranties or pursuant to Section 
13.2(a)(iiii for failure to Close the Sale within 120 days of execution of 
the APA (other than if such termination is due to the Proposed 

123 1 1-601 DOCS-DEBS 1262 



Expense 
Reimbursement 
[APA, 8 13.4) 

No Shop Provisions 
(MA, 5 6.12) 

Closing Date (APA, 
0 3 4 ,  

?urchaser’s failure to fulfill any of its obligations or to satisfy any of its 
zpresentations and warranties under the MA) ,  the Debtors shall 
:ompensate the Proposed Purchaser in the amount of $1.5 million for 
zxpenses incurred in connection with the performance of due diligence 
md negotiations of the APA by Proposed Purchaser (the “Termination 
Fee”). 
[n the event the APA is validly terminated by the Proposed Purchaser 
in accordance with Section 13.2(a)(iv) due to a breach by the Debtors 
of any of their representations and warranties or by the Debtor pursuant 
to Section 13d(a)(iii) for fiIure to Close the Sale within 120 days of 
Execution of the APA (other than if such termination is due to the 
Proposed Purchaser’s failure to fulfill any of its obligations or to satis0 
any of its representations and warranties under the MA),  the Debtors 
shall promptly pay (upon receipt of reasonable documentation) to the 
Proposed Purchaser the amount, not to exceed $1 million, of the 
Proposed Purchaser’s reasonably documented expenses, fees and 
disbursements incurred in connection with the due diligence 
investigation, the preparation and negotiation of the documents and 
instnunents executed in connection with the APA, and the transactions 
contemdated therewith (the “ExDense Reimbursement’?. 
Immediately upon the execution and deiivery of the APA, the Debtors 
will cease any and all activities, discussions or negotiations with any 
parties with respect to the sale of the Business. The Debtors shdl not 
during the period beginning on the date of the APA and ending with the 
completion of the Auction, solicit or initiate any discussions with any 
Person relating to any Acquisition Proposal or enter into any binding or 
non-binding agreement or letter of intent with respect to an Acquisition 
Proposal; provided, however, that the foregoing shall not prohibit the 
Debtors fiom taking any action that their boards of directors reasonably 
conclude is necessary or appropriate in the exercise of their fiduciary 
duties as directors. The Debtors shall notify the Proposed Purchaser in 
the event that they enter into negotiations with any bidder (without 
discfosing such bidder’s name) or permit any potential bidder other than 
the Proposed purchaser to have access to the customers of the Business. 
The cOllSummatiOn of the transactions contemplated in the APA shall 
take place on the 3d Business Day following the satisfaction or waiver 
by the appropriate patty of al1 of the conditions contained in Article 12 
of the APA, or bn such other date as may be agreed to by the parties. If 
the terms of Section 12.4 of the APA apply, the consummation of the 
transactions contemplated in the APA, as modified by the terms of 
Section 12.4 shall take place on the 3d Business Day following the 
satisfaction or waiver by the appropriate party of all the conditions 
mntained in Article 12 of the APA (other than with respect to the 
receipt of the Regulatory Approvals set forth in Section 12.1 (b)), or on 
such other date as may be agreed to by the parties. 
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Lcrow Closing and 
VIanagement 
igreement Pending 
XeguIatory 
Spprovals (MA, 
5 12.4) 

~ermination 
Provisions (APA 
50 13.1,13.2,13.5) 

Upon the satisfaction or waiver by the appropriate party of all of the 
xnditions set forth in Article 12 other than with respect to the receipt 
Df the Regulatory Approvals set forth in Section 12.1(b), the following 
shall occur (and the relevant actions required by Article 3 of the APA 
shall be modified as follows): (a) the Proposed Purchaser shall deposit 
the Cash Payment of the Purchase Price and the Seller Note into the 
Closing Escrow Account in the form attached to the APA as Exhibit G; 
(b) the Acquired Assets and Assumed Liabilities shall be operated 
pursuant to the Management Agreement having the terms set forth in 
Exhibit C to the MA;  and (c) subject only to the terms of the 
Management Agreement and the terms of Sections 12.4(a) and (b) of 
the APA, the Closing shall be deemed to have occurred at the 
Regulatory Escrow Closing, including for purposes of finalizing the 
obligations of each party to the M A  to consummate the transactions 
contemplated in the M A  and eliminating any rights of any party to 
terminate the MA. 
The APA may be terminated at any time before Closing: (i) by mutual 
written consent of the Debtors and the Proposed Purchaser; (ii) by the 
Proposed Purchaser on any date that is more than 180 days after the 
execution of the APA if the Closing has not occurred on or before such 
date, or any date that is more than 75 days after the date of the APA if 
the Auction has not been conducted as of such time, provided, 
however; that the Proposed Purchaser shall not have the right to 
terminate the APA if the Proposed Purchaser's failure to fulfill any of 
its obligations under the APA is the reason that the Closing or the 
Auction has not occurred on or before said dates; (iii) by the Proposed 
Purchaser if there shall be a breach by any of the Debtors of any 
representation or warranty, or any covenant or agreement contained in 
the APA which would resuit in a failure of a condition set forth in 
Section 12.3 of the APA and which breach cannot be cured or has not 
been cured by the earlier of 20 Business Days after the giving of 
written notice by the Proposed Purchaser'to the Debtors of such breach 
and the Buyer Termination Date; (iv) by the Debtors on any date that is 
more than 120 days after the date of the APA ifthe Closing has not' 
occurred on or before such date, provided. however, that the Debtors 
shall notihave the right to terminate the APA if the Debtors' failure to 
Mill any of their obligations under the APA is the ieason that the 
Closing has not o d  on or before said date; (v) by any of the 
Debtors ifthere shall be a breach by the Proposed Purchaser of any 
representation or warranty, or any covenant or agreement contained in 
the APA which would result in a failure of a condition set forth in 
Section 12.2 and which breach cannot be cured or has not been cured 
by the earlier of 20 Business Days after the giving of written notice by 
the Debtors to h e  Proposed Purchaser of such breach and the Sellers 
Termination Date; and (vi] by either the Proposed Purchaser or the , 

Debtors immediately upon an Order becoming final and non-appealable 
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that declares the APA or the Deposit Escrow Agreement invalid or 
unenforceable in any material respect or that prevents the 
consummation of the transactions contemplated by the APA &6 the 
Deposit Escrow Agreement, provided, however, that neither the 
Debtors nor the Proposed Purchasers shaH have the right to terminate 
the APA if such party or any of its Amliates has sought entry of, or has 
failed to use all commercially reasonable efforts to oppose entry of, 
such Termination Order. 
The Proposed Purchaser has agreed to assume certain obligations 
associated with employees of the Debtors hired by it. 

Authoritv.For The Relief Requested 

A. A Sale Of Substantially AU of the Debtors’ Assets Pursuant 
To The APA Is In The Best Interests Of The Debtors’ Estates. 

30.. Section 363(b)(l) of the Bankru tcy Code provides that a debtor, ‘‘after P 
notice and a hearing, may use, sell or lease, other than in the ordinary txurse of business, 

property of the estate.” 1 1 U.S.C. $363(b)(I). Section 1 OS(a) provides in relevant pact that 

“[tlhe Court hay issue any ord,er, process, or judgment that is necessary or appropriate to carry 

out the provisions of this title.’’ 11 U.S.C. 6 lOS(a). 

3 I.. ’ A sale of a debtor’s assets should be authorized pursuant to section 363 of 

the Banlavptcy Code ifa sound business purpose exists for doing so. See, Mevers v. Martin 

. f i r e  Martin), 91 F.3d 389,395 (3d Cir. 1996) (citing Fulton State Bank v. Schimer b re 

Schipper), 933 F.2d 513,515 (7th Cir. 1991)); Stephens Indus., ’Tnc. v. McClunrg 789 Fdd 386, 

. 390 (6th Cir. 1986); J.n re Lionel C o p ,  722 F.2d 1063, 1070-71 (2d Cir. 1983); In re Titusville 

Country Club, 128 B.R. 396,399 (W.D. Pa. 1991); In re Delaware & Hudson Railway Co, 124 

B.R. 169,176 @. Del. 1991). The Delaware & Hudson Railway court rejected the pre-Code 

“emergency” or “compelling c i r c ~ c e s ”  standard, finding the “sound business purpose” 

r 
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standard applicable and, discussing the requirements of that test under McClune, and Lionel, 

observing: 

A non-exhaustive list of factors to consider in determining if there 
is a sound business purpose for the sale include: the proportionate 
value of the asset to the estate as a whole; the amount of elapsed 
time since the filing; the likelihood that a plan of reorganization 
will be proposed and confirmed in the near future; the effect of the 
proposed disposition of the future plan of reorganization; the 
amount of proceeds to be obtained from the sale versus appraised 
values of the property; and whether the asset is decreasing or 
increasing in value. 

124 B.R. at 176. The Delaware & Hudson Railway court hrther held that ‘‘[olnce a court is 

,satisfied that there is asound business reason or an emergency justifying the pre-confirmation 

sale, the court must also determine that the trustee has provided the interested p k e s  with 

,adequate and reasonable notice, that the sale price is fair and reasonable and that the proposed 

purchaser is proceeding in good faith.” rd. 
a 

32. As a result of the extensive marketing efforts conducted by the Debtors 

and their professionals, with the assistance of Greenhill, as discussed above, the Debtors believe 

. that the offer received from the Proposed Purchaser for the Acquired Assets is fair and 

reasonable, and provides maximum value to the Debtors’ estates. 

33. The Debtors have proposed the sale of substantidly.al1 of the Debtors’ 

.assets after thorough consideption of all viable altematives, and h v e  concluded that the sale is 

. . supported by a number of sound business reasons. Fht,  as discussed above, because of 

.continuing liquidity problems facing most of the telecom and internet industry, the Debtors’ 

ultimate parent has attempted to restructure the Debtors’ operatio& and has dedided to ultimately 

exit h m  the U.S. domestic market Second, the Debtors have conducted an extensive analysis 

of viable strategic options to continue operating as a stand-alone entity, and have concluded that 

22 



a sale of all or substantially all of the assets of the Debtors is the best way to preserve jobs and is 

in the best interests of their estates, creditors, and other interest holders. Third, the Debtors are 

confident that their marketing efforts have yielded the maximum value for substantially all of 

their assets. As fur the^ assurance of such value, the Propod htrchasu's bid will be tested 

through the Auction consistent with the requirements of the Banlauptcy Code, Bankruptcy 

Rules. and pursuant to procedures approved by the Court. Consequently, the f a i s  and 

reasllnableness of the considedon to be paid by the Proposed purchasw Idtimately will be 

h o n s b t e d  by adequate "market expos&" and an open and fair auction process - the best 

meaos €or establishing whether a fait and reasonable prim is being paid. 

B. 

. 

The Proposed Sale Satiafics TheRequirements Of Bankruptcy Code Section 
363(0 For A Sale Free And Clear Of Liens. Claims. Encumbrances And Interests 

34. Under section 3630 of the Banknrptcy Code. adebtorh possession may 

d l  property free rvnd clear of any lien, claim, 01 interest m such pmpmty if, among other things: 

(1) 
and clear of such interest, 

applicable m " p t c y  law permits sale of such property h e  

6 suohentity-; 

(3) 

(4) suchintemtisinb0~fidediSpirte;or , 

(5) 
to accept amoney satisfbtionof sach inkrest 

11 U.S.C. 0 363(f). 

such inter& is a lien and the price at which such property is sold'is ' 
gmiter than the aggregete value of all liens on such propaty; 

such entity could be compelled, in a legal or e&itable proceeding, 

35. 3ewusc section 3630 of the Bankruptcy Code is drafted in the 

dis jdvc&satac tm of any one of its five^^ will be suffioirnt to permit &e sale of 

the Debtors' esse*r and clear of iiens, claims, emwnbrances. pledges, morteages. seauity 
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interests, charges, options, and other interests (collectively, the ccInteksts”). See In re Elliott, 94 

B.R. 343,345 (E.D. Pa. 1988). 

36. First, with respect to their secured financings, the Debtors anticipate that 

their postpetition lender, who has been kept informed throughout the negotiation of the APA, 

will consent to the sale contemplated by the APA and thus subsection 363(f)(2) would be 

satisfied as to such party. In any event, the Debtors submit that each Interest that is not an 

Assumed Liability satisfies at least one of the five conditions of section 363(f) of the Bankruptcy 

Code, and that any such Interest will be adequately protected by either being paid in full at 

closing of the sale, or by having it ‘attach to the net proceeds of the d e ,  subject to any claims and 

defenses the Debtors may possess with respect thereto. Moreover, the Plan filed on the Petition 

Date contemplates that secured creditors will be paid the full present value of their cIaims or will 

be unimpaired. The Debtors accordingly request that the Acquired Assets be transferred to the 
. .  

Prevailing Bidder(s) fiee and clear of all Interests (except for the Assumed Liabilities), with such 

Interests to attach to the proceeds of the sale. 

37. Once the Bidding Procedures Order is entered, the Debtors will send the 

Sale Notice, (as defined in the Bidding Procedures Motion) giving notice of this Saie Motion to . 

all known lienholders and secured creditors, among other interested parties. Based upon the 

foregoing, the sale fke  and clear of liens, claims, encumbrances and interests should be 

I .  

approved under section 363(f) of the Bankruptcy Code. 
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C. The Sale of Assets Should Be Free of Any 
Successor Liability to the Proposed Purchaser. 

38. Under the terms of the APA, the Prevailing Bidder is not liablk for any of 

the Debtors’ liabilities in connection with the sale of the Acquired Assets, as a successor to the 

Debtors’ business or o thedse  (the “Excluded Liabilities”), unless expressly assumed. 

Extensive case law exists providing that claims against the winning bidder are directed to the 

I proceeds of a free and clear sale of property and may not subsequently be asserted against a 

buyer. 

. 39. Section 363(f) of the Bankruptcy Code provides for the sale of assets “fiee 

and clear of any interests.“ The term “any interet,” as used in section 363(f), is not defined 

anywhere in the Bankruptcy Code. Folger Adam Security v. DeMaUeisMacGrerror JV, 209 

F.3d 252,257 (3d Cir. 2000). In the recent case of In re Trans World Airlines, Inc., 322 F.3d . 

283 (3d Cir. 2003), the Third Circuit specifically addrased the scope of the term “any interest.” 

322 F.3d at 288-89. The Third c h i t  observed that while some courts have “narrowly 

interpreted that phrase to mean only in rem interests in property,” the trend in modern cases is 

towards “a broader interpretation which includes other obligations that may flow fiom ownership . 

. .of the property.” Id. at 289 (citing 3 Collier on BardauDtcy 363.06[1]). As determifled by the 

Fourth Circuit in In re h k i e  Smokeless Coal Co., 99 F.3d 573,581-582 (4th Cir. 1996), a case 

cited approv&ly and extensively by the Third Circuit in FoQer, supra, the scope of 11 U.S.C. 6 

363(f) is not limited tp in rem interests. Thus, the Third Circuit in Folaer stated that Leckie held 

that the debtors “could sell their assets under $363(f) fiee and clear of successor liability that 

othenvise would have arisen under federal statute.” Folaer, 209 F.3d, at 258. 
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40. Courts have consistently held that a buyer of a debtor’s assets pursuant to 

a section 363 sale takes free from successor liability resulting fiom pre-existing claims. See 

Ninth Avenue Remedial Grom, 195 B.R 716,732 (Bankr. N.D. Ind. 1996) (stating that a 

bankruptcy court bas the power to sell assets free and clear of any interest that could be brought 

against the bankruptcy estate during the bankruptcy); In re Johns-ManviIle Con>., 837 F.2d 89, 

93-94 (2d Cir. 1988) (channeling of claims to proceeds consistent with intent of sale free and 

clear under section 363(f) of the Bankruptcy Code); In re New England Fish Co., 19 B.R 323, 

329 (Bankr, W.D. Wash. 1982) (transfer of property in free and clear sale included fiee and clear 

of Title VII employment discrimination and civil rights claims of debtor’s employees); 

HofBnan, 53 B.R. 874,876 (l3ankr. D. RI. 1985), (transfer of liquor license free and clear of any 

interest permissible even though the estate had unpaid taxes); Jn re All Am. Of Ashburn, Inc, 56 

B.R 186,190 (Bankr. N.D. Ga. 1986) (product liability claims precluded on successor doctrine 

in a sale of assets free and clear); In re WJ30 Partnershb, 189 B.R. 97,104-05 (Bankr. E.D. Va 

1995) (State of Virginia’s right to recapture depreciation is an “interest” as used in section 

41. In this matter, the Proposed Purchaser and the Debtors are completely and 

wholly unrelated entities.. The Debtors expect that the Proposed Purchaser and the Debtors will 

noi share any conyon incorporators, officers, directors or stockholders, and neither entity is an 

‘insider of the other. 1 I U.S.C. 5 ‘ 101 (3 1). For obvious reasons, the very purpose of an order 
! 

purporting to authorize the transfer of assets free and clear of all ‘‘interests’’ would be frustrated 

if claimants could thereafter use the transfer as a basis to assert claims a g k h  the Proposed 

Purchaser arising from the Debtors’ pre-sale conduct. Under section 363(i) of the Bankruptcy 

~ ~- 
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Code, the Proposed Purchaser is entitled to h o w  that the Acquired Assets are not infected yvith 

latent claims that will be asserted against the Proposed Purchaser after the proposed transaction 

is completed. Accordingly, consistent with the above-cited case law, the order approving the 

sale of the Acquired Assets should state that the Prevailing Bidder is not liable as a successor 

under any theory of successor liability, for claims that encumber or relate to, or purported to 

encumber or relate to, the Acquired Assets. 

D. The Proposed Purchaser Is A Good Faith Buyer And Is 
Entitled To The Protections Of Baakruptcv Code Section 3 6 3 h ) .  

42. Sectiori 363(m) of the Bankruptcy Code provides: 

The reversal or modification on appeal of an authorization under 
subsection @) or (c) of this section of a sale or lease of property 
does not affect the validity 0f.a sale or lease under such 
authorization to an entity that urchased or leased such property in 

appeal, unless such authorization and such sale or lease were 
stayed pending appeal, 

good faith, whether or not suc f: entity knew of the pendency of the 

11 U.S.C. 5 363(m). While the Bankruptcy Code does not define “good faith,” the Third Circuit 

in In re Abbotts Dairies of Pennsylvania. Inc., 788 F.2d 143 (3d Cir. 1986) held that: 

2 [tlhe requirement that a buyer act in good faith. . . speaks to the i 

integrity of his conduct in the couse of the sale proceedings. 
Typically, the misconduct that would destroy a buyer’s good faith 
status at a judicial sale involves hud, collusion between the 
Proposed Purchaser and other bidders or the trustee, or an attempt 
to take gro~sly unfair advantage of other bidders, 

788 F.2d at 147 (citations omitted). The M A  is an intensely-negotiated, arms-Iength 

transaction, in which the Proposed Purchaser has, at all times, acted in good faith under the 

Abbotts Dairv standards. In addition to a fair and reasonable value offered by the Proposed 

Purchaser, the proposed sale also is the product of arms-length, good fhith negotiations, in which 

the Debtors bargained for the maximum possible purchase price for the Acquired Assets. The 
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negotiations involved substantial time and energy by the parties and their professionals, and the 

APA reflects give-and-take and compromises by both sides. Under the circumstances, the 

Debtors submit that the proposed sale is the result of good faith, arms-length negotiations and 

that and the Prevailing Bidder is entitled to all of the protection of section 363(m) of the 

Bankruptcy Code. 

E. The Debtors’ Request For Relief From Transfer Taxes 
Under Bankruatcy Code Section 1146lc) Should Be Granted. 

43. Pursuant to section 1 146(c) of the Bankruptcy Code provides, “the 
. .  

“issuance, transfer . . . or the making of an instrument of transfer under a plan confirmed under 

section 1 129 of this title, may not be taxed under any law imposing a stamp tax or similar tax.” 

11 U.S.C. 0 1 146(c). This provision has been construed to include sales under section 363 of the 

Bankruptcy Code. Courts have focused on the necessity ofthe sale in relation to the plan. &e, 

m, In re Smoss Enterprises, COT., 54 B.R 950,951 (E.D.N.Y. 1985) (“where ‘a transfer, and 

hence an instrument of transfer, is necessary to the consummation of a plan, the transfer is under 

a plan.’?. 

44. Here, the Debtors are seeking Court approval of the Sale, in conjunction 

with the Debtors’ Plan, with a combined goal to faciiitate a larger recovery-for the Debtors’ . 

creditors. The Plan proposes, inter alia, that the Debtors’ estates will be Mded by the 

c0nSu”ation of a sale under section 363 of the Bankruptcy Code. &,g Plan, Section IILA. 

i 

. 

i Therefore, the Debtors submit that the “ m a t i o n  of the pmpsed Sale is a critical 

component of the Plan and is essential to an even& Plan confirmation and, accordingly, should. 
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be exempt from the stamp tax or similar taxes pursuant to section I146(c) of the Bankruptcy 

Code. 

45. In making this request, the Debtors are mindful of the opinion of the Third 

Circuit in Ln re Hechinger Investment Co., 335 F.3d 243 (3d Cir. 2003). In Hechinner, the Court 

expressed that there were several interpretations of the language in section 1146(c) of the 

Bankruptcy Code. Id. at 252 (noting that a sale of real estate could be “in accordance’’ with a 

plan if the sale . . . is later listed as part of a plan that is confirmed,” and explaining that there are 

other interpretations that section 1146(c) requires a sale be “authorized by” a plan before it “ 

qualifies.for the tax exemptions therein provided). Although the language of the court in 

Hechinger makes clear that a sale proposed prior to the filing of a plan of reorganization, and 

without any relation thereto, is not entitled to the exemptions of section I I46(c), that, is not the 

case here. Id. at 254. In HechinFzer, the court was faced with a debtor that filed for protection 

b 

under chapter 1 1 of the Bankruptcy Code in June 1999 and did not file its first sale motion 

pursuant to Section 363 of the Bankruptcy Code until October 1999. Id. at 246. The .Third 

Cifcuit dismissed the debtor’s attempt to garner the benefits of section 1146(c) for the buyer, as 

the sale proposed to consummate prior to confirmation of the debtor’s plan and were not 

proposed in accordance with the plan. a. at 253-54. ‘ 

46. Contrary to the situation in Hwhinner, the Debtors in the instant case 

already have submitted the Plan, which relies almost exclusively on the ability of the Debtors to . 

consummate a sale under section 363 of the Bankruptcy Code, for its fimding. Further, given the 

timing requirements set forth in the APA and the t e m  of the agreement governing the Debtors’ 

DIP Facility, the actual consummation of the proposed sale will likely occrir, pursuant to the 

. 123 I 1 . O o 1 ~ s _ D : I S  1262 
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Plan, after Plan confirmation. Thus, the Debtors submit, that while the Hechinerer case is 

relevant to the relief requested herein, its facts me highly distinguishable from the facts at hand 

in the Debtors’ chapter 11 cases. Therefore, the Debtors submit that under the circumstances, the 

proposed sale should be exempt from the stamp tax or similar taxes pursuant to section I 146(c) 

of the Bankruptcy Code. 

F. Authorization Of Assumption and Assignment Of 
Assimed Contracts Is Appropriate Under 11 U.S.C. 6 365. 

47. As required by the M A ,  and in order to enhance the value to the Debtors 

‘of ihe Acquired Assets (by curtailing fiuther administrative liability to the estates and 

eliminating substantial rejection claims), the Debtors request the Court’s authorization and 

approval, under 1 1  U.S.C. 0 365, to assume and assib the Assigned Contracts to the PrevaiIing 
‘ 

Bidaer(s). Upon such assumption and assignment, the Debtors shall be relieved of any liability 

under the Assigned Contracts arising after the Closing. The Debtors further request that the Sale 

Order approving such sale provide that the Assigned Contracts will be transferred to, and remain 

in full force and effect for the benefit of, the Prevailing Bidder(s) notwithstanding’any provisions 

in the Assigned Contracts, including those described in sections 365(b)(2) and (Q(1) and (3) of . 

the Bankruptcy Code, that prohKt such assignment. 

48. . Under Section 365(a) of the Bankruptcy Code, a debtor “subject to the 

dourt’s approval, may assume or reject any executory contract or unexpired lease of the debtor.” 

11 U.S.C. 0 365(a). Section 365(b)(1), in tum, codifies the requirements for assuming an 

unexpired lease or executory contract of a debtor, providing that: 

(b)(l) If there has been a default in an executory contract or 
unexpired lease of the debtor, the trustee may not assume such 
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contract or lease unless, at the time of assumption of such contract 
or lease, the trustee - 

(A) cures, or provides adequate assurance that the trustee 
will promptly cure, such default; 

(B) compensates, or provides adequate assurance that the 
trustee will promptly compensate, a party other than the debtor to 
such contract or lease, for any actual pecuniary loss to such party 
resulting fiom such default; and 

under such contract or lease. 
(C) provides adequate assurance of fhture performance 

11 U.S.C. 6 365@)(1). 

49. Moreover, with respect to assigning contracts to third parties after 

I)’ 

&sumption by debtor section 365(f)(2) of the Badquptcy Code provides, in pertinent part, that: 

[tlhe trustee may assign an executory contract or unexpired lease 
of the debtor only if - 

accordance with the provisions of this section; and 

assignee of such contract or lease is provided, whether or not there 
has been a default in such contract or lease. 

(A) 

(El) 

the trustee assumes such contract or lease in 

adequate assurance of future performance by the 

I1 U.S.C. 8 365(0(2). 

50. Although section 365 of the Bankruptcy Code does not set forth standards 

* for courts to apply in determining whether to approve a debtor in possession’s decision to 
! 

a s k e  an executory contract, courts have ConsistentIy applied a “business judgment’’ test when 

reviewing such a decjsion. See, e.a, Grow of Institutional Investors v. Chicago, Milwaukee. St. 

Paul & Pacific Railroad Co., 318 U.S. 523,550 (1943); Matter of Talco, Inc., 558 F.2d 1369, 

1172 (loth CK. 1977); Sharon Steel Coy. v. National Fuel Gas Distrib. Gorp: CTn re Sharon Steel 

Con>.& 872 F.2d 36,40 (3d Cir. 1989); sw also NLRB’v. Bildisco & Bildisco, 465 U.S. 513,523 

(1984) (describing business judgment test as “traditional”); In re n1 Enterprises, Inc. V, 163 B K  

. 



I 
! 

453,469 (Bankr. E.D. Pa. 1994) (citations omitted) ("GeneraIly a court will give great deference 

to a debtor's decision to assume or reject the contract. A debtor need only show *at its decision 

to assume or reject the contract is an exercise of sound business judgment - a standard which we 

have concluded many times is not difficuIt to meet."). A debtor satisfies the 'Cbusiness 

judgment" test when it determines, in good faith, that assumption of 8n executory contract will 

benefit the estate and the unsecured creditors. See, e.p., In re FCX, Inc., 60 B.R. 405,411 

(Bankr. E.D.N.Y. 1986). The assumption and assignment of the Assigned Contracts, as set forth- 

in the MA, is a necessary part of the deal that the Debtors have h c k  with the Proposed 

Purchaser and is appropriate under the circumstances. 
, 

5 1. Moreover, the meaning of "adequate assurece of future payment" 

depends on the facts and c i r c w c e s  of each case, but should be given "practical, pragmatic 

construction." EBG Midtown South Cop. v. McLaredHart Envtl.'Enprineering Corp. (In re 

1 

! 
! 

I Sanshoe Worldwide Corn), 139 B.R 585,592 (S.D.N.Y. 1992) (citations omitted), affd. 993 

F.2d 300 (2d Cir. 1993). 

52. When an executory contract or lease is to be assumed.and assigned, 

adequate assurance may be provided by, among other things demonstrating the financial health 

of the assignee and its experience and ability in managing the type of enterprise or property 

assigned. See, e.p., In re Bmaph. Inc., 56'B.R. 596,605-06 (Bankr. S.D.N.Y. 1986) (stating that 

adequak assurance of fibre perfonxhnce is present when a prosp&tive assignee of lease fiom 
I -  

debtor has financial resourck and has expressed a ~ l i n g n e s s  to devote sUacient fimding to the 
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53. To the extent that any defaults exist under any Assigned Contracts, the 

i 

Debtors will cure such defaults pursuant to the procedures outlined in the APA and in the Cure 

Notice. Any provision in the Assigned Contracts that would restrict, condition, or prohibit an 

assignment of such contracts will be deemed unenforceable pursuant to section 365(f)(l). 

Moreover, the Debtors will demonstrate facts at the Sale Hearing that show the Prevailing 

Bidder's financial credibility, experience in the industry, and willingness and ability to perform 

under the Assigned Contracts. The Sale Hearing will therefore provide the Court and other 

interested parties with the opportunity to evaluate and, if necessary, challenge the ability of the 

Prevailing Bidder to provide adequate assurance of future performance under the Assigned 

Contracts. Accordingly, the Debtors submit that the assumption and assignment of the Assigned 

Contracts as set forth herein should be approved. 

I 

G. Notice Of The ProDosed Sale Satisfies BankruDtw. Rule 2002. 

54. Notice ofAuction andsale Hearing. As part of the Sale Notice, the 

Debtors intend to serve a notice that provides the time and place of the proposed Auction, a 

summary of the texms and conditions of the proposed Sale, the time and place of the Sale 

Hearing and the time for filing an objection, and diqcted them to contact Kirkland & Ellis LLP, 

proposed counsel to the Debtors for more information. A form of the Sde Notice was attached 

to the Bidding Procedures Motion for approval. 

55. The Debtors also will publish the Sale Notice, no later than 10 days after 

entry of the Bidding Procedures Order, in the national edition of The Wall Street Journal and at 

least one regional paper in each of Northem California (where the Debtors are headquartered) 

and Reston, Virginia(\rjhere the Debtors maintain.primary network operations). 

123 I 1 o O 1 ~ - ~ 8 5  126.2 
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56. The Debtors believe that the Sale Notice to be given by the Debtors, a 

form of which shall be approved by this Court, sufficiently describes the terms and conditions of 

the proposed Sale. See Delaware & Hudson Railway, 124 B.R. at 180 (the disclosures necessary 

in such a sale notice need only include the terms of the sale and the reasons why such a sale is in 

the best interests of the estate and do not need to include the hctional equivalent of a disclosure 

statement); see also In re Ionosphere Clubs, Inc., 184 B.R. 648,652 (Bankr. S.D.N.Y. 1995). 

Several sections of the Bankruptcy Code dictate the sufficiency of notice and adequacy of 

service. As discussed below, the content and manner of service of this Motion and the related 

notices satisfies all such requirements. 

57. Section 363 Notice: Section 363 of the Bankruptcy Code provides that a 

trustee may seIl property “after notice and hearing”. Under section 102(1) of the Bankruptcy 

Code, the phrase “after notice and hearing” means “notice as is appropriate in the particular 

circumstances, and such opporhmity for a hearing as is appropriate in the particular 

circumstances.’’ 11 U.S.C. 0 102(1)(A). As set,forth above, creditors will be provided notice of 

the salient details regarding this Sale Motion and the Sale Hearing as soon as this Court enters 

the Bidding Procedures Order. Accordingly, notice is sufficient under section 363 of the , 

Bankruptcy Code. 

58. B u n h t c v  Rule 2002: Bankruptcy Rule 2002 requires 20 days notice of 

proposed sales of property other than in’ the ordinary course of business. In addition, Bankruptcy . 

Rule 2002 provides that notice of a sale shall “include the time and place of any public sale, the 

terms and conditions of any private sale and the time fixed for filing objections.” Fed. R. Bankr. 

P. 2002. As set forth above, the Sale Notice will satisQ each of these requirements. . 

~ 
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59. BankruDrcv Rule 6004 and 6006: Bankruptcy Rule 6004 requires that 

notices of sales of property out of the ordinary course of business comply with Bankruptcy Rule 

2002. As set forth above, the Debtor has complied with Bankruptcy Rule 2002. Rule 6006 

requires notice of a motion to assume or assign an executory contract or unexpired lease to be 

served on the counterparty to such contract or lease, as we11 as on other parties in interest as the 

Court may direct The Cure Notice and this Sale Motion will be served on counterparties to the 

Assigned Contracts, and thus satisfy this requirement. 

60. Procedural Due Process: The notice of this Sale Motion in the manner 

described above is “reasonably calculated” to apprise interested parties of the pendency of the 

matter and to afford them an opportunity to object. &g Mullane v. Central Hanover Bank & 

Tmt Co., 339 U.S. 306,3 14 (1950). Parties in interest should be found to have been afforded 

adequate notice of this Sale Motion as this Sale Motion is being filed well in advance of the 

requested Sale Hearing. Furthermore, once the Court enters the Bidding Procedures Order, the 

Sale Notice and related notices will be served out on all relevant and associated parties. 

9 
. .  

6 1. The Debtors submit that the notice they have provided and intend to 

. provide both of the proposed safe and of this Sale Motion is timely, reasonable qnd appropriate 

and should be ahproved by this Court as adequate and sufficient notice. 

NO PRIOR REOUEST 

62. No prior Motion for the relief requested herein has been made to this or 
.* . 

any othkrcourt. 
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WHEREFORE, the Debtors respectfully request that this Court enter the proposed 

I 

Sale Order attached hereto and grant such other and M e r  relief as the Court deems appropriate. 

Dated: December 10,2003 KIRKLAND & ELLIS LLP 
James H.M. Sprayregen, P.C. (ARDC No. 6 190206) 
200 East Randolph Drive 
Chicago, IL 6060 1 -6636 
Telephone: (3 12) 86i -2000 
Facsimile: (312) 861 -2200 

I 

KIRKLAND & ELLIS LLP 
Bennett L. Spiegel (CA Bar No. 129558) 
Kelly K. Frazier (CA Bar No. 212527) 
Lori Sinanyan (CA Bar No. 209975) 
777 South Figueroa Street 
h s  Angela, CA 90017 
Telephone: (2 13) 680-8400 
Facsimile: (213) 680-8500 

and 

PACHULSKI, STANG, ZIEHL, YOUNG, JONES 
& W m U B  P.C. 

Lura L Davis Jones (Bar Z M U  No. 2436) 

Scotta E. McFarland (Bar No. 41 84) 
Curtis Hehn (Bar No. 4264) 
91 9 North Market Street, 16th Floor 
P.O. Box 8705 
Wilmington, Delaware 19899-8705 (Courier 19801) 
'Telephone: (302) 652-4100 
Facsimile: (302) 652-4400 

I . . .  

[proposed] Co-Counsel for the Debtors and Debtorsin 
Possession 

. .  
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ASSET PURCHASE AGREEMENT 

- .  

' ?  . .  

t 

1 . .  

. .. . .  

" m S  ASSET PURCHASE AGFZkMENT (this "Agreement"), dated as -of December 7, 
2003, is made by and aniong CABLE & WIRELESS USA, INC., a Delaware corporation 
("CWVSAs'), and CABLE & WlRlXfS 'S l"ET SERVICES, INC., a Delaware 
-coxporation ("CWS," and together with CWUSA and CWIS and their subsidiaries set forth on 

. Annex1 attached hereto, "Sehrs"), and GORES ASSET HOLDINGS, INC., a Delaware 
corporation ("Buyer"). Capitalized terms used in this Agreement are defined or cross-referend 
in Article 15. 

BACKGROUND INFORMATION 

WHEREAS, on the terms and subject to the conditions set forth in this Agreement, Buyer 
.desi= to purchase from Sellers, and Sellers ,desire to sell to Buyer, the Acquired Assets, in a 
sale authorized by the Bankruptcy Court pursuant to, inter alia, Wtions 105,363, and 365 of the 

. .Ban-hptcy Code; 

. WHEREAS, it is intended that the acquisition of the Acquiced Assets would be 
. accomplished through the sale, transfer and assignment of assets by Sellers that own or :lease 
such Acquired'Assets; 

' .: 

, 

WHEREAS, Buyer also desires.ta-ass'u'me, and Sellers d e s k  to assign and trahsfer to 
Buyer, the AssumedLiabilities; and . . . *  . .  

. .  
. .  . ' W A S ,  Sellers either have filed or will file the Chapter 11 Cases. 

NOW, TfljeRm;ORE, in, considestion of fie foregoing and their respe&tive 
&presentations, waq-anties, covenants and undertakings herein contained, and other good and 
,valuable.consideration, the receipt and sufficiency of which are hereby acknowledged, Sellers 

. . md Buyer hereby agree a3 folllows: . . 

ARTICLE 1 
PURCHASE AND SALE OF TIXI3 ACQuauED ASSETS 

* .  
. .  . - - .  . , .  I ,  

. .. .. . d r l .  Transfer of. Acquired Assets. At the Closing, and +yon. the- teais.. aiid 
i . .  - :cbn&ti,ons herein set forth, Sellers shall sell to Buyer, .and Buyer shall a c q h  fiom 

SeUers, free and clear of 'all liens, other than Permitted Liens, all of Sellers' right, title and 
ihterest in, to h d  under all of.lhe.assets,.propehy, rights and clairhs of Sellers.otherthan 

. .. ; . . the Excluded Assets (the "Acquired Assets"), including without limitation the following: 

he xed. pr~perty owned. by. m i  Seller and lisfed by address on 
. . Schedule'l.l(a) of the di~losure schedule accompmying this Agreement (the 

.~'D'iSclosure .Schedu&"), together with any Improvements erected t h m n  :(the mOiuh&d 

all of Sellers' rights under the Ieases (the 99Red E s W  Lases'') of real 
.property in which,the address is listed on Schedule l.lib) of the Disclosure Schedule, as 

. . amended from time b time in accordance' with Section '7.7 (the real property leased by 

. - 1 -  

. .. .-.. . 

. . .(a) . .  
.. 

. Y 1 . . Real Ptaper)y"); 
. .  - . .  

. (b) 
. 

. .  



i 

I 

I 

* .  

1 

. .  
I 

I 

. any SelIer.purSuant to the Real Property .Leases, the " k b e d  Real Property" atid; 
toge'thcr with the Owned Real Property; the "Real,Property"); 

(c) all of (i) Sellers' owned equipment, spare parts, machinery, furniture, 
fixtures, and other personal property, whether located on the Real Property or elsewhere 
-put not including any ljcense to software embedded-in such equipment if consent is 
required to assign such license and has not been obtained ("Embeaded SopUare")) (the 

: ~"Equipmefdl'); and (ii) any rights of Sellers to the warranties and licenses receivd from 
'manufacturers and sellers of the Equipment; 

- 

.(d) all of Sellers' deposits, pre-paid expenses and prepayments, to the extent 

all of Sellers' rights under the leases of equipment and property other than 

.all of SeIIeis' accounts and.notes receivable from any Peison other than 
Cable and Wireless plc or any of its Affiliates (other than Sellers) (the "Accounts 
Receivable"); ' 

-(g) all of Sellers' rights under all sales qrders, master.senrices 'agreements, 
c&tomei.. contracts or other similar Contracts entered into. by any Seller with all 

..customers, including 'the 'customers of, the Business on Schedule lei(& ("Cushlrier 

pll of Sellers' rights under outstanding purchase orders or other similar 
Eontiacts entered into by any Seller with any supplier of goods orservices €or materials 
ai supplies C'SuppGr Contracts"); 

such deposits, prepaid expenses and prepayment relate to the Acquired Assets; 

(e) 

:. a::.;;. . (f). 

&.al Pmpelty; 

.. . 

. .  :CotuWtsf'); . .  
. .. 

a : 

' ' &) 

(i) all of Sellers' rights under any other Contracts other than the Excluded 
. contiacts '(the "Other Contrais" and, together with the Real-Estate Leases, the Customer 

Contracts and the Supplier Contracts, the "Assigned Contracts"); 
. * . .  . *  . .  

. . . : a  . . .  
.. - .. .. . I:..: .-- .. (is. , all (i) inveutoria-of SuppIiL, inabrihs h d  spares d & 4  bi$ellers o n h e  

* Cidsing Date (the m ~ ~ v ~ ~ ~ ~ ,  and. (ii) any rights of Seilers to the wamt$ies received 

* :  ...' (k) Ll of Seller's rightb in '(i) the..patents, patent applications,. inventibns 
disclosed thqin ,  reissues, reexaminations, continuations, extensions, g d  all U.S, and 

. foreign applications and patents or registrations relating thept.0 listed on Schedule 1.Uk) 
.* . . of the Disclosure Schedule (the "Patents"); Ci) the copyrighk and copyright applications ' 

.'listed on Schedule:.l.l&) of. the Disclosuk Schedule, together with all g0bdi;vilf 
- <  . . dsssociated-therewith (the !'Cojydghts"); @)the trademarks, d c e  marks, domain 
.: marhp' kid intemet protocol addresses. listed on Schedule ..l.l&) of the DiscIosure 

Schedule, together with all applications and registrations ther6for and all gO0d;will' 
associatd therewith (the' "2'rdeniCrr;ks"); (iv) all' other Intell&tud Property o M & i  .by 
any SelleG (v) Claims related to Intellectud Property ownid by Selters (to the extent such 

.. , 
a .  . * ' From soppliers with respect to such Inventory; . .  * .  . .  .. . 

/ 

: 

.. . .  
. .  * 

.. 
. .  

. . .  . .. , . 

. .  -2- 

* -  .. , - .. 



. '. 

. .  

. .  

e 

Claims ate transfeiable); arid (vi) rights40 sue and mover hy damages and profits and 
all ofher remedies for past, present and future infringements of the foregoing, 

any computer software or systems owned by any Seller or collectively by 

a- 

. (I) 
Sellers; 

(m) to the extent transferable under applicable Law, all rights of Sellers' under 
. the perinits, authorizations, approvals, registrations and licenses issued by any 

Government (and pending applications for the foregoing) listed on Schedule l.l(m) of 
the Disclosure Schedule ("Permits"); 

copies of all' books, files and records to the extent they apply. to the 
Acquired Assets or the Business, including customer lists, historical customer files, 
;reports, plans, data, accouhting and tax cecofds, test results, product specifications, 

. drawings, diagrams, training manuals, &@neeking data, safety and environmental reports 
ahd dixuments, maint2nan& .schedules, operating and production mor&, invent00 . 

. r&tkls, busineSs. plan&,. a d  marketing' and alI.other studies, documents a d  words, (the 

(n) 

' . 

'lBusiizess fiewrds"); . ' .  

. (0) ,911. Sellei-s!.-&hts to. corpcrrate telephone. numbers,. corporate. addresses. 
(irii!Iudixig electronic &ail a&idny&, except as limited by Setion 1.2(1) hemd).and bank 
accounts (but not cash in .excess of. checks, debits and other charges outstanding and not 
kleared or accepted'for payinent) 'us& hi bnnectiod with, the operation or ujnduct of the 
Business 6r'the Aquired Assets; 

. .  . . _ .  . .  
. .' . . @) all assets to be acQuired by Buyer pursuant to Article 9; 

. .  
..e - .  .. I .- , . * .  . .  . .  . .. . .  .. 

- . .  
* . '  

. . .  
- ... .. . . .  . 

. .  

(9) any asset.of any Seller that would constitute.an Acquired Asset (if owned . 
. ,by such SelIer on $e Clo&g Date) that was OF will be transfend to such Selter. wider 
the kmis of the Sc$parzition A m p e n t  *and the Apollo Agreement, all in awjrdance wi'th' 
h e  PLC Trainsition Serviced Aj@e.&menc 

.*.-... -. . (rt . all other property. and &sets of the Business, ploveable and immoveablej , 
kal &dphonal,hl@ble or intahgible, of every kind.ahd desdrip.tion'and. whereso&kr 
sitriattxi, including" the full benefit of a11 representaiions, warrz~~~ties, guarimtixs, ' 

indedties, undhkingi, *certificate& covenan&, .agr&menb a id  all  s d t y  thdor  
receiwi by any of Sellers on the. purchase or other acquisition. of .any .$act of the 
AcquiredASS'ets; . . . . .  ' . .  . 

: . . . (s) . ariy rigb$,.demaads, claims, d t s ,  allowances, rebates, &uw. of action, ' 
h6i-m or unknown, Or rights of &t-off'(other than against any Seller oi .any of their 
Affiliates) arising out of brrel'ating to any. of the Acquired Assets; and 

. 
' 

* 

* * .  

. . 

. 

: 
. .  

e .  

. .  
.(t) - foreign nbd& &d rights of Sellers with &pxt to foreign collocation sites. 

. .:: .. ... i,2. . Excluded. Assets. The Acquired Assets are the only propexti&, asset& 
n'ghts,:and claims transferred to Buyer under this Agreement. Notwithstanding anything 
i0 the contrary in this Agreement, the Acquired Assets do not include the properties, 

. .  . .  
. .  .. . . .  .. . -  . .. . . 

. .  . 

. 
..,. . .  . . . .  a .  

-3: . - .  . .  
. .  .. 

, .  . .  . . .  
. .  . .  .- . * 0 .  

I .  

. .  



. .  
. .  

. .  

. .  

. b .  . .  

. .  

assets, rights and claims of Sellers listed or d d b e d  in this Section 1.2 (all properties, 
assets, righti and claims not being acquired by Buyer are herein referred to as the 
"Excluded Assets"): . ,  

. (a) all of Selleis' &h and &ti eqitivalen'ts, check in transit and undepodted 
cheiks, other than&ose items included in Section l.l(o); 

all of Sel1ers"rights under (i) the Contracts Listed on Schedule 1.2Lcbj(i) of 
the bisclosure Schedule (as amended from time to time in ackbrdance with Section 7.7); 
(ii) Real Estate 'Leases not listed on Schedule l.l(b) of the Disclosure' Schedule; and (iii) 
all leases for personal property which is located on the properties referred to in (ii] above 
and listed on Schedule 1.2lb)W) (the "Excluded Cu&ac&"); 

. (b) 

(c) except as provided.in Article 9, aI1 assets of Employee Benefit Plans and 
.~ 

' 

all 'other assets to txi retaind by Serlers puisynt to Article 9; 

adjustments with fespect to Excluded Assets; and'dl rights to insurance proceeds or other ' 
insurance recoveries to the extent relating to Ekcludd Liabilities; 

. .  
. . ;.:... ';. (d) except as .piodd& ih Section.:l;l(k), ,d l  righs to. C'lgms;. r&nds:..or . . :. 

. . .(e) arty,asset'ofaiy SelIer 'that.wodd c.onstitutk Rcquird Asset (if owned * 

. ' ,bj. suih Seller on the Closing Date) that is MnveyM, or. otherwise disposed of during the 
. . ,peiiMfroui 'the date hereof until the Clocng Date either (i) in theOrdinary Course of 

Busines's .of such Seller in:  accorciadce with 'Section. 6.2 hereof or .(iiJ as otheMse 

. a * :  , (0 any .asset of .any.Sell&-that-wmld constitute an Acquired &sei (if owheil 

~xpressly perhitted by the terms of this Agreement; - .. . 

. .  
.. 

. .  
. .  

* .  * .. 
.. . . .  : r  * . - .. 

a .  . . .  . .  
.. 

?. . 
* .  

, . *  . . .  . . ,  . .  . *  
.. .. 

. . 

. .  

'by such SelLer 0,rz the Closing .Date) that was or *ill be trarisferred-to Cable and Wireless 
-plc (or any of its Affiliates other t hanhe  Sellers) under the terms of the Separation 
Agrement or the Apollo Agreement, all  in-accordanF.with the PIC Transition Semi& 
Agreement; 

.. '. . (g) all..losses, loss carry fomiards and rights to receiv...refi"iSor credits with 
: &p&t tqahyand %~.~jxtx ofknyl,SPl1crincurp%or accruectm or prior to .the Closing , , , : - 
Date, including iiitkitst eivablewith Q+E%% them; -- .. ., 

* exwptas provided in Section .l..l(lcJ and Section l.Us), anyand all rights, 
&ma, chim, meciits, a~~oivbixs, .dates, ' cams of action, .know or u n l m o ~  
pending or threate'ned (including all causes of action arising under sections 510, 544 
&rough 551 .and 553 of the Bank~uptcy.Code or under s h l a r  state Laws including 

. hpdu~bnt.cdnvey#nce claims,.and all-other: causes of action of a-tnpteq tind debtor-in- 
possession under the Bankruanlauptcy-Code)-or. rights of set-off (coUeqtiveIy, "CZaims"), of 

' tuly Seller or any Affihte' of any Seller (other.&iUi against Buyer), indhding but not 
limited to arising OM of or rtiliiting inmy 'way to'the a p t e r  il cwx or iuiy df 
.&e b k t i c s n s  con~mplated'thereby or.entenxi into as a co&quence &emf, including 
Bi.ly claims (as defined in se;Ction.101(3)'of t h e . B d p k y  'Code) filed, scheduled '01: e. 

Otherwisi: arising in the Chapter 11 cases; 

, .  

* I .  * 

. .  
(h) 

. . 

. .  . 
. 4-'. . .  . -  

~~ ~ ~ ~~~ ~. 
~~~ ~ -~ 

. .  
~ ~~~ ~ . .  

. .  : .  . .  



. (i) all shares'of: capital stock or other eqirity interests of all Sellers and all 
Affiliates of Sellers; 

* * '  . . .  
I .  

. .  

. .  

(i) al l  rights of Sellep in, to and under the Separation Agreement and the 
Apollo Agreement; 

e) all rights of. Sellers arising un&r this Agreement. and pnder any ocher 
agreement between Sellers and Buyer entered into in connection with this Agr&nier$ 

(1) all rights in the Cable & Wireless brand name and any derivatives 
(including without limitation, the use of "cw," "cable-and-wireless," "cable and wireless," 
"cablewireless," "candw," "cable-wireles.s," "cwa," or any other similar variation) thereof 
no matter. how used, whether as a corporate name, domain name or otherwise, other than 
as provided in the Plc Transition Services Agreement; 

(m) all corporate seais, minute books, chaxter documents, corpcsrate-stock . 
* rkcord both, ori@nE?,tax .and financial records 'and such other,file, boob tind &cords to' 
the extent they. relate to +ny of the Excluded Assets' or Excluded babilhies or to the 
organization, existence or capitalization of any Seller or of any Affiliate of any Seller; 

(n) , a11.0f ~ i~qn ' r ighes  to iecovery of bash collatid given .to obtain letters of 
credit and rights to redover amounts dqwn or paid on letters of, credit as set for&h on 

all accounts receivable and other amounts due to any'seller from any 
Affiliate of such Seller and all rights h d  Claimsof any Seller against any other Sell& or . 
any 'other Affiliate1.of such Seller; inclpding'all cldms of any Seller against Cable'md 

. .  
. 

' '  Schduie 1:2(nI; 
* .  . . .  . .  . 

I .  

(0) 

. Wireless plc; 

. . . @) . ex&pt (1) .as. otherwise provided..in the Plc Tmisition SeiVices.. 
. . Agreement, and (2) with respect to the RM $state ];eases .that are the subject of the 

.guarantees and 'letters of credit addressed in Section 14.7, all rights under any. Supplier 
, . Contract 'that is  ..the': subject of aily 'guarantee' .or other credit suppit by ..Wle-and 

* .  : ' . ~ i & ~ m + i c  (or.ai& 0f.it.s Affiliat&  an sellersl.or to which cable ~d vilesti 

credit support his not-been released or such entity has not be'en released aS a party, as 
applicable; or for which dternative arrangements, satisfactory to Cable and WirelesB plc 
in its solehis2retioh, have nofbeen mad& and 

-. . 
I. . . 

. 

! .  * *. ' 
. . 

. . . .  . . I 
. ., . .  . 

. .  
- 

$lcn(or aiiy.of ib.Afl%ates other than Sellers) is .a party and-in each-case foil VJhich $Ucb * . __. I . .. .. 
. .  . 

a .  
. . .  . .  1 .  

. .  .* a : 

. . .  ' (q) 
. : 

. . -' :- * 1.3. 

my assets set forth on Schedule L2(q) of the Disclosure Schedule. as it 

hsmiption-of Mabhia .  -Buyer s ~ d l  assume no liability or obligatiori.of 
Seller$-except the liabilities and obligations set forth in this'section 1.3 (the 

."Assumed tiabms"), which Buyer ashall 'thereafter assume and pay, perform Gd 
.&char& in the odinary course of business, subjwt to any defenks or claimed offw 
dsserted in gbdd faith against the. obligee .to whom such liabilities OT obligations an3 
owed . 

-. may be mended fib"; time to'time in accordancd ~ t h  Section 7.7. . .  
. .  a .  .. _ .  . .  

e. .. . .. . .  
I .  

. . .  
!' of 

- .  

v * .  . .  . . ... . .  
. .  . I  

I .  -5- . .. 
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. .  ,- . 
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(a) all liabilities and obligations with rispect to trade accounts payable arising 
after the Petition Date (as defined in Section 8.1) in connection with the operation of the 
Business (other than operations that relate to the Excluded Assets) or the operation of the 
Acquired Assets and in existence on the Closing Date (the “Accounfs Payable”) but 
excluding any and all such Accounts Payable owing to Cable and Wireless plc or any of 

. . its Affiliates; 
.. 

(b) all liabilities and obligations of Sellers under the Permits included in the 
. Acquired Assets; 

(c) 
Article 9; 

(d) 

all liabilities and obligations of Sellers to be assumed by Buyer pursuant to 

50% of all liabilities and obligations of Sellers for Transaction Taxes 
payable in connection with the transactions contemplated by this Agreement, subject to a 
maximufii liability of .Buyer of $500,000 less any amounp by which cure costs actudly . 

.. 
. .  

- . ‘ :e * . paid by the Buyer under Section 7.4 herepf exceed $4,500,000; . -  
1 . .  . .. . . \. . .  .. 

. ~ :. . . (e) . all.liabilities and obligatioris relating to Buyer’s ownership of the Acquired 
Assets or that arise as a result of Buyer’s operation of the Business other thm Taxes that 

. relate to. the Business or the Aequid  Assets for &e periods through. the Adjusbent 
: Date, but including Taxes relating to the Acqlrired. Assets for periods after the 

Adjustment Date; and 

t 

. ,  

c . . .  . .  . .. 
i .  

. , (f) leases included in the Acquired Assets pursuant to Section l.l(e). 

Excluded Liabilities. Notwithstanding anything to the contrary, contained 
..in..this Agemetit, the parties expressly acknowledge and agree that Buyer shall not 
assume or in any manner whatsoever be liable or responsible ‘for any liability or’ 
obligation of any of the Sellers, or any.predecessors or affiliates’ of any of the Sellers, or 
any of .their representatives ‘or any claim against any and all of the fotegoing other than 
Assumed. Liabilittes. Without limiting the .generality of the foregoing, Buyer is. not 

. &isbming. hereunder ‘apy..$abilitj .or obligation of SeUeh or any M I i a t e  of Seller to 
Cable aiid Wireless pic, ‘except for as expressly provided by the tenns of Skdtion .lM. 

. All such liabilities axid obligatio$ other thh the Assrimd’Liabilitieis axe.coU&i~bly 

. . 15. Hon-Assitziment of Assieed Contracts. Anything contained herein t~ the 
&~trary notwithstanding, this Agreement shall not constitute an agreement to assign &y 

’ Assigned Contract if, after giving effect to the provisions of sections 363 and 365 of the . 
.‘ : . hlcruptcy Code. &I attempted &i&erit.ther&f; \ivithout ob&ning.a Consent, would 

constitute a breach thereof by the assignee of such Assigned Contract, unless and until 

.- 363 %d 365 of the Banknjptcy Cbde, such C o b n t  is iequired but not obtained, Sellers 
shall, ‘at Buyer$ sole co.st ’ and- expense, cdoperiite Wi;& Buyer in any iedsonable . 
a’rr$ng&ment designed to provide for Buyer the-benefib and obligations of or under any , 

such Assigned Cont;g’ctl including ‘enforcement for khi benefit of Buyer of any and a l l  

1.4. 

. .  . -  . 
. 

. . . .  
. .  -: ;.;. 1. *. 

e‘. 

. . ’ .  . . .  . ... 
. &erred t o a  the nEnclridedLiabllitieS.” * . *.. .. . . . ’. . .  

‘ 5  

. a .  . .  . .  ’ .  

I .  

. .  . .. 
. .  _. . . 

. .  ’ 

’. . 

. such consent shallhave Wnobtahed. IT; after giving tffkct to the prOvisions ofsections . .  
. I .  I - 

a ‘  . 

.. . . .  .. . .  . . . .  
. .. . * .  a- . - .  

. .  . .  
. .  

. . .  
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rights of any Seller against a third party thereto arising out of the breach or cancellation 
thereof by such third party. Sellers shall, s-lc an Order from the Bankruptcy Court 
proyiding that (i) all parties to executory conpacts shall be given notice of Sellers' 
assignment and Buyer's assumption of Assigned Contracts and (ii) a party's fai1ui.e to 
timely object to such assignrsent and such assumption shall be deemed to constitute such 
party's Consent of such assignment and such assumption. Any assignment to Buyer of 

. any Assigned Contract that shall, after giving effect to the provisions of sek'tions 363 and 
365 of the Bankruptcy Code, require the Consent of any third party for such assigmiht 
a-s aforesaid shalI.be made subject to such Consent being obtained. 

. 

. 

ARTICLE 2 
CONSIDERATION 

I. 2;l.. Consideration. The.aggregate*consideration for the sale and transfer of the 
.. ..Acqiii'red Assets shall &.(a) $12O,OOO,OOO, subject to adjustment pursuant to Section 2.3 

. and Section 2.4 (the "Purchase ,Price"), which price is payable and deliverable at the 
Closing in accordi~~-~de with Sedtion3.3 and (b) tlie'assumption by Buyer of the Assumed. 
Liabilities. The Purchase Price, prior. to ahy adjustmetits in Section 2.3 and Section 2.4, 

' . shall coiisist of $b8000,0d0.payable in cash (the "Cash Payment") plus a note W i t h  a 
face valueequal to $75,000.;000 (the "Seller Note") in @e form attached as Exhibit A 

, .  

. .  . .  
.. ,hereto. . . .  

. .  

. -  
. .  ' .  - 

. .  . e - .  
. I  

.. . . . .  2;2. 
and delivered to Se1,lers. the Deposit Escrow Agreement and deposited wi$ the &'rtjw 
Agent $5,000,0& (the "Deposit'). The Deposit sfidl'.be held and disbursed pursuht to 
'the terms of the Deposit Escrow Agreement and .this Agreement. The obligation to 
.provide the Deposit may be satisfied. by Buyer by'causing an irrevocable Lett& of W t  
issued by a commercial hank or sib& institution unaffiliated with Buyer or .any of its 

. affiliates. and having assets in excess of $50,000,~,000 to be issued to the Escrow 
Agent (the 'lL.&er.bfCreu%") ana, in addition; the Buyershall; at any time after..the date 
sucli'Deposit was made in cash, have the right to pr0vide.a Letter of Credit and have any 
such cash Deposit equal to the face amovnt of-the Le% of Credit so provided, retbmed. 

.DeDbsits. .Within Wee .(3) days 'of the date h'erkof, Buyer has executed 

. . .  . . . . . . .  . . . . .  . . . . . . . .  . . . .  
....... .. .~ 

.'i. . '. . '*.'2.3, .. ' . W ~ i ~ ~ , ' . . ~ ~ i ~ A d ' ~ ~ n t  
- . . .  . . .  . i  . '  . ..... a .  . . . .  . .  

e .  
- 1  . " .. 

:* ' . + (a) I ..The "gefekeitce Working C u p W  shall be.$.17,900,000;.provided:that the 
doli& amount .of any (y) deposit €or .rent and utilities that is included in an Assigned. 

' Contrhct hat has been 'rejected in the Chapter 11 Wes .shall be deducted, and (2) any 
long-tegn capital lease that is included in 'zin Assigned Contract that has.been*rejected in 
the Chapter 11 Cases shall lk added, ioo.@e &ifereme Amouht for the purposes of the 
calculation of Working Capital'under-'this:Section 2i3; furthe~provided, that in each:c;Lse 
such dollar amount'. would otherwise have b'een included for the purposes of. the 
dekmination of the Estimated Working Capital and Closing Wo+g Capital had such 
Assigned Contiact not'beenso n i j d  

Selleis and Buyer together. shall prepare and deliver, on a date which is 
three Business Days before . . .  the Closing Date (the ~EEstimate Date"), a good faith dtimate 

- * .  . . . . . .  
* . (b) 

. .  
. --I- 

. . .  . .  
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. .  

. .  . . . .  

of the Working Capitd on &e Closing Date, giving effect to the transactions 
contemplated by this Agreement (the. "Estimated Ciosing Working C a p W ) ,  which 
estimate shall be prepared in a manner consistent in all respects with the principles and 
rules set forth on Schedule 2.3cb). The Purchase Price, and cash to be paid by Buyer at 
Closing shall be decreased an a dollar for dollar basis by the Negative Initial Adjustment 
'Amount, if any. The "Negative Initial Adjustment Amount" shall mean the amount, if 
any, by which Reference Working Capital exceeds the Estimated Closing working 
Capital. 

(c) As promptly as practicable after the Closing, but no later than 90 days 
after the Closing Date, Buyer'shall cause to be prepared and delivered to Sellers a 
statement of the calculation of Working Capital as of the end of business on the Closing 
Date and giving effect.to the transactions contemplated by this Agreement (''Closing 
Working Capitd"), which statement shall. be prepared in a manner consistent in all 
'respects with the principles and rules applied in the prep.aration of the Estimated Clbsing 
Working Capital. 

(d) . If Seilers hisagree with Buyer's, calculation of Closing Working Capital 
delivered puis'uarit to Section 2.3(c); then Seller$ may, within 20 days after' deliverfof 
Buyer's calculation of Closing Working Capital, 'deliver a notice to Buyer stating Seller's 
'di'st$nhnent with such 'calculation' ahd. setting. foith Seller's cdtlilation. of the Closing 
Working Capital. Any such notice of,disagreement shall specify those items or amounts 
.iii .. 'to which Seller~disagrees.. If.Sell'ers do -not deliver a.'potice of disagreement .ig 
acCodiance with this Section 2.9(d), .then the amount of Closing Working Capital shdl 
thereupon be final and binding upon Buyer and Sellers, and shall not be subject to further 

. .  
. -' 

;judicial or other reiriew: . .  

. (e) If a notice of disagreement is duly delivered pursuant to Section 2.3ld1, 
hiyer and'Skllers $hiill, during rhe.15 days following such delivery, use their reasonable 
efforts to reach a h m e n t  on .the dispured itemi or 'iunount6 i n  order to iieteimine the 
ainount of Closing'Working Capital,' which amount shall not be less than the koun t  

. .  :th'&f shown in Buyer's calculation delivered pursuant to Section 231~1, hor more than 
. . ' . ''.a . 'the mount the?ieafsliown in Seller's '~culat ion deiivered pqrbuairt to Section 2.34dI. If 

.' ,ptO&pptly thertA?er. &tise'Errist. & Yciung UP. or 6u& oWrititematidndy r e c o N A  
8 .  '* . indqkndent accountingfirm mutually agreed upon by Sellers and-Buyer, &e c* may 

. be (the .!'Acc;ou&g Refeiees'), to.re+ie?ir &e dishkit items or @ouut.s'and to calculate 
0 ' .  . *the Closing' Working CaGta! (it king: unde&tood $at in making such .calculation, the 

' b;'ccounting Refeke &ilfbe fupctio&g as an ex*d and hot as air &itratof), In nsakirig 
. - .  . . .  ' such calculafioll, the Accounting Referee sliall~corrsider only Ihose items or amouirts in 

* * B'uyer's cdculatiou of ctosing Working Capid as' to which Sebers' have -&Sagreed 
1 : @"kt to Section 2.3(d). The Accou$ing Refeke shall not myhe or consider witness 

A '  . or expeft testimdny orbriefings of :any nature. The Accounting Refer& shall deliver to 
. B,uyer and Selleis, as pidmptly as pn@tiCable (but i n h y  cas'e'no later than 30days h t n  
&e date of engagement of the Accmting' RkfdM), 'a re&h setting forth' such 

' calculation. Such nipor& shdl be final and binding bpon Buyer and Sellers, and shdl not 
. .&'subject to fuitherjudicid or other review. Senen &d.Buyer shall be'responsible for 

. .' 
, 

I . '  * . .  . .  . . . . *. , diriing %u& flrio&, Buyer h d  'Selleis'-are.unable &I &h su& agkemehc they ihdl ' . .  

, .  . .  

. - . , .  . .  
.. 

. a 

. 
.. 



- .  
. .  

the feks and expens& of the Accounting Rife& based on the percentage which the 
portion of the contested'amount not awarded to each party be- to the amount actually 
contested by such party (e.g., if Sellers make a claim for $l,OOO and Buyer only contqts 
$500 of the amount claimed by Sellers, and if the Accounting Referee resolves the 
dispute by awarding Sellers $3Ob of the. $500 coiitested, then the Accounting Referee's 
fees .and expenses shall be allocated 60% to Buyer and 40% to Sellers). The date on 
'Which the Closing Working Gpital becomes final and binding on the parties is the 
"Detenft ination Date". 

I 
(f) Buyer and Sellers shall, and shall cause their respective representatives to, 

cooperate and assist in the preparation of the calculation of Estimated Closing Working 
.Capital under S&ion 2.3(b) and Closing Working Capital and in the conduct of the 
review referred to in Section 2.3(e), including, without limitation, the making available to 
.the extent necessary' of books, records, work'papers and personnel. 

. .  .. 
. .  

. .  
6) (i) E the Estimated Closing Working Capital exceeds the arnount'of the 

: Closing Working. Capital, as finaIly detedned.'putsuant to this *Section 2.3; theii .an 
' 

ahbunt Gual'to such excess shall .be &leased to Buyer from the Retention Fund; and (ii) 
if the amount of thd' Closing Working 'Capitdl e x W s  the Reference Working Capital; as 
fin@ly.deteniined pursuant-.to 4his'Section;2.3, Buyer ,shilI pay such excesS gniount to 
Sdlers,. or, if the.amount. of the-Closing working Gp iM ddes not. exceed'die*Rkferenk.e 
Working Capital but does exced 'he amotrnk of the. Estim'ated Closing *Workkg Capital, 
.. guyef ihall pay such exdess over Estimated Closing W&ng Capital to Sellers; in eiyer 
;such cdse W h i h .  thrk (3) days'following the Determintition Date, by Wire tnins'fer of 
:immediately avaiiable funds t6 al~ account designated by Sellers, without deduction for 
. my rights of defense, sttoff;nicoupment or counterclaim'that Buyer may allege. Bilyer's 
sQlC.*remedy-'for 'setoff or recoupment under this Section 2 . 3 0  shdl bt5 from the 
Ri%h'timFund; &tl'Sellers' aggregateliathity under this -'shallin no event 

1. ex*& 'the hounts'in the'Reterition*Fuid at sudi:timei. provided that, to. the extent 'that 
,due*. tcb 'the operdtions of .the piO&ions. of Sections 23, h d  2.4 and 14.4 hereof, the 
,haunt of Retention Fund i s  insufficient to pay the amount required to be paid under this 

; .- . . Sqtion 2.3, the.piincipaI amotint of the Seller Note shall bi= fduced by the amount not 
a @%$by the.Ewmw~Age&.f?om th'Re~&tithi,P&& ijr~;$ide;l'tha( I .  the swof the (x) $ash 

23 .hd 

&h iedu&'pmuFt tb this.Sedori '2.3 &td'Section 14.4 shan.in no event ex& $15 

. -. 

. 

. .  
C.' . .. . . .  . 

. 

. .  

. .  . .  . . .  

.-. . .. * - ; 
- i .  ,. . .  - .. 8 .  . .. ' . ~ ~ . ~ ~ . ~ y ' . ~ , . ~ f ~ . w ~ ~ e ~  hm R&nti;h F&(j p&uaiit to . .  , , *. 

! 

. '  I - S&&'14&; &d (y) 'the.ghoint'by'w@h the p&cipd &&t of the'seller No&*htis . . -  . .  . .  
e ' .  . .. .. . . . ... 

. .  . 
.l&fio.n*** . . .  

. .  
-* * - .' . .  

. . -  
I .  

I, 
- .  . .  

C .  J . . .  

. .  . *  ' .  

. .  

.. 

*' :': '&j * The ahoont bf any crish payment' to be made pui.suaht to this s&on 2.3, 
shall be& in&t from and*'including the Closing Datk to but excluding the date of 
pkyment at a'hk per &ne equalto the rat6 ofitite&t.published fiamiime'to tihe by 
tl19 Wall Sp%t J 6 h d  a3 the ."prime rate" at. large U.S. moIiey center banks 'during.the 
@nod h m  the Closing D& to &e date-of paymefit: Such in&& shall be payable at the 
s-&e time 'as thephypenttp wl&h it rela& ahd s h h  be: caId&.d&ly on the bilsis of 
a. year'of $ne hundred &ty (36b) &ys &id, the a&&l nhber of clays elapsed. 

' 
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2.4. Total RevenuenRase Adiustment. As promptly as practicable after the 
Closing, but no later than the Calcuiation Delivery Date, Buyer and Sellers together shall 
cause to be prepared a statement of a calculation of the Total Run-Rate Revenues and the 
Lease Adjustment. If SelIers and Buyer jointly a g m  to such statement, then the amount 
of Total Run-Rate Revenues and/or the Lease Adjustment as set.forth in such statement 
shall be final and binding upon Buyer and Sellers. "Wulation DeEvery D&" means 
the last to occur of (i) the 100" day after Closing and (ii) the first to occur of (x) the 
base Deficit Zero Date and (y) the first day of the seventh full calendar month after 
Closing. 

@) If Sellers and Buyer do not agree to the calculation of Total Run-Rate 
Revenues and/or the Lease Adjustment pursuant to Section 2.4(a) within 10 days after the 
Calculation Delivery Date, then, within 20 days following the Calculation Delivery Date, 
Sellei-s and Buyer shall each prepare its statement of the dculation of'the Total Run- 
Rate, Revenoes and the Lease Adjustment setting forth their respective calculatioris of 

. Total Run-Rate: Revenues andor the Adjustment (a "Calculaiion SWeqe.pfD). If 
. either the'SelIeh 6r Buyer deliver :such a Calculation Stateriient and &e other party ddes 
'not deliver Sikh a Calculation. Statex&nt.in accordgnce' with '&is SeCtiori 2.4(b), hen the 
:qn6unt of Total Run-Rak-Revenu& andor'the I;k&e Adjustment of the Party delivering 

. 
- 

. 
' .  

. .  
such statement . . .  shall be.find . .  . &rid binding . .  uponSuyer . *. and.Sellers. . -  . . .  . 
. ; . If each of Sellers and l3ujk-x duly, deliver a Calculation Statement pursuant 

'tb Sec'tibn 2.4b);Buyer aid.Sellers shall, during the.15 days fdlowing'tlie delivery of 
fie later. bdculation 'Statement. to be ,deliver&; us& Uieir reasohable. effoits. to reach 
agreement on the disputed ifems or amounts in order to determine the amount of the Total 
Run-Rate Revenues and/or thelease Adjustxpent, which amounts shall not, in the case of 
the Total' Run-Rafe'Revenue, b ' l e ~ s ,  or in the case 'of Uase Adjustment, be moie &an 

. - .  .&e , amounti thertd sh&+n,in Buy@ cdculatiari delivered pwuttnt to Section 2.4(b), 
. rior,.:in. the case' of he' TOM' &"ate Revenue; be' &oie or, 'in the c&e of Lxm 
Adjustihent, be iesS thah the amount thefwf shown in Selier's calculation delivered 

-(c) 

I 

pursuant t0 Sektion2.41b) (the range.between the Total Run-Rate Revenuesdeteqnined 
by each- of the Slyer and Sellers being the ''Dikpnted Revenue Range" and the m g e  

'@e L e ~ e . A ; l j ~ ~ e n t ' ~ e ~ ~ n ~ ~ b y . ~ h  .. * . .. of-tlie Buyer arrd..Se&ls.:being*the 

to d suchqpement; they ShaU pfimptiy hereafter &use the Accounting keferee to 
.. . ievhw'the hispud -itex& or 'gi~ouhts h d  tu c&ulate 'the Total Run-R& Revenues 

. .  and/or Lease. Adjustment (it being understoqd that in making such cdculations, the 
Accouiiting Refeke shall t& functioningai an expkrt'and not as an arbitrator). In paking 

, such ~culatiohs, the Accounting Refeiee sh@co&der . .  only &&e iteniS' or ahouhts in 
. . * .  . .  I Buyer's 'of calculdhi of the'T0t.d Run-Rate'Revenues andor '**Adji@&ent 

: - *  S' tb  which' Buyer *ahd'Sejlt$s dis'a@'pu&ant to Section 2.4(b). andshdl not detenrhine 
: - ' *  ' the TOW RunXht6 Revenues to be greater .or less than 'an k o u n t  within the Disp?ted 
I .. . . Pevenuk R&ge or'thiI.k3+:Adjuspent to :be'*ter or less than ail ainount Withid the 

* . ' * . D&'uttd Lease' Expense'Range. -'The Ahpnting Referee shall not nquire or consider ' 

. .  v;ritqess or expert t&timony or briefings of ar;Y riittcire. The Accounting "Ref- shall 
* -deliver to Bu.$er and s'ehers; as'promfitly a's px'acticible (but in axiy case no later tha'n 30 . 

' . days &om the date of engkement of the Accounting Refeke)); . .  a iepott setting. forth such 

' . . .  -.. . . . .  : * * .:. .'' 

- . : ' 8 :  

. -...IID*&&&f:&+ &&& &&~). If;.ddi& such &hod,'.BqUyer &fSeHers $,Ab]& 
. *  . . _. e .  - . .  . . 
c . :. c '. . . .. 

. .  
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cdculations. Such report shall be final and,binding upon BuyeF and Sellers. Sellers and 
Buyer shall be responsible for the fees and expenses of the Accounting Referee based on 
the percentage which the portion of the contested amount not awarded to each party bears 
to the amount actually contested by such party (e.g., if Sellers make a claim for $1,OOO 
and Buyer onIjl contests $500 of the amount claimed by Sellers, and if the Accounting 
Referee resolves' the dispute by awarding Sellers $300 of the $500 contested h w n t ,  then 
the Accounting Referee's fees and expenses shdl be allocated 60% to Buy& and 4% to' 
Sellers). . 
. . Buyer and Sellers shall, and shall cause their respective repreientatives to, 
cooperatg and assist in the preparation of the calculation of Total Run-Rate Revenues 
andor Lease Adjustment and in the conduct of the review referred to in this Section 2.4,- 
including, without limitation, the making availabie to ,the extent necessary .of books, 
records, work pqpeq and personAe1. . 

. If the Total Run-Rate Revenyes as fitlally deterinined pursuant to this 

shall b.e':redbced (the !'ReL'enue Based AdjFcShienf") by I 5  timh'the Annualized 
.. Closing Revenue Shodfall. 'The W " g  Revenue Shoryhu" m e n s  the amount, if b y ,  

.by' .which: tht .Projected Revenlie h i o h t  ,ex& TOM 'Run-Rate Revenues. 
n A n n 6 e d  &sing .Revenue:'Shor@dU . .  means twelve multiplied ., by the CIoYing 
.kivenue Shoitfali., 

. (0 . If.any of Buyer's Affiliates successfuIly com@tes for any hosting or 
netGoik business of a customer of the Business that Buyer otherwise could have provided 
during the .period revenue .is being measur&. for revenue d&enjnination, then any revenue 
#pieriited .fro& the Affiliate of -Buyer shall be deemed to' bk part of the revenue for 
purpdses of ineasurtment. 

. .. . . . * (g) . Upoil .the firial defemination of the Revenue Based Adjustmint and 
calculation of the b e  Adjustment, the P.urchase hice shall be reduced by the sum of 
the Revenue Based Adjugtment and the Lease Adjustment.(together, the "Sectidn 2.4 

a t ->-  . . . . < - * :  . .  .- '.o} * . %imtly, the Rbv&nu''.EscrowPund shaU be-rediiced to ax& afid ' 

(d) 

- .  

. .  
* . .  

. .  . -  . .(e) 
.. . .&&oh 2:4 w'less ~tlian:$34,400,odo (tlie ''Pro~eMed.Re~eN&k Amount"); the P h h a s e  . 

. .  
. . .  , A  

. .  
a -  

. .  

. . .  . .  r . .  

a .  . .  . .  . *  
; Ak@tM~ni"]'aSfdI6WS~' * . . ; 

.. .. . * .  . e .  

L. . ; .  ... 
I' * . .  . .  . '  - . .  . _  

. .  . .  - .  . ,  . .. 
1 .  . . .  

. .  
I . .  . _  * :, -I . . .  . .  

. .  , .  

6 .  . .  

. .. . .  . *  . .  
(ii) * Sedondly, to thd extent.thdticthe Revenue Escrow Fund has . k h  

: ... .'r&Iuced. t6 %ro h d  there xrmains a Section 2.4 A3justment to be applied to 
reduce the Purchase Price, the Retention Fund shall be reduced until the amount 

. . by which the Revenue Escrow Adjustrhent. and the Retention Fund have bbn 
I. .;. . .  :'duced by $ZO,OOO,OOO pursuant to..as.Setion: 2.4 Adjlistmenc. tirerwftecthb . 

.RekntionI?uhd and Seller.Note shall bereduced e q a y  untilathe Retention Fund 

* 

. . .  . 
. .> ".h~be&re&J&toze~j' * a .. 

- -:. . 
(ii) Thirdly, to the extent that the. Revenue ,Escrow Fund axid 

Rktebtion &rid have been reduded to zero and thsre remiins a Section2.4 
. .. 'Adjustment-to be applikd. to reduce. the Purchase .Price, a remaining Section 2;4 a 

- I  . .  
e .  . -11- 

~~ 

. .  



Adjustment shalt be .applied against the Seller Note, but 'in no event shdl the 
Minimum Consideration be less than $50,000,000. 

2.5. Minimum Consideration. Any other provisich hereof notwithstanding, in 
no event shall the Minimum Consideration be less than $50,000,000, and no reduction 
shall be hade under any of Sections 2.3,2.4 or 14.$ that would result in the Minimum 
Consideration being less than $501000,000. 

ARTICLE 3 
CLOSING AND DELIVERlES 

. .  
r- 

I 

* .  

i '  
. .  

. .  
. .. ' . ., .. 

. .  . .  . . 

, 

3.1. Closing. The consummation of the transactions contemplated hereby (the 
l'Closhg") shall .take place at the offices of Kirkland & Ellis LLP, 153 E h t  53d Street, 

.New York, New York at 9:do a.m. on the third Business Day following the satisfaction or 
waiver by the apprbpriate party of all the conditions contained in Article 12 here6f, or on 
such other date or at such other place .and time 
(the '.'C&Sing Dute"). If the. t e h s  of Sectiorl 12.4 hereof apply, theconsmqatioti~of the 
'transactions contemplated 'hereby,-as modified by .the terms of Section 12.4 hereof (the 
"Re@@oty Escrow Closing") shall take place at the offices of Kirkland & Ellis ILP, 
153 E a ~ t > ' 5 3 ~  .Stre&, New York, NeHi .York at 9:m a..m. on the third Business Day 
following 'the satisfacti- :or. waiver 'by the a&-opri&' party. of all the dmditi&s 
conktined in Artide' 12 hereof .(other than w i ~  re$ect tb the.r&eipt. of the Reblatory 
Approvals set forth iri:Swtion 12.1@)), .or on such other date or at such other place and 

' time as may be 

may be agreed to by the parties hekto . . 

to by.the paities'hereto (the "Regulutov E~cmw &Sing Dhte")). 

3.2. Sellers'Deliveries. At the Closing, hless otherwise waived in writing by 
Buyer, Sellers shall deliver OK cause to be delivered to . . Buyer . or . its . . Permitted . Assignee: 

(a) duly executed b i b  of sale to. transfer.the Acquired Assets which. gre 
. &n&bleproperti.to Buyet or its Permittdd Assign& free and cleai of all Liens, other-than 
PermittkdLiens;. . 

. -  . .. . . . . '(b) . duly efeCpfed assignments. .of:intangibIe propex$y to m s f e r  the Acquired -.., ... . .. . .. ... . .. . .  . 
*. : : &*ti Miich. a&'iritahgibIe iroperty to'Bufrer or.its P a t t e d  Assignee W a n d  c l b  of. . a . *. 

. .  . .  
. all Lieas', othe;r*th& PiipittedLiehs; . 

. I*. 

- . .  
2 . .  -. 

. .  . 
I .  

* .  . .  
:(G) .. exeded hunterparts .of. me P k  ~ k s i ' f i o i  Services Agreement in tie 

. : .  .. .. id) . .. exkuted cohterpar@,of;&e Management A&xment having the terms set 
. -. ' 

for&.atti&hd %-Exhibit B (the :Pfc Transition Se&es Agreeb!eht")"; 

foith in-Exhibit C (the " M d g e m n t  Ameement")"; . 

. a .  . . .  I .  . 

.. . . .  . .  ... *, . .... 
. .  

.. . (e), . executed counteqkts of .tbk CWA Transition ~ervi'ks Agieement in 
.accofdance with the th;nns set forth on Exhibit D (the ' W A .  Tiiursition Seririces 

exkuted c o u n k a r t s  of the Retention Fuod and Reven&.kscrow Fund 

Agrdemeidj. . . .  
. . .. . . . 

' . (if. 
Escrow Agreement in the form attached as Exhibit E; 

. .  
-1 2. . -  
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. .  
'i' 

. (g) duly exetxited and achiowledged quit claim deeds conveying each' OWned 
Real Property to Buyer or its Permitted Assignee free and clear of aI1 Liens, other than 
Permitted Liens; 

(h) 

. 

a reckipt for the Purchase Price; and 

. .  . (i) such other documents and instmnents of transfer and conveyance, 
. . excluding any representations, warranties or' covenants and otherwipz reasonably . 

requested by 'Buyer mnsistent with the terms of this Agreement and &onably 
satisfactory in fonn'and substance to Buyer. 

* .  

. * ,  . 

. .  

. .  

. .  . 
a .  

3.3. Buyer's Deliveries. On the Closing Date, in payment for the Acquired 

the Ekcrow Agent shall pay to3ellers the Deposit in accordance with the 
t&nis of the Deposit E s m w  Agreement, by wire transfer of i.punediately available funds 
to a bank account designated by Sellers in writing to B.uyer (the "SeZhrs' Account"); 

(b) ' Buyer shall pay to Sellers &e Cash Payment of the Purchak'Price, 
rkfuced by the amount of the Deposit paid pursuant to Section-3.3(a), the deposits ma& 
pursuant to Section 3 3 k l  and the Negative Initial Adjustment Amount of a'ny), by wire 
transfer of immediately available funds to Sellers' Account; 

:. 'Buyer. shall .deposit with *the. Escrow Agent' an amoUnt equal to 
$.15,OOO,OOO (the "keteention.Fund") and an mount equal to $15,000,000 (the "Reveriue 
Escrow Funs'), which fun& shall be disbursed in accordance with the provisions of this 
Agreement and a ' Retbntion Fund and Revenue Escrow Fund Escrow Agreement 
substantially in the form-.of Exhibit E attactid hereto(the "Retention Fund and Revenue 
:Escr&v Pund Escrow Agreement"); 

Assets: 

(a). 

* .  . . .  : I * 

. a .  

. (c) 

(d) Buyer shall execute and deliver' tb Sellers an instrurhent of assumption of 
liabilities with respect to 'the Assumed ldabiiities reasonably satisfactory. in fdrm and 

* . .  . . I . -substanetoSellm, ' . ' .. < .  . .  . -  ... . . .. . 
. ... 

. *  . . (ej ' .m.ex&ukd co&te&t.of thePlc Transition Swi&-s.Agreenient;. . .  . .  . *  . .  . .  . .  . . . . . .  * .  .. 
' . . (f') I * aq executed (.xwnterpartaf the CWA %insition Services Agreement; 

.. 
. *  : . *  . . .  

(g) an executkd counte&rt of the Management Agreement; 
. .  

:. . * i  . .  

-13- 
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ARTICLE 4 
N PRESENTATIONS AND WARRANT~ES OF SELLERS' 

SeIle'is hereby represent and warrant to Buyer as follows, except in all cases as discldsed . 
in the Ijisclosure Schedule: 

.. 

4.1. Coruorate Organization. Each Seller is duly organized, validly existing 
-and in good standing under the Laws of the jurisdiction of its organization. Each Seller is 

. licensed, registered, qualified or admitted to do business in each jurisdiction in which the 
ownership, use or leasing of any of the 'Seller's assets or properties or the conduct or 
nature of the Business makes such licensing, qualification, or admission necessary, 
except such as'would not reasonably'be expected to'have a Material Adverse Effect. 
Subject to any necessary authority from the Bankruptcy Court, each Seller has all 
requisite cotporate power and authority to own, lease and operate its properties andgssets . 
and to conduct its bushem BS now conducted except' for such f a i l k s  as would not 

' ..;itasonably be expected to have a Material Adverse Effect. Each Subsidiary of 'each of 
.the Sellers 'is identified on Schedule 4.1 of the Disclosure Schedule. 

Adthoiization and Validity. Subject tolhe Bankruptcy Court's entry of the 
s'de Order and 'the receipt of the Consents set forth on Schedule 4.4 of the: Disclosure 
~Scliedule,'each SelIer has all requisite. corpor,ate power and authority to enter into 'this 
'Agre~ent andthe other agreements contemplated hereby to which it is or will be a p a y  
to carry out its obligatiolrs4iereunderand thereunder, i d  to consummate the transactions 
Zontemplated hereby iuid'thereby: Subject to the*entrj. of the Saie'Oaer, .the exkution 

. . h d  delivdry of this A e m e n t  and the other agreements contemplated hereby to-whi& 
' ' h y  of them is or will be a.party and the perfomaqce of each Seller of its obligations 

hereunder and therelinder have beenaduly authorized by all necessary corporate action'by 
the boaid of directors anh stbckhol&rs of such Seller,-and no other corporate prodeedings 

. on the part of sich Seller are nm'sary to authoriwxuch execution, delivery a d  
'perfoimance. This Agreement hasbeen duly executed by each Seller and, subject to the 
BankqNcy Court's entry of h e  Sale Order and assuming the due execution of Buyer, 
constitutes its valid and binding obligation, enfoiceable against it in adcordance with its 

. ' 
. .  . .  

4.2. 

. 

... . , . .  .. .. . ... . .  .: kh. 
. .  :., . : . *  . .  -* . . .  . .  . .  

43. No Coiflict-or Vidation. Sybjec't. to (a) the &iP;t of all &&n& bet 
* . C. foith*oi~ Schkdule '4.4 of the I%sclo~ure SetiduIe; (b) the BBnluuptcy COW'S entry of the 

Sale Order &d (c) the receipt of the Antitrust Appr6vals,:the*execution, &livery and 
' - perfoA.dnce by e&h Seller of this Agreement and the other agreements contempht& 

hereby to which it is or d'n tie a p h y  do'not and will not (i) violate or conflict with atly 
..provision of the c e ~ i c a t e  of incorporation or by-laws (or equivalent organizational 

documents) (collectively; the''Oq&&tdd D~c&&'').of q ~ y  Seller, (ii) viol* ai~y 
provhion of law;&gulation; rule or Oh& leg4 requhkmeut-of'any Government ( Y u w " )  
: or .any order, judgment or decree of any'comt' &'&vanme@ (which, for the'avoidancc 
of doubt, s&li 'ndt include 'any obj-tion filed 'with the Federal Communications 

, . 
' ' 

. 
.* . 

. .'Commission by a 'state public utility &$tiissicin or oth'kr state gti+e&ental agkncy to 
. d e  consent or. approvd of.the kierai. Communications Comrjnission of. any of the 

transactions ~ntemplated ' h a b y )  ("Or&') applicable tb any Seller, or (ii) triolate or 
, .  

-14- .. . 
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. .. 

iesult in a b&ch 'of or constitute. (with due notice or lapse of time or both) a detaolt 
under any Assigned Contract, which violation, conflict, breach or default in any such case 
would reasonably be expected to have a Material Adveise Effect. 

. .. 
. .  . .  

. .  
. .  

. .  . .  
. .  

. .  

. . . '  

. .  . . .  .. . . . . - .  . .  
.' ' . .  * . .* .. . . . .. .. . .  

. .  

4.4. Governmental Consents, Approvals and Notifications. Schedule 4.4 of the 
Disclosure Schedule sets 'forth a true and complete list of each Consent and each 
declaration to or filing or registration with any Government that is required in connection 
with the execution and delivery of this Agreement and the other agreements contemplated 
hereby by Sellers or the performance by Sellers of their obligations hereunder or 
thereunder, the failure of which to obtain would reasonably be expected to have a 
Materid Adverse Effect. 

4.5. ComD1ianc-e with Law. Except as may result from the Chapter 11 Cases, 
sin& lhuary 1,2003, no Seller has received written notice of any material violation of 
'aiiy LW' (other than with respect to Environmental Law, as to .which the oaly 
.*presentationrand waxranties made by Sellers aie those contained in Section 4.16 of the . 
..Disclosure Scwule); I No'Seller is. in violation of ahy.Law, 'or hdefault  witli'respedt to * 

any ,Oider, applkttble to thci.Business or .any of its &set$, &p&tks or operatiomi-bther 
&an -4iolations and defaults'the consquences'of which would not reasonably be expected 
to have a Material' Adveise E f k k  . 

. :  . .. . . .  . . .  . . . .  . 
.. 46: c Litikatioa .' As df the date of his Agreemint hdyexcept C..set forth-on 

?&he&& 4.6 or Schedde'4.17 of the Disclosure: Schedule, th6k ah no'Cl&,. suits& 
p&ngs 'or .&ve.;rii;ent 'iniiestigations knding..or, ' to tho 1siiaWiixigei of. S e ~ f i ,  
threathexi in writing; before any 'Government .brought by or agaiist any Seller &rat; if 
ad+eiseli deiendneii; could reaionably be expected to'hive a Material Advemi'Effecfor 
'&terially imp&ir the.abidty of Sellers to consumate the transactions contemplated by 
.this Agreeinent.. 

: . 4.7.. Firiahcial Sdtemerits. The unauditkd.fixiancial stzitementi'attachal hekito 
as Arinex III (the ~'Fhancial Statements'!), fdrly'p'resent in a l l  materid tespects the 

e .  -finariciaI position 6f-SeIlers: as of their rekpkctivedatei ahd*the income of SelIers for the 

footii&). The .hhual Stateme'hts. 'have ken  $fepared in * acdo&ce kith. the 

Sales hctides'; Receivables. Since August 3& m3; e@& Sell& has 
opktated in the Odioary Course of.Busin&s and;has ndtchanged its business practices in 
such a riqner &s-wb&d~reasonably be ex&cted io result in-an 'accountir receivable 
prtfolio that, in &ount or chaaokr, is matkrially different thah that";aiatain& by such 
seUerin'~oi&iiq-courie of Bqsiness:' .. : ' 

" f I 49,' .. No.MateiaI Advebe Bffect. Except as conkmplated by & Agreement. '. 
. sin= h i e  30; 2003 *ugh the date hereof, there has not been any change, occurience or . 
circuml;tance that hiu had, or would qonably be e w t e d  to have, either individually 

. 

* pkciddi covex%d' hereby . (ixcept: for "hmd *atkit,-adjuiWats md thk ab$ence* 6f 

*$ncipi& & t ' f ~ i ~ & h & &  4.7; 

. .  
. .  

. : 4  4 .  
. . ,.. . .  

.I 
. . I . .  I - . C. . -  . .  

s .  .. . . .. 
4.8. 

. .. 
" 

I .  . . .  .. . i - ' .. .. I .  . -. . .  . . *  

. ' , .  or in the aggregik, a Matikid. Adversel3fect. . . - .  

' .  
. .  

. .  
. .  . 

+ . . .  . . -15- . .  I .  . ..' ..: . . . 
.. . . . . .  . .. .. . 
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a 
. .  

4.10. Tax Representation. There is no material liabirity for Taxes with &pect 
to the Acquired Assets or Sellers for the period prior to Closing for which Buyer will be 
liable, or to which the Acquired Assm . .  will be subject, eKcept as otherwise provided in. 
Article 11 of this Agreement; 

. 
. 

(b) except in each case or in the aggregate as would not reasonably be 
.expected to have a Material Adverse Effect, Sellers have fiied all TaX Returns quirexi to 
6e filed, and have paid dl Tak% shown as due on such Tax Retuins; 

except in each'case or in the aggregate as would not rtiasoirably be 
expected to have a Material Adverse Effect and except as set forth on Schedule 4.10(c), 
Sellers have not been audited by any Governmental Authority with respect to Taxes 
during the three (3) year period ending on the date hereof, axe not presently undergoing 
m audit or other investigation with respect to Taes, and have not received any .written 
notifipition that an audit or .other investigation with respect to Taxes may be 

. .  . .  . .  
. .  

i (c) 

. . 
. 

. . contemplafed; 
. 

.... .... . .  . .  . .  . .  
.,* . . (d). exwet in dch case 02 '.in the aggregate as would not reasoiiitbly. be 
ex~pected ta have'a Material AdverSe Effect iind except as set forth on Schedule~4:10(d), . 

.. S.ellers have not weiied any notice of deficiency for any Taxes that has not sine been 
paid; and 

,. . 

. . . . .  . . . .  (e) . Sellers'liave hot & i v d  any.notice. or inquiry'.fiom a- Govemmefital 
. . ' Authority in a jurisdiction in which-they have not ff led' a Tax Rehm that indicates that a 

Governmental Authority may take the position that Sellers should have filed Tax Returns 
in the jurisdiction where the determination4hat Sellers should have fi1ed.a Tai R e m  
would reasonably k expected to3esultin the payhdnt bf Tax. 

. . . . . .  4.1 1: . :Mat&ial.Conffac ts... 

* . 

- .  . .  
. .  

L .  . .  
3 .(a) ' Schedule '4.11 of .he ' Disclosure Schedule. sets forth, to Gelled 

. .' Knowledge, a complete and correct list, categorkd to correspond to the subparagraphs 

... . . . . . .  . . . . . .  

' 

. . .  . * ' . : :. :..of this Section 4.1 Ua), o€ each Contract or custoMer; ils the C& may be: * .  . . 
. . .  . . . .  . . .  . . . . . .  . .  e .  . .  

. :  :. . ..... (ij e.. -tiiii; c + h  'a. right to hi, Ise or:*u$i  rea^ estate;.' :, ..... . . . .  
. . .  . . . .  . . . . . . .  . .  . -. . * L.' . . . .  
-.- . .  

. .  . .  , . - - -  . .  
.. . " .  .,. . .  . . .  

/ .  ... , 1  . I  . . (ii) that cxjnteqlates or invoii~ the performance:of s.eivi& dr 
sales of pxbducts by any of the Sellers having a value in excess of $500,000 in the 
aggregate dildrlg the three (3) month period (ahhu&zed) ended September 30, 

. . . . . .  2903, and which is not terminable by Sellers .withok matetial penalty or on not 

, , 

. .  
. . . .  . .  . .  . .  

. ._ . - -  - . . .  ;. . . .  more'tfaan ninety (N)days'prior:notice; . . . . . .  . . .  
I .  ... . .  . . -  e . .  . . . . . . . .  .. , . -. . 

. . . . .  ..:. . . .  (iiij ,.$at re1ai.q toc *e pur&+: & ~ i a s k  of personal dipiy with 
. .  . iky suppiier or'the fumishing of services to any Seller and. involves payinents in 

. 2003 or commitments for such purchase or lease during the twelve (12) month 
'.period fo.lIawing sQch.period, other than short-term ptiiChase ordeq entered into 

. 
, 

. .  . : ex~& of $SOO,OOO durisg'the.twelve (12) month period ended September 30, . 

.- 

..... :. in the Ordinary C0;uke of Business consistent *kith past practice; . -  
. . . .  . *  . .  . .  

. -1'6- . .  . .  

-~ ~ 
~~ - . .  

_ .  



(iv) pursuant to which Sellers received (or viere entitled.to receive) 
or paid (or were obligated to pay) more than $1,OOO,OOO in the twelve (12) month 
period ended September 30, uw)3; 

. (v)' relating to, and evidences of, indebtedness for borrowed 
mihey, .any mortgage, scicurity agreement, or the deferred purchase price of 
property (whether incurred, assumed, guarantekd or skcured by any' asset. in . 

. .  excess of $1OO,OOO); 

(vi) containing covenants of any of the SeIIers not to competein 
&y line of business or with any other Person in any geographical area; or 

that is material or otherwise significant to the Business 
(doiIectively, but excluding Contracts that are not Assigned Contracts as of the 

(vii) . 

. Closingthe "M@rirrl Conkats"). 

. .  

. .  

. .  
. .  . .  _ .  

- _  - ..* -. .. - ' 
I.. :. . . .  * .  . .  e.. * . 

* .  . -. . - .  . .  

. .  
' . Other. than ' as set fo.rth o i  Schedule;4.11 of. the .Disclos.u& Schedule, 
(i) except as*will&'.cured pursuant to Section 6.9 and Section 7.4 hereof, each of the 
Sellers has..performed:all material obligations required to be performed by it to date under 
each Material Conttadt axid i s  not (wi@ or without the. lapse of we or the giving of 
ilotice, or bath) in tireach or default thereunder: and .(ii) *no Seller nor; to Sel l id  
Knowlkdge, anj! other.partyfo any of .the..Material Contmcts ha$ commenced any action 
against 'my of-&e.p+ties to such Material. Contracts dr.given 'or 'receivid any writtdn 
notice of- any 'matbfiil default or violation tm&r any Material Contract that was not 
?ithdrawn or dismissed, exept on1y"for those defaults that will -be cured in accordance 
with the Sale Order (or that need not be cured.under the.Bankruptcy Code-to permit the 
assumption ahd &si-ent of-the PisSigrid Coritracts]. To Sellers"-knowledge, each of 
'the Material Contracts is, or will be at me Closing, valid, binajng and in full force and 
effeet against aSeUer; except as othehise set forth,on Schedule 4.11 of the Disclosure 
Schedule. Copies. of all khatend .&ntg~c'ts have been previobsly.delivered to or made 

. available bjr Sellers*for inspection by Buyer, and such copies ate, true, complete, and 
Correct. 

' -. 'a:. * (ti)  * afixcept 'as - k t  forth-on. Sctiedulii.li .iif fie :biscloih.:Sctied& :bt 
;+hi&t tci*the*~epaiitiori A+ment 'dr*ae. A p o i i i + q ~ i i w ,  no SeIler hsis assigned . 
. any righk or obligations .under any Materid CoxitraCt tdmy other Person. ' 

"6) 

. . .  

. * . 
. e .  . .  

* .  

4:12. Pe~onal*Promty.: One of the Sellers (subject to the enby of,.gad the 
prbvidion of, the Sale Order): has good title to all of the ovlrzled personal property and 
&sets, miBible or intangible,'that are Aq- Assets free and clear of all Lieus, except 

thaz shall 6. d&ed at or prior to the Closing and (iv).Liens set fodi on Schedule 4.12 
6f the Disdosure' Skhedule; pkuideii,:howevei, that Se€krs make iio rqresen'ttations & . . 

I &&rwtiei in blis Section 4.12 with re$p&t'toReaI Property and hntelleetual Property, 
which are sp&%kallp addkssed'in S&tiona4:13 andSecdon4.14, respectively, or with 
kspect to the&cluded Assets. With &pect to leased personal properties and assets, 

. SelIerS'pohess and ode;ate such property and.assets pursuant toialid l y e s .  

* a .  -. 
_. . . fix: (ij Gens illcllireii in the Ordinary C o k e  of BuSiness.; (iij Per@ttedfi&s;-(ii) Iiens 

, . . .  
I .  . . -  

* 5 '  

0 .. 

. .  

. .  
. .  

. .  . .  . .  - .  
. . ~~ 
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. .  
. .  

i 

. .  - .  ' _  
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4.13. Real Pr0Dert.v.. One of the Sellers is the own& of good and. marketable fee 
title to the Owned Real Property, free i d  clear of all Liens, except for (i) the matters 
Iisted on Schedule 4.13 of the Disclosure Schedule; and (ii) Permitted Liens. The Owned 
Real Property constitutes all of the real property own& by Sellers. Subject to (x) the 

' 

Chapter 11 Cases (including any breaches or defaults relating to the commencement 
thereof, and any payables that would have been paid but for the conpx?ncement thereof), 
and (y) payment of any c u e  costs, and except as set forth-on Schedule 4.13 of the 
Disclosk Schedule: (i) d1 of the Red Estate Lkases are valid, existing, ii.1 full force and 
effect and bindifig upon Sellers @d the orher parties thereto in accordance with their 
terms; and (ii) each of the Sellers is in compliance with a11 material terms and . 
requirements of each such Real Estate Lease, and all undisputed rent and other material 
sums and charges payable by Sellers as tenant thereunder are current; and (iii) the 
.approximate aggregate amount of such rent and other sums and charges so payable are as 
set forth in Schedule 4.13 opposite the.appIicab1e Real Qtate Lease. To Sellers' 

:Khowledge then is no proposed or +ding proceeding to change or redefine the 
applicable legal requirenients pertaining to zoning of any portion of'the Real pr0p;erty 
except &h&h would ;not reG-onabli'be eP;pkctd'to'have, iridi~dudIy or ih the'aggiegate, .. , . a Material Adverse Rf't .on the inipacted premises: To Sellers' Knowledge no 
pioieeding skkirig a rehuctim in ieai estak tixis imposed upn the RA ~ropecty or rise 
&sessed valu.ation*of @e Rea.lhpefiy or ai~y portion thereof have been settled dliring 
tiee.thre'(3) y&ii periodpwding &e dae of 6s Agqement or,qe.clirrently pending. 
Thix-6 is'iici wr;ding or,%o' si~~ers* ~ ~ O V j l i x ~ e ,  pioposa imposition of any s p i ~ a ~  or 
o'tlier assessments' gffecting'the.fieal P r o h y  or.pny portion thered or any penalties or 
i.ii<et&t due wrh &pat to real @tak Ta~ies i s s e S d  against allor any poxtioh of the 

. R ~ I  Pmp+ty $at & pajadie'bj; SeI1ek or w0Ui.d nmlt in a Lien against t.he.Ftd 
Propity. None'of the Sellers ha's keived written notice of; @d to Sellled Knowledge, 
there is not .hy pending, 'thpxitkned or 6qriEmpkit+i action to change the zoningstatus'of 
me deal Property or eminent @main p r W n g S  which would re&dnably be expected to ' 

. $aie, iria;Vidudly &id in .the,aggregate, . a .. Material . kdvebe Effyt on the use'or .bper;itidn 
of any poition of &e ~ e a l  ~wfirty. . . . 

. 

.. :. . . * "  4.14: .Intklll&tual Propertv: Schedule l.l&l of the Disclosure $ch*ule'scp 

.' one:of ihe3ellers O h s ,  individually 'orwjth anbth& Seller; all hght, title and inkrest in  
hd.6; the Regis@red htelfectual property listedin Schedule-I.lk~, free and clear of all 
Liens, except for (i) Permjtted f i ~ w  and (ii) Uens that shall wreleasd at or prior to the 
Closing. Except as. set forth in Schedule 4.14al-2 of the Disclosure Schedule; and except 
as would.not hate, individuaiiy or in the aggregate, a Werial Adverse Effect, to Sellem' * 

&oWle&e, Sellers' own -or.&&ntly have a iight.to use .all of the InkIl&d Pioperty 
*.fhdt-is :necgsary for.kifoping under 'the Assigned wntracts ind:otherwisk conducting 

* . : '*:! .I... . ibh; i& indi$ted *+e+in, ai1:Of the.m&n'ai ReGsiered ktenectud hoMy that'is . .  
. .  *. . . 

: . :. &&ed by Sellers. k e p t  as set foph pn Schedde 4.lMd-1 of DisclokdSchedufe;' . . . 

. 

. .  . *  * 

* .  
. .  . .  

.. . , . .  . .  theBusiness'in'tlie ordinar+course.' . " * ' . . a  - .  
. .  .. . * .  - .  . I .. . -  * - . .  . .. * .  . .  

* ' @) ' Except set fo& on Schedde 4.14&) of the Disclosure Schedulq, 'md 
exapt aS Would not have, individually or irr the aggregde, a 'Wt&ial Advkxse E&" to 
,SeIle&! Knowledge; the 'conduct of the Business as cmkntly conducted, whether. by 

. -. 
. .  



Sellers or by Buyer after giving effect to the transaction contemplated hereby, does hot' 
conflict with or infringe upon any Intellectual Property right of any third party. 

(c) Except as set forth on Schedule 4.14(c) of the Disclosure Schedule, to 
Sellers' Knowledge no third party is infringing on the Intellectual Property owned by any 
Seller. 

(d) Notwithstanding Section l.I(kHv), all Cl&m of Sellers. relating to the 
.litigation disclosed. on Schedule 4.6 relating to Intellectual Property owned .by Sellers 
constitute Acquired Assets. 

4.15. Permits. Schedule l . l lm) of the Disclosure Schedule sets forth a complete 
and correct list of all materid Permits and all pending applications therefor obtained by 
any SelIer .in connection with the Business. As of the date of this Agreement, except as 
Would .not reasonably be expected to have a Material Adverse Effect, each s.wh Femit is 
.'valid and in full. farce and effect, and is not subject to any pending or,'to Sellers' 
Knai;uledgk,-threatened 'administrative .or judicial p@c&ding to revoke, cahcel, supend 

~ . W d e c I a r ~ .  such Petmit invalid. in: any respect. E8cept as 'would *not reasonably be 
-eXpected to have aMaterial Adverse Effect,.the Permits are sufficient and adequate in all 
fnaterial.respects td perhit the continued lawful conduct of the Business in the manner 
now cbnducted. . . . ... . .  . . .  
I . .  

4.16. Environmental Matters. Except as set forth on Schedule4.16 of the 

(a3 * Sellers. are in compiiank with applicable ,EnvironmentaI Laws, except 
where such non-compliance would not reasonably be expected to have a Material 
'Adverse Effect. 

.. '-. (b) Sin& January 1,2003, Sellers hydve received no written complaint, Order, 
diktive, Ciiim, citation or noti& of violation from any Go+emment or any other Perso~l 

'II~scIosuk Schedule: . I 

. .  . .  

' with respect to any 'release, spiU,.leak, discharge or. e&ssion of any Hazardous Materials 
..: ' .  . : t .  . fo .the air, surface water, .groundw&er or:soiihf the R4. Prope$ty,.exc&pt where..such . 

. I .  

. * . , &&r would not ieasonably be exEjedted to haie. a Matbnal Adtrer$e 

. .  . . (0) 
have ,ti Material Adverse Effect, there have not be& and 8 ~ p :  no matefial .events, 
conditio& cfr~umstancei, incidents, actions or omissiohs relating to or in any way 

- -  . ' * affecting axiy of.the. Sellers, the Bu$iess,ihe Acquired-Assets, the Owned Real Propertjc, 
:. tlie. La~ed:~t~. property, or formerly owned or leased  ea^ Property that violate; any 

-.I. . Environmental Law, or that have given-rise to any Liabifity under zuiy Eniri"entaI 
.. Law (including, without limitation,. any Hazardous Materials'wbich .have been rel&ed, 
.. . . ' disposed of, .emifted, treated,. stored; geneqted, placed; d@sited, dischhged, or sgilled 

at,'upn or'under any facility,ever.owned, operated or leased by any of the'sellers, or#any 
flazardous Material), or otheiwise form the basis 

of any daipl, action, demand, suit; proc;Reding, hearing, stud$ or investigaribn 6) under 
ahy*E+4ronmen&l Law or (ii) bas&+ on. or related to the manufactm-6, processi,pg, 

*. . :. 
. .. . -  
* . I  

. -  . -  
a .  

* *  . . .. . 
., 

. 4  . I  . * . .  . 
- . *  * . '  * I  

. I 
.To Selkrs"Ihowl&ge, i d  ex&pt.as.whete'not -&onably expected 6 

1 . I 

I .  

'** I 

' . .  

* facility'to which Sellers have'sent 
. . 

' 

* .  . .  . .  
. .  * .  9 .  . .  . .  
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distribution, use, h t k e n t ,  storage (including without limitation underground storage 
tanks), disposal, transport or handling, or the emission, discharge, release or threatened 
release of any Hazardous Material or resulting from exposure to workplace hazards. - .  

(d) The representation and warranties contained in this Section 4.16 are the 
only representations and waridnties made by Sellers with respect to matters arising under 
Environmental Laws or relating to Hazardous Materials. 

. .  
4.17. Employee Benefits 

I 

(a). Set forth on Schedule 4.17 of the Disclosure ScheduIe is a list of all 
Employee Benefit Plans which Sellers maintain or to which Sellers contribute. 
. .  

(b) None of the Sellers or any ERBA AffXate contributes or has ever 
;6dritriiuted to;'has or has ever had any obligation to contribute to, or .has 'any liability 
(including withdixiwal~ liabfity k defined in Section 4201 of EWA) under or with 

. .  (c;) NO -:EniplOyee. Benifit' $%in, provides and .none of the Sellers provide 
binefits, includiilg without limitation, death or medical benefits (whether or not insured), 
with respect to' current .or. fonner..employees; directors. or consultzits (or qy 'of  their 

. . s.pOuses or dependents) of the Sellers beyond their retirement or other termination.of 
emplo$nenl or sewice other thari: (i): covefage mandated by law or (ii) d&th or 

. retirement benefit,s under an' "employee .pension behefit plan" (as. such term-is defined' 
under ERISA §3(2)) &at is qualified under Code 5401(a). 

' 

. : .  . 
*.... . .  / 

.. . 
. . ' . . respect to any;Multiemployer Plan. 

. .  . .  ' .  

.. 

% . -  . .  

. . 

. .  

. .  . . .. 
* * .  

I .  . _. ., . .  

. - .  
' .  

4:18. Labor Matters. Excepl as set forth on Schedule 4.18. or such as wouldnot 
' reikonably be expected to have a.Mabnal Adverse Effect, (i) theie are no material 

controversies, snits, chug& of unlawful harassment or discriminafion, or complaints or 
' Qlegations. of unlawful haralssment' or discrimination pending or, to the knowldge of 
Sellers, threatened with respect to the Business; (ii) no Seller is a Ejarty to any collective 
'bargiiiiirg agrement or other labor union contract applicable to persons employed'by 

-* ihy Sellee (iii) none of'the employees of any of the Selleh is represented by ariy labor 
. . o r m t i o n  and no Seller hasknowledge of any cuIT&fit mon organizing aceiirities now 

- bi. SKthin'the pasi three (3) y m  'amcingjhe b p ~ o m  Of aiy qf'Ihe'Sell&s'; fiv) t6.the 
knowledge of tIie'SeIlers, no union'c~aims to w-nt any of the employw of any of the 
.Seuers; (r) ttiere"'k no material'unfiiir'.lador pactice ~dmp~airits, grievam, Or. 
'&bibtion p-ngs pkdhg, or tb the hodedge ofsellers, thrkatened; arid*(vi) there 

. is. no SW, slowdown, work stoppage of llkkout Ending, or,. to the KnoMdge of 
Sellers, heat thekof, by or with .&ped to ariy 'employees of the Business. Sellers have 
. preViou~~y defiverei~ to Biiyer &'of the & i  herid a list of the name, title;.locatiofi, base 
salary,  variable cox@pensation an& ptention- h n w  of each employee and secondees who 
is or will be empIo$ed p&.i&ily in dr.kithmpect to theBusine;ss **of a W n t  &te'(the 
'%liii# gmphyee;), other'tiqn ahy such employees or.swndees in k@ct of whom a 
notice of iekiinination of emplowent has'&* giv& or wiIl .bk given by Sellexk: . .  

, 



. 4.19. Assets. The Acquired Assets, togtither with (a) the Excluded h s @  and 
(b) the assets expressly retain+.or expressly acquired pursuant to the CWA Transition 

. Semi& Agreement or the PIC Transition Services' Agreement, constitute all of the assets 
used in the conduct of the Business as conducted on the date hereoF. 

. . . .  - . .  1 

4.20. Customers and Suppliers. 'Schedule 4-20 of the Disclosure Schedule lists 
tlie seventy-five (75) largest customers of the hosting business and the seventy-five (75) 

. calendar months ended September 30,2003) of the Business ("Mujor Customdrs"), and 
the' revenue denved.from or payments. made to. each such customer in such 12-month 
period. As of the date hereof, except as set forth on Schedule 4.20 of the fiisclosurk 
Schedule, (i) no Seller is engaged in a material written dispute, or, to Sellers' Knowledge, 
a material verbal dispute, with any of the Majoy Customers, and (ii) since September 30, 

.- '2003, no Major Customer has proposed to SeIlers in writing or, to Sellers' Knoyrledge, 
verbally, any matend modification or change in the business relationship with any Sever. 

. . .  . .  .. .largest customers of the network business. (measured by dollar volume for the twelve (12) 

,:.* 

, 

. I  
** . .  . . . .  . * .  -. ARTICLES . .  . . .  . . ~ ~ ~ E ~ ~ T ~ o N ~ . ~  W A ~ ~ R ~ ~ N T I E ~  OF BUYER 

- .  * .  . .  

. *  . .  * .  . * *  . .  . -  . 
. *  

Buy& herby req&ents tind *&& to. Sellers as.follows, except in all Cases as. 

Corporate'Oryanization. Buyer is a' Wrporation'duly incorporateh, validly 
kxipting arid in. good .stahding .&der the &8ws .of the jutisdiction. of its incofpmtion. 
Buy&' is licetisa& regisbred, qkWkxl or. adinitted .to do business in each jurisdictiod -in 
i$hicli.the owriephip, use.or 1eaiiing.of my of Buyer's assets or properties or the conduct 
ix nattm of its businas makes: such licensin&.qualification, or admission necessary, 
e2cept.a woulda'not reasonabIy be eSrpected to have a material.adverse effect on Buyex% 
ability .to complete. the &insactions contemplated hereby. Buyer has all requisit9 
corporate power and authority'to own its properties andissets and to conduct its busiriess 

. .  .. : . disclo& in the Disclosure Schedule. . . . . . .  . . . . .  . .  . .  
. '5.1.' 

. .  . .  
. . . .  

, 
' 

. . .  '. I . .  
. abnowconducted; . 

. .  - . a  .. * . . , . . 5.2. Authorization and Validity: Buyer.has all q g s i t e  i;orpOra@ power aad . ................ -. . * . . .  2ihIidrity fo enter into this Agreembrit andthe other agreements contemplated hereby.hd 
,' :,. ...... .: . . . . . .  #kury out,.& obIigations.hereun&r and theretinder, b d  to consammate the tnhsactioxfs * .  .. 

.... co&mfildted hereby &id thekby; The execution ahd  live^ of this Agreement ahd tk 

.-:: : othk agreements' conteniplated hereby and. the per€ormance of Buyer's obligatioq 
hereunder and aeJxiunder have been duly authorized by all necessary corporak' &on by 

. fie board of directorb of Buyeri and bo other:corpo*+e proceedings 'e the pqtt-of Buyer 
are n+-essfuy @'authorize"sh e%ecution,.delivery arid perfoqnance. This Agree&& 
. h w h  ddy execbd bY'Buyer;'as~&ing dqe ekai fon by SeJlers, @d con.&itutes its 

# *  

. 
. I  

i 
e.. . I .  . . * . I 

. .  ' *  a i d  md . . . .  ~ a d i n ~ ~ ~ g ~ o n ' e t i f o ~ ~ ~ ~ ' a g a i n s t  it in'acw&t-e with its teqns:' . . . . . .  I -  . .  . *. . '  . ' . .  
. .  . .  _ I  :-" . ' : 53. Bo Conflict 'or Violation: f i e  exW;utio& deJhG'.and *@&hanc6 by 

-- Bdyerof4his A@txmentmd.the other a-menb coutemplated hekby ahd the-o@eratbn 
of the Bbsiness by Buyer as"it is~imistituted'*as of the'Closing Date do not tind.wilI not 
viol& or conflict with zky provision of the Organizational Docurhents of Buyer and Q 

* .  . 

, 



. .  
not aid will not violate any provision of Law, or any Order applicable to Buyer, nor $11 
they result in a breach of or constitute (with due notice or lapse of time or both) a defauft 
underany material Conkct to wGch Buyer is a party or by which it is bound or to which 
any of its'properties or assets i s  subject. 

5.4. Consents. Approvals and Notifications. The execution, delivery ahd 
firfomihce of this Agreement and the ather agreements contemplated hereby and the 
opeixtibn of the Business by Buyeras it is constituted as of the Closing Date by Buyer do 
not r e q u i ~  the Consent of, or filing with or notification of, iiny Govefnment or any other 
person except: (a) as required under any Antitrust Law; (b) for entry of the Sale Order by 
the Bankruptcy Court; or (c) for such Consents and filings, the failure to obtain or make 
would not be xixsonably be expected to have a material adverse effect on the ability df 
Buyer to consummate the transactions contemplated hereby. 

. .: . . 5 . 5  Av6ilabili~~of Puiids. Buyer has; and on the Ciqing,Date *ill have,. 
sufficient .funds available to finance and consutrimate the traxisactioris contemplated by 

.' . . .5.6.' -Adequate AksOnmces Req'arding Assigned Contracts. . To Buyer's.best. 
. kiiowledge and belief, Buyer is and,will be capable of satisf$ng the conditions con*ned 
in sections 365(b)(l)(Q and 365(f).of'ths Bankruptcy Code with respect.to the Assigned 
.Contracts. 

Licenses; Pehdts:etc; Buyer has, or dl1 have asof the Closing Date,.'ali 
hmes, pefmjts, franChises * tind authority, whether fam a Government or otherwise, 
including Regdatory Appmvals, .and. has provided any requisite notice -to customs 
riec&&uy.to ,purchase the Acquiied Assets and.to aSsiune the Assumed Jiabilities; to 
.perforin &e Management Agreement and to opeiate.the.Business as it is constituted as of 

Federal Communications Commission and other Federal. GoveAent 

. ' * 

. .  .&'is P;gjc-minL .. ' . ' . .  . * .  

,- * . - . .  .. - . . .  . . .  

. .  . .  . .  
I .. . * 

I -  

. .  . . . . .  . . . .  . .  a .  

.-. - . 5.7.. 
. .  

* .  . .  .ihe..cfiosixig-Date: a . .  

5.8. . .  . . A~~mvals .  . 
.* . .  * 

. .. . .:' .,; *.: J. . .  . 
. 

. * . ,. Ndther Bujii, or dy of its sharek&i& or &attolling @r$ohs, is (i) a f6reign 
Aer, driwis a f~reign*.oimier~ b'iantrplld bji tt 'foreign.*, .or is affilii~ with a 
. &x%5pcairier; as such k d e h e d  in Sec$ons.ZIA a1hd310.of~theCbm"Inications k t  of 
' 1934 and kgulatiohs prmnuIg.ated~th&eunder bytheBX (incl.uding, without limitaticm, ~ 

4'7 CFR 63.09(d)-(e)), or (ii)could be &ted as a foreign peison under Section 721 of 
Title w[ of the Defhse Production Act of I950 @x.xon-mOxio) and qgulations 
promulgated thereunder by the W.S. -Department of the Txeasury (including, withotit 
iimit&on, 31CFR 8OO.€OX~et*q.  (C.l?CUS)). Buyer and ifq cbnhlling m n s  &'in$ 
citizem of he Ufiited States, and Buyer:after.due inquij. and cons.dtation with 

k u r y ,  the U.S.'Departm&t of Justice, theUS. Departmixit of Defense, -theU.S. . 

Bpartnient of Honkland Security, or any other federal agency with juksdidion, could 
'seek to deny, delay or condition apprbval of the trairsfex as contemplated by @s 
Agreement. As of thedate the Buyer files it&licensure application wit5 the FCC, no . 

. .. *: 

. .  .... . : : . . -. . 2. 
.a ** . . . :: I. 

. . 
* 0 ,  . : * 

* .  . .  -.. 5 .  . .  
: - . 
. .. .. iippiopriafe coimsel, is unaware of any'mon why the FCC, the U.S..Department &the 

. .  

.. 

:: . .  
.. . 

. . .  

. .  
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foreign person or entity siridy or in concert with other foreign persons or'entities will . 
hold a 10% equity or other ownership interest in Buyer. 

I ARTICLE 6 
COVENANTS OF SELLERS 

Selled hereby covenant .to Buyer as follows: 

. 6.1. Actions Before Closing. Selleisshall use commercially reasonable effdits 
to perform and satisfy ail conditions to Buyer's obligations to consummate the 
transactions contemplated by this Agreement that are to be: performed or satisfied. by 
Sellers under this Agreement. 

. 6.2. Conduct of Business Before the Closini Date. Without the prior written 

between .the date hereof and the Closing'Date, Sellek shall not, except as required or 

. .  ' b y  matexiai cbnge .in the AcqW Assets; Mat.eridCbntkact' or Iezise for a Cogtiniiing 
'DC, or enkr into any material transaction other than an Altemativt ?"action, ih each 
case other than in &e Ofdinary Coube of Business. Without limitation ofthe foregoing, 

Closing, Sellers shall conduct the Business in substantially h e  same manner as condicted 
bri-the a te  of this Agreement,' taking into account busines .exigencies adsing 8s :a result 

. of Sellen.' financid condition wd status as a filer u . n b  Chapter' 11 of'the Banlduptcy . 

-63 Sale .Order. As promptly as practicable folIowing the execution of this 
Xj&+iiehi, ai&in My event within two.(2) Business Days, Sellers shall file with the 
Bankfuptcy Coyit motion or motions seeking entry by the Bankruptcy' Court on a 

. &soMbly expedited basis of' 'h:Ord& su~si.tiall.y in the form of Exhibit P atf.ackd 
hereto (the "Sale Order"). *In 'the event the *Sde Order shhl be appealed, Sellers iind 
Buyer shall use their r&peCtive COnimerciaUy reasonable efforts to defend such apped. 

. .  . . .  - . . ionsent of Buyer or the authorization of tlie Bankruptcy Court, after notice and a h h n g ,  

:dxp&sly: peEmitted pursua$ to the &xm. h-f or of any Ancillary Agreement,. make 

except .as may be required. by the 'Banhiptcy Court, .from the date heredf untii the 

.. . .  . ' 

1 . -  

. .  
. -  

t 

. .  . . . .  - '  

I 
. .  

.. . 
' . 'Code, and in accordance &th the principles set forth onSchedule . .  6.2 attached hehto. 

. .  . .  

. 
. .  

i 
: I z .  *. . 

:. . - . .  . .  . .  . . . 

: .  

. *  . . .. . . .  
2 .  . I  . - . . . -  . . .  . -  

. *  .e- 

' .  . . . t .  - , . . . * .  . '  * .'6.4; cb&ents .and AbDi6vas.. &lie@ ,sh& use commeayially ~ & k '  
, . &&&Id &f& M : * d s * q  m&ia &&Tits; wdv&, ~ u & , ~ & i o ~ . g i i d : + ~ ~ g  bf . : * - .  

' 

* dl %ovi=irithefits, 'aiid bf OW Peisons, :i-e&red to be -obt&ned' by Sell- 'in 
miinktion with.the exedotian, &livej'and+erformancc liy them of this Agre&nent, . 
including for the &oidan&*of.doubtthose tiecessarj forth? satisfaction of theanditim 

. *  . . ' - e  :: ,: ; .6.5. ' Access to 'hpertii and-Recofds: hnfidentialiQ.:.. Sellers shall'affotd to 
: . . 33uyer, and to the a&untants, CwWI and ~pteseritatives of Buyer, reasdhable acws 

- . .  . .'. * '..dMig norinal business. houis.. throughoat the peri'od'pior to. the &sing D'irte- (or tlie 
* .  . .  .... . .earliei.te"ination.of this Agreement pursumtto Article 13)' to dl books and recbrds'of 

. Sellek idating .tb the Business (to the extent permitted under Law): Upon .kasoniible 
pdor no&&, Selleri shall also 'affod Buyer .reasona6le access, during normal. business 

' . liours, $6 the management of the Business,-to the Business, all opqrations of the Business 

. .  
. .  

. 6 .  -. $et f o h i n  Seetion 12.3k). . . . ... . .  
- -  * .. . . .  / .  

. .  
. e .  
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. . .  . . i 

. .  ... 
and to h Acqu'ired Assets.throughout the priod prior to'the Closing Date. . Selim shall 
permit Buyer reasonable access, accompanied by management of the Business, to the 
customers and suppliers of the Business throughout the remaining .period prior to the 
Closing Date. The rights of access contained in this Section 6.5 are granted subject io, 
and on, the fol1owing terms and conditionsi (A) any such investigation shall not include 
i>hysical testing or samplings, and shall be exercised in such a manner as not to interfere 

-. . . unreasonably with the operation of the Business; (B) during the period from the date 
h b f  to the Closing Date, all information provided to Buyer or its agents or '  

. 

. .  

.. 

. .  

1.  

. .rep&.entatives by or on behalf of Sellers or their agents or representatives (whether 
.pursuant to this Section 6.5 or otherwise) shall be govemed by and subject to the 
Confidentiality Agreemerit, dated as of March 4; 2003, by and among Buyer (or one of its 
affiliates); Cable and Wireless plc, CWUSA. and CWIS (the "Corrf'uleenfiaZity 
Agreement"); and (C) such rights of access shall not affect or modify the conditions set 
forth in S e k t i o n u  in any way. 

. Bssuh6, or reject iriy &signed Coriti-acts'~ piusuant to the Chapter 11 Cases witfibut &he 

. 

. .  
. , 6.6.. AssuinDtion and Reiectioi.1 of Assigned Contracts. Sellen shall no! ' . * 

. .  . .  
.$nor . . .  . .  writtin-coristnt or direction of Buyer. . .  . .  

.. . '  ." - 
... 

* .  . .  

. .. 

'. - Mat6rial Contracts: Ekcept as contemplated by the Separation Agrmedt 
.~Sf:Sectidn 14.1, 'no !Mer shall bsign any rights or bbligations 'under any Materid 
%Idiitrac,ts to a y  other Person. 

T-sition Se.rtices A*peeBent..' Oxi or prior to the Closing Sellers shall 
eX&ute' and deliver the Plc Wsition'Sentices Agreement ahd the CWA Tdnsition 

Cure of Defiiults. Seller shall, okor prior to the CIosing,'cure any and all 

he .required' to be curd .under. the Bankmptcy Code, so that such Contracts may be . 
psumed by Sellers and assigned to Buyer or its permitted Assignee in accordance with 
.me provisions of ser;tion 365 of. the Banlauptcy Qde; provided,. however. that :Sellers . 
shali nat be fe@r&l to cure any defaults for which Buyer is obligated to pay undet.the 
tem;df.$ekion 7.4 fie'iedf, and:th& notm pay up nq&t of the SeUM as r e q ~ d  .. 
undkr Setidn 7.4; Sellefs shall dlow'Buyer'tb pa&Ap&.in dl ht&iaI  &g&iatioiu 
with any third b d - e g a d i n g  the -Wodnt&at Sellers 'm;nst.pay in order to cue atiy 
default that Sekler is kquired.to cuk " q t  to this S6ctionB.9. Sellers shd:deliver.fa - ' ' 

Buy'er, ,on or b'kfore the date of the Biddifig Procedum hearing, a schedule setting forth 
cosfs, 'to @e tkst.of Sellers' Knowledge, as 'ofmch date by Contract (other than 

those Contracts listed on Sbhedub 7-76]). a . 

- *  '6.10. &&hex Assurhw. Upon the &pet and at the sole expaise of Buyer at 
dy time after the Clo<ig Ut&, Sellem &dl exwufe and delives stich documents'.ik 
*Buyer orits' cou$sehay %ias5diy questtox&ec~ate the ptrposes of this A&emt.  
Bujer and'Sellei& sIiaU w&k tosether i n f g d  f&th-to de&&&. $e bppropriae metlid 
6f transfer for the'as'setk of flxodus F&rd Systems, hc. add the Califoda fk-omed 
&P@* 

.6.7. 

. 6.8. 

.. Setirim Agreemeht. . .  

defaults uridertthe Xssigned Contracts hat  B.*r has requested that Sever cure and.that ' 

. .  . .  . .  
.6.9. 

* . .  

* 

. .  

I . .  . .  : .. : . .  . . -  8 ,  . .  

. 
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. 6.11. Transition Contracts and Serviceh. Prior to the date of the Auction, Buyer 
shall deliyer to Sellers a schedule setting forth a list of Contracts and Permits *at Buyer 
will need on a transitional basis prior to the.rejection thereof by Sellers in the Chapter 11 
Cases. Sellers shall use their reasonable efforts to maintain such Contracts and Permits 
'for the temporary benefit of Buyer during a period ending no later than the later of (i) the 
hte which is five (5) months after the Closing Date and (ii) June 30,2004. Buyer shall 

. bear the out-of-pdcket cos& of maintainiG such mntr*dcts in existence from the Closirig 
Date 'through the end of that period, including making funds available to Sellers in 
*advance of any payments that may.& due to &e contmcting'party under such contiacts, 
and including all incremental out-of-pocket employee-rela'ted costs in accordance with 
the CWA Transition Services Agreement. In furtherance of the foregoing, as soon as is 

. reasonably practicable after the execution of this Agreement, Buyer and Sellers \krill 
. . negotiate in good faith the t e m  the CWA Transition Services Agreement pursuant to 

e .  . which Selleis"wil1 provide any addition'al services to Buyer (at Buyer's expense).and 
: . * : Buyer will provide additional servicq to Sellers (at sellers' expense) during the period , 

. from and &er the Closifig Date and. prior to the termination .of the Chapter 11 Cases, 
' i'ncludirig withdut' limithtion, the Se&&s sd fojlth iuExhibit C atkiied Bereto. 

'6.12. No ShaD Provisions. Iriimediately upon the execution aftd delivery bf this 
* Agemerit, Sellers will &ase and cause their *office?, directors, advisors, agents ahd 
iep&entatives.'to .'c& &y and"al1 existing activities, discu.ssions or negotiations 'Mih 

e My $artit& with 'r&pe&. to the sale of .the'Business. Sellers shall riot, nor shali.t&y 
:~rmi tany  of theit officeis, directors, advi&rs, agents or representative p.(i):.during the 
period beginning' 06 a e  .date ,hemif' and enditlg with the completion'.of the. Audidn, 

: solicit or.initia'te,any disdussions with any Person'relating to any Ac&isition Proposal or 
ehkr into any binding or non-bin&hg-a$ekment or letter of intent with-mpekt to aii 
Acquisition Pro$osd, or (ii) d h i g  the period beginning binthe date'herkf and ending on 
,&e . .  date . . .  of the filing of the chapter '11 proceedings, p'aaicipate in any *c&cussions or 
negotiations 'regaiding .&y .Aquisition Propsal; provided, however,' thd the foregoing 
shall.riot prohibit SeIlers or") of its ortheirdfficeis, 'directork, agents, reprixentatives-or 
.advisors from taking any action that their boards of.directors reasonably concludes i s  

. .... ' Kh~ar j . .o i .  appropriatk in the expcise . ... . k the@ fiduciary duties,q.&cors.. Sellen shall 

* * . - . :: . -';disclosing such bidder's rime) or penhit any pptential bidder o*er than -Buyer to haoe * . 
cuStomers of h.Biisir;kSs: ;"AcjlUis&ii& PropokaZ'".means a p&$sal' to 

. . en& into ii transa@on inyolving' a sde of or $ubs@tialy .. . all'of the Bn@i~esS or'&e 
'Acquired Assed 

Closing Date, Sellers $11, use their ieasdn@\e effo@: to  de Buyer og a timely basis 
' irC;ith' such info&ation, 'incluclin~ iists'of assets, fiabilitiks, accounting iecorriS'tbid 

&ailed ppkrationd data wlating to the Bwinkss .as Buyer &y basonably requ& in ' ' . 
mnnection with its planning for the post-ciosing operation oithe Business. 

* . .6.14. Payments and -proceeds. If, at any time on or after Closing, any S&ei 
d i v b  any'asset or any prioeeed in respiit df hy ~iquired Asset, Wbethet or. not in 
payment of any sum 'due to Buyer,.or otherkise c;omeS into possession. of aky AoqLired 

. . 
. .  . .  

. 

..' 
. 

. .  
I 

.. . . ,  
. .. . 

6 : . . .  * 

' 

. *. 
. a .  . .  

, .  
I 

. .  
. . 

' . .  
I .  

. .  ) .. * * *  k&fj'Buyer h the event that &ey 'ent$-ind..ntigo.ti&pns .kith any-bf&r (Mt4o6t . . . 
e., 

. .  * *- a w s  .to 
I .  

.. 
* .  . *  :. * 6.13. Informtition. Reauests.. From ,and 'aftet h e  &te hereof and ending on the a 

. .  . 
. 
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i 

'Asset or pioduct or prodeed therajf, such 'Seller shall turn Over such asset or ptoceed to 
Buyer and pending such turn over, the Seller shall hold such asset or proceed in trust for 
Buyer's benefit. 

_ .  . 

ARTICLE 7 
COVENANTS OF BUYER 

Bby15t heeby covenants to Sellers as 'follows: 

. ' -  7.1. Actions Before Closing. Buyer shall use all commercially rdonable 
' efforts to perform and satisfy all conditions to Sellers' obligations to consuimate the ' 

transactions contemplated by this Agreement that are to be performed or. satisfied by 
Buyer under this Agreement. I 

. .  . .  

f 

. .  
. .  .- . 7.2. Con'sents. Approvals and Notifications. Buyer shall use all comfnercially 

"rdmiable efforts to dbtain all consents arid approvals of al l  Governments, and all  other. 
PerSons, required.-td.be obtained,.by .Buyer'and provide notifications to 'all Petsons . 

' required to tie notified. by Buy&- to. effect .the .transaction$ 'contemplated by this. 
Ag-rekment, including for the avoidk-e of doubt tho.= necessary for the satisfaction af, . 
the cohdition set forth in Section .12.3(& Buyer shall promptly take all actions as are 

'Sale Order, including furnishing affidavitsl 'financial-infoxination or-other do'cuments or 
. infomation for filing with the Bankruptcy Court ahd making Buyer's.employees fiiid 

73. Adeq'uate Ass'urances. Regarding: Assigned Contracts. With ..respect to 
StlCh.ks~gned Con&t,.to the extent riquested.byfhe Bankruptcy Court; SelIers or the 
'counterparty to sQch Contract; Buyer shall provide the Bankruptcy Court, Sellers or such. 
$aunktpar;ty, as the c k e  may be, adequate assurance. of the future performance of such 
Assigned Corihct by Buyer. 

- 1 . .  . : . . - e  . . .. 
* * .  

. . .  

. .  

' .  

1 
I 

. . reasohably quest$ by Sellers to assist in obtaining the Bankruptcy Court's entry of the 
. .  

. ,kpksentatives available to testifi %fore thehhkruptcy ,bh . 
. .  

. .  
. .  , 

7.4. . Buver's Cure Costs Oblination: At the'closing, Buyer shall pay to Sellers, 
.. . . piwicied SeIlp p;sy dr .haw piid a..like ainounk-cuk'' h t s .  cbrres&ding to.the 

. 5 .  . .  ... * . . . .  . - . AssiDed ConthictS &-,.a m-axixriiun 5gpgatk'iimoutlt;':iirhen taken tbgethe'r.with Buj&'s" 
.. . ~ctibl~pajidciitli in Apect b€ -their bbligations: for;?'m&&tion Taxes nndq Skcti~rn . . .  

. f :3Cd), of up to $$OOO,OU& based oq. tI@cure woun@ as they may be f i n a I l y - h d n e d  
' by $e Bankrtlptcy dourt in' .the.Sale Order or OKs applicable Order; but tidy to the 
ixtent sudi cure.ci)sts are required to be paid tb cause' such assignment of hsi@ied 
Ctsntnicts. Buyer's payhent of cure g s t s  herewider shall be'ahplied ratably .to the . 
Assigned Contrack.to which they rii1t-k.' 

. ,.. . * '  .. 
e .  - 

* .  
: 

. 
a . . 

. . 

* .  . .  
- : 

. .  
.* . . . 

' . 7.5. Avdlability 'of .Busihess'. Rtmrds,. .After the Closing Date,. Buyer shall 
. '&&icle to S e l l k  'and Related ' P'ersods (& 'k&&able * notide *and' during n o d  
business hours knd without charge to Sellers) buch access to a€l Businks Records far 
peiipds prior to the Closing iind, shill ,preseWewch Busiriess Records una the latereof (a) 

. .  - six (6) years after the Closing Date or (b) the required retention period for all goverrimeat 
contact infomation, records or dbcuments. Such access shall include access to any 

* .  . 
. -  ' 

. 
. * .  . -  

. .  
. .  e .  

. .  



comptiterized information systems that contain' data regiirding the Acquired Assets. In 
addition, Buyer achowledges that Sellers have the right to retain originals or copies of. 
Busineiis Records €or periods prior to the CIosing. Prior to destroying any Business 
Records for periods prior to.the 'Closing, Buyer shall notify SeIler.thirty (30) days in 

' advance of any such proposed destiuction of its intent to destroy such Business Records, 
, . and-Buyer will permit Seller to relain buch Business.Records; provided, however, that 

. . failure to' provide such notification slid1 hot cdnstitute a basis for any liability or cia& 
.' . ' for damages. With respect .to any, litigation and cI.aims that are 'Excluded Liabilities, 

Buyer shall ren&r all reasonabzble assistance that Seller my request in defending such 
litigation orclMm and shall d e  available to Seller personnel most knowledgeable about 

. 

. 
, . .  

. .  
. -  

. the .matter in question. . 

7.6. Transition Services Agreements. On or prior to the Closing Buyer shall 
.execute and deliver the Plc Transition Seririces Agreement and the CWA Transition ..' 

. .  . . .  .SetvicesAgr&"nt. 
, .: 1 . '  . , -  . . . . .  . . . .  . . *  :.. 

. .  . .  7.7,. . Ameiidment-of Schedules-' . . . . . .  
. .  

. .  . . .  . . . . . . .  . . a  . .  
. .  . . -.. At any time afterlhadate of this&pemtm, Bupt..stiall have.the'right to 
ihknd .'or modify 'any schedtlle. delivered. under Section 1.1. .Schdule .1.2(0) oi Schedule 
1.2&*(exceptn with' rtspect to my' of the Contract& skt forth on Schedde'7,7(aL which 

' Conti$cts.tnhy.not 6 rkjectkd:and may.not be hichided on Schedule 1.2bIj and except 
. .  $vith.respect to those -Cqntrad.ts set forth 'on ScheduIe 7.71bx which..Cddtracts fxWt be 

: . i e j w d  and may mot lxk@bved f".Schedule P.2cb)); provided that (a) Buyw, t'nay 
. . . .  ' . only add Gontrzicts Yo the Scheilule prior to the date of the Auction, 'and (b) no' Contract 

that shaU have been prei5ously on SchMule. 1.2b) and. terminated by muon of a 
previous rejection'elecfion of SeWr or a.motion'to.rejeet pending Ware the~ourt may 
be remoyd from such Schedule withoutFellers' prioir written consent. At any time prior 

,.to the &te of the'Auction, 'sellex% may e m w e  .any Cointiict set foah' an Schedule 7,7(bl 

Prdinarv Course of Business. Buyer agrees to operate the Business in the 

. 

:. - . 

. . .  

. . .  
. .  

. .  
. .  

, .  . . "  
: frbmswhschkilule. - . . .  

7.8. 
. . .  -. . *. :s . .... * : ..; ... i5rdiniuy 'CoWe'df. Business .dudrig h y  .pi@. after the Closing Datk which 'relate t6 
. -. . . . . . . .  . . .  -.' . 'the rjnkastueiwnt' of .@e Tow.%" Revenuty or &y of the Fog Revenue S f f e e .  

.. . .  
.% . .  ; . . .  * .  : c Without iimit@$ihe. gq&ty'of 't.hk-fokgc%&;Buy~ SM. (i)-operate in:the'Chtihuy a 

, * I  .- . * bum of BusihS'tlu&igthe' M k G m e i i t  b!i&th and: (ii) seek cu$tOme&' a-nts 
, . to -mi&& Hostisg ,mC'NeX R6vbnuek to.t& Conthing IDCs; as contemplated 'by 

* : clause (ii)'of he defiriitiod of Hostink MRC Nth Revmu+ * . * .  

. .  . .  . * I  

. . . .  . . .  ., .. '. 'Mama 
. .  3 B ~ ~ ~ P R ~ ~  . .  

* .. .. e .  

. . .  ... '. -. . . . .  
-. * .  

.. . .  * -  

. .  . . . . . .  
. . .  *. . ' .  a': .... -8.1. ..Bi"ptcy Adiois. Sellerh shall cormneim'.the.Chapkr 11 C W  on:a 

date 'it& "PeMun Date") :aS soon as h o n a b l y  practicable after ex&ution'of.this 
. . A&eement (bit not later tfi&.mo (2) Business"&lajrs aft& the date her&$, @d serile 

. riotice of the execution of *this Agreme~it on htemted parties as quired by the 
. bankruptcy Code md Rtdes. As promptly as practicable following the execution of this 

. .  . .  
- .  . .*. 

. . . . . .  . .  

. .  .. . . . . .  

.. 

. .  . .  
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. .  

' Agrement, and in any event within five (5) Business Days of the Petiti6n Date, S e U h  
shall file with the BanIcruptcy Court a motion or motions seeking entry by the Bankruptcy 
Court of the Bidding Prcicedures Qrder conforming to those set forth in this Article 8 and 

. . the. Sale Order. Sellers 'shall request- reasonably expedited approval of 'the Bidding 
Procedures and.Sale Order. Sellers shall file all pleadings with the Bankruptcy.Court as 
ate necessary or appropriate to secure entry of such Bidding Piocedm Or& and the 

. Sale. Order, shall serve all parties -entitled to notice of such pleadings under applicable 
provisions of the Bankruptcy Qde and Rules, including all part i i i  to the &signed 
'Contracts and all Govenimental Authorities having or  asserting jurisdiction o v i  Sellers 
or the Acquired Assets and shall diligently pursue the obtaining of such orders. 

. .  
' 

. I .  
(a) Buyer covenants and agrees that it shall cooperate with Sellers in 

: .  connection with fumishing information or documents to Sellers to satisfy the 
r&pirexxients of adequate dssurance of future perfomance under section 365(f)(2)(B) of 

* . .the B'ankruptcy Code. . . .  
. . . .  . .. . . *  

- .  
. .  

. .  . .  .. . *  

, -  

. .. 

. .  , 
. .  

* . a .  . . . .  

. . .  .. . .. ." . . . !;. ..a . , . * .  . I . .  

+ -  . I . *. '. .. . . . .: I : .  e .. 
. 4 . . ,. .* 5 .. 

. .  :. . . .  
. I  

1 .  

. .  

. ' .  
. .  

. .  

. '. . . .. (b) .. JII the.eveht'an a p ~ a l  is taken; ora' stay pending appeal is.MudttyI b m  
'any of the.Orders of the B-hkruptcy Court'in contiection with the saleaf fhe'Acquired' 
Kssiits; 'Sellers shall iinmiiately notify Buyer of'such appeal or stay request &I& .upon 
Buyer's mjuest, shdl provide to Buyer within three Business Days:- SelleWr&eipt . 
themf a copy of th8 ielaM.notic&of.appkal or order of stay.- Sellers. shall also.provi&. 
BLyer w.ie written. notice .of .iny 'motion or application f i ~ e ~ ~  in connectioh with ax19 

Bidding khc4clures. The following bidding procedures (the 'B&g 
Piockxfures") are to be employed With respect t o ~ s  Agreement k d  shall, be reflected in 
the Bidding Proceduies Order. Buyer acknowledges that the Bidding Procedures may be 
suppleniented .by other cu6tomary'prbcedures not inconsistent with the' matters set forth 
; herein and the4.erms of this.Agre&inent. The sale of t h e ~ A c q W ' A s W  ma$be subjeEt 
' to cb&@titiVe bid&rig 6.hly'as set fodh in ms secti6n 8.2 

. (a) One or more ,PeFons. who are financially capable of ~ ~ " l m a h g  a 
: tkirisktion suhndail;); s"Milai tb &e.f.r&sticti6~ 6dfiteidpIated by',this A@eiuent @u& 
. j?iirsah ofpc+s$ns beiris ip fwb coliectiv~y sisi a y Q ~ ~ i A g  B a r " )  wysub;dnit a 
.w&n offer or. 
&dcler'oIf&. id p*h& Wor*su%sWi&y @ of'the X i .  PLsSets'upbn &e !&fix 
and' corrditions as-* sbbstaritially' set forth'. iri thii Agkement or throu@ a i l a ~ e r  or 
rlltei-iiatiiic: swture on @ch different or additional terms as Gpmpriate .and desih%Ie f6r 
such 'traiisadoh stiUc&re: (Which terms and conditions 'shall be no less. favorable to 
SeIlers the tenns and conditions c6ntained herein); (w) such Quaiifying Bidder is 
prep*ed to enter i nbb  IegaUyViding purch&e and sale a-ment or 'similar-ap&nt . 
for die. aujuisitiod*df the Aquird  hs'ets on le& and condidoni n o  le& faio$le td 
Stillers thh terms .and corrditions. contz$ned m this. Agreement (as deterinin& by Sell& 
in their ibsonab1e':buinis ju&gmehc Wng inti Cijnsicleiitio~ '.the. dmhg .of su'ch 
thixiSactiCin-Gd hy delay' caused. &thereby); (x)'Siich 'Qualifying Biddkt'is fhncially 
2apable .of consumating a trans-ktih substantially similar to the tran&timS. 
cantemplated by this Agreement; and Q each such Qualifying. Bidder's offet is 4 . 

appeal frorin &ty Of*Su'kh o&rs. * : . . . .  
. .  . .  . .  

..8.2. 

-of oBm:(ciin*&ti+ely, a n'fi'iitl) s w g  'thah (Y) sucti*quaUMg . 
. .. 

. . .  
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. .  
irrevo-Cable until the closing of the purchase of the Aquired Assets. In addition, each . 
Bid shall contain'such financial and other information that will allow. Sellers to make a _. . . 
rimonable determination as to'the Qualifying Bidder's financial and other capabilities to 
consummate the transactions contemplated by this' Agreement. For clarification, (i) 

.Persons who collectively are referred to herein-as a "Qualifying Bidder" need not be 
Affiliated. Persons and need not act in concert with one another and (ii) Sellers may 
: aggregate separate bids from unaffiliated Persons to create one "Bid" from a' "Qualifying 
.Bidder". . 

. .  All Bids must be submitted to S e l l d  counsel, so as to be received not 
la'ter than five Business Days prior to the date scheduled by the Bankruptcy Court for the 
Sale Hearing (the "Bid Deadline"). If SeIlers do not. w i v e  any Bids by the Bid 
Deadline, counsel for Sellers shall report the same to the Bankruptcy Court and Sellers 
'shall proceed with the transactions contemplated by this Agreement. 

(c) . ltf Sellers w i v e  a Qualifying Bid other than this Agrekment, they s h d  
&Addtthe Aukti611 on &e date that'is not less'than'th&'Busiiibs Days priorto tFie.Sde . 

Only Buyer, Sellers, Cable. and Wireless @c, iepiesentatives of &y 
o&ci.al. Statut&y conimittees appdnted -in the Chapter 1.1 Case+ and any I QualifVing 
Bidders'md the prufessionds for each. of .the foregoing shall be entitled. to attend &d be 
lieaid- atathe Auctidn,. and only BGyer and I such Qualifying Bidders s h a  be entitled .to - 

'tbak&.any subkpent  Bids at the Auclion. 

During the Auction, bidding shaU.begin iqtially with the highest 
Qu'&fjing Bid' and subsequentl'y increase by at least $5,000,000 higher than the. initial 
bid:and then continue.irr minimum increments of at least $2,OOO,OOO higher' than the 
firehous Bid.-SubsQuent Bidssubdved by Buyer shall not reqW'a dewsit. :Bidding at 
&e Auction shall continue Until such Cimk hs the' highest and b t B i d  is determined. 

(b) 

&%5ng,'.at.a time a d  plaiX'r&6ri+ly accepk%le to S&ll&rs. . - .  
. .  . . .  ' . .  

' . (d). 

. -(e) 

. 
. .  

8.3. Overbid Protections. Notwithstanding the provisions in Section 8.2, 
@himt td the Bidding Prowl& Ordek (i.) a Bid will not .be consided by SeUers .& 
cjbalihql .for ?he &&ion unless -.such' Bid h ; S e f l k '  reasonable judgment, afbi 
~ i i s s u l ~ o ~  with Sellers' finahcial and legal:addsorb,*is likely ti, kesult ib blue udehejx 

. (taking.6to acahjnt 'the impat$ of my delay h CIoskg such Bid and:p&ha& piice 
adjustments included therein, among other reIeoant fact6m) of ah amount greater &&'the 
bggkiate of the vdue of ~e suin of: (A) the hrdias6 hice, *& (I31 thk mioiut 'of the 
Break-UpFee; J&& (C) the amount'of the Expense Reim'bmsement; & @) $5,000,000; 
@)a IiigherBid d no) bb considered by SelleB as qualified for the Au'ction if: (x) swh 
kid c o n W  due diligerice cbntingenties of any kind; (y) such Bid does not contain 
gwfdqcd that the @e@& Submitting 'it his:meiv&l debt andlo; equity' fuiiding 
&in&tments suffiukt in  &e aggregate. to finance the pUrChase OP the A ~ W  ASS& 
(jir contains financing conthgenCr,.or (zj does'not p d d e  for a Deposit at least equal to 
the Deposit corite@Iatkd by this Agreement: ABid that lis i n e o n f o m "  with this 
Section 8.3 and'the Bidding procedures Order is'refkned to as a "&.alijjing Bid." This 
Agreement shall also constitute a Qualifying Bid for @I purposes. 

. *  
' 
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. ARTICLE 9' 
. EMPLOYEE~ND BENEFITS M A ~ % R S  
. .  

. .  

. .  
This Article 9 sets for& Buykr's and Sellers' acknowledgements, covenants &d 

Buyer shall offer employment at the same or 
. .  . i. substantially similar positions, effktive as of the Closing Date, to those Eiusiness 

Employees of Buyer's choice; provided that *e offer of employment from Buyer to each 
Business Employee be expressly conditioned upon the Business Employee's agreement to 
sign a release waiving his or her rights to any benefit under any severance plan, policy or 

. arrangement maintain4 by Sellers or their Affiliates, which general release shall be in a 
form satisfactory to sellers. seilek shall not waive the provisions of siction 5,3 of their 

. Termination P r o d d a y  policy,' and accordingly shall .not offer or pay sevefanc+ to 
, afiy.Business Employees offered employment by the Buyer pursuant to and in a t m h c e  

' 'with the.. t e a  of this Section 9;1 who do: not accept such-employmtmt off$&. 
Notwithstanding anything .in the.contrary, Buyer shall'lk. sdiely responsible for any 
liabilities to any Busin&s Employee under any federal, state or local employment laws, 
xiiscrimination law or ohm laws relatihg to employment @sing out .of the mani~er iri 

' ' which Buyer's actionsin selecting empidye& and otherwise'implementifig fhe offets irx 

'undertakings with respect to certain matters related to employees and secondees of the Business. 

9.1. Employment Offers. 

. i . .  
I 

. 

. .  *'  

. .  
I . 

. I  
. .  

. * this Section 9.1. 

9.2. TtansfeiW *EmGoY&. . Those . Businbs Employees wbo are o f f e d .  
. -@mplopent and..acWfitkuch off& .of employinent and Mome ehployees of Buyer: & 

referred to herein b ~ e " ~ ~ ~ ~ ~ e ~ d ' E m p Z o y e ~ " .  Each such offer of employment shalI 
. be at a salary or wage and knefiis level (exciudngany pension or retiiement beQ&i~), 
aiid on other tein-ns'ahd &ildiGons;:fhat. k,' on *e whole, masonably'equivalent to those 
'applicable to each st~ch Transf&d E0hployi-e immkdiately piiQr to &e Clo&g: Without 
duplicitibn 6f the- foeg&hg;' B~yer. ?gees. to provide the Transferre'd Ecbpldpks 'md 

: -  I I .  

i .  
i 

. . . 

. .  . .  . .  . .. 
.- 8 .  . .  

.. . .. 
- .  . 

.. 
. %  

. .  * . . .  .. . .  . -  1 .  .. 

3 .  . .  

their covered.dependents with welfare and severance benefits (except for post-retkmenl 
'ivelfare Mnefits not r e q W  by law) that"? xixsokhle and customary-for a bushes of 
$e 'tw md size of Buyer. Sellers-shall obtain a releas'e of .cl* against BiFr*for 'by 
'einpIoy& or seiq&d& SeQeks'leIidiiak 'and 'to 'wliod -&llers. pay sevwte ,  &hi&. 
ielea khdl bk in alforin satibfacto~ to. Buyer. In the event that Buyq d& "&e an 
dffw of employm*eht 'to &y Business hp loyeb  and subsequently hires sucli Businm 
.EmpIoy& withiniix (6)' months of the 'Closing' D@, Buyer shalipr6mptly r e i m h  
SeUer;s for any sevemce costs, but not "stiy puts" or retention or similar~bonuses, 
'ktually paid by5elIers 8s a res'ult of the termination of such Busin'ess Employee. 

4011k) Pl$ Roflove& Buyer will puke its 4ll(k)/profit sharing, pl& t6 
&%&'after'the Clbsing Date, -the rollsver bf& iohk '  dstributed by Sellers'& &y. 
Tgnsferrkd Employ& fkom 'the Selleii' 401Q plan, including the.accep@ce . . fh .. such 
r;Ollovey df any oubtmGng p l i  lo& . . .  of such I TF;i;rsfeked Ehp€oy&. 

9.4. . WARN ActObhations. Buyer shall promptly after the dah tmkofnotify 
Sellets'of Buy2s'intenfions with r+qekt to its offering of jobs to Seller$ workfow. 

-3% . . .. . . .  

. .  . . ..- . . . .. 0 
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Prior to the Closing Date, Sellers shall be responsible for performing and discharging any 
requirements under the WARN Act or applicable state and local laws and regulations for 
the notification of Sellers' employees, provided that Buyer has complied with the 
covenant set forth in the pieceding sentence. After' the Closing Date, Buyer shall be 
responsible for performing and'discharging aily requirements under the WARN Act and 
under applicable state and local laws and regulatioqs for the notification of its employees 
with respect to the Acquired Assets &d the Businks.' The parties hereto shall provide. 

.. . .  . one another w.ith all ass'is@nce feasonabIy questectby each party t0.ensu-e that the 
parties can comply with their respective notification.requiremerits of the WARN Act, if . 

. .  any. Buyer agrees to indemnify Sellers and their Afliliates and their respective directors, 
. officers, employees, consultants and agents for, and to hold .them hannless fiom and 

' against, any and all Losses arising or resulting, or alleged to arise or result from liabilities 
arising under the WARN Act with respect to any Transferred Employees, provided that 
SeIlers have complied with the covenants set foith in this Section 9.4. 

. .. 
' 

. . .  
9.5. . Buvet Benefit Plans. * To the: extent permitted under Buyerk wdfate 

. .  . * .  beli&t plans, Buyec shall $> &aive pitkxistibg condition rquhements (except with 
.r&pect to anyp-ti-pXistirig condition for which coverage was deni'ed under any w e l f h  
benefit plan of Seilers), evidence of insurability provisions, waiting period requirements 
'br any similar provisions under any'welfm benefit plans maintained by Buyer for 

. .  , ' "ransferred Bmployties a h r  the -closing Date, 'and Gi)' apply towkd my deduMb1e 
.rieq&~er&.and opt-of-pockdt m a x i m h  fimh underits eniployee welfge benefit plan$ 
tiny &wnts .paid. [or .akmelI) by each 'riansfeired 'Employ& uirder Sellers' welfke 

. . '.benefit 'during the ixpplicable p>ari. y& in which 'the Closing Date occu~s. Buyer 
shall @ogi.li& .for puposekof eligibifid ahd.v&tiag under its policiek iuld employ& 

* . kriefit *plirirs the servicci of any k f e n w i  &loyee with seUers.or any of &ii 
.Affiliates prior t6 the ClO&ing Date - a 

t .  , . -. 9:6. Welfare Benefits Claims'; .Clai i i~~ of Transferred Ehnployees and the$. 
* &$le 'beneficiaxiq ' &d depxderits -for' !medical, . dental, prescription, drug, life 

insutance, and/or othei welfare benefits ( W e v i e  Senefifcl') (other'than disability 
'bnefits as described below) that are incurred before the CIosing Dad shall be the sole 

@pl.Oy& a i d  t.h& ell$ble '&nefid&ks .dnd depenenh f6r Welfare B&iefi&.*(&hex~. . ,.. * - -. . 
than' disability' bt%efits]l' &at & 'incur& on of after the! Cldin'g. Dab shdl be .the s& 
kspdnsibility@f Buyer'and Buyer's weifare bkhefit plans. Fbr purposes of the pteceding 
prdvisions of this paragraph, a xriediddental cI& shall & considefed incuned.on the' * I 

date wh& the mediddental s e d &  ige rendered or medical/&ntaI supplies am. 
.. provided; and. not when 'the condition am& 6r. when the c o w  of treatment @gam . 

. Cliiiiitns of ihdividuals receiving. or individNs wha .have f i l d ,  cIainis for. long-tetm 
disibiliQ~benefits under a disability-plWof Sellers a s ~ f  the ClosingD*ak*shaIl be the 
sole responshility of Sgllers and'such p1m. Claims of 'rransferred-Employees and their. 

* . 'eligible beneficiaries and dependents for short:ti& 0f.Iong-textn disability denefits 'that 
. m first made on or @er the Closing fisk shall be the'sole mp&si~lity of Buyer. 

. ' * '  .9;7; COBW Obligations: -No&thstan&g.&ything in,this A b m e n t  to the 
&itmy, Sellemshall retain all liabilities; a d  Buyer shall have.no liability, with respect 

. .  
* . I  

.. . 

. . .  
. .  

. 

. .  

. . .  

. . . 

. . 

. 
. ' a 

. - 

c L .  

. .  . -  .. -. ::. . ... 8 . .  .apcinsibiiv of SeUeis and SeUeis'. w&k 'knefit plans. claims of' 
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to the pro6sion of notices, election periods and benefits pursuant to Section 4980B. of the 
Code or Part 6 of Subtitle B of Title I of ERlSA ("COBRA"), to any Business Employees 
or any other former employees of Sellers or other individuals associated with any 
Business Employeeis or any other former employees of Sellers with respect to qualifying 
events occurring on or before the .Closing Date or in connection with the transactions 
contemplated herein. 

9.8. Purchase of Assets: Assumution of Liabilities. 'Buyer shall .purchase all 
assets .and. assume dl liabiliticis and obligations to any Transferred Employees for (x) 
holiday and vacation pay and sick pay arising on and after the Petition Date, and (y) base 
wages, and payroll Taxes relating thereto, for the period commencing on the first day of a 
reguIar payroll period that begins prior to, and ends after, the Closing Date, which regular 
pay011 period shall not exceed 14 days. In no event shall Buyer have &y claim a&st 
Sellers in r e s F t  of unpaid holiday and vacation pay, or sick -pay. arising prior to 'the 
Petition Date NotHjithstandirig an): of the foregoing, Sellers shall pay all bonuses in 
respect of any period ending on or before December 31,2003. 

Key En@&e Rethtion .Plan: Buyer shdl n o t h  responsible for any 
am6htS due' and ovhg under the .key binployek retention plan or pbst-petition eihployee 
&&ition or s 'evek" plm. Buyer shall be qsprisible for any compensation athibukjle 

9.10. Pexible Benefit Plan. As soon as administratively practicable &r *the 
. CIosing, Buyer: shill' establish ladlexible denefi@. plan pmuai t  to Section 125 cif the 

Code. Buyer shall *atkept a.&nsfer of acioixnt balances :from the a b l e  & Wkleas 
. Holdin&, Jnc. Flexible Benefit Plan for T r a n s f e d  Employees with balances remaiag 

. ' .  . I .  . - .. .:. . 
9.9. 

lo the peiforinarice'of service to Buyer. . . .  . 
. .  

under such plan as oflhe Closing. ' ' ' . . .  

. . . ' *  9.11. - No 'Other .ObliPations. Except wi@ respect to those obligations and 
.liabilities specifically s e & t h  in this Article 9, tfieBuyer &hall hot have apy obligation 
.with .respect to'or liability qnder any Employee Benefit Plan, including without 
.bitation,- .. any obligation or liability under the Cable & Wireles~ Holdings, Inc. 
'Retiremmt hc6me'Plii, the Cable & %!&less Holdings, Inc. Supplemental P d 6 n  Plan 

.* bf any ieiehtion;.bonus.or~&ytxari& or other pQiients.(iue: to axiy Bus@ess &$oy&-or- 
.&her' individuals \3hose'e@Io$~t .ok *se&ice withSell&'oi"ed pridr to 6r on.. he 
Closing Date. . 

~AlRTIuE.10 
. . ANTITRUST MATTERS 

. .. . .  

. .  . .  . .  - .  ., 
Buyer herebycovenaiitbto Sellers, iinp Skllers hereby coven&t.to BUyer;.as follows: 

.10,1. Antikst Filin~s., Subject to &e terms k d  donditions' of this Agreement, 
.each party shdl use its reasonable'best efforts to (a] take, or'cause to be taken, all actions 
and to do, or cause to.be done, alltthings necessary under applicable Laws to @nsummab 
the bsactions contemplited by this Agrement; (b) file'a Nbtification and Report F b h  
pursuant to the EJSR Act with respect to the transactions contemplated hereby.&thinten 

. .  
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Business.Days aftet the datk hereof; (c) supply as promptly as practicable Wy ctdditional 
information and documentary materid that may be requested or required pursuant to any 
Antitrust Law, including. the HSR Act; and (d) cause the expiration or termination of the 
applicable waiting periods under. the HSR Act or any other Antitrust Law as .soon as 
practicable. 

.- . - ,  10.2. .Coolxiation: Confidentiality Agreement. In connection with the efforts 

. 'transactians,contemplated by this Agreement under the Ils]R Act or any other Antitiust 
,Law, each of the parties shalluse reasonable best effoas to (a) coopekte with each other 
in connection with any filing or submission and in connection with any investigation or 
other inquiry, including any proceeding initiated by a private party; (b) keep the other 
p'aaies informed in all material respects of any material communication received by such 
party from, or given by such party to, any Goveniment and of any material 
communication receivd or given'in wrinection with ariy proceeding by a private party, 
in .each case regaiding any of the tkn.sactions. contemplated fiereby, and (c) permit the 
&her 'patty t6-&view*any mabifial co&&dfidn. given.to it by, 'hid-consrilt with &h 
&er io. advaiice ,of any *meeting or confirence. with any Goveinment, inklutling. iri. 
$onnection with thy proceeding'by a private party. The foregoing.obligation8 in this 
$&tion' 10.2 shall be 'subjkct. t q  he;Confi&ntiality Agrement and any attbtne)4iixit, 

. .work'prbduct gr other pirivilege, *d ehch of 'the. pdes  hereto shall coo- a d  
'cooperate :fully with the. o.t&er pa&=. heibto' in exchaiging such informatiop .&id 
;providirig:such Wsispi~& a3 such,b'@er 'paditis hay rkisona2ily 'request in cojh&tio~&ith 
i,he*fonq+ng anit in . s h ~ n g  eajy termiiiitioii & . d y  apfificatk waiting perioas'*uiier 
hnti'hii'st Law; Tke p&b w@. not id& tiii$.ac@dn that will have the eff& of delaying,, 
impwhg or i ~ + g  the rhipt'of  a y  ie<jiired,ii~thorizations, qi~seiti, 0- e 
dppmvais. '''AAll'tiaitst'&zw''"m&ns tiit' Sheinban' X i  'gs amended, the Cla);eon Act, as 
.&ended;.the.HSP Act, the W e d  Trade'Cor'ninission Act, as &ended, and all O&er 

. . G w s  'md Oi-defs that are :designed'or intended to 'prohibit,, restrict or re;gul&E'a$tioas 
having thk puipoie or effect Of monopoliiation or restraint of trade or fess@tiirig 'of 
com*tition through .merger o r  acquisi tion.' "Anfitnrst Appruvcrl" means any approval 'or 
consent of.my Govemnjent.qtiirec! under any applicable Antibjxt.Law or the &pi,ration 
or t.&nation Of@y applicable wruhng.p&xi . . . .  b$dehiy applicable Ant ia t  UW. . * 

... Rferenced in Section 10.1 to .obtain all requisite approvals and authorizations for the 

4 4 I ,  .. 
. . . .  ..... . . .  . . . .  .-. .-.. .,e,.* , . . . .  . . -  .. . .  .. 

.. , . .- * . .  
. . .  

* : . 
' ' -. '. . , .10.3. 'Obi$C&ns Or;'O&& C&&&, 

.. .. ' -. * '  ~ 

. -  * .  9 .  -.. .. 
. a 

*- i3 by obj&tions are asserted with respect to the ,&nsactions CoiltempIated herbby , 
mder-an) Antitrust Law or if h y  silit is'iristituted by any Govemment or any piivate 

. I  ,$arty . challen@ng any 'of the:'traq&&oris coritemp1ati-A. &by 8s violative ' of. any 
- . .  . Atititru~t Law; each of 'the. parties shill. b e  imsonable'.besf~effcnts to &iolve s&h 

objtktio~.' t j t  chuenge ' ab: such Go- t iw pihate party inay have tb lMlch 
. . .  ' -kaqactidns-under such kntitmst Law, a .  including'tb vacate, lift, reverse or aveitiUn imy 

Order, whether temporary, pn4hina.q orpe&anent., so as to pemit &nsummation of 
f ie  ~ q c f i m ~ '  ixmtemplatd by this Agre;ement. 'without limi'ting the*gene&ity of the 

. foregoing, Buyer shall prpptly'tike 'and: diKgently pimue aiifor .all- of *e' folldhg 
gctioris to. thetixtent neCeSslljto eliminate any conmiis onthe part tjf, or ta iatisfy'any 

..* conditio& imposed by, any Government with j$sdction over the enfomment of &y 

. .  
. .  . . '  
. . .  * *  * . . .  

. .  .. 
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applicable LAW, including any Antitrust Law,-regarding the legality of Buyer's aqksition 
of the Business or any portion thereof, the Acquired Assets or the Assumed Liabilities: 
(i) entering into negotiations, providing information, making proposals, entering into ahd 

. performing agreements. or submitting to Orders, or, pursuant to any such agreement or 
Order or otherwise, selling .or stherwise disposing of, or holding separate (through the 

, establishment of a.trust.or otherwise), particular assets or categoria of assets (including, 
after the Closing, any of the'Ac@ired Assets), or operations (including, after the Closing, 
'the Business of my podon thereof), of Buyer or an'y of its AffiIiateS; (ii)@sirig its 
-retisonable best efforts td'prevent tiie entry in a.judikial or adminishtive ptoceeding 
brought under ariy'Law, including any Antitrust hw, by any Government or axiy other 
Person of any permanent, tempdrary or preliminary injunction or other Order that would 
make consummation of the acquisition of the Business or any portion thereof, the 
Acquired Assets or'tht Assumed Liabilities in accordance with the terms of this 
Agreement unlawful or that would prevent or delay such consummation; (iii) W n g  

* :pr:niptly ahd diligently pursuing, in ,%e event that an injuiiction or Or& h& been isiu'ed 
.as refepkl to in section. 103iii1, ,any @d' all steps, inciudng the :ap@al' thevf, 

. . b'sting of 8' Nnd &Yo; the sfeis c&te&plat& by'Sektion"10,3~j.i~,' n&iary.to Vab&; ' 

.ho&fy or' &spend'*s&h. injunctiiif'or Ordkr &O".as io p & d t  'such Wnshnmation I& 

. p ~ m p t l y  as possible; ahd (iv] promptiy &e'$d diligeritl3 p h u e  all other actiohs a d  
.do all oh& thin& ir&ssary and proikito avoid'or eIiminate dch. and e v e r y ' h p e d i f t  
ufrder any-Law, inclriding h y  A&t$st.b@,@at.may be qsseded by any Gotrek$eht or 
iip oittir Pegon to tie +ns+u+tion ijf the"dC'quisitidi oftthe Bciiiness'.c+Gy. poition 
flierkf, the A ~ i e d  hssets'or theAssiri;;ed.,L,iabilkies*by Buyer in accordance wi'th'tk. 

. 

. 

. 
* 

.. ' . .  5 .. 
. krksof ais A&e&i6nt, 

. *  

. 

'10.4. Alternative PiIing. * . . .  . .  
without Buyer's prior written consent, no Seller shall file a. Notificaticsn and 

'Report: Pom p&wht.to. the'HSR' :Act with'diiy pdy other 'than Buyer, br.pW.cipate in 
any such*.filing, ~nlass anduntil this A*ment ti&' been terminated pmuht tbSection 
13.5 and Sellets have entered into an agreement with respect to an Alkmative 
Tr&&tion. . :.. . . . . .  , . . * .  . .  

3 
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' -  11.1: ika;rsfer-T&es. Profation of Real and Peisonal lpro~erty ?&&.All sale, 
use, gkoss-receipts, 'transfer) .g8ins, exdse, valukadded or other similar T q e s  in 
connection with the transfer of the Acquired Assets k d  the.a@umption o f ' t h e h s d  
Liabilities, and.deIi.very of the Acquired Assets, &d all recotding and filing fees that may 
bi: impdsed by &on of the sde, transfer; assig&ent of the Aquired Assets rind that a& 

-not. bxehipt und6r:sWon 1146(c) bf the Bankruptcy Code (collectively, "fi&&d* 
rrcJxes"X shall'be p4d'by'Sellers ofi or pdor to*their due date, except to the extent 

:. 4b) . .All real .and. personal pro&rty. taxes and .assessments oil the A q M  
Assets .for any taxable.periixl conhencing prior to .the day imx@iately pmxdihg the' 

. .  . .  prtjvided in S a o n  13(d) heieCif. . . .  
. .  . .  - "  
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Closing Date (the "Adjicstmeht Date") and &ding after the Adjustment Date (a "Snciddle 
P e h d " )  shall be prorated between Buyer and SelIers as of the close of business on the 
Adjustment Date based on the best infomation then available, with Sellers being liable 
for such Taxes attributable to any portion of a Straddle Period.through the Adjustment 
Date and Buyer being liable for such Taxes attributable to any portion of a Straddle 
Period beginning after the Adjustment Date. In satisfaction of any such liability, the 
Purchase Price shall be reduced by the amount of any such Taxes attributable to the 
Sellers to the extent such Taxes are payable by Buyer. , Information available after the 
.Adjustment Date that alters the amount of Taxesdue with' respect to the Straddle Period 
wilI be taken into *account and any change in the amount of such T+es shall be prorated 
between Buyer and Sellers as set forth herein. All such prorations shall be allocated so 
that items relating to the portion of a Straddle PeriocLending on the Adjustment bate shall 
be allocated to.Sellers based upon he number of days ip the Straddle Period through the 
Adjustment.Date and items related to the portion of a Straddle Period beginning after the 
Adjustment Date shall be allocated to Buyer based upon the number of .days in. the 
S.traddle.Pe&d after.the .Adjustment.Date, If a payment on a tax bill is 'due'a@r the 
Clohng.Date, thk p'aity 'that'is legally 'requid to &&e such pgpient shdl make swh 
iayhent and ~mmptly-foiw&d an irivOk& to $e other party for its prb rata &are, if dxiy, 
if not'lkevioksly %en into accpunt in'the reduction of the mhase Ph&. if the. othet 
party does.not pay he hvoice-within 30. C@endar"days of receipt, the amourit of skh 
payment shall 'bear intera't'at'fhe &e of 6% per'yn~. 'The party rksponsible.under 
applicabIe law for'p8l)iing'a'Tax described in this Skktion'll.1 shali be responsible for 
.addniste&g the paynientc$ (andany rembhxement for) sucN'Tax. pdr putposes of 
this Section 11.1; thel!mftition Period for ad valoikm taxes a d *  red and personal 
ph&rty taxes shall .bC .the'fiSCal 'priod foi which such taxes- were assessed by the .Tax 
jurisdicti&. potwithstanding any pmvisibn *in this Agreement to'thei contrrlty,:Seuers' 
'obligdions under &is Section 11.1 shd! survive until 60 days after the expiridon of the 
statuE'of limitatio~ with respect to'the colle+bri of the'Stiadiile Peiiod Tax, ' 

. 

. .  . .. * .  

1 

1 $1.2. Ta$ Refiinds. Any Tq refunds Oncluding b y  intkiwt related the&&) 
received by Buyer, its kffiliates or successors relating to Taxes that Buyer has paid shall 
be €or the a&unt of.Buyer;and any Tax refunds (including any iqtereqt related theko) 
TeceWxi b;y Elupr,. ifs .;&ih ix s u ~ s o ~  rh t ing  to Tax& .that Sellers havk &I 
.stia.ll.be fbr'the akunt of Seneis, &d%yer.shdI'piy o<e'r:to Skllers'ay s u c h , d @ t  
(net *of aTiy T k  payable by Buyer'aor: its' ower i  .& a 'I&& of q&iving such Ti 
refunds),' within ten (IO) Bushds ~ a y s  'of receipt thexpM. Buyer sha include witti its 
iimim& to SeUers copiis of.any comspbmience, documents, or'other matehals' 
&ived or &i&d*by Buyer with 'respect to theTax.r&und arid, if the amount of the 
* r e m i ~ c e . i s  less ihan'the amaunt 'of *the Mun& an explanation as to how Buyer 
determined the qount of remitthim to Sell&. Sellers shad IX eutitled-to &pest 

. that Buyer, at Selled ex- 'Ne far-and ob@id ariy Tax +funds with respect t6 TiUr. . 
.pe;ribds .or'portiW' t$if*&nding OD bt before:the ehsing Date (with ' r q k  .td the 

~ithh6Id. 

. * 

. . 

' 

. 

.'-. 

&levant A ~ u ~ R x I ' . ~ & ) . ~  hyers &men1 to s~~ch'request. . .  sw noi b e ' h m o m b ~ y  i 
.. . ' -  . * 

. .  113. Coopt ion 'on  Tax Matters. Se.Uers and'Buyer shall (and shall ca& 
their'reqectiVe;e.Affiliatks to)' hoperate fully'with each sther and make avaiiable or cahe 

. . .  . . .  . .  

. .  , 
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to be made airailable to each other for consultation; inspection and copying (at such othef 
party's expense) in a timely fashion such personnel, Tax data, relevant T& Returns or 
.portions thereof and filings, files, books, records, documents, financial, technical and 
operating data, computer records and other information as may be reasonably required (a) 
for the preparation by such other party of any-Tax Retums or (b) in connecti0;n'with any 
Tax audit or proceeding including one p,arty (or an Affiliate thereof) to the extent such 
Tax ,audit or proceeding relates to or arises from the transactions. contemplated by this' 
Agreement. 

11.4. Retention of Tax Records. After the Closing Date and until the expiration 
of all statutes of limitation applicable to Sellers' liabilities €or Taxes, Buyer shall retain 
possession of all accounting, business, financial and Tax records and infomation that 
(a) relate to the'Acquired Assets and are in existend on the Closing Date and @) come 
into existenk after the Closing Date but relate. to the Acquired Assets before the Cloiing , 
Date, and Buyer shill give Sellers notice and an opportilnity to retain any such recotds in 
the event that Buyer dete'rmines to destroy or dispbse of thqm during such period. Ii 
. iddi.lion, &om ikd after &e Closing Date, Biiprshall provide-to Sellers and Geir kdateh 
pelisbns (after reasbnabfe notice and during.nohual business houri ahd without chkge to 
Sellers) access to the bdokk, &or&, dwumen&ad other ihfokation relating to the 
Aquiied Assets as Sellers mal reasonably dwni qqcessary .to (i) prope6ly pwam for, 
file, 'prove, :answer, pmsec'ute and defena ihy Tax R e t , .  c l b ,  filing, tiix. airdit; 'tax 
protest, sui~.prwe&iing or kswer or (ii) admiriiser or ~ m p l e t e  ahy ca,*s h d e r  chaptet 
'I 1 of the f3ankruptcy Code of or including Selleri. ' 'Such access shall iricludi: reasohable 
.access to any kmpute@ed infamation- sys'ted that whtain data &garding the Acquired 
.Assets, to ihe extent such information may be as$es6ed without adverse impact to Buyer. 

r 

. .' 

. .  
. r? * .  

. .  

* .  

* 11.5. AJl&atiari of,Purchas+ Pride' and Puichase. Pdce Allocation Pomis. "tte 
Fkhase  Price, the' Assumkd Iiabilities 'that constitcite' liabilities for tax p- and 

.+ttler releyarlf items shdl be*alloca&'&ong the.Acquired h s e t s  and among SelIers in 
&corda&e with Section 1060 of 'thk Code: Buy&. shall. prepare an Nocatidn .sche&le 
.setting' forth 'the altocation'(the "AUocation Schedule") withixi 30 days after the date 
he+of,* which Allocation Schdule shall be subject to the re@.onable .approid of SdIers. 

-. t r e $ ~  in..aci=oi;da;lce with $&as.-.Reg Sectiim ti:10(io-1(& a y  compatable.~yidoti : . . 
of st im or ldCal tax ~ a w j j  or ~ucCeSstx prdvfsion. * ~f the Sellers appittve ~e ~uyws. .' 

. d l d o n ,  thepdes a m  to report tlie federal, state, local and other Tax conseguemes 
ofthe purchase and sale hereunder (inclliding in'Nin&.on JRS Form 8594)in a.mannh 
,ionsistent. with the ageidupon. allocation iind' that' they w& not tdc6 my ~sitioh 
irrcdnsisteitt therewith in &"tion with any'Tax R h S  &fund claim, litigation or 
*qthe&se, unle+s.and to .the extenfkquixed to do's6 pukuant to applicable law. Sell& 

- ("d Buy& shall co0pekte:i.n the fil;ing of any forms (including h r m  8594):iT(ith respect 
' to such docation, if the allocation is agreed .upon. .Notwithstanding any oh& p d i g n  

of this i5greemefit; 'this .~ectioh . .  I I .S shtW*swive tiriy ter-ininatipn ot sexphion *of @ 
* A e e n t . .  

Notwiths&nding anything herein to the 
@&ary, each party to the transactions coritemplad hei& ( h d  each Mlia te  and 

- .  

. .* :-Th~ A l l d o n  ScheduIe shall identify the tmkfed and bpsfex&:~ereaf,'and--sh& b . a  

* 

. .  
11.6. Tax Structure Disclosure. 

.. . .  . - 3 6 .  .. . .  . 5 . .  - .  
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Person acting on behalf of any such party) 'am that d c h  party (and each enlployee, 
representative, and other agent of such party) may disclose to any. and al l  Persons, of any 
kind, the tax treatment and tax structure of the transaction and J 1  materials of any kind 
(including'opinions or other. tax analyses) that are provided to such party or such Person 
relating to such tax treatment and tax structute, except to the extent necessary to comply 

*wifi ahy applicable federal or state.'securities laws; provided, .howevera that such 
disclosure may not be made until the earliest of the date of any'public mnoun.cement of 
the discussions Flating to the transaction, &e date of any public announwment of the 
tkiinsaction and the date of the execution of this Agreeaent except that the p d e s  are not 
restricted in any manner in discussing the tax treatment or the tax structure with its tax 
.advisors at any time. This authorization is not intended to pemit disclosure of d y  other 
information including: (i) any portion of any materials to the extent not relaled to the tax 
ti-eatment or tax structure of the transaction;. (ii) the identities of .pagticipants or potential 
participants in the transaction; (iii) the existence or status of any negotiation$; (iv) any 
pricing or fin-ancial information (except to the extent such pricing or financial information 

.$ament or tax structure of &e ,transaction); or (v) any 0 t h ~  term or 

' 

' 

.. 
. is-relau to. ~e 

. de&] notjeIevant.'to the t8x treatiqent or .*e tax stiu<.m.of the t+ac.tion. 
e .  * .  . . .. , . .  . . . .  

11.7. ;. Unbil1ed:barisactional Takx: ]if a'Tax assessxntmt is levied upon any 
p&y by an authoriN" tax j'i;ris&ction for unbilled transactional -T&cw thd are the' 
ibligation' of 'the 'other pa@y under .this Agreement, then. the non-akessed 'party: shaU 

* ' .  
i * '  

! . .  . reimburse he a s S e k d  party for those taxqs including imy interest &d pehalty. 

. .  

. .  

t . .  
. .. -ARTICLE 12 

. .: . CONlbl'l?IONS PRECEDEW TO PERFORMANCE I .  BY 
. .  . .  

. . + 12.1. .Conditio;.. Precedent. to Performance bvi Sellers and Buyer. 
&pective obligations of Sellers md-Buyer to consummate the 'transactions contemplated 
'-by this Agreemtnt &e subject to .he satisfaction or w.aiver (other. @an' the condiaon 
contained in Section'IZJh~), the: satisfktion of which cannot be waibed), on or pdor to 
the Closing Date, of the following conditions: 

(aj . S- The ~mkmptcy. ciiut shall have entenxi the ~ a i i  Order, & 
no Oitier sta$ng, revetsing, mdf$ng  or amehding the. Ske On%& ska bei in effm; on 
the cldsiilg bate. - . . , 

(b) . Antitrust and:Rep;ulatorv A$DLDV~S. The applicable waiting perid for 
the:transactions 'COntehiplaM under this Agreenient uh&r the HSR Act, ana any other 
Antitrust Law shall have expired or and the Regulatory Approvals shall have 
been obtain&, provided, however, that' an objection filed with the kdextd 
Co&unications bmmission by any s& public utility~~~mmisSion or other strlte 

. governmental .agency to the consent or approval of the W e r a ~  '~~mmunications. 

.'to ob& the requisite Regulatory Appfovals. 

' . . - (c) NO vioiatiod of onieis. NO preliminary.or permanent injunctioh or other 
Ch&r-that declares this Agreement or the Depdsits Escrow Agreement invalid or 

. .. 

. .  . .  . 
. : . - .  . -  

- I  * . .  
. 

. .  . - *. .. * ,. . .  I - I .  .; * . . -  . . 
. I  

. .  
. .  

. .  '. 
. .  

.. 
. ' 

* 

. .  . Commission to ariy of theaarisactions contemplated hereby shalI.not constitute a.faWe . .. * . .  
. .  

I .  

. .  
I- .  . 
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utienforceable in any respeit or that prevents the consummation of the transactiaxis 
kntemplated hereby or thereby shall be'in effect. 

12.2. Conditions Precedent to Performance bv Sellers. The obligations of 
Sellers to consummate b e  transactions contemplated by this Agreement a~ subject to the 
satisfaction, on or before the Closing Date, of the following conditions, any one or &ore 
of which may be waived by Sellers in. their sole discretion: 

* (a) Representations and W&ties of Buyer. All representations and 
wartinties made by Buyer in this Agreement shall be true and correct in a l l  mate&tl 
.respects on and as of the Closing Date. as if again made by Buyer on and as of such date 
(or, if made as of a specific date, at and as of such dab), and Sellers shalt have received a 
certificate dated the Closing Date and signed by the President or a Vice President of 
Buyer to that effect. 

. .  . .  (b) Performance of the ObliPations of Buver. Buyer shalI have perfotined irk ' . 
, . . . . ' . .  dll materialxeshts all.ohbgations .required under this.Agrkement to be ljerfonkd by it 
. ' . 'on or before the CIosldg 'Date (except Wi-th hpect  to the obligation to pay 'tlie €"hake 

Price .in accordance with 'the terms of this Agreement, which obligation shall .b 
.pi=rfoimed in all respects as required under this .Agreement), and SelIers 'shall' ha& 

' wived a certificate dated the'CIosing Date' &d signed by the .Presi.&nt br a Vice 
President of Buyer'to that'effect. . 

. (c) Buverl Deliveries. Buyer .shdl have delivered, and Seller shd have 

. 12.3. Conditions.Precedent to the Performance by Buyer; The obligatioos of 
Buyer to consumate the trahactions. contemplated by this Agreement areasubject to the 

. . .  . .' . :satisfaction, on or before-the Closing Date, of-thefollowing conditions, any one or mob5 
of khich may be waivN by Buyer in its sole discretion: 

(a) Representations and Warranties of SelltsrS. The representations and 
. .  Wipxitia made by Sellers in. Article 4.of 'this Agmement shall be'tme and comet &-of 

as of .su& 'tirpe (or,-S inadea~ of*& 
. -.specific date, at and as of flch date), &&pt ;toathe. ekteht such, failures to be triib arid 

coxxet. do not wn~titute a Matexid P;dve;se' Effect, 'and-Buyer-shaIl have keeived a 
certificatedated the Closing Dale and.signed.by the President 0r.a 'vice President of k k h  
of Sellers to bat  effect. 

'. * 

. 
1 

. Yekeiwd, al l  of the items setforth i n - S d o n  3:3 ofhis Agreement. .. 

' 

. 

. -  . . .. 

: 
. .  , .. , .. * . . .: .. : .:he Closing, in. etich'case:as:'thou~ --de at 

... . . . *  
. 

. . 

9 @) Performance of the Obliptions a€ Sellers. SeUm shall have perfoimed in . , 
. -  

. . .  . ,' e ~IO: &peds all obligationsnquired under this.Agnxxhent to be perfo.med by thtim on or 

.. a . . before the Closing Datk, except fbr such failures tb perform asedo not co~titute.a a 

* . Material Adverse Effect, anh 3uyer shall. have recei~ed a certificate dated the* Clusing* 
Date-and signed by WPresident or a Vice Reii'dknt o€each of Sellers to. that ef fb  'i 

.. . (c) No Material Adverse Effect. Except as contempiated by this Agreement 
or by the mattq-s identifed in the schdules.to this Agreement, there shall not be in 

. .  . . .  - .  
. . .  

I .  * 

. .  . 

. .  
* .  _ .  

. . -  '38- . . .  .. .. 



i 

. .. . I  

existence on the'Closing Dak &y state of fdcts that has had, & would &ably be 
likely to have, any Material Adverse Effect. 

. (d) Sellers' Deliveries. Sellers shall have deivered, and Buyer shall have 
received, all of the items set forth in Section 3.2 of this Agreement. 

(e) Consents. Subject to Section 1.5 of this Agrement,'any.consent required 
to'be obtained to permit the transfer and assignment of-any material Acquired Asset, 
including any right to use any material Intellectual Property'under the Assiaed Contracts .* , 

f ' shall have been ob&ed.. 

. -  . 

.. 
. . -  

t .  

12.4. Escrow Closings: Manapement Agreement: Notwithstanding anything set 
forth in this Agreement, upon the satisfaction or waiver by the appropriate party of all of 
the muditions set forth in Article 12 other than with respect 'to the receipt of the 

: Regulatory Approvals sd forth in Section 12.1&), the following -shall OCCUT (and the 
' a *  televant'actions required by Article 3 hereof shall be modified as follows): '(a) Buyer 

' - , shdl depqsit the Gash payment ofthe Purchase Price.and.the seller Note into the (%sing 
. ,hsCi-Ow Account (W' ."Closing E s M w  Aciwmf'') pmdnt to the Closihg Escri>w 

A p i n e n t  (the'"C0sirig Escidw' Agree"f') in the'fonh attached hereto*as Exhibit G; I 
.(b) the Acquired. As3;ets 'and Assuked~Liabilities. shall be .opetated p&uant :to thk 
Managetnent'Agr&n!ient having the terms &t .iorth'in Exhibit C; and (c) Subject'only to 
the tem.of the Management Agreement and the tetras of Sections 1.2.4(a) arid (b) below, 

':the Closing .@ sdch teim is.used'in this'Agreemeht) 8hhall.k deemedto have occurred 'at ' .  ' :the. kgblato& &crow'Clf&ing, in-iucjing ,f& purpoks of .finalizing the obligations of 
.$ach 'p*arty hereqda  ,to *- consuminab : thie ' tirlnsakions. con&mplatkd * he&y . ahd 
eliminiiting any rights of any party to terminate this Agreement. 

' ' ,- 

(a) Fit Escrow Closing. Upon.r&ipt of approvh required by clause (I) of 
. the  definition of Regulatory Approvals,* the First Escib3v Closirig (the "Fi& & . w  
.&l~&g'~) shall o&u and ad * A q u a  &s& &d Assumd Gabilities Oth& thhh ,the 
Acquind Ass.& &nh ~4.~S.Luned Liabilides relating to &t5 ,Private Line NetVtork busin& 
.(as &ch term is defined i n  the Management A k m e n t )  shall no longer be subject-ta $e 

. .  :. : : ; I@kgemiint .Asmen[.imd Shall be forbally &feid:to the Ihyet (ikid &e.n$&vant 

md~ri& in t ~ k  closing ww Amiuit.(mhprised'Df p~portiontil amij~ts of  WE^ a~ 
' of ;the-:principal athotxlt of the Seller Nok, 'in. &ch case' together With my a & d  b d  
.tinpaiii .interest' t.hwii;j shik be ~~E&XI k m .  the Closing BXOW. Amant and 
delivered to Seller& pursuant ttr$e Closing EscrO~ Agrecpleent. 

. .  

... I *. ' : *. . . ( 3  : . $ssi&d'&n&ts:$!itdl b'ass'umed &'Sell& and &signed to Buy&), -and 95% 6f@e * 
..: * 
* 

. .  . '  

. 
, . . .. - .  . . .  . .  . .'. 

.I .. .. . . . e . .  . .  
* .  

. ,  .. 

. .: a .  

. .  

.* . (b) . S k n d  Es'cmw Clo&g. Up6n n%eipt. of approvals q u i @  by claM . 
(2) d the defiNtion of Regulatory Apprb~als, the Smhd E&roW Cl6sing (tik "Sec6rt;ri.. 
~ic&v.CYoshg")*s€iail'occur-and all Aquired Assets-.and'Assumed Ti&iities'relating to 
the h i v e  fine Network Business.&@ no longer be subject to thb Management 
A"&t andeshall bk formally tiansfe&l'fo'@e Buyer (and any remaining Assib4 , 

C s i i m  shall be aisuxned by Sellee ahd qssigned to'Buyet), d d  alI reinaidng amounts 
iin the&crow A&outlt-shaU berele'ased from the CIoSing &&ow Account ana delivered 
to Seliers pursuant to the.Closinb E S ~ W  Agreemetit. . .  . . .. . . .  

. .  

. .  . .  
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ARTICLE 13 
'TERMINATION AM) E ~ C T  OF TJBMNA~ON 

. .  .13.1. Ripht of Tenhihiition. Notwithstanding anything to the contrary cmitaind 
hkrein; this Agreement may be tednated oirly'as provided iri-this Article 13.' h the case 
of any such. termination, the 'tehinating party shall give notice to the other party 
specifj4ng the provision pbrsuant to Which the Agreement is being terminated. ' 

. 

1 -. . *  

13.2. Termination Without Default. 

(a) This Agreement may be terminated at any time before CIosipg: 

. .  . .  (i) by mutual written coiis&nt of Sellers and B u y e ~  
& 

. .  

.. 

. .  
. . . .  

4. .. 

' . (ii) .by Buyer, on any date that is .more thm 180 days flex the datb * . 
'hereof (the*,"Btiyer Tenitinafidn @z&."), if the Closing has nk'occu&d m'or 
%fore such date or on any date that is more than 75 days after the dhe herebf (the 
"A'uction -0h.side Dg+$') if the auction, .provided for in the Bidding @acedues 
has not been conducted.& of-such time; provided'however, that Buyer shall not, 
'have the right tb te@nate+@s.Agent under &is Se;Ctiod 13aa)liiI if.Buy6r's 
failwtb fulfil! h y  of itb obligations undQ.thisAg"ent is-ihe reasan tha the 

by skuen, on imy aab-ttnt i g  mote tdan 120 clayti.* the date 
herbf (the. "Sellers Temin('ifion Dde"), if the Closing has not bccurred bn or .  
before such. dab, proyided, however, that Sellers shu not have.the right to 
terminatelhis/ Agreement under this Section 13.2[a)[iii) if Sellers' fduie to fulfill 
aily of their obligations under this Agreement is.the reasbn that the Cldsing has 
not occLfced Oh or befoie said date; or . 

- 

. Closing: or the Auction has not occuf&.op ~t beforesaid da%es; . .  

(iii) 

. I  

. .  

. ,,. . . 

. . I 

(iv) 'by Buyer,. if them t . shall .. . .  be . a breach by any Seeer .of .&f .:. * 5 - : *  .... 
. I  . . 

. *  .. . . . . -  . . &th,&tatio;l. or w d q S  ai mvenec 0;. ammeht this . .' . . :-* . . I , ' I  . a *  AgfkdmenF which kodd result &'a fail& Of a tdhdition &t fortli iii Sectioti 12.3 a . 
Business Days after the giving .of -Written notice by Buyer tb Sdem of gwh 
breach and (;i) the Buyer Tewation Da6* 

. .. . (vJ: 'by..any Seller, if there shdl be a breach by Buyer of any 
. . * **&sentatioil Or warrslty, .or 'any mienant or a p m e n t  contained in this 

. '. Agreement :tvhich &old muli I n  a failure of a w~dition set forth in Sediim 12.2 
.. . jind'which' breach cahnot be'cUrea,or has not'been CURXI by the chrlier of ti) 20 . &;sines Days 'after %"givhg:of 'kitten notice by Seller t6 Buy& of: s k h  breach 

by either Buyer' o r  Sellers, immediately upon an Chder 
:becoming final and Don-appedable that declares this Agreement or the Deposit 

. .. * ... ... 
, bd wwch b m i h  canfi'6t be'&red ar haskot &h C h b d  by u;e d e ' o f  (i).20 

I .  
' .. 

e .  * . . .  * 

. .. . .  . e .  

-. 
. .  , .  . .. - . .  * 

. :  
i .  

. . . _  I. . ' *  e 'aid (ii) the SeUers'Temdnation .. .. . 
I .  I .  . .' 

: - (vi) 
.. a .  - .  

. .  
- . .  . .  4- . .  
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Escrow Agreement invalid or unenforceable in any mahrid :respect or that 
prevents the consummation of'the transactions contemplated hereby or thereby (a 
"Teminafion Order"); provided, however, that neither Sellers nor Buyer shall 
have the right to terminate this Agreement pursuant to this Section 13.2faWi) if 
such party or any of its Affiliates has sought entry of, or has failed to use all 
co,mmercially reasonable efforts to o p p e  entry of, such Termination Or&. ' 

. .  

I' 

. .  
' ' .  

. .  I .  . . 

. ,  . .  

. .  .. . .' .a . . . . .. .. 
. ' * I .  : . .  

. .  .. .. . . 
I . 

* .. 
* i. 

.. 

. ,13.3. Effect of Failure of Conditions to Closing.. 

(aj If this Agreement is terminated by 'Sellers pursuant to Section 13ZaMd 
then 6)' Buyer acknowledges that a monetary remedy may be inadequate or iriqmcticable 
and that SeIkr$ rnay'have been caused irreparable harm and, if Sellers so determine, 
Sellers shall have the right., subject to the waiver by Sellers or satisfaction of the 
conditions cdntained in Section 12.1, to obtain an Order requiring Buyer to specifically 

. ,&rfom aH of its.obligations under, or ($if Sellers.determine that a monetary ikmedy is. ' . 
.'adequate afid practicable, Sellers shall as an exclusive remedy be ehtitted to retain the 
*'Deposit aS liquidatd'damages atid, riotwittistiritling any phvisim 'in .this'-~rnmt to 
the cbntWy,'shall ndt be entitled to seek aiy'otiierxem&lies*&tifemd Iiekby, or by law 
or equity upon such.patty, and, in suchdwc of clause (ii),'dohe of SelIers,'Buyer,or-ky 
of their rkpective Related'Parties.shal1 have any liability'& obligationdsing'under or in 
contlection withthis 'Ag&"rit. 

If this .Agr&ment is terminated. for any reason .other than by Sellers 
. puis'uihtto Sixtion 13..z(a1hQ:(i) the.Deposits;*together with any interest accrued therean . 
less any fees and expenses of the Escrow Agent, shall be setumed to Buyer or the Letter 
of Credit shall be released, as .applicable, (ii) this Agtekment shall become null md void 
and have no effect (other than this b i d e  13, Article 14 and Article 15, which shall 

. .  $unite *termhatioh), and (iii) except as pr&ided in'this Section 13.3, none of ,Sell&, 
Buyer or any of their iespective RkIated Par&s shdl have aqy Gabikty 'or obligtion 

13.4. Ex@nses. In the event that this.A;pment is validly terminated by Buyer 
:@fs&t .to Skction *133(aViv~-of by Sell& purkuaht t& Sebtion 13ZakUi) (subject to 

':.=:W. condition: i n . . i h e ~ W d . . s e n ~ n ~  af,this:9&tibiijj the Sderi shd pmipdy.@* 
* .&ckipt of iyzisiiiiabie &cment&on) pay to'Buyer thd &nount, hot to exqxd~$l-,~i'oob,. : 

' *  of: Bbyeik * 'pkofiitbly d&ented ex+nsc&; :f&. atid *disb&&en& '.iricuned- in. 
conne&ion with the' due .diligkxce investigi$ion,'the pibparatiorh .and negotiation of'th-e 
*documents and insfkim3 esceCuted in cotuiktion hekwith; and the transactions 
cgntemplated . .  . h e e y  (the "Expeirse. Reijdw&&) pliis $ 1 , 5 ~ , O O O  to .compensate he 
Buyer for exp&nses-inchrirxi in commion With .&e pedo&x&ce,,oP due'cliiigene akd 
itegotiations of the'Ageiment by'&liates. of Buyer. In the eventsthis A@ment is . 
validly t e n n i n d  'dj) Sene@ .pkuatit to Section 13.2(a7(iii), Selleis shall nor .be 
.oMigat& to pay i116 &orS;lts &ferred to in ~le-preceding sentexicti-in the event that at the 
time of 'such'knninatioti Buy& Shd have failed fulfiu * k y  of its obligations or'to ..- 
satisfy any of its representations or ~ami&$ uriderthi's Agnx&nt. 

. 

.. . . 

@) 

iiiising under or iri'cbnnection with this AgredmenL * *" 
. I  

. .  

. 
:. : . - - * . ' 

. 

-* * .  .. 

.. . .  
. 13.5. ,Termination on Altemative Transaction., .* .. . . .  . .  

. .  * .  

. .  
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(a) 'Subject to Sellers' payment to Buyer of thk Break-Up Fee (m defined in 
Section 13.5fb9, this Agreement may be terminated at b y  time before Closing by either 
Buyer or Sellers, upon Seller? entering into any agreement with respect to an AIternative 
Transaction. If this Agreement is terminated pursuant to this Section 13Sal: 0) the 
Deposit, together with any interest accrued thereon less any fees and expenses of the 
Escrow Agent, shall be retumed .to Buyer or the Letter of Credit shall be reteased (ii) 
Sellers shdl ,pay Buyer .the Break-Up Eke' in acco&ce' with Section 13.5(b) and the 
Expense Reimbursement as calculated under Section .13.4, (iii) this Agreement shall 

' . - 15, which shall survive termination), and (ivj except as provided in t&is Section 135ia) 
. and'J3.51b). none.of Buyer, Sellers or their respective Retated Parties shall have any 

liability or obligation arising under or in connection with this Agreement. 

. 

. 

, become null and void and of no effect (except forthis Aaicle 13, Article 14,and Article 
! 

! 

i 

> 
.. , . 

* :  
. .  

. .  
. . ... 

* . .., 
* .  

. . . . '  

* .  

. .  . .  

. -  .. . 

I .  - .  . .  

.. 
* * .... . * .'( .. . . .. 

* . .  . . .. . .  * .- . . a * *  : . . 
. # *  * . ',. . . .  . ... 

3 '  . '  
; . .  * '  

. . .  

. .  - I .. . 
. I  

. .  
. .  

. . a  . *  

(b) Break-U~,F= . 
4 * 

. (i) If this Agreeaent is te*ated'(x) ptursuant to Seclion 13Sta 
': dt Q putiuht to' Section i3.'2(aMv) 'and within €2'moriths of 'the datei of 5ucL 

; fetinination; Sellers c o n s b a t e  an Mteaative' Tmiisaction, then .Sellers SMI; 
jointiy zip& sbvefally, pay .to Buyer' in iminediately'aVdlable fiinds a &h fee. 
quai to $3,5OOioo0 (the "Brecik-Up Pee"), such fee to be paid upuh &e closiilg of 
'the Altefnative Tmsactiod . . "  

Sellers' obligation t0. pay the Break-Up Fee piu-suant to:this 
;S&tioh 13.561 shall survive termination of this Agreehient md.shaU constitute an 
admihistrdtive expehqe of Sellers under section 3t%fc)(1) ofthe Badmptcp Code ' 

with priority ovb any and all admiriistrative .expenses 'of the kind specified in 
. s&tion 503(b). or 507(b) of the Bankruptcy Code. The obligation to pay the 
'.Expense Reimbursement ahd the Break-Up Re will be a first priority lien on such 
.lenders' CoUateraI. 

The Break4.Jp Fee and Expense Reimb-ment payable under 
$e &umst&rces providd. in Section 13.51bMi1 shall be the exclusive iemedy of 
Buyer and.its p ; f f k  for.&$tt$minatiop of h i s  Agreement pursuahtb $&tion 

.* m:'3xi no event:shdl"SeMn' or any 6f th% &pxtive AffiiiaYesi or ReIhM 
, * hdi& haGeiany li'abilitywitk mpect to Buyer or akiy othkiPeison 

.~xcess of th&pplicable Break-Up Pee and Expense R e ~ b " i e n t  in '&e. etrept" 
that&is-Agieemerit fednates for any reason.pedtted by Sedtion 13.5, and any 

' cIaim, right or musk of action by Buy& or any other Person against'$ellers or 
. their r a w i r e  Affiliates or Related Persohs in excess of the applica@le Bteak-'Cp 
'& and Expnse Reimbuqe+nt is'liexeby My w a i v e  released &d fmvq 
dsch,atg& In. ti0 event .shall ' Sehrs *or *their'f&pekthe +f@iates Cavi any 
liabiiiy to BU'yer or ahy 'other Penon for any Specid; ~nsequentid or punitive 
daniagcis, .and. dny s i h  claim, iight or cause of action €Gt any damages that am . 
sw; consequentitil or ptuiitivk or $or spec;ific perfdnknce of this Agteement is 
hekby fully waived, released and fomer discharged. 

. I  

.ti) 

.. . .  
(iii) 

h'* 
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MISCELLANEOUS 
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14.1. Succe'ssors and Assirms. This Agreement shall inure to tlie benefit uf arid 
shall be binding upon the successors and permitted assigns of the parties hereto. Except 
as otherwise provided in this Agreement, no party hereto shall assign this Agteeaent or 

"any rights 6r obligations' hereunder without the prior written corisent of the othq party 
. hereto, and any such attempted assignment without such prior written consent'shall be 
void and. of no .force and effect. This Agreement shall inure'to the benefit of and s h d  be 

'binding upon the successors and permitted assigns of the parties hereto; pmiided, 
however, that Buyer may assign any or. all of its rights and interests hereunder to one or 
more direct or indirect wholly-owned or controlled subsidiaries of Affiliates of Buyer 
Parent, provided that Buyer shall nonetheless remain responsible for the performance of 

8 .  its obligations hereunder). . Buyer shall have the right to assign any rights'hereunder to a 
Permitted Assignee, including the'right to acquire Acquired Assets on the CiooSing Dae; 
provided that Buyer shall not be relieved of any of its obligaticins hereunder to the extent' 
'not'performed by the Permitted Assign&. 

14.2. Governing Law: Jurisdiction. This Agreement shall be construed, 
peifonng and erifomed ,in accordance with, and govemed by, the Laws of the State of 

, New Vork (wiihout giving effect to the principles of'coriflick of Laws theiieof), ace@ to 
the extent that the Laws of such 'Sfate are supersajed by the Bihkruptcy Code; For so 
fang as Sellers ari: subject to *e jurisdiction' of the Bankruptcy Court;the pa&&' he*o 

. * iiievocabiy elect as the s'ole judicial f d h  'for ''the' adjudication of any "ters arising 
.under or in connektion with. the Agreeient, and consent to the exclusive juris&ctio.n.df, ' 

. &e Bahhptcy Court. A h  Sellers are no longer subject to the jurisdiction-of .the 
'B, ankxuptcy'Court,'any ,legid action or p-ini Gith respect to this Agreemefit or the 
.@ansai;tions contemplateid hereby may be brbught in  the.i;Ourts of the State of New York 
sitting in Maah- wof the Uni@ States for the S&therp.District of New York, 'Fd 
By execution"md deliveiy of this Agreement, each of the Parties consents'to thenon- 
exclaive jurisGctioh. of 'those c d ~ .  ~ a c h  of the parties irievbcably waives .any 
.objection, including Gy.objectio~ to the laying -of venue or based on the gr~unds~of . 
forum dn conveniens, which it may now or hereafter have to .the bringing of @y action., : - 

..br proceeding in such jurisdiction in re%p&t of . .  this . A e w e n t a o r  the tmis,actidiu 
contemplaw hereby, : 

. . .  

. .  

e.... * . * . * *  

* .  . I  . .  
. .  

e .  ' * 14.3. Wiirranties 'Exclusive. The. representations and warrantie ContaihM 
hereh are the oidy repxtisentations or warranties given by Sellers ahd all other e x p k  or 

-.implied warhties are disclaimed. Without limiting fhe foregoing, Buyer aclrnowieiiges 
that the Acqui;ed'Assets.are conveyed ."As. IS;* 'WHEEU ISn and "€I A I L  
FAULXS" and that d l  $aminties of d h a n k b i l i t y  or fitnkss for a particular p e s  am * . , 

.. a 

.I 
*. *- 

. . - . *  . ' .  . .  
, I ..:.. . . . a  .* . . . .: . . .  . *. -14.4. . Survival .of Remesentations 'and W h t i e s :  Indemnification. -fie 

:dpm&tatioris and waipnties -oFSelieb& forth in 'his Apment'or in any d-ficate 
a deliveisd pursuant to S&tion 12XaI or Section 12.3h) shdl suivive for a perid of six . 

.- 

- *  . Months after the Ciosing Date. 4 .  

. .  . 
. . 43- . - 0 .  

. *  
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(b) On :and after Closing, Sellers agree to indemnify and hold Buyer md its 
directors, officers, employees, Affiliates, agents, successors and permitted assigns 
harmless from and against any and all actual direct out-of-pocke~losses, liabilities,, 
Qbligations, .damages, costs and expenses (individually, a "Post-closing Loss" and 
collectively, "Post-Closing Losses") arising or resulting primarily from: (i) any and all 
Excluded Liabilities; (ii) any breach by Sellers of representation or warranties contained 
inSections4.5,4.7,4.8,4.9.4.10.~4.11.4.12.4.13.4.14.4~17.4.18,4.19,and~ofthis . 
Agreement; and (iii) all actions, suits, proceedings, claims, demands, assessments, 

. . judgments, costs and expenses, includisg reasonable attorneys' fees, incident to the 
foregoing. Notwithstanding the' foregoing, Sellei's aggregate liability under this Section 
- 14.4 shall in no event exceed the amounts' contained in the Retention Fund at the time of 

' such claim, and Buyer's sole source of remedy for Excluded Liabilities, b w h e s  of 
representations, warranties and covenants, and for the post-Clbsing Working Capital 

. . Adjusment mechiinisms contained in Section 2.3 hereof, shall be the Retention.Fund; 
.. . ' . * prolided, that, in the event the Retention Fund has been reduced due to the operation of 

. . . .Section 2.4 the Buyer shali ha.ve the rig@ to.set off apd reduce fhe principal ayount of , 

. the Sell6r.Note by the amount of'any-suck reductjori, kff&ti% as of the Closing Dak,&d 
any intehst ,ac*diued on such amount shall be i3ezm+l never to have accrued; provided; 
further: however,' that the sum of. the' (x) ' cbh '  &id by the :Escrow 'Agent frbm 'the 
Retentidn .Fund pursuant to this' S'&ti@i"14.4. aqd Setion 2.3, md b) @e amount by 

* *  which.th5 principsil ainount'of the Seller Note has bekn red~~ced pursuant to this Sktian* 

(c) On and afte:Closing, Buyer agrees 'to indemnify arid: hold Sellers and their 
.di+ors, *office& .employees, . Affiliateis, , agent$, suc<'~ssors 'and permitted &signs .. 
h.mlkss from and against any .and all PostXloshg h s S 4  arising or resulting primarily 
;&in: (i) ahy h d  d l  Assumed Liabilitie.$; (ii) ahg'br&ch%y Buyer of its tepmentatiorr or 

' warranties in this Agreement; (iii) the post-Closing operatian-ofthe Business; and (iY)dl 

Buy&& total 

~ 

* .  ; 

.. 
' . 

. .  

. .  
14.4 arid Section 2.3 shall in no'event e x d  $i5$dlion. . .  . .. . 

' . . ' . 
* 

, .  
. .  

. .  . 

.. actions, suits, proceedings, claims, demands, ass&snhc'ats,judgmeks, costs &d'ex@wes,. . . .  
. 

. .  a .  including reasonable_.atto'meys' fees, 'incident to .the foregoidg. 
* indemnification liability under this Section 14.4(c) . .  shall be liinited . .  to $~.5,000,000. 

. .  . .  . :  . .  . I .  . . . .. --.. ' *(d).If my third party3hall nowy any l!aity {the ' I d e m ~ ~ & P ~ )  with ttxpect . . . . 
.. -1 . . rii &,'&fier (a "'rt;ira P d y  C%i"') which &y &mise. a clem for in&mhific+Gm - : - 

' a :, agsli& ari), .Idttier P d y  '(t.k.'~Indemn@?jing-&r&") 'wick this.'Secfion 14.4, then the 
In&dfied Party. shall :prom&y-.-(and in any.&ent within .five business days aftix 
receivirig notice of the ThidsParty Claim) no'tify ea& Indemnifying Party thepot in 
writing: &iny hdemnifyhg Fartj, @ill have the right at any time to assume &d thereafter , * 

. conduct the defense of the Third Party Claim with counsel of his or its choice reasonably 
satisfactory to the Jndemnifkd Party; prohded, however, that the Indemnifying Party will . 
not consent to hamtry of any j u d b n i  or entt-k into hy sedement 'with.n&pect*to the ' 

. * ' !  * . 
' * .  :.. . - .  

* 

. .  

. -  

. Third *Party Claim Mthout .the prior. written consent af the Indemnified Party-(not to be 
' kihtidd unreasonably) unless the judgment. or proposed settlement involves ody he 
~aj&&t of inoney b a g &  and does not impose an injunction or other equitable reIief 
upon the Indemnifiq Paity.' Unless and until'& Gdhnifyhg Party assum& the defense 
gf the Third Party Claim, however, the Indemnified h y  may aefend against the Third 

.Party qlaim in'any manner he, she, or. it reasonably.may deem appropriate. .h%o event 

-44- 
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will 'the Indemnified Party consent to the entry of any judgment or enter into any 
settlement with kspect to the Third Party Cliim without the prior Written consent of each 
of the Indemnifying Parties (not to be withheld unreasonably). 

. (e) In the event that any legal proceedings shall be instituted or that any claim or 
.demand.shall be asskrted  by Buyer in respect of which indemnification may be soaght 
From Sellers pursuant to the provisions of this Section 14.4, such claim shdl constitutean 
lidministrative claim and shall be adjudicated by the Banlauptcy Corut. All claims for 
Post-Closing Losses. shall be satisfied in a&idance with the terms of the Retention Fund 
Escrow Agreement, with no further obligation of any of the Sellers. Upun the date which 
.is six months after the Closing Date, if there shall be no claims pending for Post-Closing 
Losses, the balance 'of the Retention Fund shall be disbursed promptly to Sellers by a 
wire transfer of immediately available funds from the Retention Fund. If an such date 
uiere'are claims pending for Post-Closing LOSS=, 'm amount qual to the disputed claims 
shall tie retained in the Retention Fund and the bhlance shall be disburSed as degibed 
iibove; 
* * . 14.5; .Notification of 'Certain Matters: Sellex$ shd. g&+ebonably plmbifjt 

*.ii-otick to'iBuyer of (i) the occumm or n " n e n e e ,  of any event the occuirence or 
fion-ocairrence, of which would'be likely to cause (x) any representaticjil or w-ty 
contained in' this A k m e n t  tqk un& of inaccurate, in any.material mpect, or (y) piy  
.bovknant; con&tion or .agrekmen't contained 'in. this Agreemeht not be complied with or 
satisfid; in i-&y @terial .&xiject.; 'and (ii) &y failure, or iiability of SeUers to dompljt, in 
:iiy'mat;erid.&peci, with dr satisfj iiny covenat, condition or agmimeilt tobe compfied 
with or satishcct byjt heieuiideir.. 

'. 

. 
. 

. .  
.% . 

' 

' . 
. 

. . .  
14.6. No. Ret2oke Against mid Parties. . 

Buyer,'od he one hand, and each. ofthe. Sellers,'on the other hahd, agrea:fot 
&elf and for all.of,its bfficers, directors,'shareholders, Afhliqtes, attorneys, a&" and 

. 

.dny other parties nhaking .any claim by, through or.under the rights .of. such p d n s  
(colledtively, the "Claim Group") tlpit no member of the aaim &oup shall have any 

. - !.'. * iAa&s, pro&ediings, he$ juilgments, '&ts br exp&&& (hcluding attoirieys' €&a &iid 
incidental, dsn4uential or punitive'chhdges) (Cauectively, "Ldsses") &at any@arty nidy 
suffer id conneitikn with'this Agree'menc If anym6mber of the Claim %roup makes i : 
claim ,against any person or entity tlmt is hot a Non-ReciJurse Person (a "Z'h~d Per$&") 
that b:any Way g i ~ &  &e to a clsm'bg such 'Ilkd'Party against. ilny Non-F&biirsi 
.Per$air'ziskerting that. such Non-Reqwse Person is or may be fiable to su& Third Paity 
%i& respect-to any Losses.arising in connection kid this A m e n t  (whether by way of 

. *  . .  ; I. . .:w .. dghts +gainat aily officer, director,'sharehalder, Afliliafe, att6rney oi agent of any of the .. 
* * A  ' e  

. 
.*  . . . :>: . a ' .  ottier p*y (eabh, indii%hal€y;..a .!'lVoti-Re'cours& -Peiso~"f fbr.;iuiy dahiigtx, Sits,: . ' . . " 

- .  

- .  

indemnification, conhibutioh, or otherwise .on any theory wl@ever).(ti "6 Qver"), 
such member of -the -Claim &dup. shall reduce or credit against any judgmht or 
d e m e n t  such member of the Claim Group may obtain.agaibt such Third Party the full 
sCmoUut of any judgment'or eblemwt Such P&y may obtain against the Non- 
ke&upe Personori s u c h C l h  Over, iiid Shall;.iu p$t of any settleriitiat with such Third . .. . 

.. 

. .  
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Party,:obtajn from such Third Party for the benefit of such N d n - R t ~ o W  Person a 
satisfaction in full of such Third Party's Claim Over against the Non-Recourse Person. 

Not later than the earliest to occur of (a) the 
oCcunence of a change in control of Buyer, (b) the date five years after the ClosingDate, 
(c) the sde, lease or other Wsfer of all or substantially all assets of Buyer or themerger 
'of consolidation of Buyerwith or into any other peison'or entity, other than any internal. 
reorganization solely involving'Buyer and one or more of its Affiliates which would not 
'result in a default under or be prohibit& under Section 8;9.of the SelIer Note, Wtiethetdr . 
not then outstanding, (d) any mendment or other 'alteration of the tem of any of the 
obligations secured thereby, or (e) the Occurrence of an event of default (however 
.denominated) under any other material obligation of Buyer, Buyer shall with respect ta 
.each of the guarantees or letters of credit listed on Schedule 14.7 either (a) cause such 
guarantee or letter to.& mleasd. without payment or draw, 'or (b) provide. to Cable ahd 
Wireless plc a ietter of credit or bank guaranty issued by a money-center commerqial 
'bank or- simil'arly creditworthy institution and in form aqd substance reasonably 
.ia&facid& to dlible arid.Whl&s .pic securing.kuyer's obligatiqn 'to reimburse Cable .arid 
wireless.plc in.the' event Cable and Wireless or aiiy of.its Afiiliates'otXer &air Sell'eB has 
made any payinent on or after the Closing in respect of such letter of credit or gUarart$e; 
Buyer a+ that in' the everit Cable and Wirel@s plc'is requirkd to pay aily. aniount in 
f e s ~ t  of. any .of the guaiant&+ or lettkrs' of credit: listed on Schtidule 14;7. tiftek the 
ClosingDate Buyer shali firomptly. pay 'to Cable ana Weless plc tlie fuU.@ount of such. 
$ayment;,$h inte*t. &ereon at the rate of 8% .pe$.i%inwi;compo~niled rhonthly, &rd.dl 
@&o&ble exp?hses,Yncluding ti=asdn*able fees and'expeMeS of kunsel, i n d  In . ' 
cdhcting. at~y 'ariioWs 'due u&r this Section 14.7. ' Cable: and Wk.l&s'plc is zt$ 
iS.tended beileficiary of *s"Section 14.7 entitled to ehfcirce the temis 'hereof. ' Buy& 

that' in the event 'it or any of its ..Affiliates shdl receive' any paymat &'or 
Eoin the.c&h collateral given to obtain letters of credit, or fec&ive any ather funtls 'ihp 
or p r w  04 &oune draivi~ pr iilaimed urideq.or'paiii dn, a letter gf cwt. or 
guarantee givM by,.or backsttipped by ti l e e r  d;f c r d t  proCujred by, Cable &id $Virel&s 

* .  plc; it shall promptly pay such paymeht, collateral or other funds or proceeds to Cable 
%d Whless plc &d shaI1 hold such payment, collz+xa.l; funds, or p w s  ip &st . .  for 

, '  
14.7. Other Anreements. 

' 

. . 

. I  . .  further 

- .  . . . .  . . C ,  . . .  . . . .  . . .  . i *. I '; 
': . _. c&le.&id~wirel&s 1 : , a. . * .  picpl i l  s q  paid; . .  

* .. , ..' * . .... I .. . .  

... 
. .  

. .  
.I 

.*..' . 
.... . i -  

. .  
-. . .  

: : a .  . . .  . .  r . .  .. ."' ' 34.g. Mubd'n&n . -  . . .  . . . . . . . . .  .. . . . . . . . . .  . - . - '  .. 0 . .  - .  
. .  . . - - This Agreement is the result of lhe joint 'efforts of Bkyer and Sellers; Bnd each 

.iiovistoh he&f has %n subject .to the "A consultation, negotiakon and'agreem&€ 
of the parties &d there is to bk no constnrctibn against either p a y  b d  on an$ 

' * .  . 14.9. Ex$&es. Exce&a~ otheiwik #owidedherein, e&h of the parthy hetetb 
shdl :.Pay its own expenses in connectiori with' this &cement and. the transactions 
@nteniplated h d y ,  iqcluding .any legal and wunting fees; -wh$her or not the 

'.tbnsactionls: contemplated hereby are cam"ated .  Sella shall pay the c~st:.of all 
Transtiction. Taxes other than those expressly included within the Assumed Liabilities 
-Under Sectiod 13 hereof and Buyer.shall pay the cost of dl sweys,  title inswane 

wumpti,an of that party% irivolvemmt in.the drafting thereof. . .  
8. . , . . .  . . . . .  . .  

I - -  .. . -  < :. . 

. . 

... 
... 4- 
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~~~ ~~~ ~~ ~~~~~~~~ ~ . . . . . . . .  ~. ~ ~ ~~~~ 
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! .  

. .  . .  

. .  

.. 

. . .  

policies ahd Gtle repofts obtained in connection with, this Agreement and tlie transactions 
contemplatkd hereby and all filing fees required to be paid in connection with any filings 
made or notices given pursuant to any Antitrust Law. 

' 

14.10. Broker's and Finder's Fees. Each of the parties represents and w k t s  
that no broker,or finder in c4nnection with imy of the transactions contemplated 'by this 
Agreement shall be entitled to receive any fees or expenses h m  my other party, the fees 
and expenses of whom shall, as between the parties hem& be the responsibility of the 
.other party. 

14.11. Severability. In the event,that ,my part of this Agreement is declared by 
any court or other judicial or administrative body to be nuU, void or unenhrceable, said 
provision shall survive to the extent it is not so declared, and dl of the other provisions of 
this Agreement shall r e d n  in full force and effect only if, after excluding the portion 
deemed to be unenforceable, the rmaining tenhs shall prtjvide for the consumniation of 
.the ti-ansactions corltemplated hereby in substantialty the s'me maimer as originally set - *  

: .' 14.12. -Notices. .Ail .notices; requests, dkrhands and oker communications mder 
.'this Agreement.shal1 be in writing and shall be deemed .to have been duly given: (a),oh' 
the da&q of serviceif sewed &rsonalIy on. the party,to whom notice is to be @ten;;@)*on 
&e day*ef tixinsdsSio.ir if sent.via facsiniile transmission to the facsimile nu- given 
below; ,ad  t$ephonic conhat ion*  of &ipt .is obtained pMmptly &e? compl&61i:of 
.tran&nikio?; (c) on the day after,delimy a F e d d  Eipress or similar ovelnightc6ufiex 
.Or the Fx.press Mail se&x*maintained by &e United.Stata Pos'tal Service;'or (d) on the 
fifth day after mailing, if mailed.to the party to whom notice is td be given, by first cl&s ' 
&ail, registered or certified, postage. prepaid and .properly 'addressed; to the'flarty as 
.follows: . 

'- * ~f to'axiy Seller:' 

forth at the-iakrof thedale this A p m e n t w a s  &edut&or.last mended. . . . . . .  . .  . .  . .  - .  
. I  

. .  .: . * .  

.. -do  Cable &'Wireless USA, Inc. . .  
i .  

. . . .  . .  .. . .  '. . .  . .  
. . . . . .  

* :. , -. ... . * .  
. .  

. a  . . .  
, -  

. .  I * .  .. 
. .  

* -  

. .  

777 Sou* Hguerpa, Street 
. .  - 47- .. 

. .  

. .  



Los Angeles, California 90017-5800 
' Attention: Bennett L. Spiegel 

Facsimile: (213) 680-8500 

If to Buyer: 

. .  Gchs Technology Group , .  

:. . 10877 Wilshire Blvd 

LQS Angeles, CA 90024 
Attention: Eric Hattier 

I ,suit& 1805 ' 
I 

I Facsimile: (3 10) 209-33 10 . 

. e  . .  copy to: 
. .  

, .  . . .  . .C . . . , P e p p q H a m i l d n w  q&))dj&*p.-2 ' ... . .  ..:* 

'$99 c!aisatt,&xici 
B6Avyn;PerinkyIvania. 19312-1183 .. . .  

. fittention: Jam& D. Iidsener 

i 
$atximile: (610) 640-7835 

Any p&y;may chaige .its ad&s for, the purpose. of this Secticm 14.12 by giving the' 
'. ' *  ah& party wrign notice &fits fiew address in the manner set forth above. . .  

. I  

. . . .  .. .. :.. .. 
..... ... ; . . . . . . .  .. ..... 

14..19: Amendment& Waivers. TJ& Agreement.may be amended or modified, 
and any of ,the terms, covenhts, representations, warranties or condjtiofis hereof may be 
'Hiaived,':only b). a written .instrument executed by the parties hereto, or in the ca& of a 
Qaiver, by the *arty waiving compliance. Any .waiver.by any.party of any c6ndition, cir 
of the .breach of any, provision, term, covenant, representation or warranty contained in 
this Agreement, in any one or more instances, shall not be deemed to be n& construed'b 
.a fuithering or continuing waiver of any such cpndition, or of the breach of any other 
provisiqn,*t&k, covenai+, r6pm.entatioh or watranty of this Agreehat, 

- .  . - -  . I ) . I  
* .  . 

. I . .  . . . .  
a 14.14. hb%c hbotncehefits. No pahy shall e any phxs rd& or pitbIiC - . -  ..;. a . * -  

;a '' tinnbin,&ment-cgncemieming the 'trahsactions contemplated by this Agreement without the 
prior watten.approval of the odter p d e s ,  unless a press release m public anriouncement 

. is required'by Law or Order of the BanEnuptcy Cow If any suchmnouncement or obex 
disclduk. is quirckt by Law or Order of the Bidauptcy Court, the disclosing party shall 

.. . * the pr~posai di.sclosw. The .barties acknowledge that sellers, shatl a e  this Age&mt 
With the B*ptcy Court..in confiection with obtaining the Sale Order. 

. .  ' 

. .  . .  
. . . . .  :;*;. ::give the nbndisclosing i~m or p.artiei prior n&ce oc-and an opportunity to comment on, .* 

' -  * 

. . . . .  a .  - . . . .  . . .  * .  -. * . .  
' ' : 14.15. Emdovee ahd Customer Announcements. SelIers shall not make sriy 

. * hnotiiicement of ~s Agreeiflent to 'any *of their'customers or employee4 withouk 
providing prior notice to Buyer and reasdnably bxisidering any comrinents .Buyer may 

. have with.Wpect to such .announcemeit Buyer shall be entitled to participate in b y  

.. * 

. 
. . 

' . 
. .  . .- 

a 4% . .  
. .  



- .  . . _. 

i 
! 

. .  
comrinunication (othff than i k a l  commuxiications made in .accordance' Gth.the mitten 
Communication plan) with customers or employees in connection with any such 
announcement. 

14.16. Entire Agreement. This Agreement, the Deposits Escrow Agreement and 
.'the Confidentiality Agreement contain the entire understanding among the paaies hereta 
with respect to the transactions contemplated hereby and supersede and replace all prior 
and contemporaneous ag"enQ and understandings, oral or written, with regmi to such 
.transactions. Xll'schedules hereto and any documents and instruments delivered pursuant 
to any provision liereof are expressly made a part of this Agreement as fully as though 
completely set forth herein. 

; * 

. 

. . I  . .. . .  
.- . . 

. .  

. *  

. .. 

. .  . .  

. .  . .  .. 
e .  

. .  . c. 

.* . 

14.17. Parties in Interest. Nothing in this Agreement is intended to cbnfer any 
rights or remedies under or by reason of this Agreement on any Persons other than Sellers, 
'm.d Buyer and their respective successors and permitted assigns (except with respect to.' 
Section 14.7 liekof, for which Cable and Wiieless plc shall .ba considered an intended 
befieficie). Nothing .in this' A e m e n t  -is 'int2nik.d' to' Weve or 'i;Iischt@. 'the 
obligati6ns or aliabiljt), of .by.thud Femoris to -S&ers or Euyer. BxGept as noted in the 
parehtheticd in h e  first sentence of this Section 14.17, no pmvision of this Agrexment 
.shall give any third Persons any right ?f subrogation or action over or against Sellers or 
.Buyer. 

. 14.18. Headings.. The aiticle rihd section:kadings in 'this Agreement ah$ for 
?d€&xit% -purpp~ks. only .'and. shall ' not flitit 'the me8ning or interpretiition of .this 

. . . .l4.19. Construction. Unless the context of this Agreement othehise requhs, (i) 
words of any ghder  include the other gender, Qi) words using, the. singular or plural 
.numbex also: include the pIural or singdai riumbkr, respectikely, (iii) the t e m  "hekcif," 
"'lierein," "hereby," sahd derivative or similar Wzrds rkfer to this entire Agreemerit a 
whole and not to any other.pahicul& ,Article, Section'or other subhivision,'(iy) the words 
"include," "includes" ahd *including" shall be deemed. to be followed by the phrase 
! ' *hut  limitation;". (v) ; "shall,'! "will:' or . *agbx" .. .. ..are mmdatory, and- "may" is 
: w s s i g e ,  wid (vi) *or"iis hot excluWe. 

e. .''.14.8. Cukncy. Except- where otheiMse'*expressIy provided, all amobts in this 
,Agn%ment are sQte-d &dshau be paid in.Un$exl States currency. 

1421. .&unterp&. This A m e n t  .may be executed in counterparts, each of 
which, shdl be deemed M onginal,.but all of which shall constimte the same agiwmdt : 

. ' .14.$2. A q " e n i  Any paym&ts made b'y Buyer todie. Sellers' Aiccount, 
. s e d  'be ~loiated . or .apportio~d among. the. Sellers :as the Sellers so ditect, 

* , - 15.J: :. ckitain .Terms Defined. . As .used in this Amment, the following tims 
s h d  have the following meanings: 

. .. 

. .  

.. Agrkement. ' . .  

I* - .  . .  

2 . .  - 4  

. * *  . .  
.I. . . .. . I . .  

4 .  . 

' * 

. .. - . .  

.D&"ONS. 
.. . .  

. I  - . 

. .  
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. "Affiliate" means, with respect to any Person, any Person dir&tly or iridiqxtly 
controlling, controlled by or under direct or indirect common control with such other Person. 

"Akernahve Transaction" means a transaction or plan of reorganization involving a sale 
of all or substantially all of the Business or the Acquired Assets, whether directly or indirectly 
through a sale of equity (by merger, consolidation or otherwise) or claims by Cable and Wireless 
plc, to a party other than Buyer Parent or any of its Affiliates. i 

* .  

i 
"Anciikuy Agreement" means any 'of the Separation Agreement, the Apollo Agreement, 

"ApoUa Agreemenf" means that certain Asset Purchase Agreement dated as of 

"Auchn" means the auction conducted by Sellers pursuant to the Bidding Procedures 

. ' ' B d ~ ~ i d t h  Costs'! means & s i  for network circuits that.& shsiied, suppo&g multiple 
piducts k d  customers. These costs will include, among other things, entranci: facilities, leased 

. 'long haul backbone circuib,'u~stream OOS~S .and leased local interconnect circuits, it being 

. understood that duplicate costs associated with network DdVs are specifically excluded. . 

the Plc Transition Services Agreement or %e CWA Transition Servicw' Agreement. 

September 17,2003 between the CWUSA and Cable & Wireless America Systems, Inc. 
- -  . .  . .  
.- . m e r .  . 

- .- 

. . .  . 
. . . .  l~~Onk~uptcy.~oi+?" means title 11 bf thkunited states code. 

. *  

!!B&$c] Courf' mims the United States Bankruptcy cOUrt.for the District. of 
. IklaWiue. or such other c o w  having jurisdiction over rhe Chapter 11 Cases oiiginaIly 
-.administered in the United States B h p t c y  COG of the District of Delaware. 

. .  
*"&f&zg Pro2edures Or&" means .tfie order of the Bankruptcy Co&: (i) es&!shing * 

' &&durar for the submission of higher and bettkr offers for the A c q W  Assets; (ii) pri ibi ing 
.the toforin and mariner of notice of the proposed sale of the Acq& Assets to creditors and other. 
intemted p&ties, includihg, but not limited, to publication notice; (iii) authorizing and 

- . .  approving the payinent of the h l k n s e  Rumbwenient and Break-Up.Pee; and (iv) othedse 

.. . + ' 
. 

* approving and implementing the pmisians of Sections 8.2,mdV h e f .  

. . . . .  "Busini?ss "-metins 'Xhe bdhess:kf providing ne&vork&.hosting serviceS'l.c~Wct6d . . . .  ' 
* .  . . . .  . .  .... . . . . .  . . . . .  . . . .  . .  . .  

. .  
# s.2. * c . -  . - .,. . . .  . - .  . 

. .  
: by.&llers.and.their mpcctive Subsidiaries on the date hereof and encompassing the b b i m  

* - '  , operations, inclqding all cuhmer relationships, as well as any other business operations related 
to maintaining such .Customer..relationships and businek sperations (including managed and 

.* .* prdfessioniil services businesses) described above, but exduding any' business operations, 
customer 'idationships, as& or 'liabilities of Selleri .or ahy- of theh respectiye Subsiciiha 

. 

. .' . . dutsicie tie Unitedestates (~ther.than asset foith'insection 1.14tN. . 
a .  . , .  .. * .  . 

. *  * "Business Daf mea& iky day other than S a W y ,  Sunday andeaziy day that is a legal 
- . . lioli&y or a day on which banking institutionsin New Yo&, New York are authorized by h w  

.. 
' * .  tr .Other GoveininentaI action to close: ' . . -  .. 

. .  
. . . .  . .  

.- 

. -50- .. 
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"Cbphr I1 Cases" medns, colledtively, the C&es comnienced and to-be cofmiiEiict3d by 
Sellers under chapter 11 of the Bankruptcy Code in the Bankruptcy Court. 

"ClayLon Act" means title 15 of the United States Code $6 12-27 and title 29 of the 

"Circuit Access Cost" means the cost of .the dedicated circuits between the customer 

United States Code $5 52-53, as amended.. . 

. I  . .  
.premise and the Buyer's facility. 

UCircuit Expense" means the product of (a) the amount of network tel.ecomraUncatiCm 
provideis expense associated with continuing N3 Nodes, Collocation Sikh and IDc's i n c d  
by the Buyer (measured in accordance with generally accepted accounting principles and polides 
of the Seller) during the Measurement Month relating to P, Private Line, and,hosting (excluding 
CDN) (i) Circuit, Access Costs, (ii) Bandwidh costs, (iii) Collocation Costs and (iv) efitrance 

I 
! 

. 
. :ccfiin&tivity cos@ and backbone costs payab1e.m any third-party te1ecS"unicaticms pm~&rs 

.:.e.. * .. !&mit ms*e..Defiit" &ans thi  greater 
Meisyrement Month minus $50,000,000 times (ii) two and (y) bra. 

. 2 .  :Code" means the.Interna.Revenue Code of 1986, as Lend& 

... 
' ' :@e. a LEC, CLEC or IXC) and (b) 12 (twelve). 

- . . . .  . .  
t -. . .. 

. .  (x)-(i) the' Citcuit & e h s e  f i r  *the :* . 
. I  . .  

.64CoUocatiort Costs" means any property cxjsts related.'to ongoing collocation sites.. 

"CfOment" means any usnsent, approval, authorization, qudification, waiver cir . 

"Cu&u&zg tD& means me .fif!t&n data centers. list+ ,and referred to as Such on 

':Co&uing N3. Nodes" r n q s  the"fifteen nodes listed and ,referred to tis such' on 

'!CO&@'' ximins ariy .written or ofa€.Cdntr;act, apmtxi t ,  I ~ I w ,  w~+iiiQ,,~blice&, : 

8 .  . .  . I .  

. 

. .  * . I  . 

ndtifiation of a Govemment or notification of a customer, as required by aGovernment. 
. , I  . *  

;Schedule l.14a) andSchedule lJcb). 
. .  . r !  ' .  * 

- . Schedhe lS.lA., 
.. .. -. . . . .  

. .  .* .. . * . .. . . 
.* .. .. . 
' i k ~ ,  . ~&ie&,&j~~g ig~ , .  . initmiie&,'gq&&&, I. . .-. . . .  . (.. . . . i&m~@+~t, . -u&&ng cir other sinhila' . 

' 

. z  .,anangeri;;nt, wh&er eiptps of impped. : a  

. .  

"Deposits kcruw '&reeh&' &am the escrow agreement by an4 Buyer and 

"Enzpbjee ~ e n e f i f . ~ @ "  means (i>.&y wemploye beyefit phw (qs su& temi is defined. 
* ' ".'in43F@A . .  93(3)) and (ii) any other profit-sharing, ckfcmqi compensation, bonus, pen6ioa, 

. ' Seilers, datqd as of even date heiewith. . . . .. I .  . 
.. . 

. .  ' . 
. .  . .  &tirement, severance, health, ivelfax or incentive plan, contdct, ddrixtdtxnat, pq$amz policy, * 

-.--arrangement-or ptactice; in bach case dntained, sponsored of contributed tb by Sellers. .*. 

. . . . .  
, . .. . .  . .  - .  * .  

a .  . .. ~"r;iionme+ ~ 4 w 9 ~ A i m s  a11 currently existing fed&, stgte, proviadal, municipaj, 
' locirl'ruld'foxhgn statutqs, ordinanc&, rules, Ordm, regulations and other provisions having the 

. force of Saw regarding pollution or .protection of the environnient. 

. .  -51-. . . . 



. 
"ERISA" means the EmpIoyee Retiremerit Income Security Act of 1974, as aniended. 

! 

"ERZSA ,me. means any.entity treated'as-a.siigle employer with Sellers pursuant to 
Sktion'k1.Q of the Code. 

"Escrow Agent" meins the a h o w  agent under th&'Dep&its Escrow Agreemeht and the 

"Guvemmeltt" means.hy agency, division, subdivision, audit 'group, procuring office or 
,govemme'ntal or regulatory authority in any event or any adjudicatory body thereof, of the 
United States, Canada, any state or province thereof or any foreign government, including the 
.employees and agents themf or private entities authorized by such government authorities. 

. .  . "Hazardous MaferiaLF" m q s  and includes any hazardous or toxic substance or waste or 
.: .Shy contaminant or pollutant regulated under Environmental Laws,'induding, but not limited to, 

* ' : ' .Response Compensatiom' aiid fiability Act of 1980, as amendid,'"hazardous wastes" as cuxrently 
&fined by fie Resource Cdnsebation 'dnd .~ecovkry Act, as mended, natural gas :peml& 

"Ho,&g MRC Net Revenues". mems con-tradted recurring Net Reydnues relating tb 
ho'sting'&&es (incltiding,:but not iimipI to; the Business' infrastructbre, managed serv&s ami. 

of its Affiliates, but for+vhich'the'Customer hk mntracted (piovided that Buyer has opexatd in 
e .  the qrdinary Course of Business) within 90 days after the' Closing Date to migrate such revenue 
within a three mdnth :pkriod from'the dag'the custbmer'so cohbacts to one of &e Continuing . 
ma. 

'.'Hosting NRC Net Rkven&s" means (i) non-reclirring.Net Revenue's relating to "dertaifi 
co*uiting, other managed hosting services, or eqiipment sal& in the Continuing l ~ c s  plus ci) 

-Ne't Reknues related to'the Content Delivery Network product o f f a g  provided,'however, that 
.e fot.p&poses'of calpAatin$j Total'Ruri-'ate Revenues, thht'imunt of Hosting NRC Net Revenoes 

' . . - . . &hid@ theiein shall nbt-&ic& 'the' less& of ;(x) the 'qtual amount of such revenue &d (y) 

"HS$ Act'' me thk *&ut~Scott-Rodino Antitrust Imprbvemenk Act of. 1976i as 

'Escrow.Closing A&nient. 

' 

. . .  . *  Y h d o u s  substances" as currently defined by the Federal Comprehensive Envirowentid . 

.products or byproducts and w d e  oil. . .  

. . 

_ .  * .  
. . . .  

. .  
. . .  .*Conh&ti~ity-produ6t offeGngs) (i) provided in theContinuing,lDCs or (5) from one of the. 

. . . . .  .Business' dattt.cen&rs ohher than the Continuing IDCs or one ofthe data centem of Buyer or any: I .  . 
' . 

I .  

. .  ' 

. 
. . . . . . . .  .. 

:: .*.: . . .  . a. ' . : , $ 4 5 ( ) 0 * ; ~ .  
1 

. . .  
a .  . ,&d& -. . .  

. .  
* .  ,. :-. . "linprovemd" m&& the btiildings, impbvedents and structum now exist;niP oithe : 

~ . :&al*hoperty or demised under the Rd-Estate Smses. . - c 
. .. 

. . . .  . .  . : .. . .  .. - I  

. .  
. . . .  W&W Property" means copjri@ti, pat&, service m h ,  mclem~ks,  de ' -. .: i . . name%, domain names, industrid models, tmcb 'secrets, mask work rights,. any app~ckions .and . 

,.%gistrations for any of theforegoihg, ahd any other proprietary intellectual, property rights. 

. ~~ork.,service+~offering for data traffic originating in the Continuing ~ 3 .  a ode^; provided, 
. .... . . VIP Bevenues" recurring Net Revenues relating'to.the.Busine& Int.t&et Protocol 

. . . . .  . . .  .. . .  . .  
-52- . a .  . .  .. 
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* .  

. .  

however, that any revenue provided by ’Cable h d  JVirtiless plc (or any of its Mil ia tes-der  than 
Sellers) for P services shall be included in the calculation to the extent contracted for 8 
minimum of two years, it being understood that the revenues shall be counted on a cumulative 
basis, meet existing CWA SLA targets and be priced at a market rate. 

“Knowledge of Sellers,“ V e & k  Knowledge“ or ky other similar term or howlkdge 
qualification means the actual knowledge, after reasonable inquiry, of,  William Girin, Paul 

.. Miszler, Tim Caulfield, Clint Heiden, Theresa Heilnesy. Nick Bacon, Jim Pitchfod, Cheryl 
Ro,u4er, Siobhan DeLeeuw dr Suz3nne Colviri. 

“hme A&dmentu iueans the sUm of the Real Estate Lease Expense Deifjdt and the 
Circuit Expense Deficit. . 

. “Lease Annuizl Expensen means the aggregate contracted annual leqe rates as in effect 
*“for‘tf;e relevht M n t h  to be payable to the counterparties of the Real Estate Leases far $e . 

. ’ * -  . Continuing IbCs and for the Plaza of Americas facility, located in Reston, VA. 4 

- .  2 * 
. .  . .. . .  . .  . .: .. . . . .. . . . 

1.. , . .. . .. “fRaFe.nem Zeib.be ,, m- the. first. day of the first minth following ihe dosing 
. foi:which .the Lease Annua4 Expense is equal to: or less th‘an the Real Estate-Annual L&e 
Bxpehse Target. 

“&e Measypement Pe&dl mearis the tl&e”nth period beginning the first &y of 

. ;“&&se,:~orjhly kpense’’ rneans.‘one-&ekth of the Leke h n u d  Expense for &e 

“&ien”? means any rno>gage, pledge, charge, security interest, &cumbran&, lien 

I .  

. &ii$alendar month imkediately following themonth in which the Closing  occur^. . 
: I  . .  

&vant calendar mobth. 

.(stadtory oi othet) or cmditional sale agreement. 

. .  ‘*. .. . . 
. 

9 

e .  

UM&& G v e H e  E#~W ..mew aiiy state of facts, event,. change or effect fiat, 
iirdivi~u.dly or in  the aggregate, results in a material adverse effect on the combined opemtions 

.. bf the Business but excluding my state .of fa&,. event, change or effect caused by eve@, . 
- y.  . .  ’ - chimgesoz,deveIopm&t!i felating h 0) Cable and.W&less plcd.amouncement ~f iQ iijtRtition Q 

. - *.’ .. ejrit th&O.S, darkec (3) the transactions..contemplat&i. by.this Agwment br the ann’dunMni6nt 
Urereofi (iii)..changes* or conditiqns affecting the’industriw of which the B u s i k  is.a giM 

’ . e. . gendly,‘(iv) changa in economic, regulatory or political conditions generally; or (v) any &(s) 

. .  

. 
: 
* 

. 
. .  

‘ *. of war or 0f.temrism. 

-. 

. . . .  
a .:.: - “Measr&ement Mo*&a me& (i) if the date on which the Closing.occurs is .on OT bfm 

th day of any month, the near&t.full month imindately preceding the q~ohtf~ in which 
or (ii) if the date on ’which the C!l,osing occurs is after the f i h n t h  day of any 

. .’ ‘ . . month, the month in which the Closing occurs; provided that if the Closing occu~s oh or befoi 

“Minimum consiaerationu means the sum of:) the portion of the cash P A ~ ~ W  
acktlli received by Sellers after al l  reductions pursuant to Secti00;r 2.3,2:4 h i  14.4,and (ii) the 

. . *  

‘Jan~ary 15,2W; the M e a s k k t  Month shall be J ; i n u ~  2904. * 

i . . . .  . * .  . 
e. . * . .. 

.. famanout of the S d e ~  NO& after all redo;ctions piusuant to Sedions 23$2.4 and 14.4. 
. .  
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"M&mpbyer Plan" hiu the meaning 

"Net Revenue" means revenue (net of reserves) earned in .accoidance with generally 
accepted accounting principles and the policies of the Seller, excluding revenue earned, or'with 
to which services have M n ,  or are. to be, performed in a period other than the month with 

"Or&- Csufse of Business" means the operation and conduct of the affairs of an 

forth in ERBA 53(37). 

' mpect to which such revenues are m e a s u d  

. ,&terprise with the objective of: . ' 

(i) preserving and protecting goodwill and cIient, customer, supplier and 

(ii) refrai~ng from entering into any agteements, understandings or arrangements 
. *  .that (A) acceierate.revenue from one @od to an mlier-sribd; (€3) defer expenditures (capital . 

or othewise), expenses or comrditments from one wnod to a later period; (C) generate cevenue 
"in a particular period that.but for.such:agreement; undersmiding or apagement woad nothave 
&n generated and which agreement, underStanding or arrangement would not have beeh dnade 
'6y an enterprise opefitingas a going concern. and in a m n e r  that .is intended to generate long- 
tea, sustainible relationships'with clients, customers; suppliers and employ&; and @) provide . 
incentives or other compensation to employees, agents, customers, clients or suppliers to' do any 
of the foregding: ' . * . - 

. . . 
.ownq&or.conttoled subsidiarih. * 

employee reIationships; and 

.. . 

- .  
. .  . * 

: 

I 

I "Per"telf Assign'ee"'means XO Communications or one of its &t or.indirect.wholly- 

"Permitted &&ns" means: (i) Liens securing; or included win' the; Assumed Liabilities; 
, . . 'Liens. that will. attach to the proceeds of this sale under this Agreement ppuant to @on 
. . .' 363 of the Bankruptcy Code or that will not survive the Closing; (si) such covenants, conditions, 

Wtiictions, .&ements, encrdachinents or .encumbrancesi or any otbr state of facts, that do n ~ t  
., ihatehally 'interfere with the present bccupancy of the Real Propeky or the us? of such .Real 
.Properiy as it has been used by Sellers in the Busineis prior to 'the Uosing Date; '(iv) -a'@& 
~Eiuildidg;cbd&.and~~othec l ahdbe  laws reguIafing.the use of occupbiicy ofOoc?ied Real Pram . 
&the. aefiviti& coiidu;cted. thexeijn which. are iq@bsbd 'by 'my gdkxihental abthbrity hairirig 

kehuity iitkst, etlcumbrai&,' lien' (statutoiy or other) di..bhditio,nal sale agreement on or 
$ffectirig 8 Iessofs in&&t.h, P;inGM underlying anyaof the Real Estate Lase&; (vi) Liens that 
. 'individually or' in the aggregate .wolild not reasonably be expected to have a M$erial A d v m  

0 .  . .' 
* -, 

I.. e .  . ~ 

, . ' 
' . .. * * . . j~sdietiofi  *bt;iit 'oma-~ed bpixty;  !(v):a ~i is jofs  ifitem! irr, imil ariy' moitgagbi pledge; * * e .  

. . . 

. -  . I  . .  .- * Effect. .. * . . . .. : . *  . .. . .* * .  . I  .,.. . "Pekolt" xhds iny individual, corporation, partnership, joint ventme, association, joint- 
stdck coiapany, trust, ~uni~qorporatecl.orga&atim or Government. . \ 

. : ;, : : -: . '9&wzte Line Net Rebetiiw" m e a h s - d g  Net Revenues dating tb.. the Business' 
. .  . @;late Iiiieiptwo~~service offiiring for.iiehrjoik traffic orimting'in the antinuing ~3 NW, 

phvided, thz&fot pui-poses of calculating To'ta! Rk-Rate Revenues, the amount of Private Line 
"et &evenu& shall .pot exceed t,he'lesser of (x) the actual aimirit of such xienue and (y) 

' . $95i,m. * -  
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e 

. .. 

. "Registemi 1ntehAal Pioperty" means any Intejlectud property registered with, or . 
issued by, any Government, including any applications therefor. 

."ReguWry Approvals" means, subject to the proviso in the parenthetical at the end of 
Section 12.1@), (1) requisite approvals. and/or notifications with respect to assignment of 
.licenses, new licenses where requi rd ,  and transfer of customers by the,Federal Communications 

. . Commission and (2) any requisite approvals by state public utility commissions and/or 
. notificarions with respect to assignment o€ licenses, new Iicenses where required, and transfer of 

. :bustomeis that, if not obtained, would, individually or .in the aggregate, would reasohably be 
expected to have a Material Adverse Effect. 

. 

. .  

. .  

"Real Estate Lease Expense Defiit" means the sum of (i) the Real Estate Monthly 
Lease Expense Deficit for each of the first six full calendar months following Closing that occun 

:pribr to or includes the b a s e  Deficit Zero Date and (ii) if the Lease Deficit Zero Date has not 
* occurred oin or pndr to the first day of the seventh full'calendar month fallowing Closing, three 
times the difference between the Lese h u a l  &pen& for the seventh full d e n c i a  month after 

"Real &ti& Monthly ha;;! Expense De&gl 'meaki the @eater of (x) zero ahd (y) 
&&e Monthly EXpense for the relevant honth . minus . .  the Real Esdte MsnBIy Lease Expense 
Target. 

3 

'C1.osing &nus the ReaI Estatb Ati$uil Lease Ebpehse Tkget.. . .  
. - .  

e . .  . . . *  . .  . . . .  
* .  - : . "Real.Es&ite Annual Expense Taiget! means $24,300,000. 
, . .  

. . ' * *"* ' "Real Eshzte Ma&& I!.etzse Expekw 'Tat'get" meais one-twelfth 6f tlie Real Estate 

e... '.* * . "@e&&d * Peison': 'me+s,- with respect to aiy .Person, aU past, p k e n t  'and futurt: 
. directors, officers, members, managers, stockholders, employees, controlling persons, agents, 

'professionals, attomeys, accountants, investment banken, Affiliates or &presenta.tives of any 

.. 1 . .. . . . . .  &.n&&!.&e&p:lseT&ga* 
. .  

! 
. . such Person. . . .  

. .  9 . .  .. - .. . .. 
. . '??ule'! or "Ru&s' meails.thel?ederal Rules 6f BankruptcyPrbcedure. 

* . .  . .  * ''lSeR&&n Agreement" m b  .the Sepaption Agreement, dated Septgpbbr 17,2b3, 
.: . . .  :'- i$&ii~fig'ca~Ie:arid' Wmjw p~c,*C;lbii & *ireless *Arheribas operitiohs, ~nc., cable gi 

*. . *  , - a ; ; a ' s l p p l ~ ~ ~ ~ ~ t i i e r e F o . a ; ; d ~ ~ ~ f .  a . . .. . * .  .. . .', . 
* .. 

' - y. Rjrelt%s %oldin@, hc., C h S A - w d  -; together kith aU schedul&, exhibits, amen+hts * 
. . .  '. 

, . .  
. *  . .  

. . -, * "$he+ Act" meah titie 15 of the Uni- Statq Code $8 1-7, as amended. 

i$ukidiary" means, 'kth respect -b any Person; axiy corporation, partnership, limited - .  
. .  - . . .  . ,:&a6ility cbmp~y,  &widion or other bush& entity of which (i) if a corpora@, a majority of ' . . .  

1. *..the *tdtal- v 0 t . i ~  p d w ~ - o f ' . s h ~  of stock atitled (without m g d  to the of any * . . I .  

a W~ngericy)' to, yote in .he election of-cii&to&, managers or trustees thereof is at the time . 
.o&ed- or .conRoled. dhc$ly :or i.ndimtlE by that Person.. of one or more of -the .other 

. .  : 0 * :  Subsid&& of that &son or a combbation tfiemf, or (ii) if a partnerdhip, limited liability 
* ; :company, association or other business entity, a majority of the partnership or other similar . 

. omenhip interest therebf is at the time owned or contrdled, directly or indirectly, by any 
. PersQn or cnie or more Subsidiaries of that Person or a combination thereof. For purposes hereof, 

._ . .  -55- 
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0 .  

a Person' or Persons shall be deemed' to have a majority owners'hip interest in a partnedp, 
limited SabiIity company, association or other business entity if such Person or Persons shall be 
allocated a majority of partnership, limited liability company, association or other business entity 
gains or losses or shall be or control the managing director or general partner of such piutnership, 
limited liability company, association or other busin& entity. 

. . . .  "Tax Return" means any report, return, information return, filing or other information, 
including any scheduh, exhibits or attachments thereto, ahd any &endments to any of the 

. foregoing required to be filed or maintained'in coiuleition with the calculation, ;hetamination, 
assesbmerit or collection of any Taxes (including estimated Taxes). 

"Tares" means all taxes, however denominated, including any interest, penalties or 
additions to tax that may become payable in respect thereof, imposed by any Government, which 
.faxes shdl includedl income taxes, Transaction Taxes, payroll and employee withholding, 
'utiemployrnent insmuice, social security (ox similar), sales and use, excise, franchise, 'gross 
,&eipts, occupation, real and p k o n a I  property, stamp, transfer, .workmen's compensation, 

- 'Custijxnk duti&, registiiition, d&t"ntary, Yalue -added,, alternative oi .add-on minjmum, 
. kstidkd;.erivironmentaI (including. taxes under section -59k of the %ode) and ,other obligatiofrs 

bf the game ora similar nature; whether'aiising before, on or a€kr the Closing Date. 

y .  "Thd Rkir-Rate RevercGes!! mehis the sum .of .Hosting MRC Net Revenues, Hosting 
.:l4'kC Net Revenues, @ Revenues, and 'Private Line.Net Revenues (colleqively, the ''Four 

'. Pour kev&ue Strehs shall be bqed upon.GAAP applying Staff Accounting Bulletin No. 101 
of .the Seciuitieq Exchange Co*ssion: For purpo& i f  calculating each of the Foiir kewenue 

. Stieams, the classifhation of product offerings and uisto-mrs included in such calculation shall 

. . .  "WARN Act" means the Worker Adjustment and Retraining Notification Act of 1988, as 

I * 

. 

. ' 

.' 
- ' 

. . .  . . .  .. - .  

. . . .  . 'Revenue Strearq") as cdculated for the Measukment Month. The calculation of each of the 

. . be cdnsistent with - .  the Sellers'Management . RevenuePorecast listed on Schedule 1S.lB. 

. 
'.-me&%d 

. .  . '  
. :. : . " W d r h g  CapM!' means. as of a .particular date (i) cment Acquired Assets (iicLuding 

'.;ad.deposits, ificluding, without limihtion, for rent and utilit&$, and all.prepaid maintenance) 

* -  h e b ~ i s  txlcuiateii in a-rimqiw Consistent in atl res*& with:the principles iind NIS set fo.ith 

1 .  . .' 15.2. All Terms C~oss~Referenced.: Each of he following mms is. defined in 

a 

. .  
. . . .  

.......... . *. dinas-(ii) *&sumed fiiabiliti6 (ekludirig the.hs.@ed.Iiab&tim descxibd in $xtioh;.l.3~c) . 
. 

- . cmSchedde2.3(t;). . i . .  

. . * '  . the Sedion set fotth opposite such tem . * . 

* section 
. .Accounbrrg  ref^ ........ ~....~...........;,.......~.......~..........~..........~...........,..........,.....~....................~.3(e~ 

i4;ocounts Payable .... ............................................ .. ...................... : ...................... ...................... 13(a) 
..................... ..... ..... .... ........ ............. ;... ........ : ..... ".. ....... :... .............. l.l(f). 

Acquisihon Proposal .............................................. ..... ...... -.... : .............. .......... : ............................ 6.12 

. .- 
.I . . .  

. . .  . : .:m::: :- . -  * . 
$ .  .. a .  . . .  . I . .  

. . .  $.' . . I . ' .  

Accounts Receivable ; ;. .. . ., :..: . .  
Acquired Assets ............................................................ .." ............................................................ 1.1 

. .  . . .  
.. 
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. .  

. .  . .  
Adjustment Date ............................... : ........................................................... : ........ .. ....... : ....... ll.l(b) 

. Affiliate ............. : ................................................................................................................ - ...... 15.1 . 

Agreement .............................................................................................. .- ........................... Preamble 
AIocation Schedule ................................................................................................................... 11.5 

. Alternative T ~ s a c t i o n  .............................................................................................................. 15.1 
Ancillary Agreemerit ....................... ; ............................................................................................ 15.2 
Annualized Closing Revenue Shortfall ...... ..... i: ............... ; ........................... .. ........................... ZA(e) 

Antitrust Law.. ....................................................... ;: ................................................................... 10.2 
.Apollo Agrkement ............................................................................ ; ................... ; ....... ............ 15.1 

.. 'Assigned Contracts ........................................... .: ........ ,, ....................... .................. ..... L... ......... l.l(i). 
&sumed. Liabilig& ......... : .... ;; .............. 1.; ......... :...... .............................................................. :: ..... 1.3 
Auction ..................................... '.: ......................... : ............ ; ......................... ...........-........ ; .......... i5.i 

. 

Antitrust Approv ai .................................................................................................................. "... 10.2 

i 

I .  

. . . .  .. 
. .  . . .  :at;.? . . .  . .  . ,  . . .  . .  . .  . .  

. .  
Auction Outside Dafe .............................................. ;...........~..............................~.............132(a)(ii) 
'Bandwidth Costs ................................................................. ;.,~. .................................................. 15.1 

1 .  . .  . . *  

"Bankruptcy Code .............. i...... ............................. ; ........................................................ -: .......... 15.1 

Bid ............................................................................................ .. ............................................. ;.8.2(a) 

. . .  . I .  . . I  
. i  

. . .  BQkruptcy .&~rt. ................................... ....................................................... ............... ......" .... 15;l 

. Bid De~dline .......................................... ................................................................................ 8.2@) . 
. Bidding Prokdures .... ................................................ .................................................................... 8.2 
,.kidding prPc;edures Order .......................................................................................................... 15.1 

. . .  . . .  . .  
. . .  . . .  . . . .  . .  

. *  * .  . 

. -* f ..... : . .  : . 
/ .  @eak-Up Fee ............................ _.. .................................................................................. ..: 13.5(b)(i) 

-Business ................................................................................................... .................................. 15.1 
. . .  

I . . . .  . .  . . .  . .  
.. . "  

. . .  ;- . .B\lsirres$ Day .......................... .....,..; .... ; .... ...".."... ............................... ....................................... I S 1  

. I .. * I . . . ,  . . .  . . . . .  .' . 
...... . .  : a - . .  - .  .. * - .* .- . . .  . . . . . .  .... + W i + s  ... :".i ........ i....~~...-....,,.,~........~..~~...~.~..~...~.~........~..........'....~.~.~..~~..~...........~..4.~~ . . .  

. . . .  a .  

- .  
. . . . . . .  Bumcis %a& ........ v...:.: ..... .....,.....". ..L ....... ., ................... ; .............. ...... ............ ....-.... ........ t (ir) . .  . . . . . .  . .  ... .. .... e. 

.r. . . .  Bu-yer ................................... b .... : ....... : ................................................... ~................... .. ........ .~r&ie 
. Buyex TemilaWn Date ...................... .. .......... ......... .......... 13.2(a)(ii) 
-Calculation Delivery Date ......................................... .......................................... .. ............. ,..2.4(a) 

. I .  .. . .  ' .  . .  - -. 
r' . 

. .  
.. - 

. ,Wciilil'irtion statement ...: ........... i ........... ............... ib "...,. ....... ?..; .................. ; ...............C........... .2.4(bj . . . . . . . . . . . .  . . .  *. . * 8:  I .  .. Cash Paptent, ........................... :.: .................... ; ..... : ....................... ............................. ............... 2.1 . : .. I .- . *  
I .  

.Chapter.ll ~5........i...;..............................r........................................r.~...r.................;..r.... 15.1 . 
*. . .  

. . .  :Cibuit A,+S Cost ........... ,. ..... , ....... ;...: ................................. ; ......... ....................... ................... 15.1 
circuit Expense ................ * .. ;: ................................................ : ........... ;-. .... "..? ............................. 15.1 

.. .. 
. . . .  . .  . .  
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Circuit Expense Deficit ...........-........ ........................................................................................ 15.1 
Claim Group ........................................................................................................................... 14.4(a) 
Claim.Over ............................................................................................................................. 14.4(a) 

Clayton Act ..: .................................... A... .......-........ ............................... ; ............. : ..................... 15.1 

Closing Date ....................................................................... : ......................................................... 3.1 
Closing Escrow Account.. .......................................................................................................... 12.4 
Closing Escrow Agreement ......................................................................................................... 12.4' 
Closing,Revenue Shortfall ....................................................................................................... 2.4(e) 

...................................................................................................................................... Claims 1.201) 

'Closing ................................. ; ..................................................................... ..................!... ............ 3.1 

. .  , .- Closing Working Capital ........................................... -. ............... : ................... - ..... - ................. ;2.3(c) 
COB-RA ..: .............. ;: ................... : ....................................................... : ....................................... ...9. 7 

-: eode...;. ....... .. ............................ .. .......... i .. ................................................................................... 15.1 
'Collocation costs ............................. c. ..................... ..: ............................................................... 1 i5.r 

. anfidentiality Agnx&int.;.: ............... ; .......................... ........................................................ 63 
;Consen& ........................................................................................................ .....: .......... ; ............... 15.1 
.Qxititintiing PCs .......................... ..............: ................................................ ;........... ..... ;.. ............. 15.1 
.'bntinuing v 3  Nod ................................................................... ................................................ 15.1 
.Conpct ...................................................................................... .............. .. ................................. 15.1 

. copyriglits ............................................ : ............. " ................................................... i..; ............ l.l@) 

9 .  i :  

. .  - .  

. .  a 

. .  . -  
. . . . .  . .  . . . . .  . .  
. -  

a .  . . .  I , . .  
_ .  . ' 
CWA Transition Services A p m e n t  ......................................................... : .... .. ....................... 3.2(e) .. ,. . 

.. 'c'wrs ............ A, .......................... .: ............... ..; ...................................... .- ........................... jreearttble 
C W U ~ A  ............................................................................................................................ preamble 

. -- . - *  . . . . .  .I 

0 .  . - .: . I Deposit ..... .. ...... i .... i .................. ; ........e. : .................. : .......... : ...-... n; .......... ; ................................. : .... 2.2 . .  . . . .  . . .  . . . . .  * .  
. -  ... 

I. . . . . . . .  &pqsitsEsciow Agreement: ......... ;i...%: ........................ ; ........... .,.;...; ....... .............. :...; ............. 15.1 . . . . . .  : . .  . .  . .  _ .  I .  
9 .  

e .  . .  
.&-nation ~~~.~~1.............................................Y........................................................1......Z3(e) . .  . I  . . a  . . ., . .i[Slsdos~re Schedule ................................... !... : ........... ...................................... -... .,..: ..... :.M...l.l(a) . .  . . .  
. ....................... ........... ......................... ' Oisputed Lease &pen= Range .."..; ...................... ,.... .. 2 4 4  
Disputed IkVenue Range ................. : ......... ............................ .. ....... : ....... ,.: .... ., .... .. ................. 2.4(0) 

. . . . . . .  . . .  . .  . .  
. .  . . .  . . .  . .  . . . . . . .  &&id& SdW& . ..... :..r.....................r...b..............~...~........t..............a..1...r..........-.....;......u.;. l.l(C) . . . .  a .  . . .  . :, _ -  . . .  . 

&ploy+ Benefits Wan .... : ...... .A..~... ......... .............. .i .......... ..; .................! ............ .... ...... : ...... .. 15.1 .. . .  
I f . . .  

. . . .  ~riyiioimi~tal QWS ... ; ............. :T ....; ....... ; ................................. .I ................................... ............. i5.z . . . .  . .  
. . .  &EA. ....... .... .... ................ :: ........................................................................... ...... .... ,.............. 15.1 

... ERISA Affiliatti ............................ : .......... .. ........." ........................ .. ......... - ........................ : ........ 15.1 
' _. - 

. . .  
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-.- 
-58- I 



1 

1 
I 

. .  
I 

. . . .  

. .  0 

B,crowAgent ........ : .................................................................................................................. ;. 15.1 
Estimate Date. ......................................................................................................................... 2.3@) 
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.&ClUded ASS& ........................-,..........................~....................................................b................. 1.2 
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.First Escrow Closing .............................................................................................................. 12.4(a) 
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,&owl+ge of Sellers .................................................................................................................... 
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. .  

. .r..ib ~nnual ~ x b n g e  ................................ ............................... ............ ........................... .... i5 . i  
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Leer of (keait ......,..... . ................................ .................. - ........................................................... 22 

* .  . .  - .. . I  . .  - .  . .  I .  . .  , . . a * .  
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M WlTNESS *OF, the parties hereto have caused this A$eemeot to be executed 
by their respective officers thereunto duly authorized as of the date first above writtea. 

. . . .  

- \  
i 

, .  . 

. .  

. .  

,CABLE & WIRELESS US*& mc. 
L 

. . .  
. .  

.B* . . . . . .  . . . . . .  ., . . . .  
N&iX . .  . .  

. .  Titlix . .  

cALiLE.82 wRwL€?ss'- 
SfiRVICES, JNC. 

- .  . * .  
. I  

By: . .  

Name: . .  

Tide: 

. . .  
. , . ,  

. .  
. . .  . e. . .  . . *  * 

. . .  

. .  

. .  . .  * .. . . . .  c .. e : .  
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* . .  
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IN WJTNESS WHEREOF, the parties hereto have caused this Agr-at to be cxccuted 
by their mpektive officers thereunto duly authorized 8s of the date first above written. 

. .  . .. B r r  . . .  

Name: 

IMe: 

. .  
a .  

By: I 
: * .  

' .  
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FOR THE DISTRICT OF DELAWARE 

... 

in re: ) Chapter11 

CN3l.B & -S USA, NC., et aI.: 
1 
) Case.No. 03-13711 (CGC) 
) (Jointly Administered) 

Debtors, ) 

! 

: -  

. .  .The& Bidding Piocedures set forthhe prows by the sibove-cappohed 
. . debtots .mid de$tors in podse~siot~ (collectively, the ''Debtors~ ateauthorized to cort&ct a-salc 

b'y auction (the "Auction") of till br substantially all ofthe assets of the Deb-. These Bidding : . h d u r e s ' w e i e  appr6ved by oder dated becember, 2003 (the "Bidding Procedures ordetn),. 
* of the Unitiiii States Banlaupby Court'for the District of Delaware (the "couit") Bn which tbrc 
. Debtors' jointly ridminisW chapter 11 bankruptcy cases, Case No. 05-13711 (m), &e 

.pending) pursuafit to the niotidfi of the debtors for an oder (a) approiring bidding @uc&ms and 
:overkid ,p&tion'S in corr'nection with'& sale of subsfmtid~y-all-of :the 8ssets, (b) appmvirig 

. the fonh and mhriet of the sale riotice and.bid&og procedures notice, (e) scheduling'& sac 
hearing d@, a ~ ~ d  (d) app@xving p"cedw for deteimining cure-mpmts.in engc#ion widithe 
@sumption ahd assigwixht of executory qontracts and uncxpiredleasgs (the."Bidding 
hmxiures Motion"). Capitalized terms used her& and not o&mise defied shatl have the 
iWzihings set forh in h e  askt purchase agreement, dated December 8,2003 (the%$F"*~, 
b&Wn the D&tors and Go& AsSet Holdings, Inc, (the mopowl Purchas&"). Any p ' q  
.desiring to obtain atopy sf :&e.MA.may'do a l~ycontac&gDebtok.~ co-counsel at Khkland & 
BHis LIP, 777 sbuth Figuema S- h s  Angeles, CA 90017, Am. Bennett L Spiegel, ESP. or 
Pachul'ski, Stang, Zehl, Young, .Jq & W & y b  P.C, 919.Nh ?&&et.stxpa, 16% moor, 

. - 

. .  

- *  , '* R,Q..@oX 8705, W~~@QIO.II, DE 1989q-81Q5+s-Attq: hUmD&i@ JoM, ... . . . . .  .:. . . . . . .  . . .  .. 
. . . . . . .  . . :.. . I. ' . .' . .  . .  . .  i .. :. * - .  

. . .  . .  - .  

. .  *. I 

.. 

. . . . .  
* .  . .  

. #  

. *  

. ._ . . .  



. . ,  

2. Determination of "Uualifying B i W '  Statns 

Jn order to participate in h, bidding process and be deemed a "Qualifying 
Bidder," each potential bidder other the P&med Purchaser? must deliver (unless previously 
delivered) to the Debmrs a wri#en offer or group of off& (a "Qualifying Bid") that 

0) states such Qualifying Bidder offcis to pmhase all or substaiitiaIly 
.all of the Aquir+ &sets upon the &-ins a'nd conditions as substantially set forth 
in the M A  or through a merger or alternative structure on such different or 
additional terms as appropriate and desirable for such transaction structure (which 

. terms and conditions. shall be no less favorable to the Debtors as the tenns and 
knditions contained in the APA); 

biding puichase and sale iigreemqt or sb'lar a-ht for the a'cquisitih of 
the Aquired Asset$ on terns an's conditions no less favori&Ie to the Debtors than. 
ti" ~d con& tipip coritained in the APA (as dct&phd by fhe Debtors in their 
rixsonatle busib&s'ju&$ie& ta&ginto*cdnsi&tion fie timing of such 

. -  
.. (ii) states sikh'Qu(llifying Bidder is p @ a t r d  to enter ht6 a legally 

. . 

. tiansaqtion . .  and &iy delay &used *cr$y)-; . .  .: . . . . -  . .  .:;. . . . . .  . . .  

. .  
* .  . .  

.. 

. 

... I . .  
1 . .  . . . . . .  

. .  .. * . .  

. . - .  . .  .* 

. . .  
i : : . .I. 



(viii) provides for a deposit at least equal to the Deposit conternplated by 
the A P A .  

3. 

Persons who collectively are refenred to as a ''Qualifying Biddei' need not be: 
Aff-;Eat&I Persons and need not act in concert with one another and the Debtors may aggregate 
separate bids from unaffiliated persons to create one 'Bid" fiom a "Qualifying Biddezn 

4. BidDeadline 

All Qudified Bids must be submitted to 0)  the Debtons' proposed mrgshhtion 
cobunsel, KirkI&d & mis LLP, 773 South figuemaStnx4 Las Angela, CA 9oO17, Athr: . 
.Bennett L Spiegel, Esq* and (it) the Debtors' piOpoSea investment bankers, TheBlackstone 

. Chcjup; 345 Park Avenue, Ne* York NY 10154, AUn: Timothy R Coleman, so as to be recei~&l 
not la@r than 5:OO p.m. @revailingeEwtem~m) five (5)  business &ys priq 
ScheduIed by the h k m p t c y  Court for the Sale Hearing (the "Bid Deadline"). If the Dti?btors'do 
:not receive  an.^ Qualifying Bids by the Bid Deadline, counsel for pe Debtors shall report the 
.same to the m.gt and the I k b t o q - s h d l . p d  ... .... witlithe transactions contempIated by the @A. 

@te 

. 

. ' .  

* . . *  

S, . Evaluation of OhiiMng Bids 

. Priorto the Auction, 'the Debtors shall. determine, in their reaso@~?e judgment, 
after donsultiition with the Debtors' ,financial and legal advisors, which of the Qualifiring Bids is 
likely to r&ult in the highest valueto *Debtors, taking into account the impact of any deiay'in 
closing such Bid ani3 purchase price adjustments included therein, among othtr relevant €&ton. 

. .. 
. .  6. NoOualifiiinaBick' ' 

I .  

. .  .. 

? 



i 

: '  

! 

Q) Only the Proposed purchaser, the Debtors, PW, repre'sentalives of 
any official statutory co@ttees appointed in these chapter 11 C@W and any 
Qualifying Bid- (and the professionais for each of the foregoing) shall be 
entitled to attend and be heard at he Auction; 

I .  

(ii) Only the Proposed G h a s e r  Ad the Qualifying Bidden shall bc 
entitIed tqmdce any subsequent bids at the Auction; . 

. (iii) The Proposed Purchaser and the Qualifying Bidders shall a $ p  in 
person at the A d o n ,  or through a duly authorized x q " t i v e ;  

I .  

-. 

. .  . .  
I .  

I 

$v) Bidding shall commce at an amount of the highest Qualifying . 
Bid submitted by$e Qualifying Bidders prior to the Auction; . 

(v) Qualifying Biddw'niay then submit successive bids3 in ir&meats 
of at le&t $!i,oOO,OOO highti. than the.bid at Which the Aucaon amheciced and 
then continue in. minimup inaemenfb of at least $2,000,~ hi&& than pe 

. 

#redois bid; ttnd . .  
;r .. - .  . .  

a. :(vi) The Audtion shall continueaiitil there is Ody ohe offer thae'the 
b&btdif, dkteW&kubject to'court appmval, i s  the highest and best Qualifying 
Bid (the "Prevailing Bid"). In niaking this decision, the Debw shall cotisid& 
ivithout ]hi tatiinthe ariiount of.the pw&aseprice, the fom ofconii&iition 
..bein'g'off&ed, the fikelihood of he bidder's, ability to close a transaction and.the 
timing. thereof, and th6 net benefit t o  the Debtors' estates. l[he QudiQipg Si& 
submitting such Phwailing.Bid shall W m e  'the T$y&gl3iddet,' ahd'shall 
have such rights' and respdnsibilities ofttic purchaser; BS set'ftxth in the applicabb . 
as& purchase a'greement, Within 1 day &r adjouqment of the Auct.ion,.h ' 
&vai$ng Bidder sh&l.complete'iind exkuutt all agi&nents* c m ~ c t s ,  
iiis'tnuaedb oi othti docum'mtkevideicing &d containing ihk tenns and 

. conditions upon which the Prevdling Bid was made. 

. 

.a . ... I . . . . . . . . .  . .. 
* '  9 

. .  

. . .  .. , 

' . .  , . .  . .  

. .  . .  
4 



. . .. _. . .  

9. Failure to Consunimate Pur&& 

FOlIowing the Sale Heking, i€ the h a i l i n g  Purchaser fails to cansurhmate an 
approved Sale bwusc of a breach or fkilure to perform on the part of such Prevailing Purchaser, 
the next highest or otherwise bkst Qualifying Bid, as d@nhintd by the Debtors in Me ex&ise 
of their b@ia&s judgment;will be deemed to be the new prevailing bid q d  thoDebtors .w@ be 
autharid, but Mt rei@kd, to consummate the Sale viith the new Pnvailing F't@ascir by 
submitting dch bid without further order of the Banluuptcy Coltit. Ti such cab, the dedaaltng 
Prtvailing Pmlia'kt's deposit, if any, shall be forfeited to the Debtors and parties in intettisr, and 
the Debtors specifidly resewe the right to seek all available damages hxn the defaulting 
Preyailing Purchaser. . 

i 

- .  
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10. .Retiervation of Rights: Deadline Extension 

The Debtars reSerYe their lights to impose, at or prior to the Auction, additional 
customary h s  and conditions on a sale of the Acquired Assets consistent with the Bidding 
Procedures Order and not inconsistent with the MA, hclu,ding, wilhout Mtation, extending the 

-' deadlines set forth in the Audtion procedures, adjourning the Auction at the Auction:and/Ot 
adjourning the Sale Hearing inopen court without further notice-, wididcawing frogthe Alktioh 
ari? or all of the Aquipd Assets at ziny time prior to or during the A*tion or canceling the 
Auction, and rejecting all QuiUfying Bids (other than the MA)' if, in the Debtors' busin& 
judgment, no such bid is for a fair and adequate price. 

- 

.. 

i . 

. .  

. .  

. . . .  -. . . . . . . .  . .  
. . . . .  . .  . .  

* .  . ,  ! 
* . .  . . . . . . . .  . . . . . .  

. .  . .  * .  

I .  €aR"D&,-u J 

. Bennett L Splegel (CABar No;. 129558) 
Kelly K. Wer (CA. Bar No. 212527) 

777 South Figueroastreet . 
. .  Los. &#I&, CAI 90017 .. ' 

Telephone: (213) 680-8400, 
. . .fiaq;nzile: (213) .680-8%Nl 

' . 
'. 'Lori Si'nGyA (CA'BU NO. 20h75) 

. .  

. . . . . . . .  . .  .. 
* aid .. 

. .  
. .  

. . :*6 . 



&THE,- STATES BANKRUPTCY COURT 

FOR THE DTSTEUCT OF DELAWARE 

. .. 
In re: ) Chapter11 . 

1 
) C p e  No. 03-1371 1 (CCC) 

i ) (Jointly Adrdnistered) ~ 

Debtors. 1 

. .  
.cABL;E & WLRELESS USA, mc., et al.: 

ORDER (A) APPROVING ASSET PURCHASE AGREEMENT WITB PROPOSED 
PURCHASER, (B) AuTEIORI[zINc: 0 THE SALE OF SUBsTANTLAIilLY ALL OF THE 

DEBTORS' ASSETS TO PROPOSED PURCHASER OR OTEER SUCCESSFUL 
. BJDDER(S) AT AUQI0NrJ7REE ANI) CLEAR OF ALL LIENS, CLAIMS, 
:ENCUMl3IRANCIES AND INTERJSTS A N D . 0  ASS-ON AND A S S I G ~ N T  

OF CERTAIN EXECU'I?ORY CONTRACTS, LIWNSE A G R E X M E "  AND 
UNEXPDWD LEASES, AND (C) GRANTING mLATED WLIEZ. 

. 

. 

I Upon the motion2 (the"'Sate Motion"), dated December 10,2003, of Cable & 
i 

a WklessUSA, hc., Cable &Wireless Internet Services, Inc., Bxodw Comu&ttions R+ 

property X, LIE, and Exodus Communications Real Prop&ty Managers I,U.C. and Exodus 

Communications Real Pmperty I, LP (coll.xtively, the "Debtors,"), for entry of an order 

- pursuant to sections 105(a), 363,365,1146(~) of the Bankruptcy Code and Btjnkmptcy Rules 

' ~~2002,6004,6006,9014 and 9019: (A) approving'the asset pupchase agreement (as amended 

. .  

* .  

.. . I .  . .  . .  . . .  . 
.. .$. 1 l&m tQne to time, the."") by and Gongsfhe Debtors'and Gom & Holkngs; Tnc. (the 

mhasei ' ) ,  'and such other agreements to be entered into and among the p&es as. 

. 
. :  

. 

'contemplated therein, (Bf&hori$ng (i) @e sal? (the ''W) of subs&tially all of the Selling 



.*’ 

Debtors’ assets to the Purchaser free .and clear of a l l  liens, claims, encumbrances, and other 

interests (collectively, the “Liens”), other than any permitted encumbrances and gssumed . 

liabilities under the APA, and (ii) the assumption and assignment to the Purchaser of certain , . .  

. executory contracts and unexpired leases, and (C) granting certain related relief; and upon the 

? order of this Court, dated , 2003 (the 73iddinP Procedures Order”), (A) approving 

bidding procedures and overbid protections in connection wish the Sale, @) approving the form 

’* and manner of notice of the Sale Notice arid Bidding procedures Notice, (C) scheuIing a 

hearing date on the Sale Motion, and.@) approving procedures for determining cure aqounts in 
. .  

. . 

- connection with the assumption and assignment of,certain executory contracts and unexpired 

- leases; md a hearing having been held on January -, 2004 in connection with the Sale Motion 

(the “Sale Heating”); and 41 parties in interbt‘having been heard, or having had the opprtu& . .  . e -  

. to lie heard, regarding the Sale; qnd the Co& having considered (x) &e Sale Motion, (y) the 

odjections to the &$e Motion, and (2) the arguments made and evidence proffered or adduced in 

satport of approval of the Sale at the Sale Hearing; and it appearing from the affdavits of 

\ 

, 4 c e  filed with the Court that due and sufficient notice of the:Sale Motion and the relief 
.. 0 .  . .  . .+. : :$anted by this Order, have been.pmvideh to& parties affbted thereby (the “Sye Notice”); .and 

.it further appearing that no other or further notice h m f  is required, q d  the cduahaving 

meived evidence in support of the approval of the M A  hnd the SaIe; and.it appea+ng that the 

.- .. I ,  

, 

*:.’ .def requested in the Sale Motion and approved hereby kin the best interests of the Debtors,’ . .. 
Q .  . .: . ’  . . ih i r  kstates, creditors, and other paitits in 3n-t; and upon the record of the Sale H e o g  and 

* .’ . 
the& chapter 11 cases, including the decision of the Court to approve thk Sale Motion, MA, and 

Sale as reflected on’he rec6rd of the Sale Hearing; and after due deliberation and good and 

~~ _. . ..... 



i 

! 

sufficient cause appearing therefor, this Court hereby makes the following Findings of Fact and 

. Conclusions of Law: 

- I. FWJM”S OF FACT AND CONCLUSIONS OF LAW: 

ITIS HEREBY FOUND AND DETERMINEDTHAT? 

Jurisdiction, Rnal Order and StatutoryPrexlicates 

A. This Court has jurisdiction to hear and determine the Sde Motion pursuant 

to 28 U.S.C. $ 3  157@)(1) and 1334(a). This is a core proceeding phxuant to 28 U.S.C. 5 

157@)(2): Venue is proper before this Coua pursuant.to 28 U.S.C. $8 2408 and 1pOS. , 

B. This Order constitutes a final and appealable order w i h n  the meaning of.  . 

28 U.S.C. 8 158(a). Notwithstanding Bankruptcy Rules 60040 and 6006(d), the parties may 

consummate the Me immediately upon .entry of this Order. ~ 0 . m ~  extent necessary unci& 

. ’B&ptcy Rule 9014 and Rule 54@) of the Federal Rules o€ Civil Procedure, as made . .  

.applicable by Bankruptcy Rule 7054, the Coud expressly findsthat there i s  no just reason for 

- delay in’the implementation of this Order. 
.. 

C. The statutory predicates for the relief requested in the Sale Motion are ‘ 

. . &%ions 105(a), 363(b), (9, and {m), 365, and 1146(c) of the Bankruptcy Code and Bankruptcy 

.. ‘Rules 2Oi)2(a)(Z), 6004(a), (b), (c).and (e), W ( a )  aqd (c), 9014 mdbOl9. 

Refention of .rurlrdiclion . .  

D. It is qecessary and appFpriate for the Court to retain jprisdiction to, . .  
. .  

* . . .  ‘ . ‘$thong other thin&, interpret, implement, and enforce the €&is and p&sioal .of this ordet and , 

% i g s  of fact shall be constmed as codtwiolls of law, d. concl&ons of law M be construed as tindings of fa whar 
appropriate. &Ped R Baalrr. P. 7052 .Any skmtnts of the Corar 6t”M PttheSde Hearing shall d t u t e  

. additiod findings of fia and conclnsLans of law as appropriate andareurprcsslyhaaorparaLedbyrefamcehto this ordata the 
’ tirtcatnotincollsistenthenwith. 

3 . .  

._ .--- - - 
--21- - T--- - - 

- -  



'the APA, all amendments thereto and any waivers and consents thereimder and each of the 

agreements executed in connection therewith to which any of the Debtors is a party or which has 

been assigned by any Debtor to the Purchaser, and to adjudicate, if necessary, any and all 

disputes conceming or relating in any way to the Sale. 
. .  1 Notice of the Sale Motion, Auction and the Cure Amounts 

E. As evidenced by the affidavits of service previously filed with this CoUit, 

-.proper, timely, adequate, and sufficient n@ce of the Sale Motion, the Auction, the Sale Hearing, 

'and the Sale has been provided in accordilnce with sections 102(1) and 363. ofthe Bankruptcy 

we and Bankruptcy Rules 2002,6004 and 9014, and in substantial compliance yith the 

Bidding Procedures Order. 

F. Actual wri'tten notice of the Sale Hearing, the Au&on, the Sale Motion, 

. and'the Sale and a reasonable opportunity to objedt or-be heard with respect to the Sale Motion 

. .  
* . .  

i i 

ahd the relief requested therein has been afforded to al l  interested persons and entities, . .  including, 

but not liniited 

(ii) counsel to the Debtors' postpetition lender, (iii) counskfforlhe statutory committee 

*appointed by the UST in the Debtors' cases (the ''CoeW*$; (iv) &uhsel to Cable and 

0). the united .sptep mstee. for .the District qf elaWpre (the 'vx); . .  

. * I  .. 
.. . i .. 

* .  
-.. . . 

e .  

. .  : . 'wimilss.plc px?; (v) non-debtor counter-parties to he ~ssigned c~ntmcts;'(vi) any 

ejitity that filed a notice of appearance and demand for d c e  of papers in these chapter. 11 

I . cases pursuant to Bankruptcy Rule 2002 aq of the dateof &% of the Sale Notice; (vii) counsel 
*. 

1 
I % 

i ..* 
' . fo t h e m h a s e G  (viii) ail parties that have signed confidentiality agreemen@ and to which The 

- 
Blackstone Group L.P. and/or -nhilI& Co., 

M&orandwn/lntial Bid Solicitation.Mate6als of themselling Debtors; (ix) aIl parties that timely 

have sei? the Confidential Momation 

. <  
4. 



filed an objection to entry of the Bidding Procedures Order,.(x) dl parties holding ]Liens against 

the Selling Debtors’ estates; and (xi) all creditors of the Debtors listed on the master mailing 

matrix. 

G. The Selling Debtors published notice of the time and place of the proposed 

Auction, the time and plaix of the Sale Hearing and the time for filing amobjection to the Sale 

Motion in the national editions of The Wall Street Journal and The New York Times on , 

i 

i 
! 

I . I  

! 

- :. 

2003, as soon as practical after the approval of the Sale Notice. 

H. In accordance with the provisions of the Bidding Procedures .Order, fhe 

Debtors have served the cure notice as set forth in the Bidding Procedures Order (me ‘‘m 
Notice”) upon each non-debtor counter-party to an Assigned Contract that the Selling Debtors 

seek to aSsume ana assign to the Purctper on the Closing D&, n e  service of such cure 

Notide was g d  and sufficient and appropriate under the c&.mstances and no’further notice 

need be given in respect of establishing a Cure Amount for the wpective Assigned Contract. 
. .  

Nondebtor: counter-parties to the &signed Contra& have had an oppohnity to obj&t to the . 

, Cure Amount set forth in the clire Notice. . . 

.? * .  I . . . . L The Seiling Debtors have compIied with all obligations to provide notice ‘ .. . 
I .  

(of the.Sale Motion, hction;.SaIe Hearing, and Sale req& by the Bidding Procedures Order. 

. .  : The foregoing notice ‘described in paragraphs E through H was good and sufficieot and 

. . . appropriate under the circ~tances, and no other or fUrther,notice of the Sale Motion, Auction, * 

I 

. .  
i 

L . .  
’die Sale Hearirig, or &e Sqle is required 

. .  
J. The disclosum made by the Selling Debtofs concerning the M A ,  the 

. Sale, and theBale Hearing were good, complete and adequate. 
J 

\ 
- .. ~~~~~~~ ~~~~ ~ -~ ~ ~ 

5 
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.. Consent bf Secured Lenders 

K. The DIP Lender and the Debtors' pmpetition senior secured lender, PLC, 

conseht to the entry of this Order, to the terms and conditions of the MA, and to the 

- - ahsummation of the M e ;  provided, that, Concurrent with the Sale, the net proceeds thereof m 

applied in the following priority: M, to principal, in-t and other amounts then outstanding 

under the PIP Credit Agreement]; second, to principal, interest and other amounts then 

.outstanding under the [pre-petition secured credit apment],  subject to ,such carve-outs for 

'.administrative expenses q d o r  priorityclaims as may be agreed t6 between PIX= and theDebtors 

. prior to the closing of &e Sale; and third to payment to the Debtor. 

_Good, Faith of. the Purchaser and Third Partv Purchasers . .  I .I. 

L.. The Purchaser is not affiliated with the Debtors. 
* .  . .  . . M. The terms of the Sale, as set foah in the APA, are fair and reasonable 

. . under the circumstinm of these &pter 11 cases. 

N. . The PuxMer . .  negotiated . the tepns and conditions of the Saie in good 

faith and at arm's length, is entering into the Sale in good faith and is a good faith purchaser 
. .  

-1. 

. '. 

- @thin the m w g  of seztion 363(m) of the B d p y  . .  W e ,  . I .  and is @erefore atitled to the 

.:$rotations afforded thereby. The Purchaser will be acthg in good faith within the meaning of 
. .  

section 363(m) of the B a n k ~ ~ ~ t c y  Code in closing 6 Sale at any time aftex the entry of this 

. .  . d e r ,  including h.riqediateIy after its enw: qe.m .. has found that tJ19 Purchaser has acted in . -. 
' *god faith indl respects in connektion with these chapter lltases and the Sale in that, among 

a .  . -  
- .  othei qngs:  

(I) the Purchaser recognized that the Selling Debtors were free . 



I 

i 

to negotiate with any other party that expressed qualified interest in purchasing 

their assets; 

(2) the Purchaser agreed to subject its bid to the competitive 

bidding procedures set forth in the Bidding Procedures Order; 

(3) all payments to be made by the Purchaser and other 

agreements or arrangements entered into by the Punhaser with .the Selling 

Debtors in connection with the Sale havq been disclosed; 

(4) there is no evidence that the Purchaser has violated section 

363(n) of the Bankruptcy W e  by any action or inaction; . 
(5) * no common identity of directors or controlling stockholders . .  

I 

exists between the Purchaser and ahy of the.Debtors; and 

. .  (6) the negotiation and execution of the APA and all other 

. .  hpects of the Sale were conducted in good faith. 
I 

Hidwt and Best Offer - .  

0. The M A  constitutes the highest.and best offer for the Acquired Assets, 

j and will protide a greater recovery for the Selling Debtors'.esfates than would be provided by 

1 
.. 

any other available akrnative. The Selling Dkbtors' &termination kat the APA constitutes the 

. 

. .  - 

highest and best offer for the Aquired Assets constitutes a Valid and sound exercise of the. 

gelling Debtors' business judgment. 

i a .  . .. . . . .  

P. The APA represents a fair and.msonabIe offer to purchase the Acquired 

Asseti*under the circumstances of these chapter 11 cases, No other entity or group of entities has 

o f f d  to purchase the Acquired Assets for greater economic value to the Selling mtois' 
." i 

i . 
I 

. .  
. .  estites than the Purchaser. 

4 

' 7  
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No Fraudulent Transfer 

Q. The consideration provided for the Acquired Assets pursuant to the APA 

constitutes reasonably equivalent value and fair consideration under the Bankruptcy Code and 

,under the laws of the United States,any state, territory, possession, or the District of Colmbig 

: 

i 

Validitv'Of Transfer . 

R . 'The transfer of each of the Acquired Assets to the Purchaser will be as of 

the Closing Date a legal, valid, 'md effective transfer of such assets, and vests or win vest the 

' k h a s e r  with @ right, title, and interest of the Selling Debt& to the Acquired Assets free and 
. .  

clear of all liens adruing, arising or relating to any time prior to the Closing Date, ex&pt for 

any permit& encumbrances and assumed liabilities under the M A .  

Section 363tfI Is SatisGd 

S. The Selling Debtors may sell *e Acquired Assets free andslear of all . 

Liens against the Selling Debtors or their estates (except for any pexxnitted encumbrances and 

.assumed.liabilities under the MA) because, in each case, one or more of the standards set forth 

in section 363(f)(1)-(5) of the Bank~uptcy Code has been satisfiql Those holders of Liens 

! .  .-.against the Debtors or their estates who did not object, or who wifhchw their objections, to the 

M e  ox the Sale Motion are deemed to have consentea' pursuant to secti0ri 363(f)(2) of the . 

3ankruptcy we. Those holders of sur31 Liens who did object fall within one or more of the 

a "  

* .  

' 

. *. 

' other subsections of section 36330 and adequately . .  protected by havirig th& Liens, if any, in 

kach instance against the Selling M o r s  or &e& estab&, attach to the-cash proceeds of the S& 

ult&afely attributable to the Acquired.Assets in which such Creditordleges an interest, in the 

I . .  
I 

. *  
m e  order of priority, with the same validity, force and effect &at such creditor had prior to the 

. .- 
. .  

8 
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I 

! 

i 

. .  

Sale, subject to any claims and defenses the Selling Debtors and their estates may possess with 

respect thereto. 

Hiphest and Best Offer 

T. Pursuant to section 1146(c) of theBankxuptcy Code, transactions 

conkniplad by the APA are determined to be under a plan to be confirmed under section 1 I29 

of the Bankruptcy Code inthat the net proceeds of the sale of the Acquired Assets axe essential 

. . . 9 d  required to fund a chapter 11 plan for the Debtors, and therefore, are exempt from‘any 

transfer, stamp or similar tax or my so called ‘?bulk sale”’law in all necessary jurisdictions . 
Y 

arising as a result of, or in connection With, the.Debtors sale and W f e r  of the Acquired Assets 

,to the Purchaser. 
‘ .  

Comaellinp Circumstances for Immediate Sale 

U. The Selling Debtors have. demonstrated both (i) good, sufficient, and 

solincl business purpose and justification, and (ii) compelling circumsbnces for the Sale pursuairt 

tow!ction 3630) of the.Bankmptcy Code prior to a chapter 11 plan in that, among other things, 

the value of the business is extremely time-sensitive given the importance of maintaining a 

. 

. * ‘ the thteat of erosion of thw relatianship and in the valuk of the business. 

. seatnless hosting &d netwodcing.services businii‘kd.,maintaiuing custoper relationships, and 
a .  . .  . .  . .  

. .  
Based on the foregoing F’idh~ of Fact and Conclusions of Law, IS l%W33Y 

. * ‘ORbaRn>, ADJUDGED DECREED, WFEClIWIMMEDIA‘IELY, AS FOLLOWS: . 

.. . .  . .  

. .  
.” 

9 
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, GeneralProvisions 

1. The relief requested in the Sale Motion is granted and approved as set 

forth in this Order, and the Sale contemplated thereby is hereby approved as set forth in this 

, . Order. 

2. All objections to the Sale Motion or the relief requested therein that have 

not been withdrawn, waived, or settled, and all reservations of rights included in such objections, 

are overruled on the merits. 

. AaarovaloftheAPA 

3. The APA and all other ancillary documents and a l l  of the terms and 

. conditiqns thereof ap hereby approved in their entirety. To the extent of any conflict or 

inconsistency betw.een the provisions of this Order and the terms and conditions of the APA and 

such otherancillary documents, as applicable, this Order shall govern and control. 

. .  

4. Pursuant to section 363(b) ofthe Bankruptcy Code, the Selling Debtors 

. sire authorized and empowered to take any and all actions necessary or appropriate to 

(i) consummate the Sale of each of the Acquired Assets to the hrrchaser pwuant to and in 

! 

. , .  . 
". &ordance viith the te& and conditions of the @A, (E) close the Sate as conkinplated in the 

.. . 
* , * '  '#PA and this Order,'and (h) e x e k e  and deliver, brfom,un&, con-, implement and * 

. close fully the MA, together with all additionat instnunents and documents that may'be 

&onably necessafy or desirable to im$ement the APA and the Sali, includingmy other . .  
. .  

I . vancillary document, and to take al l  further actions'as may be i.easpnably requested in accordance 

*th the APA Qy the Purchaser for the p u p &  of assigning, transferrin&. granting, conveying, 

. 1 * and conferring to the Purchaser or reducing to possession, the A c q W  Assets, or 8s may be . 



reasonably necessary or appropriate to the performance of the obligations as contemplated by the 

APA and such other anciIlary documents. 

5. The terms and provisions of this Order shall be binding in a l l  respects 

I upOn the Purchaser and the Selling Debton, any trustees thereof, their estates, all creditors and 

shareholders of any of the Selling Debtors, all  interested parties, and their respective successors 

and assigns, including, but not limited to, the DIP Lender and the Debtors' prepetition senior 

secured lender, PLC, and any .other creditor asserting a lien, all non-debtor counter-parties to the 

' . '*Assigned Contiacts that are to be assigned to the Purchaser under the MA. 
\ 

Transfer of the Acciuired Assets 

6: Pursuant to sections lOS(a) and 3630 of the Bankzuptcy W e ,  the Selling 

.. - Debdrs are authorized to transfer the Acqulied Assets on the Closing Date. Such Aquired 

' L e t s  shall be transfeked to the Purchaser upon and a i  of the Closing Date and such transfer 

shall constitute a legal, valid, binding and effective transfer of such Acquired Assets and,'upon 

the'selling Debon' receipt of the Purchase Price, shall free and clear of (a) all Liens except 

any permitted ehcumbrances and assumed liabilities under the MA,  apd (b) allother interests, . 
. .  

I .  

.fmludkg without limihtion; any and all.''cltii&" (asthat term is &fined in *section lOl(5)Of the 

* *. -. Badmptcy Code), with all such Liens to aliqch to the net p d a f  the SaIe in'the ot.derof ' 

. theh priority, with the same validity, f o b  and effect that they now have. as against such 

. .. . 
1 

l 

. .  . 
* .  

A c q W  Assets, subject to any claims and . .  defenses the Selling Debtors and their estates may 
t 

possess with resp;ect thenso. 

7. Except as expnissly permitted by the APA with respect to any permitted 

. enpuinbmces and assumed liabilities, the Purchaser shall have no liability or responsibility €or 

. .  

11 



any Lien arising, accruing, or relating to a period prior to the Closing Date. 

3. Notwithstanding anything to the contrary contained in any order'of the . 

Court governing post-petition financing or use of cash colla&ral, upon the Selling Debtors' 

.. * receipt of the Purchase Price, theliens granted pursuant to any such orders to the DIP Lenders or 

any trade creditor shall not encumber 0) any of the Acquired Assets, on and after the Closing i 

Date with regard to such Acquired Assets, (ii) property, including Inventory, relating to the 

Selling Debtors' business first arising or coming into h y  Selling Debtor's possession after the 

- Closing Date:including, without limitation, any revkues and accoutlts receivable generated by 

2 

t 
. the business after the Closing Date, or &) any other property of the Purchaser, with all such 

property'described.in clause (i) through (iii) above being the property solely of.the Purchaser and 

' the Selling Debtors not'having any property interest therein; provided howeveq,-that all such 

kens shall attach to the proceeds of the .Sale in .accordan& with paragraph6 above. 

. -  i *  
1 

: *  

! 

1 

Assumption andkirmment of the Assimred Conlmcts 

. .  9. The Selling Debtors are hereby authorized, in accordance: with sections 
a .  

365@)(1) and o(2) of the Bankruptcy Code, tof Q) assume the Assigned Contra*, (ii) sell, 

:aSs'ign and transfer to the hrrchaser the Assigned Contracts free and clear of all Liehs; and (iii) 

execute and deliver to the purchaser such assignqent and ti.ansfer documents asmay be 

necessary to sell, assign and transfer the Assigned Contracts. 

, . .  . .  
. .  

* *' 

. .  . . .* 
* . .  

.. 

', 

. . .  
10. The Selling deb to^ and Purchaser directed to pa$ the Cure Amounts . * .  1 

! . ' owing under cacli'of the Assigned Contra& as provided in the APA, as'further st% forth in: . .  
. Exhibit - to.the'Cure Notice, on or before the Closing Date. . .  



I '  

! 

on the Purchaser and the other nondebtor counter-parties thereto, and in full force'and effect and 

enforceable in accordance with their respective terms. Following such assignment, the Selling 

Debtors shall be relieved, pmuant to section 365(k) of the Bankruptcy Code, from any further 

liability under the Assigned Contracts; 

12. Consummation of the Sale, including, 9thout limitation, the transfer of 

the assets to Purchaser pursuant to the APA and the assumption and assignment t& Purchaser of 

the Assigned ContrqAs, will not subject Purchaser to any debts, liabilities, obligations, 

~riunitments, responsibilities or claims of any kind or nature whatscwer, whether known or 

m o w n ,  contingent or otherwise, existing as of the date hereof or hereafter arising, of or ' 

.against the Debtors, any h a t e  of the Debtors, or any other person by reason of such transfers 

and assignments under the laws of the united States, any state, territory, or. possession themf, or 

the'District of Columbia applicable to such transactions, based, in whde or in part, directly or 
e .  

inditectly, in any theoq of law or equity, including, without limitation, any. theory of equitable 

law, including, without Limitation, any theory of antitrust or s.uuccessor or.transferee liabiiify; 

exkpt that muChaser shall be liable for payment only of the Assumed Liabilities. . .  
. * .  . 

e .  . . '  . .  * .. . . . ...e '. 

. .  . .  €3. On 'the Closing Date, each creditor of the Debtors is authorized to execute 

such documents and take a l l  other actions as may be necessary to release Liens (ex&@ permitted 

em"nm) on the Acquired Assets, if any, as pmGded for herein, as such Liens may have 

. . been W r d e d  or may otherwise exist; provided, however, such Lieqs SUI be deemed to attach 

. *  , - ,  . '  
* 

* .. 
' - to the p m  of the Salein accordance with paragraph 6 above: 



i 

. .  
. .  

- .  

I 

. .  

- .  
- .  1 *. . .  

. .  
! 
j .  
I 

I .  

i 

possession of some or ail of the Acquired Assets to be transferred as of such Closing Date am 

hereby directed to surrender possession of the Acquired Assets to the Purchaser on the Closing 

Date at that entity's sole expense. 

* 15. The SelIing Debtors are authorized, in their sole discr?etion, but with the 

consent of the Purchaser, where'required by the APA, to compromise disputes regarding 

amounts either due to or owed by the Selling Debtors under the terms of the APA and other 

ancillary documents, pursuant to section 363(b) of the Banicruptcy Code and Rule 9019@) of the 

16. The tenns and provisions of the APA and other ancillary documents, ' 

1 togeker with the tenns and provisions of this Order, shd be.binding in alI respects upon all 

entities, including the Debtors, any trustees thereof, their estates, their &editors, their 

shareholders, and all intere$edparties, addnhtrative agencies, govemmen#al units, Secretacies 

of state, federal, state and I&al officials, including any such'administrative or governmental 

authorities maintaining any authority relating to envimmhental, health, or &ety Iaws, and their 

respective s u ~ s o r s  or assigns, including, but not limited to, al l  non-debtor counter-parties to : . -  
8 
\ 

. .  . (  

. &e AssignedContracQ that wifl be-assig&i to the FWzhasef under the APA, and upon &y .. 

pisons &s&g a Lien againsithe Selling Debtors' estates or any of the A q W  Assets to be 

sold and assigned to the purchaser. 

.. . . 17. Nothing contained in ariy plan of reorganizatipq liquidation, or'order of. 

b y  type or kind . .  entered in (i) these chap* 11 cas&, Qi) &y subsequent chapter 7 case into 

which any such chapter 11 case &y be converted, or @i) any dated  proceeding Subsequent to' 

. I  

' i  

. .entry of 'this order, shall mdct with or derogate from the provisions of the APA or tb terms of 

. .  . .  



this Order. The Selling Debtors agree that the relief and protections granted to the Purchaser 

pursuant to this Order shall not be affected in any manner by the entry of an order confirming a 

chapter I1 plan of reorganization in any of the Selling Debtor's chapter 11 cases, c i s  Order . 

shall be binding upon and enforceahle against, among others, the Debtors, their estates and any 

ihd all chapter 7 and chapter 11 trustees thereof. 

18. To the extent permitted by section 525 of &e Banlcruptcy Code; no 

* go+ernmentd unit may revoke or suspend any permit or license reIating to the operation of the 

Acquired. Assets on account of the filing of these chapter 11 cases. 

19. This Court retains jurisdiction, even.afier the closing of these chapter 11 

cases; to: 

. .  

' .  

(a) inkxpeF, implement and enforce the terms and provisions of this Order 

and the terms of the M A ,  al l  amendments thereto and any waivers and 

consents thereunder aha of each of the agreements executed in connection 

. 

' therewith to which any of the' Debtors is a p.arty. or which bas been 
. . I  

&signed by any Debtor to @e Purchm,' 

(b) protect the Puyhaser or any of the Assigned Contracts or Acquired Assets 

against any o€.the Liens, as providtd h e i n ,  including to enjoin the 

.. cim"mncemerit or continuation,of any actim mpqg to impose s&mr 
. *  * .  . . I .*I . .. 1. 

.. * . ' . .  ' ... 
. . 

liability; 
r 

(c) enter orders in aid or furthmce of ,the Sale; 

' (d) * ;Compel delivery of a l l  Acquired Assets to the purchaser; 

. .  . :(e) adjudicate any and all . .  remaining issue. concemhg the Selling Debtors' 

.. right and authority to assume and assig the Assign@ Contracts and the 

rights and obligations of the Pumhas~ . .  &th respect to such assignment 
i 

and the existence of any default under any such Assigned contract; 
. .  
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. .  ( f )  adjudicate all issues concerning (alleged) preclosing Liens, and any other 

(alleged) interest(s) in and to the Acquired Assets, including the extent, 

validity, enforceability, priority and nahm of all'such (alleged) Liens; 

adjudicate any and all issues +dfor*disputes relating to the Selling 

~ b t d r s '  right, title orintewt in the Acquired Assets and the proceeds 

thereof, the Sale Motion and/or the APA; and 

(g) 
. 

* .  

(h) reopen the Debtors' chapter 11 cases to enfom the provisions of this 

Order. 

20. No bulk sales law or ziny similar law of any state or other jurisdiction shall .. 
. .  

. appiy in my way to the Sale. 
; 

21. The failure specifically to include any particular provision of the APA or 

. .  other agreements excicuted in connection therewith in this Ordershall not diqinish or impairlhe . 

. ' efficacy of such provision, it being the intent of this Court *at the APAmd other agreements 

executed in connection therewith and each h d  every provision, term, and'condition thereof be 

authorized.and approved in their entirety. 
* .  : 

22. The Purchaser may consummate the Sale at any time after entry of the 
.. - - .  

. : . OM& (including immediately therdter) by waiving any and all closing. conditio4 set fotth in 

. -. . ' ' the-MA that have not been satiked and by proceeding to clok &e Sale without any notice to 

i -- I.,. 

. -' the Court, any prepeCition or postpetition creditor of the bebtors, andlor any other party in 

- - .interest. 
.* . . .  

1 . * . *  . 23. . This Order shall be effecthe i"edia&Iyupon entry and Ba+uptcy 

Rules 6004@ and W ( d )  shdl not apply. 



in section 363{m) of tlie Banhptcy Code), and the Purchaser shall cdntinue to be in goad faith 

< .(as that tenn is used in section 363(m) ofthe Bankruptcy Code) by proceeding to close the Sale, 

even if such closing occurs immflately upon entry of this Order. Accordingly, the reversal or . .  

. modification on appeal of the authorization to consummate $e Sale provided herein shdl not 

affect the validity of the Sale to the Purchaser unless such authorization is duly stayed prior to 

closing of the Sale pending such appeal, The Purchaser is a purchaser in good faith of the 

Aquired Assets and the Assigned Contracts, and is entitled to all of the protections afforded by ' 

section 363(m) of the Bankruptcy code. . 
* .  

25. The APA and any dated  agreements, documents, or other instruments 

i . hay be modified, amended, or supplemented bycthe p&es thereto, in a.writing signed by such 

parties in accordance with the terms thereof, without further order of the Cpurt, provided that (a) 

b y  such modification, amendment, or supplement is not material and (b) to the extent 

practicable, notice of k y  modification, amendment, or supplement'should..be delivered to i . 
1 .  . .  
I , &unseIfor.the Commi#ee and.counie1 Tor the DJP'Leider at least five (5 )  'days prior to the 

effective date of any such modification, amendment, or suppIenient. 
e .  .. . . 

. 26. - 

27. 

The provisions of this Order are non-severable and mutually dependent 

For purposes of 'this Order, permitted encumbrances shall include liens fojr 

. . .  . a .  

. .  . -  
. .  . . -  
. .  

- 
taxes not ye% &e and payable. 

. -  

r .  

- .  

, 
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U.S. Bankruptcy Court 

District of Delaware 

.Notice of Electronic Filing 

The following transaction was m e l  mi from McFarland, Scotta Edelen entered on l a 1  
PM EST and filed on la1 112O03 
Case Name: 

Document Number: 64 

Docket Text: 

CABLE & WlRELESS USA, INC. 
Case Number: 03- 137 1 1-CGC 

'2003 at 3:32 

Motion to Approve Sate Notice of Errata Regarding Motion of the Debtors for an Order (A) Approving 
the Asset Purchase Agreement with Proposed Purchaser, (B) Authorizing (I)  The Sale of SubstantiaUy 
All of the Debtors'Asseis to Proposed Purchaser or Other Successfil Biddetfs) 
Clear of all Liens, Claims, Encumbrances and Interests and (]I)  Assumption andhsignment of Certain 
Executory Contracts, License Agreements and Unexpired Leases, and (C) Granting Related Relief 
(related document(s)[43] ) Filed by CABLE & wIREL;EsS USA, INC. (Attachments: # (1) Attachment 
part 1# (2) Attachment part 2# (3) Attachment part 3) (McFarland, Scotta) 

The following document(s) are associated with this transaction: 

Auction, Free curd 

Document description:Main Document 
Original filename:\PSZY l,DE\DataEFileDocuments\Cable & Wireless\l~2-l1-03\sEMwtc of 
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Electronic document Stamp: 
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Document description:Attachment pat 1 
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Electronic document Stamp: 
[SrAMP bkecfStamp-ID483460418 ~ate=12/11/2003] ~ieNumbex=2149047-1 
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02bdcelfc lfel9e9b7b9ca2 1553017c4165916cba6429e5d35ad908alel d8]] 
Document description:Attachment part 2 ' 

Original Eilename:\\PSZYl-DmData\EFileDocuments\C~e & WirelessU2-11-03\sEMWtc of 

Electronic document Stamp: 
{STAMP bkecfStampJD=983460418 ~ate=1U11/2003] [X;ileNumbe~2149047-2 
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