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PLEASE TAKE NOTICE that the attached Motion of the Debtors for an Order
" (4) Approving the Asset Purchase Agreement With Proposed Purchaser, (B) Authorizing (i) the
Sale of Substantially All of the Debtors’ Assets to Proposed Purchaser or Other Successful
-Bidder(s) at Auction, Free and Clear of All Liens, Claims, Encumbrances and Interests and (ii)
Assumption and Assignment of Certain Executory Contracts, License Agreements and Uhexptred
Leases, and (C) Granting Related Relief attached hereto as Exhibit A replaces the Motion of the
.Debtors for an Order (A) Approving the Asset Purchase Agreement With Proposed Purchaser,
* (B) Authorizing (i) the Sale of Substantially Al of the Debtors® Assets to Proposed Purchaser or
- 'Qmer‘Successful_Bidder(s') at Auction, Free and Clear of All Liens, Claims, Encumbrances and
ég? ~Interests and (ii) Assumption and Assignment of Certain Executory
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Contracts, License Agreements and Unexpired Leases, and (C) Granting Related Relief (Docket

No. 43), which was the wrong version of the Motion.

Dated: December 10, 2003
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

InTte: ) Chapter 11
. )
CABLE & WIRELESS USA, INC,, etal.,' ) CaseNo. 03-13711 (CGC)
) (Jointly Administered)
Debtors. )

- MOTION OF THE DEBTORS FOR AN ORDER (A) APPROVING
THE ASSET PURCHASE AGREEMENT WITH PROPOSED PURCHASER,
"~ (B) AUTHORIZING (I) THE SALE OF SUBSTANTIALLY ALL OF THE
. DEBTORS’ ASSETS TO PROPOSED PURCHASER OR OTHER SUCCESSFUL
BIDDER(S) AT AUCTION, FREE AND CLEAR OF ALL LIENS, CLAIMS,
ENCUMBRANCES AND INTERESTS AND (II) ASSUMPTION AND ASSIGNMENT
OF CERTAIN EXECUTORY CONTRACTS, LICENSE AGREEMENTS AND

UNEXPIRED LEASES, AND (C) GRANTING RELATED RELIEF

On December 8, 2003 (the “Petition Date™), the above-captioned. debtors and
debtors in possession (the “Debtors”) filed voluntary petitions for relief under chapter 11 of title
11 of the United States Code (the “Bankruptcy Code™). The Debtors also filed g‘plan of
feorganization (the “Plan™) on the Petition Date, which Plan contemplates a sale of substantially
éll of the Debtors’ assets and business operations unaer section 363 of the Bankruptcy Céde (the
_‘“_Sale”).

During the 6 months immediately preceding the filing of these chapter 11 cas&,
the Debtors, togethcr with their professionals, extensively mérl;etcd the Debtors’ U.S. domestic

-hosting and U.S. internet provider services businesses. Asa r.esult of their exhaustive efforts, on

December 8, 2003, just prior to filing their chapter 11 petitions, the Debtors executed an asset

_ ! The Debtors consist of the following entities: Cable & Wireless USA, Inc., Cable & Wireless USA of Virginia,
Inc,, Cable & Wireless Internet Services, Inc., Exodus Communications Real Property I, LLC, Exodus
Communications Real Property Managers I, LLC, and Exodus Communications Real Property I, LP.
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purchase agreement (the “APA,” attached hereto as Exhibit AY? with Gores Asset Holdings, Inc.,
an affiliate of Gores Technology Group, LLC (the “Proposed Purchaser™).

Pursuant to the AfA, the Proposed Purchaser has agreed to purchase substantially
all of the Debtors’ assets under sections 363 and 365 of the Bankruptcy Code for at least $50
million, and up to approximately $125 million, in consideration (not including certain specified
liabilities to be assumed by the Proposed Purchaser), as further described herein and in the
attached APA, subject to higher and better offers through an auction process (fhe “Auction™). As
" required by the APA, and in furtherance of their sale efforts, on December 10, 2003, the Debtors
| filed a motion (the “Bidding Procedures Motion™) for enu'ytof an order (the “Bidding Procedures
Order”) approving certain bidding procedures by which the sale and Auction of the Debtors”
assets will be governed. |

As further required by the APA, the Debtors ;mw file this Motion (this “Sale
Motion™) for entry of an order (A) approving the APA with the Proposed Purchaser;

(B) authorizing (i) the sale of substantially all of the Debtors assets to the Proposed Purchaser or
~othér successful bidder(s) at an ;clgction, free and clear of all liens, cla-irns, e[iéumbrances, and
interests, and (u) the assumption and assignment of certain executory contracts, license
agreements and unexpired leases; and (C) granting certain related relief.

Because the. Debtors seek to consummate the sale on an expedited basis, the
Debtors have requested that the Court approve the Bidding Procedures Motion and seta hearing

-on the relief requested in this Sale Motion (the “Sale Hearing”) at the earliest imsSible date.

2 Due to the voluminous and confidential nature of the schedules and exhibits to the APA, the APA is attached
hereto without copies of such schedules and exhibits. To the extent such schedules and exhibits do not contain
confidential or proprietary information, copies of the schedules and exhibits will be made available to interested
parties upon written request to the undersigned counsel for the Debtors.
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Because the Debtors’ businesses have been extensively marketed over the past 6 months, with
more than 90 potentially interested parties contacted and 61 potential bidders executing
confidentiality agreéments and receiving a comprehensive detailed offering memorandum, and
this Sale Motion is being filed approximately 40 days prior to the requested date of the Sale
Hearing, the Debtors‘ believe that all parties with an interest in the sale of the Debtors’ assets will
receive sufficient notice of the sale Vof the Debtors’ assets. An expeditious sale of the Debtors’
assets also is necessitated because the Debtors continue to require significant fresh cash

- resources to fund their daily business operatidns, which administrative expenses will be funded

; through a proposed debtor in possession financing facility. Furthermare, the value of the

Debtors’ businesses is dependent upon mﬁ@dmg customer rclatiohshi;is and ensuring the
seamless maintenance of hosting and networking services ;co their customers per{ding the

* consummation of thé proposed sale. Thus, an expeditious sale as soon as possible, but in any
event prior to January 19, 2004, will preserve the value of the business and minimize overall
losses to creditors. | |

In further support of this Sale Motion, the Debtors reépectfully represent as
'-Jfoll'ows:
JURISDICTION
1. This Court has jurisdiction over this Sale Moﬁon pursuant to28 U.S.C. 8§
157 and 1334.. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue is proper
. before this Couirt pursuant to 28 U.S.C. §§ 1408 apd 1409. The statutory predicates for the: felief

requested herein are sections 105(a), 363(b), (f), and (i), 365 and 1146(c) of the Bankruptcy
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Code and Rules 2002(a)(2), 6004(a), (b), (c) and (e}, 6006(2) and (c) of the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy. Rules”).

GENERAL BACKGROUND

2. On the Petition Date, the Debtors commenced their respective
reorganization cases by filing voluntary petitions for relief under chapter 11 of the Bankruptcy
Code. The Debtors continue to operate their businesses and manage their properties as debtors in

possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. No trustee or examiner

<. has been appointed in these cases.

A. The Debtors’ Business Operations and Corporate Structure,

3. The Debtors are leading providers of internet web hosting and network
services throughout. the United States. As of the Petition Date, the Debtors were the second
largest hosting services provider in the United States and one of the largest carriers of Internet
traffic, focusing on blue chip Fortune 1000 customers. The Debtors are headquartered in
Northern California and maintain primary network operations and sales in Reston, Virginia. Thp

Debtors also maintain other offices and operations in 20 additional states throughout the United

States, as well as the District of Columbia. As discussed in greater detail below, after a series of

acquisitions starting in 1998, the Debtors today provide services representing approximately 12-

'15% (when measured by revenue), of the customer base in the competitive hosting market with

over 4,300 domestic and international customers including some of the nation’s largest

corporations such as Merrill Lynch, Yahoo, GE, Microsoft, Google, and Pearson.
4. The Debtors’ web hosting business is comprised of approximately 19

operational world-class Internet Data Centers (“IDC”) connected to their network in 8 major

4
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ProveaN

metropolitan markets across the United States. These latest-generation IDCs provide co-location
services in a highly reliable and secure physical environment that keep customers’ servers up and

running without interruption 24 hours a day, 7 days a week. The Debtors also provide managed

‘hosting services that allow them to mogitor and manage their customers’ online operations in a

manner that is cost-effective angd highly reliable.

5. The Debtors’ network business provides a broad portfolio of leading-edge
internet services, ranging from basic infrastructure products to higher-value managed services,
using the Debtors’ state of the art facilities-based network, consisting of a fiber infrastructure
x;vit.h approximately 21 network locations that house the major network nodes that comprise the
network, reaching all major markets across thé country.

| 6. As of the Petition Date, the Debt'ors employ approximately 1,570
employees, about 99% of whom are full-time employees. Approximately two-thirds of the

Debtors’ employees are located in Northern California and Virginia, with the remaining one-

third located in approximately 25 additional states and the District of Columnbia, and a handful of -

employees located internationally. None of the Debtors’ employees is subject to a collective

-bargaining agreement.

7. Each of the Debtors is an indirect subsidiary of Cable & Wireless PLC
(“PLC"), a public limited company organized under the laws of England and Wales. The

Debtors conduct the bulk of their business through two main operating companies, Cable &

- Wireless USA, Inc., a Delaware corporation (“CWUSA”), which owns essentially all of the

network assets, and Cable & Wireless Internet Services, Inc., a Delaware corporation (“CWIS’;),

12311-001\DOCS_DE:85126.2



——

which o;vns essentially all of the hosting assets and holds title to a parcel of real property located
in El Segundo, Califomia.

8. CWUSA is the pare-nt company of both CWIS and of Cable & Wireless
USA of Virginia, Inc. (“CWVA™), CWVA is a Virginia corporation formed solely to hold
certain intellectual property pursuant to the laws of that state. CWIS is the parent of several
wholly-owned subsidiaries and a member of two Delaware limited liability companies — (i)
CWIS is the sole member and manager of the Debtor Exodus Communications Real Property
Managers I, LLC (“Exodus Managers™) and (ii) CWIS and Exodus Managers are the members of

the Debtor Exodus Communications Real Property I, LLC (“Exodus LLC").. Exodus LLC holds

"4 parcels of real property, all of which are located in Santa Clara, California. Exodus Managers,

as general partner, and Exodus LLC, as limited partner, hold a combined 100% interest in the
Debtor Exodus Communications Real Property I, LP (“Exodus LP”). As of the Petition Date,
Exodus LP does not maintain any operations or assets.

B.  Events Leading To The Commencement Of These Chapter 11 Cases.

9. CWUSA, originally known as TDX Systems, Inc., a District of Columbia

ccorporation, was formed in 1975 primarily to provide voice services. Thereafter, CWUSA

- expanded its business to include internet and web-hosting operations. To that end, CWIS and/or

CWUSA consummated several substantial acquisitions between September 1998 and February

2002, beginning with the acquisition of MCI’s Internet backbone, and the subsequent

acquisitions of Digital Island, Inc. (a hosting and content distribution company) in June 2001 and

substantially all the assets of EXDS, Inc. (formerly Exodus Communications, Inc.) in February

3

" 2002.
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10.  Recently, the telecom;nunications and Internet sectors have suffe;ed
drastic declines, caused in part by a prolonged period of weakened economic conditions in the
U.S. markets, and by the presence of too many competitors in a market that did not grow as
'quickly as anticipated. In response to the challenges in the overall economy, many industry

- sectors introduced sweeping cost reduction programs, often targeting technology initiatives.
Improvements in the efficiency of the technology in the telecommunications and Internet sectors
led to increased competition and severe downward pricing pressures as established competitors

: 7
* and pew entrants into the market competed for the traffic to populate the already overdeveloped

network infrastructure.
| 11.  The severity of the crisis in the telecommunications industry is

exemplified by the significant number of telecommunications companies that recently have
sought bankruptcy protection, a list that is populated heavily with household names, many of
‘whom are direct competitors, suppliers or cu;e,tomcrs of the Debtors. The emergence of these
competitors with streamlined cost structures and substantially de-levcraged balancg sheets has
continued the downward pressure on the economics of the telecommunications industry.

12. In-addition to the effect of weakened telecommunications industry
.conditions in general, the Debtors had made significant expenditures of capital for their . |
abquisitions and subsequent investments in the Digital 1sland and Exodus buginesses, “;ith

signiﬁcaﬁt management time and attention focused on the integration of those acquisitions into

._.the then-existing business.

13, In Séptember 2002, PLC introduced a new executive ﬁanagement team at

the Debtors charged with restructuring the U.S. operations and curbing the mounting operating

' 7
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losses at the Debtors. Management soon began implementing its restructuring plan designed to
(i) integrate the two core U.S._ businesses (hosting and networks), (ii) establish a smaller, more
efficient backbone network, (iii) exit non—core‘and less profitable products and services,
(iv) dramatically reduce costs, and (v) improve asset utilization and profits by consolidating
IDCs that were spread too thin and not fully utilized. Over the subsequent nine months,
management reduced headcount by approximately 45% from approximately 4,300 employees in
" September 2002 to 2,300 emplo&ees as of May 31, 2003, ana implemented additional cost
_cutting initiatives, including, without limitation, the termination and sale of the Debtors
unprofitable and non-core voice services business.

14.  However, the Debtors continued to suffer negative cash flow during 2003,
* For the period from January 2603 through May 2003, PLC loaned approximately $234 mil!ic;n to

prdvide liquidity to the Debtors and support their business operations. On June 4, 2003, PLC

| announced its determination that the U.S. domestic hosting and U.S. internet provider services
business would no longer be a part of its core market and expressed its intention to withdraw
from the U.S. dqmestic market while maintaining the U.S, infrastructure necessai'y to serve its
international cust-omers. |

15. On September 17, 2003, in accordance with the June 4, 2003
announcement, Cable & Wireless Holdings, Inc. (“Holdings™),> CWUSA, and CWIS on the one
hand, and PLC and Cable & Wireless Americas Operations, Inc., a newly-formed wholly-owned

subsidiary of PLC, on the other hand, executed a separation agreement with an effective date of

3 Holdings is the non-debtor, parent corporation of CWUSA, and holds certain of the Debtors® employee benefit
-assets and labilities, but conducts no business operations.

8
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July 1, 2003 (the “Separation Agreement”). The Separation Agreement governs the terms of the
mutual separation of the Debtors’ operations ffom l;LC and the Cable and Wireless group’s
operations, and vice versa. The Separation Agreement contains provisions that specify, among
other things, the terms for the exchange of goods and the provision of services between the
parties thereto for the periods set forth in the Separation Agreement.

16.  Notwithstanding its separation from its U.S. operations, PLC reiterated its
:commitment to provide continued financial support to the Debtors through a reasonable period.
‘The Debtors therefore negotiated a credit agreement (more fully described below) with PLC to
fund the Debtors’ operations and preserve value in the business while management and the
Debtors’ Boards of Directors reviewed the Debtors’ alternatives. To aid them in that effort,
CWUSA, CWIS and Holdings engaged AP Services, LLC, an affiliate of AlixPartners, LLC
(“AlixPartners™) as restructuring advisors to assist them in evaluating and implementing strategic
and tactical options through the restructuring process, including providing the services of a chief
executive officer, chief financial officer, chief restructuring officer and other temporary staff.

C. The Debtors’ Prepetition Financial Condition and Postpetition DIP Facility.

17.  For the 6 months ended September 30, 2003, the Debtors generated
revenues of approximately $280 million and had aggregate operating losses of approximately
$240 million after crediting a gain on sales of assets of $17 million. The losses included an
intercompany interest charge of approximately $90 million and extraordinary charges of $.88
million for, among other things, impaifment of long lived assets, payments made to severed
employees and payments required under contractual commitments that are no longer expected to

benefit ongoing operations. The Debtors currently derive approximately two-thirds of their
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revenues from the hosting services business operations and the remainder from the network
business.

18.  To finance the Debtors’ operations through the chapter 11 sale process,
prior to filing the chapter 11 cases, the Debtors negotiated a debtor in possession revolving credit
facility of up to $100 million in financial accommodations (the “DIP Facility™) with PLC, as the
DIP lender, and JPMorgan Chase Bank, as administrative agent and collateral agent. The DIP
Facility will be secured by substantially all of the Debtors’ assets, including their accounts
receivable and property, plant and equipment. Advances under the DIP Facility will be used to
pay postpetition operating expenses, certain prepetition claims as may be approved by this Court,
and other items necessary to the successﬁ.ll. sale and wind-down of the Debtors’ businesses.

D. The Debtors’ Plan of Reorganization.

19.  As previously mentioned, the Debtors filed a Plan on the Petition Date.
The Plan contemplates that the proceeds of the Sale will fund the distributions provided for in the
Plan. Moreover, to the extent the proceeds of the sale are insufficient, under the Plan PLC shall,
through a combination of cash contributions and claims subordinations, provide for the payment

of administrative and priority claims (up to a specified amount) and for a pool of at least $20.

-million for the benefit of unsecured creditors.

20.  The Debtors expect to complete the initial closing of the Sale by the end of
January 2004, shortly after the requested hearing date on the Sale Motion. Pursuant to the terms
of the APA, the Proposed Purchaser (if it is the Prevailing Bidder) is to manage the business until
the necessary regulatory approvals are obtained to transfer the assets to the Proposed Purchaser’s

owneréhip. The Debtors contemplaté obtaining approval of their disclosure statement shortly

10
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after the Sale Hearing and confirmation of the Plan at or about the time of receipt of final
regulatory approval and consummation of the Sale. As such, the Plan and the Sale are
inextricably intertwined.

THE DEBTORS’ EXTENSIVE PREPETITION MARKETING AND SALES EFFORTS

21.  OnJune 4, 2003, as part of its restructuring efforts, PLC announced its
intentions to ex_it its domestic web hosting and internet connectivity operations in North
America. In connection with the annouﬁcemen;, PLC and its financial advisors, Greenhill & Co.
(“Greenhill”) began the process of identifying potential purchasers of the Debtors’ assets. The
Debtors also retained their own legal counsel as well as investment bankers, The Blackstone
Group (“Blackstone”), to analyze and advise them with respect to strategic alternatives of
continuing operations as a stand-alone entity following the corpo.rate separation from PLC. After
exaﬁhﬁng all of the alternatives, the Debtors concluded that the prompt cons'ummation ofa
transaction by which all or substantially all of the assets of the Debtors were sold together as an
operational business would be the most beneficial to the Debtors’ cieditors and other holders of
interests because it would maximize the value of the Debtors’ assets, preserve jobs and maintain
valuable bﬁsiness relationships with vendors and customers. With the help of Debtors’
management, and working closely with Greenhill, Blackstone assembled a comprehensive
offering memorandum to be used for marketing purposes.
'22.  The Debtors and their professionals, with the assistance of Greenbhill,

in{tially identified and then sent confidentiality agreements to approximately 92 entities that had
expressed an interest in acquiring the assets of the Debtors. Of the parties that were initially

contacted regarding such a transaction, approximately 61 executed confidentiality agreements.

11
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Upon receiving an executed confidentiality agreement, the Debtors forwarded to potential buyers
a comprehensive offering memorandum, which provided additional detail regarding the Debtors’
financial and business operations, including information regarding customers, products lines,

strategies, historical and projected financial performance,’ employees, real estate, various sale

-and marketing information, and overall company histories. Among the parties that were

contacted, approximately 27 potential buyers submitted preliminary letters of interest expressing
their interest in acquiriné the assets of the Debtor and providing an initial value range for either

individual businesses (i.¢., the web hosting business or the network business) or the business as a

“whole. Based on the preliminary letters of interest, the Debtors, in consultation with their

professionals, chose 14 entities (the “First Round Bidders™) to continue in the process and to

conduct further due diligence.

23.  With the assistance of the Debtors, Blackstone assembled additional

. information regarding the assets of the businesses to allow First Round Bidders to conduct

- further due diligence. The Debtors assembled an online data room containing extensive

financial, operational and strategic information for review by the First Round Bidders. To
further facilitate the due diligence efforts, the Debtors arranged for their senior management to

give presentations to the First Round Bidders. These management presentations were held in

San Francisco, California and Washington, D.C. and consisted of 3 to 4 hour pe{Nérpoint

presentations, followed by a question and answer session. First Round Bidders were also given

the opportunity to tour one of the Debtors’ internet dataicenters in Santa Clara, California.

* The financial information provided was presented on a pro forma basis to enable prospective buyers 1o evaluate
the business on a stand-alone basis. '

12
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Follow-up due diligence telephone conferences with the Debtors’ senior management were
scheduled at the request of the First Round Bidders. To narrow the field of First Round Bidders,
the Debtors asked the bidders to provide a non-binding letter of intent. In response, 11 entities
forwarded letters of intent to the Debtors, of which 5 entities (the “Second Round Bidders”) were
chosen to continue in the sale process.

24.  The Second Round Bidders were given additional access to the Debtors’
.senior management, as well as more sensitive due diligence materials. To maximize value for
the estates by selling the company as a whole rather than piecemeal, a Second Round Bidder
interested in only one of the businesses was allowed to partner up with another Second Round'
Bidder interested in the other business. At the end of the second round of diligence, the Second
| Round Bidders were asked to ptoviqc binding letters of intent for the whole business as well as a
mark-up of an asset purchase agreement previously drafted by the Debtors legal counsel. Based
on the value of the bid and the negotiated asset purchase agreement, the Debfors, along with their
professionals, determined, m their business judgment, that the offer from the Proposed Purchaser
was the highest and best offer for the Debtors’ businessgs as a whole. Specifically, the Proposed
- Purchaser offered a higher ovcrhll-edono.mic value, as well as the ability to quickly consummate
a deal without ﬁnancihg contingencies and with minimal due diligence contingenci’és.

25. Iﬁlmediately prior to tﬁe filing of these chapter 11 cases, and after
- prolonged and arms-length negotiations; the Debtors and the Proposed Purchaser executed the .
APA. Under the terms of the APA, approval of which is the subject of this Sale Motion, the .
Proposed Purchaser will acquire substantially all of the Debtors’ assets for abproximatcly $125
million in consideration, consisting of approximately $50 million in cash (including up to $5

13
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million towards payment of proposed cure amounts), and $75 million in a senior secured
increasing rate note from Gores Asset Holdings, Inc., as well as the assumption of specified pre-
closinglliabilities. The proposed purchase price is subject to adjustments based on business
performance targets that have been set for Working Capital (as defined in the APA), revenue and
:certain overhead expchses. Although the proposed purchase price will be reduced if the Debtors
do not achieve the business performance targets, under the terms of the APA, the i)urchase price
canriot be reduced to less than $50 million.’
Relief Requested
26. By this Sale Motion, pursuant to sections 105(a), 363(b), (f) and {m), 365

-and 1146(c) of the Bankruptcy Code, the Debtors seek entry of an order by this Court (the “Sale
Order™) _approw_ng the APA with the Proposed Purchaser and authorizing the sale of substantially
all of the. Debtors’ assets to the Prevailing Bidder(s) at the Auction, free and clear of all liens,
claims, encumbrances, and interesté (other than certain Permitted Encmbmces)6, upon the
terms set forth in the APA and the proposed order attached hereto (the “Sale Order”).

27.  The Debtors also seek authorizatipn and approval, under section 365 of the
Bankruptcy Code, for the Debtors to assume and assign to the Prevailing .Bidder(s) ce;rtain
executory contracts And unexpired leases of real and personal property -associatgd with the

“business (the “Assigned Contracts”). Given the number of Assigned Contracts that may be

"3 Based on the Debtors’ ongoing analysis of the business performance targets as of the date hereof, although the

. Debtors believe that they are likely to meet most of the business performanoe targets set forth in the APA, one of the
_"business performance targets is estimated to adjust the proposed maximum purchase price downward to the floor
sprice of $50 million. The Debtors’ assessment of the estimated closing adjustments, however, is ongoing and

remains subject to change.

¢ Capitalized terms used herein and not otherwise defined shall have the same meaning as in the APA attached

hereto as Exhibit A.

14
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transferred under the APA, the Debtors have requested that the Court approve a process by

which the Debtors and the counter-parties to the Assigned Contracts that potentially will be

assumed and assigned can establish the correct cure obligations necessary to be paid under

section 365 of the Bankruptcy Code (the “Cure Procedures”)’.

28.

Finally, the Debtors seek an order from this Court exempting the Sale

from the stamp tax or similar taxes pursuant to section 1146(c) of the Bankruptcy Code.

29.

SUMMARY OF THE APA®

A summary of the key terms of the APA is set forth below:

Debtors

CWUSA, CWIS, CWVA, Exodus Managers, Exodus LLC, Exodus LP

Proposed Purchaser

Gores Asset Holdings, Inc.

Purchase Price
(APA, §§ 1.3,2.1,
2.5,7.4)

$120 million in consideration (consisting of $45 million in cash and
375 million in a senior secured increasing rate note from Gores
Technology ‘Group, LLC), plus the payment of cure costs
corresponding to the Assigned Contracts in a maximum aggregate
amount of up to $5 million, plus the assumption of specified pre-
closing liabilities. The proposed purchase price is subject to
adjustments based on business performance targets that have been set
for Working Capital, revenue and certain overhead expenses. Although
the proposed purchase price will be reduced if the Debtors do not
achieve the business performance targets, under the terms of the APA,
the purchase price cannot be reduced to less than $50 million.

Acquired Assets
(APA, §§ 1.1, 7.7)

The Acquired Assets include substantially all of the property and assets
of the Debtors® Business, moveable and immoveable, real and personal,
tangible or intangible, of every kind and description and wheresoever
situated (including, without limitation, all Owned Real Property; all
rights under the Real Estate Leases; all owned Equipment and rights to
the warranties and licenses received from manufacturers and sellers of
the Equipment; deposits, pre-paid expenses, and prepayments related to
the Acquired Assets; all owned personal property and rights under
leases of equipment and personal property; Accounts Receivable;

"7The Debtors’ proposed Cure Procedures for the Assigned Contracts is set forth in the Bidding Procedures Motion.
As part of their Bidding Procedures Motion, the Debtors have requested that the Court approve a form of Cure
Notice, Once the Court enters the Bidding Procedures Order, the Debtors will serve the Cure Notice on the relevant
service parties, Specifically, the Debtors propose sending out the Cure Notice to all counterparties to the Assigned
‘Contracts setting forth the proposed cure amount and objection deadline by which all objections to the cure amount

are due:

8 To the extent of any inconsistency between this summary and the terms of the APA, the APA shall control.
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Customer Contracts; Supplier Contracts; Other Contracts other than
Excluded Contracts; Inventory and related warranties; all rights in
Patents, Trademarks, Copyrights and all other Intellectual Property
owned by the Debtors (to the extent transferable), and any rights to sue
and recover damages and profits and all other remedies for past, present
and future infringements of the foregoing; computer software or
systems owned by the Debtors; rights under Permits (to the extent
transferable); Business Records; all corporate telephone numbers,
corporate addresses and bank accounts used in connection with the
operation or conduct of the Business or the Acquired Assets; all assets
acquired by the Proposed Purchaser pursuant to Article 9 of the APA
relating to employees and employee benefit plans; any assets that
would constitute an Acquired Asset that was or will be transferred to
the Debtors in accordance with the Plc Transition Services Agreement;
foreign nodes and the rights of the Debtors with respect to foreign
collocation sites; and all rights, demands, claims, credit, allowances,
rebates and causes of action (other than against the Debtors or any of
their Affiliates) arising out of or relating to the Acquired Assets) all as
further identified in Section 1.1(a) through (t) of the APA, but
expressly excluding all Excluded Assets. The Proposed Purchaser
reserves its right to amend any of the Schedules of Acquired Assets set
forth in section 1.1 of the APA so as to remove any item.

B Excluded Assets
| (APA, §§ 1.2,7.7)

| The Acquired.Assets do not include the properties, assets, rights and

claims of the Debtors listed or described in Section 1.2(a) through (q)
of the APA, including, without limitation, the Debtors’ cash and cash
equivalents, checks in transit and undeposited checks; the Debtors’

rights in the Excluded Contracts; all assets of Employee Benefit Plans
and all other assets to be retained by the Debtors pursuant to Article 9

| of the APA; all rights to certain Claims (including insurance proceeds),

refunds or adjustments with respect to the Excluded Assets; assets that
would otherwise be Acquired Assets that are disposed of in the
Ordinary Course of Business or as otherwise expressly permitted by the
termis of the APA; assets transferred to PLC in accordance with the
PLC Transition Services Agreement; all losses, loss carry forwards and

| rights to receive refunds or credits with respect to Taxes incurred or

accrued prior to the Closing Date; certain Claims relating to the
Chapter 11 Cases, including, but not limited to, avoidance actions; all
shares of capital stock or other equity interests of all of the Debtors and
all their Affiliates; all rights in, to and under the Separation Agreenient
and the Apollo Agreement; all rights under the APA and any related
documents; all rights in the Cable & Wireless brand name and any
derivatives except as provided in the Plc Transition Services
Agreement; certain specified corporate documents; all of the Debtors
rights to recovery of cash collateral given to obtain letters of credit and
rights to recover amounts drawn or paid on letters of credit; all
intercompany accounts receivable; all rights under any Supplier”
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Contract that is the subject of any guarantee or other credit support by
PLC or to which PLC is a party, with certain specified exceptions; and
any other assets set forth in Schedule 1.2(q) to the APA. The Proposed
Purchaser may amend or modify Schedule 1.2(q) and, subject to certain
specified restrictions, Schedule 1.2(b).

Assigned Contracts
(APA §§ 1.1, 1.5,

7.7)

The Debtors shall assume and assign to the Proposed Purchaser all of
the Debtors’ executory contracts and unexpired leases that may be
assigned to the Proposed Purchaser in accordance with sections 363
and 365 of the Bankruptcy Code except for the Excluded Contracts
(collectively, the “Assigned Contracts”).

| Assumed Liabilities
(APA, § 1.3)

The Assumed Liabilities include those liabilities of the Debtors set
forth in Section 1.3 of the APA that the Proposed Purchaser agrees to
assume, including: (i) 50% of all liabilities and obligations of the
Debtors for Transaction Taxes payable in connection with the
transactions contemplated in the APA, subject to a maximum liability
of the Proposed Purchaser of $500,000, less any amounts by which cure
costs actually paid by the Proposed Purchaser under Section 7.4 of the
APA exceed $4.5 million; (ii) all liabilities and obligations with respect
to Accounts Payable in connection with the operation of the Business
or the operation of the Acquired Assets (other than Accounts Payable .
owing to PLC or any of its Affiliates); (iii) all liabilities and obligations
of the Debtors under the Permits included in the Acquired Assets; (iv)
all liabilities and obligations of the Debtors to be assumed by the
Proposed Purchaser pursuant to Article 9.of the APA; (v) all liabilities
and obligations relating to the Proposed Purchaser’s ownership of the
Acquired Assets or that arise as a result of the Proposed Purchaser’s
operation of the Business other than Taxes that relate to the Business or
the Acquired Assets for the periods through the Adjustment Date, but
including Taxes relating to the Acquired Assets for periods after the
Adjustment Date; and (vi) leases included in the Acquired Assets
pursuant to section 1.1(e).

{ Excluded Liabilities

|(aPA§14)

The Excluded Liabilities include all of the liabilities of the Debtors
other than the Assumed Liabilities and those liabilities expressly set
forth in Section 14.7 of the APA.

| Deposit (APA, § 2.2)

Within 3 business days of the date of the APA, the Proposed Purchaser
will execute and deliver to the Debtors a Deposit Escrow Agreement
and deposit with the Escrow Agent $5 million (the “Deposit™);
provided, however, that the obligation to provide the Deposit may be
satisfied by the Proposed Purchaser causing an irrevocable Letter of
Credit in the face value of $5 million issued by a commercial bank or
similar institution unaffiliated with the Proposed Purchaser or any of its
affiliates and having assets in excess of $50 billion to be issued to the
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Representations and
{ Warranties;
Covenants (APA,
Articles 4 and §,
1§14.4)

The representations and warranties and covenants are customary for a
transaction of this type, including, without limitation, representations
and warranties regarding the authority to enter into the Sale transaction
and the agreement to abide by all laws with respect to the Sale, and
covenants regarding conduct of the Business in the pre-Closing period,
contract cure obligations, the best efforts of the parties, notices and
consents, access to information and the risk of loss. The
representations and warranties of the Debtors set forth in the APA orin
any certificate delivered pursuant to Sections 12.3(a) or 12.3(b) shall
survive for a period of 6 months after the Closing Date.

Bidding Procedures

(APA, §8.2)

The APA contemplates the approval of bidding procedures, as further
described below, to govern the auction process.

{ Overbid Protections
{ and Subsequent -

.| Overbids (APA,

1 §§8.2(e), 83)

The initial overbid must be, in the Debtors’ reasonable judgment after -
consultation with their financial and legal advisors, likely to result in
value to the Debtors (taking into account the impact of any delay in
closing such Bid and purchase price adjustments included therein,
among other relevant factors) of an amount greater than the aggregate
of the value of the sum of: (A) the Purchase Price (as defined in the
APA), plus (B) the amount of the Break-Up Fee (as defined below);

| plus (C) the amount of the Expense Reimbursement (as defined below);

plus (D) $5 million. The first subsequent overbid made at the Auction
must be in an increment of at least $5 million higher than the bid at
which the Auction commenced and then continue in minimum

.increments of at least $2 million higher than the previous bid.

Break-Up Fee and
. Termination Fee

| (APA, §§ 13.5(a),

| 13.5(p), 13.4)

In the event that (i) the APA is terminated at any time before Closing
because the Debtors have entered into an agreement with respect to an
Alternative Transaction in accordance with Section 13.5, or (ii) if the

| APA is terminated in accordance with Section 13.2(a)(iv) due to a

breach by the Debtors of any of their representations and warranties

1 and the Debtors consummate an Alternative Transaction within 12

months of the date of such termination, the Debtors shall, jointly and
severally, pay to the Proposed Purchaser in immediately available
funds a cash fee equal to $3,500,000 (the “Break-Up Fee™), with such
Break-Up Fee to be paid upon the closing of the Alternative
Transaction, plus the Expense Reimbursement (as defined below). The
Debtors’ obligation to pay the Break-Up Fee shall survive termination
of the APA and shall constitute an administrative expense of the
Debtors” estates under section 364(c)(1) of the Bankruptcy Code with
priority over any and all administrative expenses of the kind specified
in sections 503(b) or 507(b) of the Bankruptcy Code,

In the event the APA is validly terminated by the Proposed Purchaser
in accordance with Section 13.2(a)(iv) due to a breach by the Debtors
of any of their representations and warranties or pursuant to Section
13.2(a)(iii) for failure to Close the Sale within 120 days of execution of
the APA (other than if such termination is due to the Proposed
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Purchaser’s failure to fulfill any of its obligations or to satisfy any of its
representations and warranties under the APA), the Debtors shall
compensate the Proposed Purchaser in the amount of $1.5 million for
expenses incurred in connection with the performance of due diligence
and negotiations of the APA by Proposed Purchaser (the “Termination
Fee”). '

- Expensé In the event the APA is validly terminated by the Proposed Purchaser
| Reimbursement in accordance with Section 13.2(a)(iv) due to a breach by the Debtors
(APA, §13.4) of any of their representations and warranties or by the Debtor pursuant

to Section 13.2(a)(iii) for failure to Close the Sale within 120 days of
execution of the APA (other than if such termination is due to the

{ Proposed Purchaser’s failure to fulfill any of its obligations or to satisfy

any of its representations and warranties under the APA), the Debtors
shall promptly pay (upon receipt of reasonable documentation) to the

| Proposed Purchaser the amount, not to exceed §1 million, of the
{ Proposed Purchaser’s reasonably documented expenses, fees and
| disbursements incurred in connection with the due diligence

investigation, the preparation and negotiation of the documerits and
instruments executed in connection with the APA, and the transactions

| contemplated therewith (the “Expense Reimbursement™).

No Shop Provisions
{ (APA, § 6.12)

Immediately upon the execution and delivery of the APA, the Debtors

| will cease any and all activities, discussions or negotiations with any

parties with respect to the sale of the Business. The Debtors shall not.
during the period beginning on the date of the APA and ending with the

| completion of the Auction, solicit or initiate any discussions with any

Person relating to any Acquisition Proposal or enter into any binding or -
non-binding agreement or letter of intent with respect to an Acquisition

| Proposal; provided, however, that the foregoing shall not prohibit the
{ Debtors from taking any action that their boards of directors reasonably
| conclude is necessary or appropriate in the exercise of their fiduciary |

duties as directors. The Debtors shall notify the Proposed Purchaser in

{ the event that they enter into negotiations with any bidder (without

disclosing such bidder's name) or permit any potential bidder other than

| the Proposed Purchaser to have access to the customers of the Business.

Closing Date (APA,
f §3.1)\ ' '

The consummation of the transactions contemplated in the APA shall
take place on the 3" Business Day following the satisfaction or waiver
by the appropriate party of all of the conditions contained in Article 12
of the APA, or 6n such other date as may be agreed to by the parties. If

{ the terms of Section 12.4 of the APA apply, the consummation of the

transactions contemplated in the APA, as modified by the terms of
Section 12.4 shall take place on the 3™ Business Day following the
satisfaction or waiver by the appropriate party of all the conditions

“contained in Article 12 of the APA (other than with respect to the

receipt of the Regulatory Approvals set forth in Section 12.1(b)), or on
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{ Escrow Closing and
| Management
Agreement Pending
| Regulatory

‘| Approvals (APA,
§12.4)

Upon the satisfaction or waiver by the appropriate party of all of the
conditions set forth in Article 12 other than with respect to the receipt
of the Regulatory Approvals set forth in Section 12.1(b), the following
shall occur (and the relevant actions required by Article 3 of the APA
shall be modified as follows): (a) the Proposed Purchaser shall deposit
the Cash Payment of the Purchase Price and the Seller Note into the
Closing Escrow Account in the form attached to the APA as Exhibit G;
(b) the Acquired Assets and Assumed Liabilities shall be operated
pursuant to the Management Agreement having the terms set forth in
Exhibit C to the APA; and (c) subject only to the terms of the
Management Agreement and the terms of Sections 12.4(a) and (b) of
the APA, the Closing shall be deemed to have occurred at the
Regulatory Escrow Closing, including for purposes of finalizing the
obligations of each party to the APA to consummate the transactions
contemplated in the APA and eliminating any rights of any party to
terminate the APA. ‘

[ Termination
Provisions (APA
§§ 13.1, 13.2, 13.5)

The APA may be terminated at any time before Closing: (i) by mutual
written consent of the Debtors and the Proposed Purchaser; (ii) by the
Proposed Purchaser on any date that is more than 180 days after the -
execution of the APA if the Closing has not occurred on or before such

date, or any date that is more than 75 days after the date of the APA if

the Auction has not been conducted as of such time, provided,
however, that the Proposed Purchaser shall not have the right to
terminate the APA if the Proposed Purchaser’s failure to fulfill any of

| its obligations under the APA is the reason that the Closing or the

Auction has not occurred on or before said dates; (iii) by the Proposed
Purchaser if there shall be a breach by any of the Debtors of any
representation or warranty, or any covenant or agreement contained in
the APA which would result in a failure of a condition set forth in
Section 12.3 of the APA and which breach cannot be cured or has not
been cured by the earlier of 20 Business Days after the giving of
written notice by the Proposed Purchaserto the Debtors of such breach
and the Buyer Termination Date; (iv) by the Debtors on any date that is
more than 120 days after the date of the APA if the Closing has not’
occurred on or before such date, provided, however, that the Debtors

| shall not-have the right to terminate the APA if the Debtors’ failure to
fulfill any of their obligations under the APA is the reason that the

Closing has not occurred on or before said date; (v) by any of the

‘Debtors if there shall be a breach by the Proposed Purchaser of any

representation or warranty, or any covenant or agreement contained in
the APA which would result in a failure of a condition set forth in
Section 12.2 and which breach cannot be cured or has not been cured

by the earlier of 20 Business Days after the giving of written notice by
the Debtors to the Proposed Purchaser of such breach and the Sellers
Termination Date; and (vi) by either the Proposed Purchaser or the

Debtors immediately upon an Order becoming final and non-appealable
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that declares the APA or the Deposit Escrow Agreement invalid or
unenforceable in any material respect or that prevents the .
consummation of the transactions contemplated by the APA and the
Deposit Escrow Agreement, provided, however, that neither the
Debtors nor the Proposed Purchasers shall have the right to terminate
the APA if such party or any of its Affiliates has sought entry of, or has
failed to use all commercially reasonable efforts to oppose entry of,

such Termination Order.
Retained Employees | The Proposed Purchaser has agreed to assume certain obligations
(APA, §9.1) associated with employees of the Debtors hired by it.

Authority For The Relief Requested

A. A Sale Of Substantially All of the Debtors’ Assets Pursuant
To The APA Is In The Best Interests Of The Debtors® Estates.

30. Secfion 363(b)(1) of the Bankru(ptcy Code provides that a debtor, “after
notice and a hearing, may use, sell or lease, other than in the ordinary course of business,
.p‘roperty of the estate.” 11 U.S.C. § 363(b)(1). Section 105(a) provides in relevant part that
“[t]he Court ihay issue any order, process, or judgment that is necessary or appropriate to carry
out the provisions of this title.” 11 U.S.C.. § 105(a).

31. ". A sale of a debtor’s assets should be authorized pursuant to_ section 363 of
the Bankruptcy Code if a sound business purpose exists for doing so. See, e.g., Meyers v. Martin
. {(In ye Martin), 91 F.3d 389, 395 (3d Cir. 1996) (citing Fulton S'tate.Bank v. Schipper (In re
Schipper), 933 F.2d 513, 515 (7th Cir. 1991)); Stephens Indus., Inc. v. McClung, 789 F.2d 386,

390 (6th Cir. 1986); In re Lionel Corp., 722 F.2d 1063, 1070-71 (2d Cir. 1983); In re Titusville
Country Club, 128 B.R. 396, 399 (W.D. Pa. 1991); In re Delaware & Hudson Railway Co., 124
_ BR 169, 176 (D. Del. 1991). The Delaware & Hudson Railway court rejected the pre-Code

"‘emergency” or “compelling circumstances™ standard, finding the “sound business purpose”

4
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standard applicable and, discussing the requirements of that test under McClung and Lionel,

observing:

A non-exhaustive list of factors to consider in determining if there
is a sound business purpose for the sale include: the proportionate
value of the asset to the estate as a whole; the amount of elapsed
time since the filing; the likelihood that a plan of reorganization
will be proposed and confirmed in the near future; the effect of the
proposed disposition of the future plan of reorganization; the
amount of proceeds to be obtained from the sale versus appraised
values of the property; and whether the asset is decreasing or
increasing in value.

124 BR. at 176. The Delaware & Hudson Railway court further held that “[o]nce a court is

saﬁsﬁed that there is a sound business reason or an emergency justifying the pre-confirmation
A éalé, the court must also determine that the trustee has provided the interested parﬁes with
adequate and reasonable notice, that the sale price is fair and reasonable and that the proposed
‘purchaser is proceeding in good faith.” Id. .

32.  Asaresult of the extensive marketing efforts conducted by the Debtors
and their professionals, with the assistaﬁce Qf Greenhill, as discussed above, the Debtors believe
that ;he offer received from the Proposed Purchaser for the_ Acquired Assets is fair and
‘r‘easonable, and pro;lidcs maximum value to the Debtors’ estates.

33.  The Debtors have proposed the sale of substgntiailly,all of the Debior.;s’ |
;assets after thorough considcraﬁon of all viable alternatives, and have concluded that the sale is_
- supported by a number of sound business reasons. First,v as discussed above, becauset of
continuing liquidity proBlems facing most of the teleco;xn and intémet industry, the Debtors’
uléimate parent has attempted to restructure the Deb‘tors’ operations and has decided to ultimately

-.exit from the U.S. domestic market. Second, the Debtors have conducted an extensive analysis

of viable strategic options to continue operating as a stand-alone entity, and have concluded that
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a sale of all or substantially all of the assets of the Debtors is ihe best way to preserve jobs and is
in the best interests of their estates, creditors, and other interest holders. Third, the Debiors are

" confident that their marketing efforts have yielded the maximum value for substantially all of
their assets. As further assurance of such value, thg Proposed P;uchaset's bid will be tested
through the Amﬁon consistent with the requirements of the Bankrmuptcy Code, Bankruptcy
Rules, and pursuant fo procedures approved by the Court. Consequently, the faimess and-
reasonableness of the considetation to be paid by the Proposed Purchaser ultimately will be
demonstrated by adequate “market exposufé” and an open and fair auction process ~ the best
..means for establishing whether a fair and reasonable price is being paid.

B.  The Proposed Sale Safisfies The Requirements Of Bankruptcy Code Section
363(f) For A Sale.Free And Clear Of Liens, Claims, Encumbrances Ard Interests

34, Under section 363(f) of the Bankruptcy Codé, a debtor in possession may
sell property free and clear of any lien, claim, or interest in such property if, among other things:

_ : ‘(1) applicable nonbankruptcy law pezmlts sale of such property free
and clear of such i mterest ' '

2 - suchentxtyoonsems

: suchmestnsahenandthepncea:whxchsuchpropmyxssoldts ’
: gren‘terﬂ:anﬂleaggregatevalueofallhensonsuchpmpeny

" (4  such interestis in bona fide dispute; or

(5)  suchentity could be compelled, in a legal or eqmtable proceeding,
to accept a money satisfaction of such i interest.

11 US.C. § 363(D.

35, Besouse section 363() of the Bankruptcy Code is drafted in the
. disjunctive, satisfaction of any one of its ﬁverequircmentsvﬁﬂbes;xﬂicienttopermitﬂlesalgof |
the Debtors” assets fros and olear of liens, clsims, encambrances, pledges, mortgages, security
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interests, charges, options, and other interests (collectively, the “Interests™). See In re Elliott, 94

" BR. 343, 345 (E.D. Pa. 1988).

36.  First, with respect to their secured financings, the Debtors anticipate that
their postpetition lender, who has been kept iﬁformed throughout the negotiation of .the APA,
will consent to the sale contemplated by the APA and thus subsection 363(£)(2) would be
sé‘tisﬁed asto such party. In any event, the Debtors submit that each Interest that is not an
Assumed Liability satisfies at least one of the five conditions of section 363(f) of the Bankruptcy
Code, and that any such Interest will be adequately protected by either being paid in full at
closing of the sale, or by having it ‘attach to the net proceeds of the sale, subject to any claims and
'defénscs the Debtors may possess with respect thereto. Moreover, the Plan filed on the Petition

| Date contemplates that secured creditors will be paid the full present value of their claims of will
-be unimpaired. The Debtors acco;dihgly request that the Acquired Assets be transferred to the
Prevailing Bidder(s) free and clear of all Interests (éxcépt for the Assumed Liabilities), with such
Interests to attach to the proceeds of the sale.

37.  Once the Bidding Procedures Order is entered, the Debtors will send the
'Sal.e Notice (as defined in the Bidding Procedures Motion) giving notice of this Sale Motion to

- all known lienholders and secured creditors, among other interested parties. Based upon the
féreg(;ing, the sale free and clear of Iiens, claims, encumbranées and interests should be

approved under section 363(f) of the Bankruptcy Code.
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C. The Sale of Assets Should Be Free of Any
Successor Liability to the Proposed Purchaser.

38.  Under the temms of the APA, the Prevailing Bidder is not liable for any of
the Debtors’ liabilities in connection with the sale of the Acquired Assets, as a successor to the
Debtors’ business or otherwise (the “Excluded Liabilities”), unless expressly assumed.
Extensive case law exists providing that claims aéainst the winning bidder are directed to the
proceeds of a free and clear sale of property and may not subéequegtly be asserted against a
buyer.

39..  Section 363(f) of the Bankrupfcy Code providés for the sale of assets “free
. and clear of any int.erests.” The term “any interest,"' as used in section 363(f), is not defined.
| anywhere in the Bankruptcy Code. Folger Adam Security v. DeMatteis/MacGregor JV, 209

'F.3d 252, 257 (3d Cir. 2000). In the recent case of In re Trans World Airlines, Inc., 322 F.3d

283 (3d Cir. 2003), the Third Circuit specifically addressed the scope of the term “any interest.”
322 F.3d at 288-89. The Third Circuit observed that while some courts have “narrowly

" interpreted that phrase to mean only in rem interests in property,” the trend in modern cases is

o _towards “a broader interpretation which includes other obligations that may flow from ownership

-.6f the property.” Id. at 289 (citing 3 Collier on Bankruptcy 363.06[1]). As determined by the

. Fourth Circuit in In re Lgckie Smokeless Coal Co. 9§ F.3d 573, 581-582 (4th Cir. 1996), a case
cited approviﬁgly and extensively by the Third Circuit in Folger, supra, the scope of 11 US.C. §

'563(0 is not limited to in rem interests. Thus, the Third Circuit in Folger stated that Leckie held

that the debtors “could sell their assets under §363(f) free and clear of successor liability that
otherwise would have‘ arisen under federal statute.” Folger, 209 F.3d, at 258.
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40.  Courts have consistently held that a buyer of a debtor’s assets pursuant to
a section 363 sale takes free from successor liability resulting from pre-existing claims. See
Ninth Avenue Remedial Group, 195 B.R. 716, 732 (Bankr. N.D. Ind. 1996) (stating that a
bankruptcy court has the power to sell assets free and clear of any interest that could be brought
against the bankruptcy estate during the bankruptcy) In re Johns-Manville Corp., 837 F.2d 89,
| 93-94 (2d Cir. 1988) (channeling of claims to proceeds consistent with intent of sale free and
clear under section 363(f) of the Bankruptcy Code);.ln re New England Fish Co., 19 B.R. 323,
329 (Bankr. W.D. Wash, 1982) (transfer of property in free and clear sale included free and clear
" of Title VII employment discrimination and civil rights claims of debtor’s employees); Inre.
m 53 B.R. 874, 876 (Bankr. D. R.I. 1985), (transfer of liquor license free and clear of any
mterest permissible even though the estate had unpaid taxes); Inre All Am. Of Ashburn. Inc.,, 56
BR. 186, 190 (Bankr. N.D. Ga. 1986) (product liability claims precluded on successor doctrine
in a sale of assets free and clear); In re WBQ Partnership, 189 B.R. 97, 104-05 (Bankr. ED. Va.
-. 1995) (State of V.irg'mia’s right to recapture depreciation is an “interest” as used in section
1363(D).
41, Inthis matter, the Proposed Purchaser and the Debtors are completely and
' 7wholly unrclatcd entities.. The Debtors expect that the Proposed Purchaser and the Debtors will
' not share any common incorporators, officers, directors or stockholders, and neither entity is an
insider of the other. 11 U.S.C. §'101.(31). For obvious reasons, the very pumo;c of an ord.ér
- purporting to authorize the transfer of assets free and clear of all “interests™ woﬁld be frustrated
if claimants could thereafter use the transfer as a basis to assert claims agéidst the Proposed

Purchaser arising from the Debtors’ pfe—sale conduct. Under section 363(f) of the Bankruptcy
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Code, the Proposed Purchaser is entitled to know that the Acquired Assets are not infected with
latent claims that will be asserted against the Proposed Purchaser after the proposed transaction
is completed. Accordingly, consistent with the above-cited cése law, the order approving the
sale of the Acquired Assets should state that the Prevailing Bidder is not liable as a successor
under any theory of successor liability, for claims that encumber or relate to, or purported to
encumber or relate to, the Acquired Assets.

D. The Proposed Purchaser Is A Good Faith Buyer And Is
Entitled To The Protections Of Bankruptcy Code Section 363(m).

42.  Section 363(m) of the Bankruptcy Code provides:

The reversal or modification on appeal of an authorization under
subsection (b) or (c) of this section of a sale or lease of property
does not affect the validity of a sale or lease under such
authorization to an entity that gurchased or leased such property in
~ good faith, whether or not such entity knew of the pendency of the
appeal, unless such authorization and such sale or lease were

stayed pending appeal.
11U.8.C. § 363(m). While the Bankruptcy Code does not define “good faith,” the Third Circuit
in In re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 143 (3d Cir. 1986) held that:

[t]he requirement that a buyer act in good faith . . . speaks to the
integrity of his conduct in the course of the sale proceedings.
Typically, the misconduct that would destroy a buyer’s geod faith.
status at a judicial sale involves fraud, collusion between the
Proposed Purchaser and other bidders or the trustee, or an attempt
to take grossly unfair advantage of other bidders.

788 F.2d at 147 (citations omitted). The APA is an intensely-negotiated, arms-length
transaction, in which the Proposed Purchaser has, at all times, acted m good faith under the
Abbott§ Dairy standards. In addition to a fair and reasonable value offered by the Proposeci :

~ Purchaser, the proposed sale also is the product of am.ls-length, good faith negoﬁaﬁons, in which
tﬁe Debtors bargained for the maximum possible purchase price for the Acquired Assets. The
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negotiations involved substantial time and energy by the parties and their professionals, and the
APA reflects give-and-take and compromises by both sides. Under the circumstances, the
Debtors submit ﬂxat the proposed sale is the result of good faith, arms-length negotiations and _
that and the Prevailing Bidder is entitled to all of the protecﬁon of section 363(m) of the
'ﬁankruptcy Code.

E. The Debtors’ Request For Relief From Transfer Taxes
Under Bankruptcy Code Section 1146(c) Should Be Granted.

43,  Pursuant to section 1146(c) of the Bankruptcy Code provides, “the
“issuance, transfer . ..orthe making of an instrument of transfer under z; plan confirmed under .
section 1129 of this title, may not be taxed under any law imposing a stamp tax or similar tax.”
11 U.S.C. § 1146(c). This provision has been construed to include sales under séétion 363 of the

Bankruptcy Code. Courts have focused on the necessity of the sale in relation to the plan. See,

e.g., In re Smoss Enterprises, Corp., 54 B.R. 950, 951 (E.D.N.Y. 1985) (“where “a transfer, and
vhencc an instrument of tranéfer, is necessary to the c;onsummation of a plan, the transfer is under
aplan.’”).

44,  Here, the Debtors are seeicing Court approval of the Sale, in conjunction
.- with the Debtors’ Plan, with a combined goal to facilitate a léxger recovery for the Debtors™ .
creditors. The Plan prop;>ses, inter alia, that the Debtors’ estates will be funded by the
. consummation of a sale under séctio‘n 563 of the Bankruptcy Code. See Plan, Secﬁoxi 1ILA.
Therefore, the Debtors submit that the consummation of the proposed Sale is a critical

component of the Plan and is essential to an eventual Plan confirmation and, accordingly, should
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be exempt from the stamp tax or similar taxes pursuant to section 1146(c) of the Bankruptcy
Code.
45.  Inmaking this request, the Debtors are mindful of the opinion of the Third
Circuit in In re Hechinger Investment Co., 335 F.3d 243 (3& Cir. 2003). In Hechinger, the Court
expressed that there were several interpretations of the language in section 1146(c) of the
Bankruptcy Code. Id. at 252 (noting that a sale of real estate could be “in accordance” with a
planif the sale . . . is later listed as part of a plan that is confirmed,” and explaining that there are
other interpretations that section 1146(c) requires a sale be “authorized by” a plan before it ~
qualifies for the tax exemptions therein provided). Although the language of the court in
Hechinger makes clear that a sale proposed prior to the filing of a plan of reorganization, and
‘ .without any relation thereto, is not entitled to the exemptions of section 1146(c), that is ﬁot th.e
. case here. Id. at 254. In Hechinger, the court was faced with a debtor that filed for protection
under chapter 11 of the Bankruptcy Code in June 1999 and did not file its first sale motion |
pursuant to section 363 of the Bankruptcy Code until October 1999. I_d at 246. The Third
Circuit dismissed the debtor’sl attempt to garner the benefits of section 1146(c) for the buyer, as
the sale proposed to consummate prior to confirmation of the debtor’s plan and were not
proposed in accordance with the plan. Id. at 253-54.

46. Conn'ary to the situation in Hechinger, the Debtors in the instant cése
 already have submitted the Plan, which relies almost exclusively on the ability of the Debtors to
consummate a sale under section 363 of the Bankruptcy Codé, for its funding. Further, given the
timing requirements set forth in the APA and the terms of .t.hc agreement governing the Debtors’
DIP Facility, the actual consummation of the proposed sale will likely occur, pursuant to the
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Plan, after Plan confirmation. Thus, thé Debtors submit, that while the Hechinger case is
relevant to the relief requested herein, its facts are highly distinguishable from the facts at hand
in the Debtors’ chapter 11 cases. Therefore, the Debtors subrmit that under the circumstances, the
proposed sale should be exempt from the stamp tax or similar taxes pursuant to section 1146(c)
of the Bankruptcy Code.

F. Authorization Of Assumption and Assignment Of
Assigned Contracts Is Appropriate Under 11 U.S.C. § 365.

47.  Asrequired by the APA, and in order to enhance the valuq to the Debtors
of the Acquired Assets (by curtailing further administrative liability to the estates and
eliminating substantial rejection claims), the Debtors request the Court’s authorization and
approval, under il U.S.C. § 365, to assume and assign the Assigned Contracts to the Prevailing
Bidd_cr(s). Upon such assumption and assignment, the Debtors shall be relieved of any liability
under the Assigned Contracts arising after thevCIOSi,ng. The Debtors further request that the Sale
Order approving such sale provide that the A;signed Contracts will be transferred to, and remain
*in full force and eﬁ"c;:t for the benefit of, the Prevailing Bidder(s) notwithstanding any provisions

in the Assigned Contracts, including those described in sections 365(b)(2) and (f)(1) and (3) of -
' .ﬁe Bankruptcy Code, that prohibit such assignment. |
48. . Under section 365(a) of the Bankruptcy Code,"a debtor “st{bject to the
.édﬁrt’s approval, may assume or reject any executory contract or unexpired lease of the débtoxj.”
11 U.S.C. § 365(a). Section 365(b)(1), in turn, codifies the requirements for assuming an
unexpired lease or executory contract of a debtor, providing that:

(b)(1) If there has been a default in an executory contract or
unexpired lease of the debtor, the trustee may not assume such

30
12311-001\DOCS_DE:851262 ~



contract or lease unless, at the time of assumption of such contract
or lease, the trustee —

(A) cures, or provides adequate assurance that the trustee
will promptly cure, such default;

(B) compensates, or proﬁdes adequate assurance that the
trustee will promptly compensate, a party other than the debtor to

such contract or lease, for any actual pecuniary loss to such party
resulting from such default and

(C) provides adequate assurance of future performance
under such contract or lease.

11 US.C. § 365(b)(1).
49.  Moreover, with respect to assigning contracts to third parties after
- assumption by debtor section 365(f)(2) of the Bank”;-uptcy Code provides, in pertinent part, that:

[t]he trustee may assign an executory contract or unexpired lease
of the debtor only if -

(A) the trustee assumes such contract or lease in
accordance with the provisions of this section; and

(B)  adequate assurance of future performance by the
assignee of such contract or lease is provided, whether or not there
has been a default in such contract or lease. :

. 11US.C. §365(D(2).

50.  Although section 365 of the Bankruptcy Code does not set forth standards
for courts to apply in determining whether to approve a debtor in possession’s decision to
assume an éxecutory contract, courts have consistently applied a “business judgment”' test when

reviewing such a decision. See, e.g., Group of Institutional Investors v. Chicago, Milwaukee, St.

' Paul & Pacific Railroad Co., 318 U.S. 523, 550 (1943); Matter of Talco, Inc., 558 F.2d 1369,

1172 (10th Cir. 1977); Sharon Steel Corp. v. National Fuel Gas Distrib. Corp: (In re Sharon Steel

Corp.), 872 F.2d 36, 40 (3d Cir. 1989); see also NLRB v. Bildisco & Bildisco, 465 U.S. 513, 523

(1984) (describing business judgment test as “traditional”); In re III Enterprises, Inc. V, 163 B.R.
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453? 469 (Bankr. E.D. Pa. 1994) (citations omitted) (“Generally a court will give great deference
to a debtor’s decision to assume or reject the contract. A debtor need only show that its decision
to assume or reject the contract is an exercise of sound business judgment - a standard which we
‘have concluded many times is not difficult to meet.”). A debté:r satisfies the “business
judgment” test when it determines, in good faith, that assumption of an executory contract wiil

- benefit the estate and the unsecured creditors. See, e.g., In re FCX, Inc,, 60 B.R. 405,411

(Bankr. ED.N.Y. 1986). The assumption and assignment of the Assigned Contracts, as set forth

-in the APA, is a necessary part of the deal that the Debtors have struck with the Proposed
Purchaser and is appropriate u1'1der the circumstances. -

51.  Moreover, the meaning of “adequate assurance of future payment”

- depends on the facts and circumstances of each case, but should be given “practical, pragmatic
construction.” EBG Midtown South Corp. v. McLaren/Hart Envtl. Engineering Corp. (Inre
,Sansl'loe Worldwide Co;pl ), 139 B.R. 585, 592 (S.IS.NY. 1992) (citations omitted), aff’d, 993
F.2d 300 (2d Cir. 1993).

52, Whenan executory contract or lease is to be assumgd and assig;led,

.adequate assurance may be provided.by, among other things demonstrating the financial health
of the assignee and its experience and ability in managing the type of c;lterprise or property |
assigned, See, e.g., In re Bygaph, Inc., 56 B.R. 596, 605-06 (Bankr. SDNY. 1986) (stating that
adeguate assurance of future performhn;e is present when a prospective assigne.é of lease from

" débtor has financial resources and has expressed a willingness to devote sufficient funding to the

business in order to give it a strong likelihood of suécess).
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53.  To the extent that any defaults exist under any Assigned Contracts, the
Debtors will'cure such defaults pursuant to the proc.edures outlined in the APA and in the Cure
Notice. Any provision in the Assigned Contracts that would restrict, condition, or prohibit an
assignment of such contracts will be deemed unenforceable pursuant to section 365(f)(1).
Moreover, thé Debtors will demonstrate facts at the Sale Hearing that show the Prevailing
Bidder’s financial credibility, experience in the industry, and willingness and ability to perform
‘under the Assigned Contracts. The Sale Hearing will therefore provide the Court and other
interested parties w_ith the opportunity to evaluate and, if necessary, challenge the abilify of the
Pre\f;iling Bidder to provide adequate assurance of future performance under the Assigned
h Contra&. Accordingly, the Debtors submit that the assumption and assignment of the Assignéd
Contracts as set forth herein sho?ld be approved.

G. Notice Of The Proposed Sale Satisfies Bankruptcy Rule 2002.

54.  -Notice of Auction and Sale Hearing. As part of the Sale Notice, the

" Debtors intend to serve a noticé that provides the time and place of the proposed Auction, a
summary of the terms and conditions of the proposed Sale, the time and place of the Sale
Hearing and the time for filing an objection, and dirpéted them to contact Kirkland & E_llis LLP_,
pl"OpQSCd counsel to the Debtors for more information. A form of the Sale Notice was attached
to the Bidding Procedures Motion for approval.

55.  The Debtors also will publish the Sale Notice, no later than 10 days after
entry of the Bidding Procedures Order, in the national edition of The Wall Street Journal and at
least one regional paper in each of Northern California (where the Debtors are headéumtered)

and Reston, Virginia (Where the Debtors maintain primary network operations).
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56.  The Debtors believe that the Sale Notice to be given by the Debtors, a
form of which shall be approved by this Court, sufficiently describes the terms and conditions of

the proposed Sale. See Delaware & Hudson Railway, 124 B.R. at 180 (the disclosures necessary

in-such a sale notice need only ihclude the terms of the sale and the reasons why such a salé ‘is in
the best interesté of the estate and do not need to inc;lude the functional equivalent of a disclosure
statement); see also In re lonosphere Clubs, Inc., .1 84 BR 648, 652 (Bankr. SD.N.Y. 1995).
Se\;er'al sections of the Bankruptcy Code dictate the sufficiency of notice and adequaC); of
service. As discussed below, the content and manner of service of this Motion and the related
. notices satisfies all such requirements.
~ 57.  Section 363 Notice: Section 363 of the Bankruptcy Code provides that a
trustee may sell property “after notice and hearing”. Under section }02(1) of the Bankruptcy
Code, the phrase‘“after notice and hearing” means “notice as is appropriate in the particular
circumstances, and such opp91;tu11ity for a hearing as is appi'opriate in the particular
.circumstances.” 11 U.S.C. § 102(1)(A). As set forth above, creditors will be prqvided notice of
the salient details rega;ding this Sale Motion and the Sale Hearing as soon as this Court enters
the ﬁidding Procedures Order. Accordingly, notice is sufficient under section 363 of the
Bankruptcy Code.
58.  Bankruptcy Rule 2002: Bankruptcy Rule 2002 requires 26 days notice of
:propc;sed sales‘ of property other than in the ordinary course of business. In addiﬁon, Béﬁkruptcy '
Rule 2002 provides that notice of a sale shall “include the time and placé of any public sale, tﬁe
terms and conditions of any private sale and the time fixed for filing objection‘s.” Fed. R. Bankr.

P.2002. As sét forth above, the Sale Notice will satisfy each of these requirements.
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59.  Bankruptcy Rule 6004 and 6006: Bankruptcy Rule 6004 requires that

notices of sales of property out of the ordinary course of business comply with Bankruptcy Ruie
2002. As set forth above, the Debtor has complied with Bankruptcy Rule 2002. Rule 6006
requires notice of a motion to assume or assign an executory contract or unexpired lease to be
served on the counterparty to such contract or lease, as well as on other parties in interest as the
Court may direct. The Cure Notice and this Sale Motion will be served on counterparties to the
. Assigned Contracts, and thus satisfy this requirement.
60.  Procedural Due Process: The notice of this Sale Motion in the manner
described above is “reasonably calculated” to apprise interested parties of the pendency of the
‘matter and to afford them an opportunity to object. See Mullane v. Central Hanover Bank &
Trust Co., 339 U.S. 306, 314 (1950). Parties in interest should be found to have been afforded
atieqixate notice of this Sale Motioﬁ as this Sale Motion is being filed well in advance of the
;equested Sale Hearing. Furthermore, once the Court enters the Bidding Procedures Order, the
'Sale Notice and related notices will be served out on all relevant and associated parties.
| 61.  The Debtors submit that the notice they have provided and intend to
provide both of the proposed sale and of this Sale Motion is timely, reasonable and appropriate

and should be approved by this Court as adequate and sufficient notice.

NO PRIOR REQUEST
62.  No prior Motion for the relief requested herein has been made to this or

. any other Court
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WHEREFORE, the Debtors respectfully request that this Court enter the proposed

Sale Order attached hereto and grant such other and further relief as the Court deems appropriate.

Dated: December 10, 2003

12311-001DOCS_DE:851262
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200 East Randolph Drive '
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Bennett L. Spiegel (CA Bar No. 129558)
Kelly K. Frazier (CA Bar No. 212527)
Lori Sinanyan (CA Bar No. 209975)

777 South Figueroa Street

Los Angeles, CA 90017

Telephone: (213) 680-8400

Facsimile: (213) 680-8500
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hirte £ 97%lind

Laura Davis Jones (Bar No. 2436)

Scotta E. McFarland (Bar No. 4184)
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919 North Market Street, 16th Floor
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“Telephone: (302) 652-4100
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Execution Copy

ASSET PURCHASE AGREEMENT
By and Among
CABLE'&.W[RELESS USA, INC,, and
CABLE & WIRELESS INTERNET SERVICES, INC
AS SELLERS
And
GORES ASSET HOLDINGS, INC.

AS BUYER

Dated a5 of December 7,2003 <
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this "Agreement”), dated as of December 7,
2003, is made by and amiong CABLE & WIRELESS USA, INC., a Delaware corporation
("CWUSA"), and CABLE & WIRELESS INTERNET SERVICES, INC., a Delaware
corporation ("CWIS," and together with CWUSA and CWIS and their subsidiaries set forth on
. Anriex I attached hereto, “Sellers”), and GORES ASSET HOLDINGS, INC., a Delaware

corporatlon ("Buyer"). Capitalized terms used in this Agreement are defined or cross-rcfcrcnced
in Article 15.

BACKGROUND INFORMATION

WHEREAS, on the terms and subject to the conditions set forth in this Agreement, Buyer
"desizes to purchase from Sellers, and Sellers desire to sell to Buyer, the Acquired Assets, in a
sale authorized by the Bankruptcy Court pursuant to, inter alia, séctions 105, 363, and 365 of the
. .Bankruptcy Code;

WHEREAS, it is interided that the acquisition of the Acquired Assets would be
-accomplished through the sale, transfer and assignment of asscts by Sellcrs that own or lease
such Acquired-Assets;

.: WHEREAS Buyer also desires. to™ assmne, and Sellers desire to assign and transfcr to
Buycr, the Assumcd Llab1ht1es, and

WHEREAS Sellers either have filed or w1ll file thc Chapter 11 Cases.

, NOW, THEREFORE, in consideration of the foregoing and their respective
representations, warranties, covenants and undertakings herein contained, and other good and
,valuable .consideration, the receipt and sufficiency of wluch are hereby acknowledged, Sellers

. - and Buyer hereby agree as follows: :

ARTICLE 1
PURCHASE AND SALE OF THE ACQUIRED ASSETS

R s B Transfcr of. Acquired Assets. At the Closing, and upon. the- terms- arid
: 'condltmns herein set forth, Sellers shall sell to Buyer, -and Buyer shall acquire from -
Sellers, free and clear of all liens, other than Permitted Liens, all of Sellers’ right, title and
interest in, to and under all of the. assets, property, rights and clairns of Sellers.other than -
... the Bxcluded Assets (the "Acquired Assets"), including without limitation the following:

, (a) the real. property owned.by: any Seller and listed by address on -
‘Schedule 1. 1(a) of the disclosure schedule accompinying this Agreement (the

"Disclosure-Schedule™), togethcr with any Improvements erected thereon (the "Owned
%, Real Property")

(b) all of Sellers’ rights under the leases (the "Real Estate Leases"') of rea]

.propeny in which the address is listed on Schedule 1.1(b) of the Disclosure Schedule, as
. - amended from time to time in accordance with Section 7.7 (the real property leascd by
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. any Seller-pursuant to the Real Property Leases, the “Leased Real Propérty" and;
together with the Owned Real Property, the “Real Property");

(©) all of (i) Sellers’ owned equipment, spare parts, machinery, fumiture,
fixtures, and other personal property, whether located on the Real Property or elsewhere
(but not including any license to software embedded in such equipment if consent is
required to assign such license and has not been obtained ("Embedded Software™) (the
: "Equipmert"); and (ii) any rights of Sellers to the warranties and licenses received from
‘manufacturers and sellers of the Equipment;

(d)  all of Sellers’ deposits, pre-paid expenses and prepayments, to the extent
such deposits, prepaid expenses and prepayment relate to the Acquired Assets;

. (e)  all of Sellers’rights under the leases of equipment and property other than
Reéal Property; :

(f). .all of Selleis’ accounts and notes receivable from any Peison other than

' Cablc and Wireless plc or any of its Affiliates (other than Sellers) (the “Accounts
Recewable"), o

(g) <all of Scllers rights under all sales orders, master.services agrcements
customer. contracts or other similar Contracts entered into. by any Seller with all

customers, including ‘the ‘customers of the Business on Schedule 1. 1(g1 ("Customier
Contmcts"), .. .

(h) ‘ all of Sellers’ rights under outstanding purchase orders or other similar
Contracts entered into by any Seller with any supplier of goods or services for materials
or supplies ("Supplier Contracts");

. @) all of Sellers’ rights under any other Contracts other than the Excluded
Contiacts (the "Other Contracts” and, together with the Real Estate Leases, the Customer
Contracts and the Supphcr Contracts, the "Ass;gned Contracts"),

R (j) . all (@) chntones of supphcs, matsnals and spares owned by Sellers on. the
'Closmg Date (the "Irivéntory™), and (ii) any rights of Sellers to the wammues recexved
from suppliers with respect to such Inventory,

®  all of Seller's rights in (i) the .patents, patent apphcatnons, inventions
disclosed therein, reissues, reexaminations, continuations, extensions, and all U.S, and
. foreign applications and patents or registrations relating ttiereto listed on Schedule 1.1(k)
- of the Disclosure Schedule (the "Patents"); (ii) the copyrights and copyright applications .
‘listed on Schedule.. 1.1(k) of_ the Disclosure Schedule, together with all goodwill
dssociated - therewith (lhe "Copyrights"); (iii) the trademarks, service marks, domain

" ‘names" and internet protocol addresses. listed on Schedule -1.1(k) of the Disclosure
Schedule, together with all applications and registrations theréfor and all goodiwill
associatéd therewith (the *Trademarks"); (iv) all other Intelléctual Propeity owned -by
any Seller; {v) Claims related to Intellectual Property ownéd by Sellers (to the extent such
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Claims are transferable); and (vi) rights to sue and recover aiy darnages and profits and
all other remedies for past, present and future infringements of the foregoing;

. ) anj' computer software -or systems owned by any Seller or collectively by
Sellers; }

(m) to the extent transferable under applicable Law, all rights of Sellers’ under
the pénmits, authorizations, approvals, registrations and licenses issued by any
Government (and pending applications for the foregoing) listed on Schedule 1.1(m) of
the Disclosure Schedule ("Peérmits™);

(n)  copies of all books, files and records to the extent they apply.to the
Acquired Assets or the Business, including customer lists, historical customer files,
reports, plans, data, accounting and tax records, test results, product specifications,
~ drawings, diagrams, training manuals, engineering data, safety and environmentsl reports
and documents, mainfénance schedules, operating and production records, inventory
récords, business. plans, and markcung and all other studies, documents and records, (the
“Busmess Records"), :

(o) all. Sellets: nghts to. corporate telephone. numbers, - corporate. addresses.

‘(mcludmg electronic nail addresses, except as limited by Section 1.2(]) hereof)-and bank
"accounts {but not cash iri excess of. checks, debits and other charges outstanding and not
¢leared or accepted for pajinent) used in ¢onnection thh the operatlon or conduct of the
Busmcss or'the Acquired Assets;

e (p) all assets to be acqmred by Buycr pursuant to Article 9;

; (q)  any asset-of any Seller that would constitute.an Acqmrcd Asset (if owned .

. by such Seller on the Closing Date) that was or will be transferred to. such Seller. under
the termis of the Scparauon Agreement and the Apollo Agreement, all in accordance with
thc PLC Traiisition Services Agrecment,

@ all other property. and asscts of the Business, moveable and xmmovcable,
real ard. personal,. tangible or intangible, of every kind and description ‘and wheresoever
situated, including’ the fult benefit of all representations, warranties, guardntees, '
indemnities, undértakings, ‘certificates; covenants, agreements -and all secirity therefor
. received by any' of Sellers on thc purchasc or other acqulsmon of any part of the
Acquuchssets,. ) A I . !

. .(s) : any nghts, demands clmms credits, allowances, rebates, causes of acuon,'
khown or unknown, or rights of sct—off (other than against any Scller ot .any of their
Affiliates) arising out of or mlatmg to any of the Acquired Assets; and

.(t) . fovelgn nodes and nghts of Sellers with respcct to forcxgn collocatxon sites.

Excludcd Assets Thc Acquired Asscts are the only propemw, assets,

nghts and claims transferred to Buyer under this Agreement. Notwithstanding anything
. to the contrary in this Agreement, the Acquired Assets do not include the properties,
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assets, rights and claims of Sellers listed or described in this Section 1.2 (all properties,

assets, rights and claims not bemg acquired by Buyer are herein referred to as the
"Excluded Assets"): '

(@  all'of Sellers’ cash and cash equivalents, checks in transit and undeposited
checks other than those xtcms included in Section 1.1(0);

(b)  all of Sellers' rights under (i) the Contracts listed on Schedule 1 20)(i) of
the Dlsclosurc Schedule (as amended from time to tirhe in accordance with Section 7.7);
(ii) Real Estate Leases not listed on Schedule 1.1(b) of the Disclosure Schedule; and (iii)
all leases for personal property which is located on the properties referred to in (ii) above
and listed on Schedule 1.2(b)(iii) (the “Excluded Contracts");

(c)  except as provided in Article 9, all assets of Employee Bcnefit Plans and
‘all other assets to be retained by Scllcrs pursuant to Article 9; )

(d) except as provided in Section-:1. 1(K), all nghts to. Claims;- réfunds:-or -
adjustmcnts with respect to Excluded Assets, and all rights to insurance proceeds or other
insurance recoveries to the extent relatmg to Excluded Liabilities;

()  aryasset of.any Seller that. would constituté an Acquired Asset (if owned

c by such Seller on the Closing Date) that is conveyed or otherwise disposed of during the
. pefiod from the date hereof until the Closing Dite either (i) in the Ordinary Course of
‘Business -of such Seller in‘accordanice with ‘Section’ 6. 2 hereof or (u) as othcrwlse
expressly permitted by the terms of this Agreement; .

R ] any. asset of any Seller that-would constitute an Acquired Assef Gf owncd
"by Such Seller on the Closing Date) that was or will be transferred to Cable and Wireless
plc (or any of its Affiliates other than the Sellers) under the terms of the Separation
Agreement or the Apollo Agreement, all in- accordancc with the Plc Transition Sexrvices

" Agreement;

. - (g al losses loss carry forwards and rights to receive refunds:or credits with
: jrefspecrto anyand all. Taxes of ‘any.Seller incurred-or accrued: on or prior to the Closing |
Date, including interest rccewable with respett thereto;”

()  exceptas provxded in Section 1.1(k) and Section l 1(s), any.and all nghts
demnands, claims, credits, allowances, rebates, ‘causes ‘of action, -known' or unknowr,
pending or threatened (including all causes of action arising under sections 510, 544
.+ through 551 and 553 of the Bankruptcy Code or under similar state Laws including

- frapdulent-conveyance claims;.and all-other causes of action of a trustes and debtor-in-
possession under the Bankruptcy-Code) or. rights of set-off’ (collectively, "Claims™), of

.. ' - any Seller or any Afﬁhatc of any Seller (other than against Buyer), incliding but not

limited to Claims arising ot of or rélating in-any way to the Chapter 11 Cases or any of
the transactions contemplated thereby or entered into as a consequence thereof, including

. any claims (as defined in section 101(5) of the Bankruptcy Code) filed, scheduled or *
otherwise artising in the Chapter 11 Cases;
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@) all shares of capital stock or other equity interests of all Sellers and all
Afﬂhates of Sellers;

()] all righis of 3ellc,rs in, to and under the Separation Agreement and the
Apollo Agreement;

(k)  all rights of Sellers arising under this Agreement and under any other
agreement betweer Sellers and Buyer entered into in connection with this Agreentent;

) all rights in the Cable & Wireless brand name and any derivatives
(including without limitation, the use of "cw," “cable-and-wireless,” “cable and wireless,"
“cablewireless,” "candw," "cable-wireless," “cwa," or any other similar variation) thereof
no matter how used, whether as a corporate name, domain namé or otherwise, other than
as provided in the Plc Transition Services Agreement;

_ (m) all corporate sca]s minute books, charter documents, corporate - stock
récord books, original tax and financial records and such other files, books and recérds to’

the extent they. relate to any of the Excluded Assets or Excluded [iabilities or to the

orgamzauon, existence or capitalization of any Seller or of any Affiliate of any Seller;

) (n) _alb of Sellcrs rights to recovcry of cash collatcral ngen to obtain letters of
credit and rights to recover amounts drawn or paid on letters of credit as set forth on
‘ Schedule 1.2(n); . i

(o) -' all accounts recewable and othcr amounts due to any Seller fr0m any
Affiliate of such Seller and all rights and Claims-of any Seller against any other Seller or

any ‘other Affiliate:of such Seller; mcludmg all claims of any Sellér against Cable and
ercless plc;

Lo (p) . except (1) as. otherwise provi‘cicd.-in the Plo Transition Seivices -
Agreement, and (2) with respect to the Réal Estate Leases that are the subject of the
.guarantees dnd letters of credit addressed in Section 14.7, all rights under any. Supplier

+ .Contract ‘that is .the’ subject of any'guarantee’ or other credit support by Cable.and
s Wirelessiplc (or any of its Affiliates other than Sellers)-or to which Cable and Wireless

*Ple(or aiiy of its: Affiliates other than Sellers) is a party and-in each-case for which such -

~ credit support hds not-been released or such entity has not been released as a party, as
apphcable or for which alternative arrangements, sat:sfactory to Cable and Wircless plc
m its sole: dlscretmn, have not been made; and

(q) ahy assets set forth on Schedule 1.2(q) of the Disclosure Schcdulc as it
may be amcnded from umc to hme in accordancc with Section 7.7. -

- 13, Assumptxon of Llabmtlcs ‘Buycr shall assume no hablhty or obligatior.of
any of the Sellers -except the liabilities and obligations set forth in this ‘Section 1.3 (the
*Assumed Liabilities"), which Buyer ‘shall thereafter assume and pay, petform and
discharge in the ordinary course of business, subject to any defenses or claimed offsets
asserted in good faith agamst the obhgee to whom such hablhues or obhgahons are
owed . v CTe
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(2)  all liabilities and obligations with respect to trade accounts payable arising
after the Petition Date (as defined in Section 8.1) in connection with the operation of the
Business (other than operations that relate to the Excluded Assets) or the operation of the
Acquired Assets and in existence on the Closing Date (the “Accounts Payable*) but

excluding any and all such Accounts Payable owing to Cable and Wireless pl¢ or any of
its Affiliates;

. ) all liabilities and obligations of Sellers under the Permits included in the
Acquired Assets;

(<) all liabilities and obligations of Sellers to be assumed by Buyer pursuant to
Article 9;

(d)  50% of all liabilities and obligations of Scllers for Transaction Taxes
payablc in connection with the transactions contemplated by this Agreement, subject to a
maximum liability of Buyer of $500,000 less any amounts by which cure costs actually .
Co pmd by the Buyer under Sectxon 7.4 hereof excccd $4 500,000; .

.. (e) .alb habﬂmes and obligations relatmg to Buyers owncrshxp of the Acquued
Assets or that arise as a result of Buyer’s operation of the Business other than Taxes that
.relate to_the Busiriess or the Acquired -Assets for the periods through- the Adjustmeént

Date, but including Taxes relating to the Acquired Assets for periods after the
Adjustment Date; and

® leases mcluded in the Acqmred Assets pursuant to Section 1.1(e).

14, Excluded Liabilities. Notwithstanding anything to the contrary contained
.in this Agreement, the parties expressly acknowledge and agree that Buyer shall not
assume or in any manner whatsoever be liable or responsible for any liability or
: obligation of any of the Sellers, or any.predecessors or affiliates of any of the Sellers, or
any of .their representatives or any claim against any and all of the foregoing other than
* Assumed. Liabilities, Without limiting the -generality of the foregoing, Buyer is. not
- as§uming. hereunder ‘any, liability ‘or obligation of Sellers or any Affiliaté of Selier to
" Cable atid Wireless pic, except for as expressly provided by the terms of Section .14, .
. All such liabilities ard obligations other than the Assimed Llabllltlcs are" collcéuVély
refcrred to as the "Excluded Dabtltues ’ '
1.5. Non-Assmnmcnt of Assmned Contracts Anythmg contained herein to the
corm‘ary notwithstanding, this Agreement shall not constitute an agreement to assign any
" Assigned Contract if, after giving effect to the provisions of sections 363 and 365 of the .
Bankruptcy Code, an atteinpted assignmerit-theréof; without obtammg a Consent, would -
constitute a breach thereof by the assignee of such Assigned Contract, unless and until
" such consent shall have beén-obtained. If, after giving éffect to the provisions of sections
.- 363 and 365 of the Bankruptcy Code, such Consent is required but not obtained, Sellers
shall, ‘at’ Buyers sole cost and- expense cooperate with Buyer in any reasonable
axrangement designed to prowde for Buiyer the, benefits and obligdtions of or under any
such Assigned Contract, mcludmg cnforcemcnt for the benefit of Buyer of any and all
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rights of any Seller against a third party thereto arising out of the breach or cancellation
thereof by such third party. Sellers shall seek an Order from the Bankruptcy Court
providing that (i) all parties to executory contracts shall be given notice of Sellers’
assignment and Buyer’s assumption of Assigned Contracts and (ii) a party’s failuie to
timely object to such assignment and such assumption shall be deemed to constitute such
party’s Consent of such assignment and such assumption. Any assignment to Buyer of
-any Assigned Contract that shall, after giving effect to the provisions of sections 363 and
365 of the Bankruptcy Code, require the Consent of any third party for such assignmient
as aforesaid shall. be made subject to such Consent being obtained. -

"ARTICLE 2
CONSIDERATION

24.. Consideration. me'aggregatc consideration for the sale and transfer of the

= ;Acquu'cd Assets shall be (a) $120,000,000, subject to adjustmcnt pursuant to Section 2.3

and Section 2.4 (the "Purchase Price"), which price is _payable and deliverable at the
Closmg in accordance with Section.3.3 and (b) the assumptxon by Buyer of the Assuined"
Liabilities. The Purchase: Price, prior-to any adjustments in Section 2.3 and Section 2.4,

" shall consist of $45,000,000-payable in cash (the "Cash Payment") plus a note with a

face value-equal to $75,000,000 (the "Seller Note") in the form attachcd as Exhibit A
: ‘hcrcto A

: - 2:2.  Deposits. ‘Within three (3) days of the date hereof, Buyer has executed
and delivered to Sellers the Deposit Escrow Agreement and deposited with the Escrow
Agent $5,000,000 (the "Deposit™). - The Deposit shall be held and disbursed pursuant to
the terms of the Deposxt Escrow Agreement and -this Agreement. The obligation to
provide the Deposit may be satisfied by Buyer by causing an irrevocable Letter of Credit
issued by a commercial bank or similar institution unaffiliated with Buyer or.any of its
" affiliates. and having assets in excess of $50, 000,000,000 to be issued to the Escrow
Agcnt (the “Létter of Credzt") and, in addmon, the Buycr shall; at any time after the date
. Such'Deposit was made in cash, have the nght to prov1de a Letter of Credit and have any
] such cash Deposnt equal to the face amount of the Lcttcr of Credit so prov1ded retumed.

L -_-2.3. Workm Ca 1tal Ad ustment

: (@) . The "Reference Working Cap:tal" shall be $17 900,000 provxded that the
dollar amount of any (y) dcposxt for rent and utilities that is included in an Assigned.
"Contract that has been ‘rejected in the Chapter 11 Cases -shall be deducted, and (z) any
. long-term capital lease that is included in @n Assigned Contract that has-been rejected in
the Chapter 11 Cases shall be added; fo-the Réference: Amount for the purposes of the
calculation of Working Capital under this: Section 2.3; further provided, that in eachcise
such dollar amount. would otherwise have been inclided for the purposes of. the
. . «defermination of the Estimated Working Capital and Closing Workmg Capital had such
Ass1gned Contract not been 50 tejected. : _

- (b) Sellcrs and Buyer togcther shall prcpare and dehver, on a date which is
three Business Days before the Closing Date (the "Estimate Date"), a good faith estimate
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of the Working Capital on the Closing Date, giving effect to the transactions
contemplated by this Agreement (the “Estimated Closing Working Capital"), which
estimate shall be prepared in a manner consistent in all respects with the principles and
rules set forth on Schedule 2.3(b). The Purchase Price, and cash to be paid by Buyer at
Closmg shall be decreased on a dollar for dollar basis by the Negative Initial Adjustment
Amount, if any. The "Negative Initial Adjustment Amount” shall mean the amount, if

any, by which Reference Workmg Capital éxceeds the Estimated Closing Workmg
Capital.

(c) As prompt]y as practicable after the Closing, but no later than 90 days
‘after the Closing Date, Buyer 'shall cause to be prepared and delivered to Sellers a
statement of the calculation of Working Capital as of the end of business on the Closing
Date and giving effect -to the transactions conternplated by this Agreement (“Closing
Working Capital"), which statement shall be prepared in a manner consistent in all
respects with the principles and rules apphed in the preparation of the Estimated Clbsing

' Workmg Capital.

@ I Sellers dlsagrcc with Buyers calculation of: Closmg Workmg Capital
delivered pursuant to Section 2.3(c), then Sellers may, within 20 days after delivery of
Buyer’s calculation of Closing Working Capital, deliver a notice to Buyer stating Seller’s
dxsagreement with such ‘calculation and: setting forth Seller’s calculation of thé Closing
Workmg Capital. Any such notice of disagreement shall specify those items or amounts
| 4s to which' Seller” dlsagroes If-Sellers do -not deliver a-notice of disagreement -ip
‘ecordance with this Section 2.3(d), then the amount of Closing Working Capital shall

thereupon be final and binding upon Buycr and Sellers, and shall not be sub_;cct to further
]udlClal or other review.

- -(e) If anotice of dlsagrecmcnt is duly delivéred pursuant to Section 2.3(d),
Buyer and Sellers shall during the-15 days fol]owmg such dehvcry, use their reasonable
efforts to reach agreement on the disputed items or amounts i order to determine the
ainount of Closing Working Capital,” which amount shall not be less than the amount
_thereof shown in Buyer's calculation delivered pursuant to Section 2.3(c), nor more than
. ‘the amouint thereof shown in Seller’s calculation delivéred pursuant to Section 2. S(d) If
, during Such penod, Buycr dnd Sellers -are unable & reach such agreement, they shall °
- promiptly thereafter caise Brist & Youhg LYP. or $uch othér internationally re(:ogmzed
_ independent accounting firm mutually agrced upon by Sellers and Buyer, as the case may
be (the "Accounting Referee"), to review the dxsputed items or amounts and to calculate
‘the Closmg Working Capital (it being: undcrstood that in malcmg such calculation, the
Accounting Referee shalf be functioriing as an expert and nqt as an arbitrator), In malung

" such calculation, the Accounting Referee shiall ‘consider only those items or amounts in

* Buyer's calculanon of Closing Working Capltal as’ to which Sellers have -disagreed
. pursuant to Section 2, 3(d). The Accounting Referee shall not require or consider witness
. or expert testimony or briefings of any nature. The Accountmg Referee shall deliver to
. Buyer and Sellers, as promptly as pragticable (but in'any case no later than 30-days from
the date of engagement of the Accountmg Refereé), a report setting forth such
" calculationi. Such réport shall be final and binding upon Buyer and Sellers, and shall riot
be sub_]ect to further Judlcml or other review. SeI]cts and Buyer shall be responsible for
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the fees and expenses of the Accounting Rcfcree based on the percentage which the
portion of the contested amount not awarded to each party bears to the amount actually
contested by such party (e.g., if Sellers make a claim for $1,000 and Buyer only contests
$500 of the amount claimed by Sellers, and if the Accounting Referee resolves the
dispute by awarding Sellers $300 of the $500 contested, then the Accounting Referee's

- . fees .and expenses shall be allocated 60% to Buyer and 40% to Sellers). The date on

which the Closing Working Capital becomes final and binding on the parties is the
“Determination Date".

(f)  Buyer and Sellers shall, and shall cause their respective representatives to,
cooperate and assist in the preparation of the calculation of Estimated Closing Working
Capital under Section 2.3(b) and Closing Working Capital and in the conduct of the
review referred to in Section 2.3(e), including, without limitation, the making avaxlablc to

the extent necessary of books, records, work’ papers and personnel.

: (8 (i) If the Estimated Closing Workmg Capltal exceeds the amount of the
: Closmg Woiking- Capital, as finally determined pursuant to this Section 2.3, then -an
ambunt equal to such excess shall be released to Buyer from the Reterition Fund; and (ji)
if the amount of the Closing Working Capital exceeds the Reference Working Capita], as
finally -determined pursyant-to- this Section;2.3, Buyer 'shall pay such excess amouint to
Sellers, or if the-amount of the- Closing Workmg Capital does 110t exceed the' Reference
Workmg Capxta} but does exceed the amotinit of the Estimated Closing Workmg Caplta]
Buycr shall pay such excess over Estimated Closing Working Capital to Sellers, in either
‘such case within: three (3) days following the Determination Date, by wire transfér of
-immediately available funds t6 an account designated by Sellers, without deduction for
- any rights of defense, setoff, recoupment or counterclaim that Buyer may allege. Buyer’s
sole‘remedy for setoff or recoupment under this Section 2.3(g) sha]l beé from the
_Retention Fund; and Sellers’ aggregate habxhty under this Section 2.3(g) shallin no event
- éxteed ‘the amounts*in the Retention Fund at suchi time;. provided that, to the extent that
due" t6 ‘the operations of ‘the provisions' of Sections 2.3, and 2.4 and 14.4 hereof, the
amount of Retention Fund is insufficient to pay the amount required to be paid under this
. Sncuon 23, the _pfincipal amount of the Seller Note shall be reduced by the amount not
: pmd by thc Escrow, Agenit fiom the Retérifion Furid; provxded that the suti'of the (x) cash

T . -paid by thc Escrow Agcnt from the Retention Fund pursuant to this ‘Sectiori- 23 “ahd

* Sectiori 14,4, and (y) the.amount by which the principal atount of the Seller Note has
béen reduccd purSuant to this Secuon 2 3 and Secuon 14.4 shall in no event exceed $15

. mﬂlxon ‘

“: ‘(- The-amouiit of any césh payment to bé made pursuant to this Section 2.3
shall bear intefest from andincluding the Closing Date to but excluding the date of
payment at a tate per annum equal to the raté of iriterest-published from time to tinie by
. the Wall Stréet Jouinal as the "pnmc rate” at large U.S. money center banks during, the
© period from the Closing Daté to the date of payment. Such interest shall be payable at the
' sdme time as the:payrent to whxch it relates and shall be calculated. dally on the basis of

a year of threc hundred sixty (360) ddys and the actual number of days elapsed.




24. Total Revenue/lease Adjustment. As promptly as practicable after thé
Closing, but no later than the Calculation Delivery Date, Buyer and Sellers together shall
cause to be prepared a statement of a calculation of the Total Run-Rate Revenues and the
Lease Adjustment. If Sellers and Buyer jointly agree to such statement, then the amount
of Total Run-Rate Revenues and/or- the Lease Adjustment as set-forth in such statement
- shall be final and binding upon Buyer and Sellers. "Calculation Delivery Ddte" means
the last to occur of (i) the 100™ day after Closing and (ii) the first to occur of (x) the
Lease Deficit Zero Date and (y) the first day of the seventh full calendar month after
Closing.

(b)  If Sellers and Buyer do not agree to the calculation of Total Run-Rate
Revenues and/or the Lease Adjustment pursuant to Section 2.4(a) within 10 days after the
Calculation Delivery Date, then, within 20 days following the Calculation Delivery Date,
Selleis and Buyer shall each prepare its statement of the calculation of the Total Run-
Rate Revenues and the Lease Adjustment setting forth their respective calculations of

. Total Run-Rate Révenues and/or the Lease Adjustment (a “Calculation Statergent"). It
“gither the Sellers or Buyer deliver such a Calcillation Staternent and the other party does
‘ot deliver such a Calculation Statement in accordance with this Section 2.4(b), then the
‘amount of Total Run-Rate Revenues and/or’ the Lease Adjustment of the Party delivering
such statement shall be. ﬁnal and bmdmg upon Buyer and Sellers.

-+ =(c) . Ifeachof Sellers and Buyer duly deliver a Calculation Statement pmsuant
to Section Zﬂl_)), Buyer and-Sellers shall, during thé- 15 days following the delivery of
the later Calculation Statement.-to be delivered; usé théir reasonable- efforts-to reach
agreement on the disputed items or amounts in order to determine the amount of the Total
Run-Rate Revenues and/or the Lease Adjustment which amounts shall not, in the case of
the. Total Run-Rate ‘Revenue, be less, or in the case 'of Lease AdJustment, be mote than
‘the amounts thereof shown in Buyer's calculationi delivered pursunt to Section 2.4(b),

‘niot, in the cdse of the Tofal” Run-Rate Revenue, be’ imore or, in the case of Lease
) AdJustrnent, be less than the amount thereof shown in Seller's calculation delivered
pursuant to Section- 2.4(b) (the range between the Total Run-Rate Revenues- determined
. by each. of the Buyer and Sellers being the "D:sputed Revenue Range” and the range

T between the Leasé Ad;ustment determinied ‘by-each of the Buyer and Sellers;beinig the

"--"Dzsputed Lease E.\penSe R'ange") If, dunng such’ penod, Buyer and Sellers are itnable
to reach such agneement, they shall promptly thereafter cause the Accounting Referee to
. teview the disputed -items or arhounts and to calculate the Total Run-Rate Revenues
.and/or Lease. Adjustment (it bemg understood that in making such calculations, the
Accountmg Referée shall be funct:omng as an expert and not as an arbitrator). In making
-such calculations, the Accounung Refetee shall’ consider only those items or amounts in
Buyér's‘or Sellers’ calcilation of the Total Run-Rate’ Revenues and/or I éase AdJus&hent
: 3§'to Which Buyer and’ Selless disagree pursuant to Section 2 .4(b)-and shall not determine
" the Total Run-Rate Revenues to be greater or less than an arhount within the Disputed
' Reévenue Ringe or the Lease: Adjustment to be greater or less than ah amount within the
. Dlsputéd Lease Expensé’ Range “The Aeco\mtmg Referee shall not require or consider
witness or expért testimony or briefings of any nature. Thie Accounting " Referee shall
-deliver to Buyer and Sellers, as promptly as practicable (but in any case no later thdn 30 .
days from the date of engagement of the Accounting Referee), a repoit settmg forth such
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calculations. Such report shall be final and binding upon Buyer and Sellers. Sellers and
Buyer shall be responsible for the fees and expenses of the Accounting Referee based on
the percentage which thé portion of the contested amount not awarded to each party bears
to the amount actually contested by such party (e.g., if Sellers make a claim for $1,000
and Buyer only contests $500 of the amount claimed by Sellers, and if the Accounting
Referee resolves the dispute by awarding Sellers $300 of the $500 contested amount, then

the Accounting Referee’s fees and cxpenses shall bc allocated 60% to Buyer and 40% to
Sellcrs) .

(d Buyer and Sellers shall and shall cause their respec&vc representatives to,
cooperate and assist in the preparation of the calculation of Total Run-Rate Revenues

and/or Lease Adjustment and in the conduct of the review referred to in this Section 2.4,

including, without limitation, the making available to the extent necessary of books
records, work papcts and personnel

(e If the Total Run-Ratc Revenues as firially determined pursuant to this
Bection 2.4 are less than'$34,400,000 (the "Pro;ected Reveriue Amount"), the Purchase
Price shall be'rediced (the "Revenue ‘Based Adjusiinient™) by ‘1.5 timés the " Annualized
- Closing Revenue Shortfall, ‘The “Closirig Revenue Shortfall" means the amount, if any,
by  -which the Projectéd Revénie Amount exceeds Total 'Run-Rate Revenues.
"Aunualzzed Clasmg ‘Revehue.: Shonfall" means: twelve multlphed by the Closing
Rcvenuc Shortfall .

() . If. any of Buyers Afﬁhates succcssfully competes for any hosting or
network busmess of & customer of the Business that Buyer otherwise could have provided
during the penod revenue is being measured for revenue dctermmatxon then any revenue
generiited from the Affiliate of ‘Buyer shall bc deemed to- be part of the revenue for
purpdses of measurement.

) Upon the firal defermination of the Revenue Based Adjustmcnt and
calculahon of the Lease Adjustment, the Purchase Price shall be reduced by the sum of
the Revenue Based Ad_)ustment and the Lease Ad_]ustment (together, the “Sectzon 24
Adjusmnr") as follOws . .

B ‘f‘ e - ( ) - Firstly, thc Revcnue Escrow Fund shall be- rcduced to zero; and '

. (u) Secondly, to the extent that. the Rcvcnuc Escrow Fund has been

- .‘feduced. to zero -and there remains a Section 2.4 Adjustment to be applied to
reduce the Purchase Price, the Retention Fund shall be reduced until the amount

" . by which the Revenue Escrow Adjustment. and the Retention Fund have been

e

~ . ‘reduced by $20,000,000 pursuant to-a Section: 2.4 Adjustment;. thereafter- the .

Retention Fund and Seller Note shall bereduced equally unul the Retenuon Fund
*has beén reduced to zero;

_ (iii) Thirdly, to the extent that the Revenue Escrow Fund and
Rétention Furid havé been reduced to zero and there remdins a Section 2.4
~'Adjustment-to be appliéd. to reduce.the Purchase Price, a remaining Section 2.4

-11-



Adjustment shall be applied against the Seller Note, but ‘in no event shall the
Minimum Consideration be less than $50,000,000.

. 2.5. Minimum Consideration. Any other provision hereof notwithstanding, in

no event shall the Minimum Consideration be less than $50,000,000, and no reduction

shall be made under any of Sections 2.3, 2.4 or 14.4 that would result in the Minimum
Consideration being less than $50,000,00Q.

ARTICLE 3
CLOSING AND DELIVERIES

3.1.  Closing. The consummation of the transactions contemplated hereby (the
"Closing") shall take place at the offices of Kirkland & Ellis LLP, 153 East 53" Street,
" .New York, New York at 9:00 a.m. on the third Business Day following the satisfaction or
. Waiver by the appropriate party of all the conditions contained in Article 12 hereof, or on
- such other date or at such other place and time as may be agreed to by the parties hereto
(the "Closing Date"). If the.terms of Section 12.4 hereof apply, tlie-consummation ‘of the
‘transactions contemplated hereby,’as modified by the terms of Section 12.4 hereof (the

"Regulatory Escrow Closing") shall take place at the offices of Kirkland & Ellis LLP,
153 East-'53™ Streét, New York, Néw ‘York at 9:00 a.m. on the third Business Day
following 'the satmfactxon .or- waiver by the appropnate party. of all the -conditions
_ Contained in Article 12 hereof (other than with respect t6 the-receipt- of the Regulatory -
Approvals set forth in: Section 12.1(b)), .or on such othier date or at such other place and
" time as may be agreed to by.the parties hereto (the "Regulatory Escrow Closmg Date").

3.2. Sellers’ Deliveries. At the Closing, dnless otherwise waived in writing by
Buyer, S_ellers shall deliver or cause to be delivered to Buyer or its Permitted Assignee:

€)) duly executed bills of sale to- transfer-the Acquired Assets whxch are

: tanglblepropeny to Buyer or 1ts Penmtted ASSlgnee free and clear of all Liens, other-than
Pemutted Liens;. ;

(b)) . duly executed assxgnments of intangible property to transfer the Acquired

RACHA Assets which are intangible property: to Buyer or-its Perm:tted Assignee fré¢'and clear of .

all Llens other ‘than Pemutted Izehs,

¥ (e) . executed counte!parts of. the Ple Trans:fion Semces Agreement in the
form attached as Exhibit B (the "Plc Transition Services Agreentent")“

. (d) . executed counterparts of the Management Agreement having the tetms set
_ forth in Exhibit C (the "Mandagement Agreement")"

. (@) executed counterparts of the CWA Transmon Semces Agfeement in
accordance with the terms set forth on ExhibitD (the “CWA  Transition Servwes
Agreement")

(t)’ ) executed counterparts of the Retentlon Fund and Revenue Escrow Fund
Escrow Agreement inthe form attached as Exhibit E; ‘
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- (g)  duly execited and acknowledged quit claim deeds conveying each Ovwned
Real Property to Buyer or its Permitted Assignee free and clear of all Liens, other than
Permitted Liens; ‘

(h)  areceipt for the Purchase Price; and

. (i) such other documents and instruments of transfer and conveyance,
-excluding any representations, warranties or' covenants and otherwise reasonably .
requested by Buyer consistent with the terms of this Agreement and reasonably
satisfactory in form and substance to Buyer.

33. Buyers Deliveries. On the Closing Date, in payment for the Acquired
Assets:

(a). the Escrow Agent shall pay to-Sellers the Deposit in accordance with the
7. terms of the Deposit Escrow Agreement, by wire transfer of immediately available funds
* toa bank account desxgnated by Sellers in writing to Buyer (the "Sellers’ Account™);

- (b) Buyer shall pay to Sellers the Cash Payment of the Purchase Pnce.
_ reduced by the amount of the Deposit paid pursuant to Section.3.3(2), the deposits made
pursuant to Section 3.3(c) and the Negative Initial Adjustment Amount (if any), by wire

" transfer of immediatel y available funds to Sellers’ Account;

Lo (@) Buyer shall - deposxt with the Escrow Agent' an amount equal to
- $15,000,000 (the “Retention Fund") and an amount equal to $15,000,000 (the “Reveriue

Escrow Fund"), which funds shall be disbursed in accordance with the provisions of this

Agreement and a Retention Fund and Revenue Escrow Fund Escrow Agreement

Substantially in the form. of Exhibit E attachied hereto(the “Retention Fund and Revenue
. :Escmw Fund Escrow Agreement").

: (d)  Buyer shall execute and deliver to Sellers an mstmment of assumption of
liabilities with respect to the Assumed Liabilities reasonably sahsfactory in form and-
. .Substanceto Sellers' : A . .
. (e) an, eXecuted counterpaxt -of the Plc Transmon Serwces Agreement,
L tﬂ. . -an executed counterpa.tt ‘of the CWA Transition Servxces Agreement;
(g) an executed counterpart of the Management Agreement;
' ..(h) .  the executed Seller Note; and ' '

' @) an executed counterpart of the Retenuon Fund and Revenue Escrow Fund
¥ Escrow -Agrecient.- : .
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N ARTICLE4 -
REPRESENTATIONS AND WARRANTIES OF SELLERS

Selleis hereby represent and warrant to Buyer as follows, except in all cases as disclosed .

in the Disclosure Schedule:

4.1. Corporate Organization. Each Seller is duly organized, validly existing

-and in good standing under the Laws of the jurisdiction of its organization. Each Seller is

. licensed, registered, qualified or admitted to do business in each jurisdiction in which the

ownership, use or leasing of any of the Seller’s assets or properties or the conduct or
nature of the Business makes such licensing, qualification, or admission necessary,
except such as would not reasonably be expected to have a Material Adverse Effect.
Subject to any necessary authority from the Bankruptcy Court, each Seller has all
requisite corpordte power and authority to own, lease and operate its properties and ‘assets
and to conduct its business as now conducted except for such failures as would not

g :teasonably be expected to have a Material Adverse Effect. Each Subsidiary of each of

‘the Sellers is identified on Schedule 4.1 of thie Disclosure Schedule

42. Authonzatlon and Validity. Subject to'the Bankruptcy Court’s entry of the
Sale Order and the receipt of the Consents set forth on Schedule 4.4 of the Disclosure

Schiedulé, each Seller has all requisite corporate power and authonty to enter into this

‘Agreement and the other agreements contemplated hereby to which it is or will be a party
to carry out its obligations-hereunder-and thereunder, and to consummate the transactions
contemplated hereby arid ‘thereby. Subject to the entry of the Sale Order, the execution

- --#nd delivery of this Agréement and the other agreements contemplated hereby to ‘which

‘any of them is or will be a party and the performance of each Seller of its obligations

liereunder and thereunder have been-duly authorized by all necessary corporate action by
the board of directors and stockholders of such Seller,and no other corporate proceedings

- on the part of such Seller are necessary to authorize ‘such execution, delivéry and

‘perfoimance. This Agreement has-been duly executed by each Seller and, subject to the

Bankruptcy Court’s entry of the Sale Order and assuming the due execution of Buyer,
constitutes its valid and bmdmg obhgauon cnforccablc agamst it in accordance with its

,:.rerms

‘ 43. No Conﬂxct -or Vielation. Subject to () the receipt of all Consénts. set

. foith on Schedile 4.4 of the Disclosure Schedule; (b) the Bankruptcy Court's entry of the

Sale Order and (c) the receipt of the Antitrust Apprévals, the execution, delivery and
perforthance by each Seller of this Agreement and the other agreements contemplated
hereby to which it is or will be a party do not and will not (i) violate or conflict with any

- provision of the certificate of incorporation or by-laws (or equivalent orgamzatlonal

4

documents) (oollecuvcly, the "Orgazuzatizmal Documents")-of any Seller, (ii) violate any
provision of law, régulation, rule or othér legal requirement of ‘any Government (“Law*)

.* or-any order, Judgment or decree of any’court or ‘Government (which, for the avoidance

of doubt, shall ‘ndt include any objecti’on filed with the Federal Communications

“Commission by a ‘state public utility commission or other state governimental agency to

. ‘the consent or. approval of the Federal Communications Comhission of any of the

transactlons contemplatcd ‘hereby) ("Order") apphcable to any Seller, or (iii) violate or
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fesult in a breach of or constitute: (with due notice or lapse of time or both) a default
under any Assigned Contract, which violation, conflict, breach or default in any such case
would reasonably be expected to have a Material Adverse Effect.

44. Govemmental Consents, Approvals and Notifications. Schedule 4.4 of the
Disclosure Schedule sets forth a true and complete list .of each Consent and each
“declaration to or filing or registration with any Government that is required in connection
- with the eXecution and delivery of this Agreement and the other agreements contemplated
hereby by Sellers or the performance by Sellers of their obligations hereunder or
théreunder, the failure of which to obtain would reasonably be expected to have a
Material Adverse Effect.

4.5. Compliance with Law. Except as may result from the Chapter 11 Cases,
since January 1, 2003, no Seller has received written notice of any material violation of
any Law (other than with respect to Environmental Law, as to -which the orly
representations-and warranties made by Sellers afe those contained in Section 4.16 of the
‘Disclosure Schedule). . No'Seller is in violation of any-Law, or in- default with' respect to

- . any Order, dpplicable to the-Business 6r any of its dssets, propérties or operations otlier

thian violations and defauits the consequences of which would not reasonably be expected
to Have a Matenal Adverse Effect. - :

S 46, ngatlor_n As of the- date of tlus Agecment and- except as set forth -on
Schedule 4.6 or Schedule 4,17 of the Disclosure: Schedule, théte are no Claims, suits-6r
proceedmgs or .Governiient investigations, pendmg or, to the Knovvledge of Sellers,
threatened in writing, before any Government- brought by or against any Seller that; if
ddversely detenmned could reasonably be expected to'have a Material Adverse Effect or
‘miaterially impair the- -ability of Sellers to consummate the transactions contemplated by
thls Agreement.

- 47, Fnancxal Statements The unaudited-financijal stdtements’ attached heitto
as Annex Il (the "Financial Statements"), fairly present in all material respects the
finaricial position of Sellers as of their TCSpective’ ‘date$ and the income of Sellers for the

", "perigds covered thereby (except for normal audit - adjustments and the absence” of

. footnotes) The Financial Staternents have bEen prepared m aocordance w1th the -
T pnncxp[es set forth it Scheau1e47 ) .

48. Sales Practlces Receivables. Smce August 31, 2003; each Sellei has
opériited in the Ordinary Course of Businéss and:has not: changed its business practices in
such a manner as-would reasonably be expéeted to result in-an accounts receivable
portfolio that, in amount or character, is matenally different than that ‘maintained by such
Seller in’ theOrdmary Course of qumess

-

v 49 ﬂo Matenal Adverse Effect Except as contemplatcd by this Agxeement, i

- since June 30, 2003 through the date hereof, there has not been any change, occurrence or .
circumstance that has had, or would reasonably be expected to have either individually
orin the aggregaté a Matesial Adverse Bffect.  °
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. 4.10. Tax Representation. There is no material liability for Taxes with respect
to the Acquired Assets or Sellers for the period prior to Closing for which Buyer will be
liable, or to which the Acquired Assets will be subject, except as otherwise provided in,
Article 11 of this Agreement; -

(b)  except in each case or in the aggregate as would not reasonably be
.expected to have a Material Adverse Effect, Sellers have filed all Tax Returns required to
be filed, and have paid all Taxes shown as due on such Tax Returns;

. ()  except in each case or in the aggregate as would not reasonably be
expected to have a Material Adverse Effect and except as set forth on Schedule 4.10(c),
Sellers have not been audited by any Governmental Authority with respect to Taxes
during the three (3) year period ending on the date hereof, are not presently undergoing
‘@n audit or other investigation with respect to Taxes, and have not received any written
nofification that an audit or other investigation with respect to Taxes may be

. o contcmplated

e (d) . eXCept in eich case or‘in the aggregate as would not reasonably be
expected to have a Matérjal Adverse Effect and except as set forth on Schedule4.10(d),

. Sellers have not received any notice of deﬁcxency for any Taxes that has not sincé been
paid; and

_ (¢) - Sellers' liave not received any.notice. or inquiry from a. Govemmefital
Authiority in a jurisdiction in which-they have not flled a Tax Retuin that indicates that a
Governmental Authority may take the position that Sellers should havé filed Tax Returns -
in the jurisdiction where the determination that Sellers should have filed-a Tax Return

WOuld reasonably be expectcd to’ result in the paymént of Tax. .

.- ..4.11 Material Comracts

(a)  Schedile 411 of the Disclosure Schedule sets forth, to Sellers’
- - Knawledge, a complete and correct list, categorized to correspond to the subparagraphs
+-of this S ocnon 4 1 1(a), of each Contract or customer, as the case may be .

' L (l) that cmates anght to lease, use or- occupyreal estate,

ety : '(u) that contemplatm or mvolves the performance of secvides or ,
sales of products by any of the Sellers having a value in excess of $500,000 in the
aggregate duririg the three (3) month period (annualized) ended September 30,

. © 2003, and which is not terminable by Sellers thhout matenal penalty or on not
.- --- more than nmety (90) days’ pnor not1ce, . .

e (m) that relates to the purchase or lease of personal properfy thh
any siipplier or ‘the furnishing of services to any Seller and involves payinents in
excess of $500,000 during the- twelve (12) month period ¢nded September 30,
2003 or commitments for such purchase or lease during the twelve (12) month
‘penod following stch. period, other than short-term ptitchase orders entered into
Lin the Ordmary Course of Business consistent with past practice; .
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_ (Gv)  pursuant to which Sellers received (or were entitled to receive)
or paid {(or were obligated to pay) more than $1,000,000 in the twelve (12) month
period ended September 30, 2003;

(v)* relating to, and evidences of, indebtedness for borrowed
mohey, any mortgage, sécurity agreement, or the deferred purchase price of

property (whether incurred, assumed, guaranteed or secured by any asset in
excess of $100,000); .

(vi)  containing covenants of any of the Sellers not to compete in
any line of business or with any other Person in any geographical area; or

(vii) that is matedal or otherwise significant to the Business
(collectwely, but excluding Contracts that are not Assigned Contracts as of the
: Closmg the "Material Contracts"). .

: ()  Other than as set forth on Schedule-4.11 of the Disclosute Schedule,
(i) éxcept as' will-be cured pursuant to Section 6.9 and Section 7.4 hereof, each of the
Sellers has.performed:all material obligations required to be performed by it to date under
each Material Contract and is not (with or without the lapse of time or the giving of
" tiotice, or both) in breach or default thereunder: and (i) 'no Seller nor, to Sellérs’
Knowlédge, any other.party-to any of the Material Contracts has commenced any action
- agamst any of tﬁe parues to such Matenal Contracts or’. ngen ‘or received any written
A wnhdmwn or dlsmxssed except only for those defaults that will be cured in accordance
- with the Sale Order (or that need not be cured-under the- Bankruptcy Code to permit the
assumption and assignment of the Assignéd Coritracts). To Sellers’ knowledge, each of
‘the Material Contracts is, or will be at the Closing, valid, binding and in full force and
. éffect against a- Seller, except as otherwise set forth-on Schedule 4.11 of the Disclosure
* Schedule. Copies of all Material -Contracts have been prevmusly delivered to or made

_dvailable by Sellets for inspection by Buyer, and such copies ate, true, complete, and
correct,

@) - Except as ‘set forth" on Schedule4 1 of the . Disclosure- Schiedule "ot

- :-ﬁursﬁant to the' Sepatation Agleement or'the. Apollc Ageement, Tio Selter has assxgned .

“any righits or obhganons under any Matenal Contraét 1o any other Person.

412, Pe:sonal ‘Property. - Oné of the Sellers (subject to the entry of,-and the
provision of, the Sale Order) has good title to all of the ovwmed personal property and'
assets, tangible or mtangnble that are Acquired Assefs free and clear of all Liens, except
* for: (i) Liens incuired in the Ord.mary Course of Business; (ii) Permitted. Liens; (iii) Liens

that shall be releaséd at.or prior to the ; Closing; and (iv) Liens set foxth on chedule 412
of the Disclosure Schedule; provided, however, that Séllérs make tio representations or -

. Warranties in this Section 4.12 with regpéct to Real Property and Intellectual Property,
which are specifically addressed in Seétion 4.13 and Section4.14, respectively, or with
tespect to the Excluded Assets. With respect fo leased personal properties and assets,

. Sellcrs possess and operate such property and.assets pursuant to valid leases.
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4.13. Real Propgrty One of the Sellers is the owner of good and marketable fee
title to the Owned Real Property, free and clear of all Liens, except for (i) the matters
listed on Schedule 4.13 of the Disclosure Schedule; and (ii) Permitted Liens. The Owned
Real Property constitutes all of the real property owned by Sellers. Subject to (x) the
Chapter 11 Cases (including any breaches or defaults relating to the commencement
thereof and any payables that would have been paid but for the commencement thereof),

- and (y) payment of any cure costs, and except as set forth-on Schedule 4.13 of the

Disclosure Schedule: (i) all of the Real Estate Leases are valid, existing, in full force and
effect and binding upon Sellers and the other parties thereto in accordance with their
terms; and (ii) each of the Sellers is in compliance with all material terms and
requirements of each such Real Estate Lease, and all undisputed rent and other material
sums and charges payable by Sellers as tenant thereunder are current; and (iii) the

.approximate aggregate amount of such rent and other sums and charges so payable are as

set forth jn Schedule 4.13 opposite the.applicable Real Estate Lease. To Sellers’

h ‘Knowledge there is no propased or pending proceeding to change of redefine the

applicable legal requirements pertaining to zoning of any portion of the Real Property
except which would Tiot reasonably be expected to have, individually or in the’ aggregate,
a Maiterial Adverse Effect on the impacted premises. To Sellers’ Kriowledge no
proceedmg seekmg a reduction iri feal estate taxes imposed upon the Real Property or the
assessed valuation of the Red] Property or any portion thereof have been settled during
the-three (3) yeéar. penod preceding the daté of thi§ Agreement or are currently pending.

- There is 1o pénding or, o Sellers’ Knowledge, proposed imposition of any special or

other assessrients affecting ‘the Real Property or any portion thereof or any penalties or
interest due with respect to real estate Taxes assessed against all or any portion of the

Real Property that aré payable by Sellérs or would result in a Lien against the Real

Propeity. Nohe of the Séllers has received wntten notice of, and to Sellers’ Knowledge )
there is not any pending, threaténed or contemplated action to change the zoning status of
the Real Property or eminent domain proceédings which would feasonably be expected to

- have, individually dnd in the aggregate, a Matenal Adverse Effect on the use’or operation

of any poition of the Real Pioperty.

4. 14: ‘Intellectual Prop_ertx Schedule 1. I(k_) of the Disclosure Schedule’sets

+ .- forth, &§ indicdted therein, all’ of the matenal Registered Intellectual Property that is

.- = owned by Sellers. [Except as set forth on Schedtile 4.14(x)-1 of the Disclosure’Schedule, " .

one: of the Sellérs owns, mdmdually ‘or'wjth another Seller; all right, title and interest in
dnd €0, the Registered Intellectual Property listed in Schedule-1.1(K), free and clear of all
Liens, except for (i) Permitied Liens and (ii) Liens that shall be'released at or prior to the
Closing. Except as set forth in Schedule 4, 14(2)-2 of the Disclosure Schedule, and except
as would.not have, mdmdually or in the aggregate, a Material Adverse Effect, to Sellers’’
Knowledge, Sellers’ own ‘of-cutréntly have a right to use all of the Intellectual Property

- fhatis ‘necessary for performing under the Assngned Contracts and -otherwise conducung

thc BUS1ness in ‘the ordmary course, "

(b) Except as set forth on Schedule 4.14(b) of the Disclosure Schcdule, and
except as would not have, individually or in the aggregdte, a Material Adverse Effect, to

Sellers’ Knowledge, the ‘conduct of the Business as currently conducted, whether by

8-



Sellers or by Buyer after giving effect to the transaction contemplated hereby, does not
conflict with or infririge upon any Intellectual Property right of any third party.

()  Except as set forth.on Schedule 4.14(c) of the Disclosure Schedule, to
Sellers’ Knowledge no third pany 1s infringing on the Intellectual Property owned by any

. Seller.

(d)  Notwithstanding Section 1.1(k}v), all Cldims of Sellers- relatmg to the

_litigation disclosed.on Schedule 4.6 relahng to Intellectual Property owned by Sellers

constitute Acquired Asséts.

4.15. Permits. Schedule 1.1(m) of the Disclosure Schedule sets forth a complete
and correct list of all material Permits and all pending applications therefor obtained by
any Seller in connection with the Business. ‘As of the date of this Agreement, except as
would not reasonably be expected to have a Material Adverse Effect, each such Permit is

© valid and in full force and effect, and is not subject to any pending or, to Sellers’

Knowledge,-threatened ‘administrative .or judicial procéeding to revoke, cancel, suspend

-6 declare. such Penmt invalid in any respect. Except as would mot reasonably be
expected to have a Material Adverse Effect, the Permits are sufficient and adequate in all

inaterial -respects to penmt the continued lawful conduct of the Busmess in the manner
now- conducted R

4.16. Environmental Matters. Except as sét forth on Schedule4 16 of the .

‘Disclosure Schedule

(&) - Sellers are in comphance with applxcable ‘Environmental Laws, except
whére such non-compliance would not reasonably be expected to have a Material

-AdVerse Effect.

®)  Since Ianuary 1, 2003 Sellers hdve recexved no written complaint, Order,
directive, Claim, citation or notice of violation from any Government or any other Person

" with respect to any telease, spill, leak, discharge or emission of any Hazardous Materials

to.the air, surface water, -groundwater or soil:of the Real Propeity, except where such

. _ matter would not neasonably be expected to have a Matenal Adverse Effect.

(o) To Sellers” Knowledge, and except as.whete not - reasonably expected to
have .2 Material Adverse Effect, there have not been and arc no mateiial events,
conditions, circumstances, incidents, actions or omissions relating to or in any way
affecting any of the Sellers, the Business, the Acquired ‘Assets, the Owned Real Property,
the Leased: Real Property, or formerly owned or leased Real Propeity that violate any

. Pnvironmental Law, or that have given-rise to any Liability under any Environmental
~ Law (including, without limitation, any Hazardous Materials which have been released,

disposed of, emitted, treated, stored, generated, placed, deposited, discharged, or spilled

~ at,'upon or ‘under any facility ever owned, operated or leased by any of the Sellers, or any
- facility to which Sellers have sent any Hazardous Material), or otherwise form the basis

of any claim, action, demand, suit; proeeedmg, hearing, study or investigation (i) under

'any Envxronmental Law or (11) based on or related to the manufacture processing, '
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distribiition, use, treatment, storage (including without limitation underground storage
t'_anks), disposal, transport or handling, or the emission, discharge, release or threatened
release of any Hazardous Material or resulting from exposure to workplace hazards.

(d)  The representation and warranties contained in this Section 4.16 are the
only representations and warranties made by Sellers with respect to matters arising under

Environmental Laws or relating to Hazardous Materials.

4.17. Employee Benefits

(a)  Set forth on Schedule 4.17 of the Disclosure Schedule is a list of all
Employee Benefit Plans which Scllers maintain or to which Sellers contribute. -

(b) None of the Sellers or any ERISA Affiliate contributes or has ever
coritributed to, has or has ever had any obligation to contribute to, or has ‘any Lability
(including withdrawal liability 4s defined in Section 4201 of ERISA) under or w:th

B ‘tespect to any Mult1cmployer Plan.

o (q) - No Employee Bcncﬁt Plan, prov1dcs and none of the Sellérs prov1dc
benefits, including without limitation, death or medical benefits (Whether or not insured),
with respect to current or. former: employees, directors. or consultants (or any of their

- spouges or dependents) of the Sellers beyond their retirement or other termination .of

employment ot service other than: (i) coverage mandated by law or (ii) deith or

. tetitement benefits under an'“employee pension benefit plan" (as such term-is defined

under ERISA §3(2)) that is quahﬁed under Code §401(a).

4:18. Labor Matters. Except as set forth on Schedule 4.18 or such as would not

redsonably be expected to have a.Material Adverse Effect, (i) there are no material

controversies, suits, charges of unlawful harassment or discrimination, or complaints or

“allegations. of unlawful hardssment or discrimination pendmg or, to the knowlédge of

Sellers, threatened with respect to the Business; (ii) no Seller is a party to any collective
bargainitig agreement or other labor union contract applxcable to persons employed by

3 dny Sellet; (iii) non¢ of ‘the erployees of any of the Sellets is represented by arny labor
‘ -.orgm‘uzauon and no Seller has knowledge of any currexnt union organizing activities now
. - bF ‘within the past three (3) years among; the mployees of any of the Scllcrs, (iv) to-the

lmowledge of the Sellers, no union clalms to represent any of the employecs of any of the

.Sellers, (v) there are no material unfair labor practice complamts grievanées, or

arbitration proceedings pénding, or to the knowledge of Sellers, threatened; and (vi) there

~is'mo strike, slowdown, work stoppage or lockout pending, of,.to the Knowledge of

Sellers, threat thereof, by or with respect to ary ‘employees of the Business. Sellers have

,prewously delivered to Buyer as "of the date hereof a list of the name, title, locatiofi, base

salary, variable cornpensation and: rétention bonus of each employee and secondees who

o is or will be employed primiarily in or ‘with respect to the: Business 4s ‘of a recent date (the

“Busmess Employee™), other than ahy such employees or secondees in respect of whom a
notice of teiimination of employrent has been given or will be given by Sellers.



4.19. Assets. The Acquired Assets, togéther with (a) the Excluded Assets and

(b) the assets expressly retained -or expressly acquired pursuant to the CWA Transition

. Services Agreement or the Plc Transition Services' Agreement, constitute all of the assets
used in the conduct of the Business as conducted on the date hereof.

4.20. Customers and Suppliers. 'Schedule 4.20 of the Disclosure Schedule lists

thie seventy-five (75) largest customers of the hosting business and the seventy-five (75)

- largest customers of the network business. (measured by dollar volume for the twelve (12)
. calendar months ended September 30, 2003) of the Business ("Major Custorners") and
the revenue derived from or payments. made to-each such customer in such 12-month
period. As of the date hereof, except as set forth on Schedule 4.20 of the Disclosure
Schedule, (i) no Seller is engaged in a material written dispute, or, to Sellers’ Knowledge,

a material verbal dispute, with any of the Major Customers, and (ji) since September 30,

: 2003, no Major Customer has proposed to Sellers in wiiting or, to Sellers’ Knowledge,
verbally, any matetial modification or change in the business relationship with any Seller.

. " ARTICLES o
REPRESENTATIONS AND WARRANTIES OF BUYER

. Buycr heréby rcpresents dnd warrants 0. Sellers as - follows, exccpt in all cdses as-
:-disclosed in the Dlsclosure Schedule

" '5. 1 Cogporate Orgamzatlo Buyer is @ corporatxon duly mcorporatod, vahdly
emstmg and in good ‘standing -under the Laws of the jurisdiction.of its incorporation.
Buyer is licensed, registered, qualified or-admitted to do business in each jurisdictior in
which -the ownership, use:or leasing.of any of Buyer's assets or properties or the conduct
or nature of its busineéss makes: such licensing; -qualification, or admission necessary,
éxcept as would ‘not reasonably be expected to have a material adverse effect on Buyer's

. ability to complete . the transactions contsiriplated hereby. Buyer has all requisite
" corporaté power and authonty to own its properties and assets and to conduct its busmess
_ as now conducted.

iy 5 2. Authogzauon and Valldlty Buyer has all requisite corporate power and

T authcmty to eater into this Agreemerit and the other agreements contcmplated hereby and
., tocarry outits obligations héreundér and thereunder, and to consummate the trarisactiors
.. cohtemplated hereby rid théreby. The execution and delivery of this Agreement and the
+1t othér - agreements contemiplated hereby and the performance of Buyer's obligations
hereunder and theréunder have been duly authorized by all necessary corporate action by
. thie board of directors of Buyer, and-no other-corporate procéedings on the part ‘of Buyer
: are nécessmy to’ authorize such execuuon, dehvery and performance This Agreement
has‘been duly execuited by Buyer, asSUmmg due éxecution by Sellers, atid constitutes its

‘ h Vahd and bmdmg obhgat:on, cnforccable agamst it in‘accordance with its terms "

5.3 Ne_Conflict 'or Violation. The execution, delivery and perforinance by

- deer of this Agreefnent and the other agreements contemplated heréby and the operation
of the Business by Buyer as'it is'corstituted as of the Closing Date do not 4nd -will not
violate or conflict with any provision of thé Organizational Docurments of Buyer and do
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not and will not violate any provision of Law, or any Order applicable to Buyer, nor will
they result in a breach of or constitute (with due notice or lapse of time or both) a default
under any material Contract to which Buyer is a party or by which it is bound or to which
any of its‘properties or assets is subject.

54. Consents, Approvals dand Notificdtions. The execution, delivery and
performance of this Agreement and the other agreements contemplated hereby and the
opcmhon of the Business by Buyer.as it is constituted as of the Closing Date by Buyer do
riot requiré the Consent of, or filing with or notification of, any Govetnment or aiy other

‘Person except: (a) as required under any Antitrust Law; (b) for entry of the Sale Order by
the Bankruptcy Court; or (c) for such Consents and filings, the failure to obtain or make
would not be reasonably be expected to have a material adverse effect on the ability of
Buyer to consummate the transactions contemplated hereby.

5.5, Availability -of Fuids. Buyer has, and on the Closing Date will have,.
sufﬁcu:nt funds avaﬂable to ﬁnancc and consummate the tranisactioris contemiplated by
'tms Agrcement.

[

5.6, Adguate Assirances Regardmg Assngr_led Contrac§ . To Buyers best'
. kiiowledge and belief, Buyer is and will be capable of satisfying the conditions contained

in sections 365(b)(1)(C) and 365(f) -of the Bankruptcy Code thh respect to the Ass1gned
=Contracts =

. 5 7 Lii‘:ens'eS' Permits 'ctc.- Buyer has, or will have as'of the Closing Date,-all
licenses, permits, franchises dnd authority, whether from a Government or otherwise,
including: Regulatory Approvals, -and. has provided any requisite notice -to custoniers
fiecessary-to purchase the Acquired Assets and to assume the Assumed Liabilities; to
perform the Management Agrcement and to operatc the-Business as it is constituted as of
;thc Closing Datg. e :

5.8. FPederal Communicau‘ons Commission_and other Federal’ Govemn';e_n_t
Approvals ‘ : o

. Neltht‘,r - Buyer, or any of its shamholdcrs or comrollmg pexsons. is(i)a forelgn
caz‘ner, oontrols a forexgn cartier; is:cantrolled by a foreign: carrier, or is affiliated with 4
) forexgn camer, as such is:defined in Sections 214 and 310.of the Communications A¢t of
'1934 and regulations protmulgated thereunder by the FCC (including, without limitation,
47 CFR 63.09(d)-(¢)), or (ii) could be treated as a foreign person under Section 721 of
Title VII of the Deféense Production Act of 1950 (Exxon-Florio) and regulations
promulgated thereunder by the U.S. Departmerit of the Treasury (including, without
limitation, 31-GFR 800.101et seq. (CFIUS)). Buyér and ifs controlling persons alldre
citizens of the Utiited States, and Buyer,’ -after due inquiry and consultation with s
apptopriate counsel, is unaware of any reason why the FCC, the U.S. Department of the
Treasury, the U.S. Department of Justice, the U.S. Departmerit of Defense, - the U.S.
Departaient of Homeland Security, or any other federal agency with leﬂSdlcthl'l, could
‘seck to deny, delay or condition approval of the transfer as contemplated by this
Agxeemcnt As of the date the Buyer files its licensure application withi the FCC, no




foreign person or éntity singly or in concert with other foreign persons or'entities will -
hold a 10% equity or other ownership interest in Buyer.

ARTICLE 6
COVENANTS OF SELLERS

Seliers hereby covenant to Buyer as follows:

6.1. Act:ons Before Closing. Sellers shall use commercially reasonablc effoits
to perform and satisfy all conditions to Buyer’s obligations to consummate the
transactions contemplated by this Agreement that are to be performed or satisfied. by
Sellers under this Agreement.

6.2. Conduct of Business Before the Closing Date. Without the prior written
¢onsent of Buyer or the authorization of the Bankruptcy Court, after notice and a hearing,
béetween -the date hereof and the Closing Date, Sellers shall not, except as required or
expressly permitted pursuant to the terms.héreof or of any Ancillary Agreemént, make
', ahy material change in the Acquired Assets, Material Contract or ledse for a Continding

IDC, or enter into any material transaction other than an Alternative Transaction, in each

case other than in the Ordinary Coutse of Business. Without limitation of the foregoing, -

except as may be rcqulred by the ‘Bankniptcy Court,.from the date hereof unul the

Closmg, Sellers shall conduct the Business in substantially the same manner as conducted

oii-the ddte of this Agreement, taking into account businéss exigencies arising as a result
- of Sellers’ financial condition and status as a filer under Chapter 11 of the Bankruptcy
. Code, and in accordance thh the pnnc1plcs set forth on §_<;_h_e_¢uli_6_2_ attached hereto.

-6:3.  Sale Order. As promptly as practicable following' the execution of this

Agreément, and’in any event within two-(2) Business Days, Sellers shall file with the

Bankmptcy ‘Court a miotion or motions secking entry by the Bankruptcy' Court on a

* reasoriably expedited basis of ; an-Order substantially in the form of Exhibit F attached

hereto (the "Sale 0rder") ‘In 'the event the ‘Sale Order shall be appealed, Sellers sind
' Buyer shall use thelr rcspccuve commcrcmlly rcasonablc cfforts to defcnd such appeal.

64 Corisents - and Approvals.- Sellcrs shall use commerclally reasSriable
: effcms to obtairt all necéssary ratétial cofisénts, waivers, authoriZations-and approvals of .
ill Govemments, and of all other Peisons, fequired to be -obtained by Sellérs in
corinéetion with- the execition, delivery ‘and-performance by them of this Agresment, .
mcludmg for the avoidante of-doubt those :iecmsaxy for the sausfactxon of thc condmon :
set forth in ectxon 12.3(e). .

6 5. Access to Prop_gmes and-Récords: Conﬁdenuahgy . Sellers sha]l affotd to

T Buyer and to the accountants, counsel and representauvcs of Buyer, reaschable access

_..during normal busmess houts: throughout the period prior to- the Closing Date- (or the
. .earliet termination of this Agreement pursuantto Article 13) to all books and records of
. Sellers: mlatmg 0 the Business (to the extent permitted undcr Law). Upon feasonable
piior notice, Sellers shall also afford Buyer .reasonable access, during normal. business
".hours, 16 the management of the Business, to the Business, all operations of the Business



and to all Acquired Assets.throughout the period priot to the Closing Date. - Seliers shall
permit Buyer reasonable access, accompanied by management of the Business, to the
customers and suppliers of the Business throughout the remaining period prior to the
Closing Date. The rights of access contained in this Section 6.5 are granted subject to,
and on, the following terms and conditions: (A) any such investigation shall not include
physical testing or samplings, and shall be exercised in such a manner as not to interfere
unreasoriably with the operation of the Business; (B) during the period from the date
“héreof to the Closing Date, all information provided to Buyer or its agents or
. Tépresentatives by or on behalf of Sellers or their agents or representatives (whether
pursuant to this Section 6.5 or otherwise) shall be govermned by and subject to the
Confidentiality. Agreement, dated as of March 4; 2003, by and among Buyer (or one of its
affiliates), Cable and Wireless plc, CWUSA and CWIS (the “Confidentiality
Agreement"); and (C) such rights of access shall not affect or modify the conditions set
forth in Section 11.1 in any way. : ;

_ .66, Assumption and Rejection of Assigned Contracts. Sellers shall not -
.assume or reject any Assigned Coritracts’ pursuant to the Chapter 11 Cases without the
~pnor wntten consent or dlrecuon of Buyer. .

- 6.7. Matena] Contxacts Bixcept as contemplated by. the Separation Agreement
‘of Section 14.1, no Sellef shall assign any nghts or obllgauons ‘under any Material
, Contmcts to any other Person.

. 6.8, Transition Servxces Agxeement * On or prior to the Closing Sellers shall

". . ‘execute and deliver the Plc 'I‘ransmon ‘Services Agteement and 1he CWA Trhnsmon

Servxces Agreement.

69. Cure of Defaults Seller shall, on.or pnor to the Closing, cure any and all
-defaults under:the Assigned Contracts that Bityer has requested that Seller cure and that
e -required to be_cured under the Bankruptcy Code, so that such Contracts may be
-assumed by Sellers and assigned to Buyer or its Permitted Assignee in accordance with

the provisions of section 365 of.the Bankruptcy Code; provided, however that Sellers -
; . shall not be requlréd to cure any defaults for which Buyer is obligated to pay undet the
-, - etrs’of Section 7.4 hereof. and does not so pay ipon request of the Selleérs as required
" under Sectidn 7.4. Sellérs shall allow Buyer to participate in all rnaterial négotiations
with any third party- régarding the -arount that Sellers miust pay in order to cure atiy
default thit Seller is required-to cuie puisuant to this Séction.6.9. Sellers shall-deliver fo
- Buyet, on or before the date of the Bidding Procedures hearing, a schedule settinig forth
‘cure costs, to the best-of Sellers’ Knowledge, as of-such date by Conttact (other than
those Contracts hsted onS ohedule 1.70)). ‘

&

6 10 Further Assurances Upon the requeSt and at the sole expense of Buyer at
ay tlme after the Closing Date, Sellers shall execute and dehver such documents- as
. 'Buyer or its courisel-thay reasonably reqnest 'to-effectate the purposes of this Agreement.
Buyer and Seller§ shall work together in'good falith to determine the dppropridte method
of transfér for the assets’ of Exodus Federal Systems, Tne. and thc California fee—oWned
piopeity.




6.11. Transition Contracts and Services. Prior to the date of the Auction, Buyer
shall deliver to Sellers a schedule setting forth a list of Contracts and Permits that Buyer
will néed on a transitional basis prior to the rejection thereof by Sellers in the Chapter 11
Cases. Sellers shall use their reasonable efforts to maintain such Contracts and Permits
for the temporary benefit of Buyer during a period ending no later than the later of (i) the
date which is five (5) months after the Closing Date and (ii) June 30, 2004. Buyer shall

-bear the out-of-pocket costs of maintaining such contricts in existence from the Closing
Date through the end of that period, including making funds available to Sellers in
advance of any paymcnts that may be due to the contracting party under such contracts,
and including all incremental out-of-pocket employee-related costs in accordance with
the CWA Transition Services Agreement. In furtherance of the foregoing, as soon as is

" reasonably practicable after the execution of this Agreement, Buyer and Sellers will
- negotiate in good faith the terms the CWA Transition Services Agreement pursuant to

. which Sellers”will provide any additional services to Buyer (at Buyer’s expense).and

" Buyer will provide additional services to Sellers (at Sellers’ expense) during the period
from and after the Closinig Date and prior to the termination of the Chapter 11 Casw,

' mcludmg w1thout hmxtatwn the scrvwes set forth in Exhxblt C atiacked Kereto.

'6.12. No Shiop Provisions. Immediately upon the execution and dellvery of this
3 Agrecment Sellers will cease and cause their officers, directors, advisors, agents and
rcpresentahvcs to cease any and ‘all existing activities, discussions or negotiations 'With
- afiy parties with respect to the sale of the Business. Sellers shall niot, nor shall they
permit any of their officels, directors, advisors, agents or representatives to (i) durmg the
penod begmmng on the datc hereof and cndmg thh thc complctxon of the Auctwn,

enter into any bmdmg or non-bmdmg agreement or letter of intent with Tespect to -afi
Acqmsmon Proposal, or {iiy duririg the period beginning on the date hereof and endmg on
the date of the filing of the chapter 11 proceedings, participate in any ‘discussions or
negotiations Tegarding any Acqmsmon Proposal; provided, however, that the foregoing
shall-niot prohibit Sellers or any of its or ‘their officers, directors, agents, representatlves ‘of
advisors from taking any action that their boards of directors reasonably concludes is
_ treces'sary or appropnate in the exercxse of their fiduciary duties.as directors., Sellers shall
" hqtify Buyer in the event that Hliey ‘enter_into négotiations ‘with any-bidder (without °

7 “'disclosing such bidder’s name) of permit any potential bidder other than Buyer to have .

"+ gecess to the customers of the Business. "Acquisition Proposal" means a proposal to

eriter irito & transaction mvolvmg a sale of a]l or substannally all ‘of the Business ar the
“Acquired Assets

6.13. Information Rggucsts From and ‘after the date hereof and endmg on the
Closmg Date, Sellers will use their feasonable efforts, to provnde Bujyer on a timely basis
. " with such information, mcludmg lists of assets, liabilities, accounting fecords and

detailed operational data relating to the Business as Buyer _may reasonably request in
' pOnnechon with its planmng for the post-CIosmg operation of the Busmess

6. 14 Payments and Proceeds. If at any time on or after Closing, any Seller'
recéives any asset or any proceed in respect of any Acquired Asset, whether or fiot in

o payment of any sum due to Buyer, or otherwxsc comes into possession of any Acquu'ed
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‘Asset or product or proceed thereof, such Seller shall turn over such asset or proceed to
Buyer and pending such turn over, the Seller shall hold such asset or proceed in trust for
Buyer’s benefit.

ARTICLE 7
COVENANTS OF BUYER

deé‘r hereby covenants to Sellers as follows:

7.1. Actions Before Closing. Buyer shall use all commercially reasonabie

- efforts to perform and satisfy all conditions to Sellers’ obligations to consummate the

transactions contemplated by this Agreement that are to be performed or satisfied by
Buyer under this Agreement. '

72. Consents, Approvals and Notifications. Buyer shall use all commercxa]ly

“réasoniable éfforts to Gbtain all consents and approvals of all Governments, and all other

Persons, required to-be obtained.by -Buyer and provide notifications to all Persons -

réquired to be notified. by Buyer to. effect the .transactions ‘contemplated by this.
Agreement, mcludmg for the avoidance of doubt those necessary for the satisfaction of

the condition set forth in Section -12. 3(e1 Buger shall promptly take all actions as are

- reasonably requested by Sellers to assist in obtaining the Bankruptcy Court’s entry of the

Sale Order, including furnishing affidavits; financial information or-other documents or

- information for filing with the Bankruptcy Court and making Buyer’s- employees aiid
~ .repr'cscntaUVes avaxlable to testify béfore the Bankruptcy Court. :

73. A@uate Assurances. Regarding Assigned Contracts. With Tespeet to

_gdch-Assigned Contract, to the extent réquested by the Bankruptcy Court; Sellers or the

counterparty to such Contract, Buyer shall providé the Bankruptcy Court, Sellers or such
¢ounterparty, as the case may bé, adequate assurance. of the future performance of such

_ Ass1gned Conitract by Buycr

74.. Buyer’s Cure Costs Obligation. At the Closmg, Buyer shall pay to Se]]ers

provided Sellers pay or have paid a-like amount;.cuie’ costs. cbrrespondmg to-'the

-Assighed Cont'réct‘s‘ in:a miaximum dggregate' émoiht,"When taken together with Buyér’s’
: actual payméeits in respect of their obligations: for, ‘Transaction Taxes under Section .
- 1:3(d), of up to $5,000,000; based on. the'cure amouts as they may be finally ‘determined -

“by the Bankruptcy Court in the-Sale Order or other applicable Order; but only to the

éxtent such cure.costs are required to be paid to cduse such assignmeént of Assigied

Contrdcts. Buyer’s payment of cure costs hercunder shall be apphed mtably to the .
Assigned Contracts {to which they relate. :

7.5. Avaxlablhtv of ‘Business. Records. . After thc Closmg Date,. BUyer ‘shall

* provide' to Sellers ‘and Related Persoits (after ‘reasonable notice and during normal

business hours and without charge to Sellers) such access to all Business Records for
periods prior to the Closing @nd shill preserve-such Business Records until the later-of (a)

- . six (6) years after tlie Closing Date or (b) the required retention period for all goverriment

contact information, records or documents. Such access shall include access to any



compuiterized information systems that contain’ data regarding the Acquired Assets. In
addition, Buyer acknowledges that Sellers have the right to retain originals or copies of-
Business Records for periods prior to the Closing. Prior to destroying any Business
Records for periods prior to the Closing, Buyer shall notify Seller-thirty (30) days in
advance of any such proposéd destiuction of its intent to destroy such Business Records,

. and- Buyer will permit Seller to retain such Business Records; provided, however, that
. - failure to provide such notification shall not constitute a basis for any liability or claim
- for damages. With respect to any litigation and claims that are Excluded Liabilities,
Buyer shall render all reasonable assistance that Seller may request in defending such
litigation or claim and shall make available to Seller personncl most knowledgeable about
the matter in question.

7.6.  Transition Services Agreements. On or prior to the Closing Buyer shall
_exécute and deliver the Plc Transition Services Agreement and the CWA Transition

-Servnces Agreement,

. 7.'7-. Amendmcnt of Schedules

: At any time after’ the date of thls Agrecment, Buyex:- shall have the nght to
-amend ‘or modify any schedule. delivered under Section 1.1, Schedule 1 2(q) ot Schedule
1.20b) (except. with réspect to any of the Contracts set forth on Schedule 7.7(a), which

o Contracts ‘may-not be reJected and may.not be inclided on Schedule 1.2(b); and except

with- -respect to those Contracts set forth ‘on Schedule 7.7(b), which.Cortracts must be
;- rejected and may ‘ot be-removed from Schedule 1.2(b)); provided that (a) Buyer. tnay
- 6nly add Contrdcts to the Schedule prior to thé daté of the Auction, and (b) no Contract
that shall have been previously on Schedule  1.2(b) and. terminated by reason of a
previous rejection election of Sellér or a.motion to.reject pending before the Court may
be removed from such Schedule without Sellers’ prior written consent. At any time prior
.to the date of the Auction, Sellcrs may r€move any COntract sét forth on chedule 1 ’7(9)
from such schedule.

7.8. Ordinary Course of Business. Buyer agrees to operate the Business in the

does Ordmary ‘Course: of. Business. during ény periods after the Closing Date which relate to

. the measurement of thé Tota]l Run-Rate Revenues or any of the Four Révenue Stfeams. - -

.. Without limitihg" the generahty ‘of the- forcgomg, ‘Buyer shall (i) operate in the'Ordinary -
o Couxse of Busihes§ duririg the Measuremcnt Month and: (ii) seek custortiérs’ agreements
. - to ‘migtate Hosting MRC Nét Révénues to the Coiitinuing lDCs as contemplatcd by .

clause (i) ‘of the deﬁmtwﬂ of Hostmg MRC Net Revenuw

 ARTICLES - -
BANKRUPTCY PROCEDURES o

.. -.8. l B' ankruptcy Actions. Sellers shall commence the Chapter 11 Cascs on:a
date (the "Petition Date").as soon as feasonably prcticable after execution’ of this

. Agreement (but not later than two (2) Business Days aftér the date heréof), and serve
. niotice of the execution of this Agreement on interested parties as required by the

. Bankruptcy Code and Rules. As prompt]y as practicable followmg the cxecuhon of this



- Agreement, and in any event within five (5) Business Days of the Petition Date, Sellers
shall file with the Bankruptcy Court a motion or motions seeking entry by the Bankruptcy
Court of the Bidding Procedures Order conforming to those set forth in this Article 8 and
the Sale Order. Sellers ‘shall request reasonably expedited approval of the Bidding
Procedures and Sale Order. Sellers shali file all pleadings with the Bankruptcy-Court as
are necessary or appropridfe to secure entry of such Bidding Procedures Order and the

. Sale- Order, shall serve all parties entitled to notice of such pleadings under applicable
provisions of the Bankruptcy Code and Rules, including all parties to the Assigned
‘Contracts and all Governmental Authorities having or asserting jurisdiction over Sellers
ot the Acquired Assets and shall diligently pursue the obtaining of such orders.

(@ Buyer covenants and agrees that it shall cooperate with Sellers in
connection with furnishing information or documents to Sellers to satisfy the

requirements of adequate assurance of future performance under section 365(f)(2)(B) of
‘the Bankruptcy Code.

(b) In the-eventan appeal is taken -Or-a stay pending appeéal is tequestcd from
'any of the. Orders of the Bankruptcy Court in connection with the sale-of the Acquired
Asséts; Sellers shall immediately notify Buyer of such appeal or stay request and, upon
Buyer’s request, shall provide to Buyer within three Business Days-after Sellers’ receipt .
théreof a copy of the related notice: of- appeal or order of stay." Sellers- shall also-providé -
. Buyer with written. notlce ‘of dny motmn or apphcahon filed in connection with- any
appea] frorh any of such Orders. .

..8.2. - Bidding Procedures ’Ihe followmg bidding procedures (thé "Bzddmg
Procedures") are to be employed with respect to:this Agreement and shall be reflected in
the Bidding Proceduies Order. Buyer acknowledges that the Bidding Procedures may be
supplemented by other customary procedures not inconsistent with the matters set forth
- -hérein and the terms of this. Agrezment. The sale of the-Acquired . Asscts may-be sub.;ect :
" to cortipetitive b1ddmg ofily as set forth in this Section 8.2:

i (a) One or more Petsons who are financially capable of conSummatmg a
- tfanisaction substanuaily sindilaf tothe- frahsactions contemplated by this Agreement (such

. Pcrson of Pesons being reféetred to collectxvely as; a "Qualzj_‘vmg Bidder™) 1iigy-subithit

‘Wiitten offer or- gtoup of offers’(collectively, a "Bid") stiting that: (v) such’ Qualifymg :
Bidder offers to piirchasé all-or- su‘bstant:ally all of'the Acquired Assets updn the teffns
and’ conditions as substanaally sét forth-in this Agreement or thtough a inerger or
alterfiatiVe structure on such different 6r additional terms as appropriate and desirable for
such trafifaction structure (which terms and conditions shall be no less. favorable to
Sellers as the terms and conditions contained herem) (w) such Qualifying Bidder is
preparcd to enter into-a lega]lybmdmg punchasc and sale - agreement or similar agreemént -
for thé, acquisition of the Acquired Assets on terths and conditions no less favotable to
Séllérs than terms and condifions contsined in this Agreement (as determined by Sellers
in their reasonable ‘business judgment; taking info consideration ‘the uMg of such
transaction-and any delay caused, thcreby) (x)" such ‘Qualifying Biddes is financially
capable .of consummating a transaction substantially similar to the transactions.
cOntemplated by this Agreement; and (y) each such Quahfymg Bidders offer is -
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ir-l'e\'/oc'able until the closing of the purchase of the Acquired Assets. In addition, each

Bid shall contain'such financial and other information that will allow Sellers to make a _ ..

reasonable determination as to the Qualifying Bidder’s financial and other capabilities to

' consummate the transactions contemplated by this Agreement. For clarification, (i)

.Persons who collectively are referred to herein-as a “Qualifying Bidder" need not be
Affiliated Persons and need not act in concert with one another and (ii) Sellers may

E -aggregate separate bids from unaffiliated Persons to create one "Bid" from a’ Qualnfymg
-Bidder".

(b)  All Bids must be submitted to Sellers’ counsel, so as to be received not
later than five Business Days prior to the date scheduled by the Bankruptcy Court for the
Sale Hearing (the "Bid Deadline"). If Sellers do not receive any Bids by the Bid
Deadline, counsel for Sellers shall report the same to the Bankruptcy Court and Sellers
“shall proceed with the transactions contemplated by this Agi'ecment

(c¢) . If Sellers receive a Quahfymg Bid other than thls Agreement, they shall‘
cofiduct the Auctmn on the date that is not léss than thrée Business Days prior to the Sale
Heaung, at a umc and pldce reasOnably accepta“ble to Séllers

(d) Only Buyer, Sellers, Cable. and ereless ple, representatwes of any
ofﬁczal statutdry committees appointed -in the- Chapter 11 Cases and any.Qualifying
" Bidders and the professionals for each. of the foregoing shall be entitled to attend snd be
ligard- at-the Auction,.and only Buyer and such Quahfymg Bidders shall be entitled to -
‘thaké-any subséquent Bids at the Auction.

. ~(e) Dunng the Auction, bidding shall.begin initially with the highest
Quahfymg Bid and subsequently increase by at least $5,000,000 higher than the. initial
bid-and then continue in minimum increments 6f at least' $2,000,000 higher than the
previous Bid.-Subséquent Bids submitted by Buyer shall not require a depasit. :Bidding at
the Auction shall continue until such Ume as the highest.and best Bid is dctermmed.

8.3. Qverbid Protections. Notw1thstandmg the provisions in Sectlon 8.2,
jpursuant to the Bidding Procedures Order: (i) a Bid will not be considered by Sellers 8

ghatified for ‘the .Auction unless -such Bid ‘in: Sellers’ reasonable judgment, after
RPN COnsultauon with Sellers’ financial and légal advisors, is likely to result in value to.Selless

" (taking- into account ‘the impact of any delay in ¢losing such Bid and’ puxchase price
adjustments inchided therein, among other relevant factors) of ah amount greater than‘the
aggregate of the value of the sum of: (A) the Purchasé Price, plus (B) the ariiotnt of the
Break-Up Fee; plus (C) the amount 'of the Bxpénse Reimbursement; plus (D) $5,000,000;
(ii)a higher Bid will not be considered by Sellets as qualified for the Auction if: (x) such
Bid contains due diligerice contingencies of any. kind; (y) such Bid does not contain
cvidence that the PerSon $submitting it hds - received debt and/or equity fundmg
comnutments sufﬁc:ent i the aggregate to finance the pumhase of the Acquired Asséts
or contams financing contingency;-or (z) does not provxde for a Depos:t at least equal to
the Deposit conitemplatéd by this Agreement. A Bid that is in conformance ‘with this
Section 8.3 and the Bidding Procedures Order is referred to as a “Qualifying Bid." Thxs
Agreement shall also consutute a Quahfymg Bxd for all purposes.
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ARTICLE 9
EMPLOYEE AND BENEFITS MA’ITERS

This Aricle 9 sets forth Buyer’s and Sellers’ acknowledgements, covenants and

undertakings with respect to certain matters related to employees and secondees of the Business.

9.1. .Emglongexlt Offers. Buyer shall offer employment at the same or
substantially similar positions, effective as of the Closing Date, to those Business

"Employees of Buyer’s choice; provided that the offer of employment from Buyer to each

Business Employee be expressly conditioned upon the Business Employee’s agreement to

-sign a release waiving his or her rights to any benefit under any severance plan, policy or
-arrangement maintained by Sellers or their Affiliates, which general release shall be in a

form satisfactory to Sellers. Sellers shall not waive the provisions of Section 5.3 of their

. Termination Procedure/Pay policy, and accordingly shall not offer or pay sevefance to
. anty Business Employees offered employment by the Buyer pursuant to and in atcordance
‘with the. terms of this Section 9.1 who do’ not accept such employment offefs..

Noththstandmg anything in the- contrary, Buyer shall be- solely responsible for any
liabilities to any Business Employee under any federal, state or local employment laws,
discrimination law or other laws relating to employment arising out of the manher i

: _'whlch Buyer’s actions in selectmg employees and otherwise’ 1mplementmg the offers i

this Section 9.1.

9.2. Transferred Employées " Those . Business Employees ' who are offered-

. -ginploymént and accept such offers of employment and become employees of Buyer are
- referred to herein as the "Transferred Employees". Each such offer of employment shall
-be at a salary or wage and benefits level (excludmg any pension or retitement benéfits),

and on other térms‘and conditions;:that.are, on the whole, reasonably equivalent to those
apphcable to each such Transféfred Employée immediately prior to the Closing, Wxthout
duplication of the: foregomg, Buyer agrees to provide the Transferred Eraployees and
their covered dependents with welfare and severance benefits (except for post-retifement
welfare benefits not required by law) that.are reasonable and customary for abusmess of

the type and size of Buyer Sellers-shall obtain a release of claims against Buyer for dny

‘employés or secondee Sellers’ "termuinate ‘and ‘to ‘Whom Sellers_ pay sevéiace, which
release shall be in a form satisfactory to Buyer. In the ¢vent that Buyer does riot make an
offer of employmeht to any Business Employee and subsequently hires sucli Business
Employee within six (6) months of the Closmg Date, Buyer shall" promptly reimbuise
Sellers for any severance costs, but not "stdy puts" or retention or similar bonuses,

‘actually paid by Sellers as a tesult of the termmauon of such Busmess Employee

40111_() Plan Rollovers Buyer will cause ltS 401(k)/profit sharing pl4n to
neSEpt, after ‘the Closing Date, -the rollover of amounts distributed by Sellers fo any-

Transferred Employee ﬁ'om the Sellers* 401(k) plan, mcludmg the-acceptance in such
mllover of any outstandmg plan loan of such Transfexred Employee :

94. - WARN Act Obhgatlon Buyer shall promptly after the date hereot‘noufy
Sellers of Buyers interitions with respect to its offering of jobs to Sellers workforees
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Prior to the Closing Date, Sellers shall be responsible for performing and discharging any
requirements under the WARN Act or applicable state and local laws and regulations for
the notification of Sellers’ employees, provided that Buyer has complied with the
covenant set forth in the preceding sentence. After the Closing Date, Buyer shail be
responsible for performing and discharging any requirements under the WARN Act and
under applicable state and local laws and regulations for the notification of its employees
with respect to the Acquired Assets and the Business. The parties hereto shall provide

. ©one another with all assistance reasonably requested by each party to- ensure that the

parties can comply with their respective notification requirements of the WARN Act, if -
any. Buyer agrees to indemnify Sellers and their Affiliates and their respective directors,

- officers, employees, consultants and agents for, and to hold them harmless from and

against, any and all Losses arising or resulting, or alleged to arise or result from liabilities
arising under the WARN Act with respect to any Transferred Employees, provided that
Sellers have complied with the covenants set forth in this Section 2

9.5. | Buyer Benefit Plans. - To the. éxtent permitted under Buyer’s welfare

. 'beneﬁt plans. Buyer shall (i) waive pre~cxisting condition requircments (except with:
.respect to any-pre-existing condition for which coverage was denied under any welfire

benefit plan of Sellers), evidence of msurabmty provisions, waiting period requirements
or any similar provisions under any "welfare benefit plans maintained by Buyer for

~ Transferred Bmployees after the Closmg Date, and (ii) apply toward any deductible

rcquu'cmcnts and out-of-pocket maximuin limits under its employee welfare bénefit plang
any amiounts paid.(or accrued) by each Transferred’ Employee under Sellers’ welfare

- "benefit p]ans during the applicable p'lan yéar in which the Closirig Date occurs. Buyer

shall recognize for purposes of chgxbihty and vesting under its policies and employee
benefit ‘plans the service of any Transferred Employec with Sellers- or any of their

.Afﬂhates prior to the Closmg Datc

9.6. Welfare Benefits Claxms -Claims of Transferred Employees and theu.

" ¢ligible ‘beneficiaries ' and -dependerits for imedical, - dental, prescription . drug, life

insurance, and/or other welfare benefits ("Welfare Benefits") (other than dlsabxhty

‘benefits as described below) that are incurred before the Closing Date shall be the sole

.. feSponsibility of Sellets and Sellers" welfare ‘benefit plans. Claims of Transferred
.., Employees and ttieir eligible beneﬁmanes 4ind dependents for' Welfare Beriefits (Gther .. .
+ than' disability beriefits) that ar¢ incurréd on or after the Closing Date shall be the solé

-respons1bxhty of Buyer'and Buycr’s welfare benefit plans. For purposes of the preceding
provisions of this paragraph, a medxcal/dcntal claim shall be considered incurred on the’
date when the medical/dental services are rendered or medical/dental supplies are
provided; and not when the condition arose or. when the course of treatment began. .

-, Claims of mdmduals receiving. or individuals who have filed claims for long-tefm

" disdbility benefits under a disability- plan-of Sellers as of the Closmg Date shall be the

. sole responsibility of Sellers and such plan. Clalms of Transferred Employees and their.

" ‘cligible beneficiaries and dependents for short-térm orlong-terin disability benefits that
gre first made on or after the Closmg Datc shall be the sole responsxbxhty of Buyer,

.97: COBRA Obh gations. Not\mthstandmg -anything in this Agreement to the
cbntrary Sellers-shall retain all hablhues, and Buyer shall have no liability, with rwpect
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to the provision of notices, election periods and benefits pursuant to Section 4980B. of the
Code or Part 6.of Subtitle B of Title I of ERISA ("COBRA"), to any Business Employees
or any other former employees of Sellers or other individuals associated with any
Business Employees or any other former employees of Sellers with respect to qualifying
events occurring on or before the Closing Date or in connection with the transactions
contemplated hérein.

9.8.  Purchase of Assets; Assumption of Liabilities. Buyer shall purchase all
assets and, assume all liabilitiés and obligations to any Transferred Employees for (x)

holiday and vacation pay and sick pay arising on and after the Petition Date, and (y) base
wages, and payroll Taxes relating thereto, for the period commencing on the first day of a
regular payroll period that begins prior to, and ends after, the Closing Date, which regular
payroll period shall not exceed 14 days. In no event shall Buyer have any claim against

_ Sellers in respect of unpaid holiday and vacation pay, or sick pay, arising prior to the

Petition Date; Notwithstanding any of the foregoing, Sellers shall pay all bonuses in
respect of any penod endtng onor before December 31, 2003.

9.9. Key Bmployee Retennon Plan Buyer shall not- be respons1ble for any
amounts due and owing under the key employeé retention-plan or post-petition employee
reterition or severance plan. Buyer shall be respoiisible for any compensauon attnbutable

'to the perfonnance of service to Buyer. -

9.10. ﬂexxble Benefit Plan. As soon as administratively practicable after the

. Closing, Buyer shall establish -a :flexible benefits. plan pursuant to Section 125 of the

Code. Buyer shall accept a-transfer of account balances from the Cible & Wireless

.Holdings, Inc. Flexible Benefit Plan for Transferred Employees w1th balances remaining
' under such plan as of the Closing.

9.I1. - No_Other Obhgatxon Except with respect to those obligafions and

liabilities specifically set.forth in this Article 9, the Buyer shall not have any obligation
With -respect to”or liability under any Employee Benefit Plan, including without
-limitation,” any obligation or liability under the Cable & Wireless Holdings, Inc.
. Retirement Income Plar, the Cable & Wireless Holdings, Inc. Supplemental Pension Plan
" br any reention, bonus.or severancé or other payitients due to any Business Baiployees or-

other individuals whose' emponment or servme with Sellers occurred pndr to or on* the
Closmg Date.

N

- ARTICLE 10
ANTITRUST MATTERS

Buyer hereby coVenants to Sellexs, and Sellers hereby covenant to Buyer, as follows‘

.10, l Antltrust Fﬂmg Subject to thé terms and condmons of this Agreement,

-each party shall use its reasonable best efforts to (a) take, or cause to be taken, all actions

and to do, or cause to.be done, all: :things necessary under applicable Laws to consummate
the fransactions contemplated by this Agreement; (b) file'a Notification and Report Form
pursuant to the HSR Act with respect to the transactions con'templated hereby within'ten




i

Business Days after the date hereof; (c) supply as promptly as 'précticable any additional
information and documentary material that may be requested or required pursuant to any
Antitrust Law, including. the HSR Act; and (d) cause the expiration or termination of the

applicable waiting periods under the HSR Act or any other Antitrust Law as ‘soon as
practxcable : -

) .Cooperation; Conﬁdenuahg Agreement. In connection with the efforts
x%fercnccd in Section 10.1 to .obtain all requisite approvals and authorizations for the

transactions contemplated by this Agreement under the HSR Act or any other Antitiust
Law each of the parties shall use reasonable best efforts to (a) cooperate with each other
in connection with any filing or submission and in connection with any investigation or -
other inquiry, including any proceeding initiated by a private party; (b) keep the other -

parties informed in all material respects of any material communication received by such
party from, or given by such party to, any Govermiment and of any material
communication received or given in corinection with any proceeding by a private party,

: in each case regarding any of the transactions. contcmplatcd hereby; and (c) permit the.

dther pany to-teview- aily matérial comnmunication given to it by, and consult with esch
othier in- advance of any ‘meetinig or conference with any Goveinment, mcludmg ini
connect:on with any proceeding by a pnvate party. The foregoing obligations in this
Section 10.2 shall be subject. to- the “Confidentiality Agrecment and any attotney-clierit,

. ‘work-product or other privilege, and each of the parties hereto shall coordinats and

‘cooperate -fully with the other parties hereto in exchanging such information and -
providirig such assistance a3 such other parues inay reasonably request in cofinection WIth'
the foregoing and in. sechng carly termination of #ny applicable waiting periods nder
- Antitrust Law:. Thie parties will fiot take 4riy action that will have the efféct of delaying,
impdiring or impeding the recexpt of any required authorizations, consents, Orders or
dpprovals, “Antitrust Law" niéans the’ Sheiman’ Act, as amended, the Clayton Act, as
‘amended;.the' HSR Act, the Federal Trade’ Corninission Act, as amended, and all other
.-Laws and Ordefs thiat are designed or intended to ‘prohibit, restrict or régulate actiofis
having the puiposé or effect of monopohzauon or restraint of trade or lessenmg of
competition through merger or acquisition.” *Antitrust Approval" ineans any approval or

' conscnt of-any Govemnjent zequmed urider any applicable Antitrust Law or the expn'atlon )

. or termmauon of any apphcablc waxtmg pcnod under any apphcable Anhtnlst La'w

te

10 3 Oblecttons or Other Chalrenges. '
If any objcctmns are asserted with respect to the trdnsactions contemplated. hereby .

B

' under -any Antitrust Law or if any suit is instituted by any Government or any private

Party challenging " any ‘of the” transactioris: coritemplated- hereby as violative of . any
_ Adititrust Law; each of ‘the' parties shall use feasonable _best efforts to resolve such .
objecﬁons or chéllenge ' as such Government of- pnvate party inay have to such
transactions-under such Antitrust Law, including’ to vacate, lift, reverse or ovettitn any
Order, whether temporary, prehmmary or permanent, so as to pefmit consummahon of
the frarisaction§ contemplated by this Agreement. “Without hm1l:mg the’ genemhty of the
foregoing, Buyer shall promptly take ‘and- diligently pursue aily-or-all- of the following
actions to. the extent necessary to eliminate any conceins on-the part of, or to satisfy any
condmons imposed by, any Govcmment w1th Juﬁsdxcuon over the enforcement of any

.33-




applicable Law, including any Auititrust Law, regarding the legality of Buyer’s acquisition
of the Business or any portion thereof, the Acquired Assets or the Assumed Liabilities:
(i) entering into negotiations, providing information, making proposals, entering into and
- performing agreements: or submitting to Orders, of, pursuant to any such agreement or
Order or otherwise, selling -or otherwise disposing of, or holdirig separate (through the
_ establishment of a.trust or otherwise), particular assets or categories of assets (including,
after the Closing, any of the' Acquired Assets), or operations (including, after the Closing,
‘the Business ot any portion thereof), of Buyer or any of its Affiliates; (ii) using its
-reasoriable best efforts to' prevent the entry in a- judicial or administrative proceedmg
brought under any Law, including any Antitrust Law, by any Government or any other
Person of any permanent, temporary or preliminary injunction or other Order that would
make consummation of the acquisition of the Business or any portion thereof, the
Acquired Assets or the Assumed Liabilities in accordance with the terms of this
Agreement unlawful or that would prevent or delay such consummation; (iii) taking
promiptly and dlhgently pursuing, in the event that an injuiiction or Order has been issued
as refétred to in Section. 10.3(111 any and'all steps, mcludmg the -appéal’ thereof, the

e postmg of a bond and/or the steps contemp[ated by Section 10.3(ji), necéssary to vacite,

modify or suspend ‘sach irijundtion™ or Order so"as to penmt 'such consummation as
promptly as possxble, and (iv) promptly {ake ‘and diligenitly pursue all other actions and
do all other things fiecéssaty and proper to avo:d or eliminate edch and evéry unpechment
unidér any Law, mcludmg any Antitrust Law, that .may be asserfed by any Goverigient or
any* othér Pefson to the consummation of the acqunsmon of the Business or ‘any., portion
fhereof the Acquxred Assets or the: Assumed anbxlmcs by Buyer i in accordancc thh the
tcrms of this Agreemeént,

'10 4 Alternative Fllmg

. Wlthout Buyers prior written consent, no Seller shall file a Notification and
"Report Form piirsuant'to. the HSR ‘Act with'atiy party othér than Buyer, or - pliticipate in

any such'filing, unless and.until this Agreement has been terminated pursuant to Section

13.5 and Sellets havc entcrcd into an agrecmcnt with mpect to an Altemauve

Transachon .

)

PRGNS e ART'IéLE'n '
11 1. Transfer Taxes, Prorahon of Real and Pcrsonal mp_e_r_ty Ta:tes All sales,.

use, gross-receipts, transfer, .gains, excise, valut-added or other similar Taxes: in
connection with thie transfer of the Acquired Assets and the assumption of the- Assumed
- Liabilities, and delivery of the Acquired Assets, and all recording and filing fees that may
be imposed by reason of the sale, transfer; assigriment of the Acquired Assets and that are
"not, exempt under:section 1146(c) of the Bankruptcy Code (collectively, *Transaction
Taxes"), shall be paid by Sellers on or prior to'their due date, except to ﬂle extent
provxded in Secuon 1.3(d) hereof

. 4b) - _All real.and. personal property taxes and assessments on the Acqmmd
Assets for any taxable period commencing prior to the day immiediately preceding the’
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Closing Date (the "Adjustment Date") and ending after the Adjustment Date (a "Straddle
Period") shall be prorated between Buyer and Sellers as of the close of business on the
Adjustment Date based on the best information then available, with Sellers being liable
for such Taxes attributable to any portion of a Straddle Period through the Adjustment
Date and Buyer being liable for such Taxes attributable to any portion of a Straddle
_Period beginning after the Adjustment Date. In satisfaction of any such liability, the
Purchase Price shall be reduced by the amount of any such Taxes attributable to the
Sellers to the extent such Taxes are payable by Buyer. Information available after the
Adjustment Date that alters the amount of Taxes-due with respect to the Straddle Period
will be taken into account and any change in the amount of such Taxes shall be prorated
between Buyer and Sellers as set forth herein. All such prorations shall be allocated so
that items relating to the portion of a Straddle Period ending on the Adjustmént Date shall
be allocated to.Sellers based upon the number of days in the Straddle Period through the
Adjustment Date and iterns related to the portion of a Straddle Period beginning after the
Adjustment Date shall be allocated to Buyer based upon the number of days in- the
Straddle Period after the Adjustment Date. If a payment on a tax bill is due ‘after the
Closing Dite, the paity ‘that'is legally requued to make such paynient shall make such
payinent and promptly forward an irivoice to the other party for its pro rata share, if any,
if not prevno‘usly taken into account in 'the reducuon of the Purchase Price. If the other
party does not pay the invoice within 30 ¢alendar days of receipt, the amourit of such
payment shall bear interest ‘dt'the rate of 6% perannum. The party responsible under
apphcable law for paying a Tax described in this Section 11.1 shall be responsible for
administering the payigent of (and -any réimbiirseihent for) such Tax. For putposes of
this Section 1.1, the Proration Périod for ad valoiem taxes and real and personal
property taxes shall ‘be the fiscal penod for which siich taxes were assessed by the Tax
JUﬂSdlCthl] Notw1thstandmg any provision in this Agreemeént to'the conttdry, Séllers’
‘obligations under this Section 11.1 shall survive until 60 days after the expu'at:on of the
statute of hmltauons with respect to'the collect:bn of the Straddle Period Tax,” | -

. 112, Tax Refinds. Any Tax refunds (includmg any intefest related thereto)

received by Buyer, its Affiliates or successors relatmg to Taxes that Buyer has paid shall
be for the account of Buyer;-and any Tax refunds  {including any interest related thereto)
" teceived by Buyer, its ‘Affilidtes ‘or successors relating 1o Taxeés that Sellers have paid
stiall-be for the accoint of Selles, and Buyer shall pay over:to Séllers ary stich.dtndiunt
(net Of any Taxes payable by Buyer'or-its owners .as 4 ‘résuit of receiving such Tax
refunds), within ten (10) Business Days ‘of receipt thereof. Buyer shall include with its
temittancé to Sellers copies of any cortespondence, documents, or other matena]s
received or transinitted: by Buyer with respect to the Tax.refund anid, if the amount of the
‘remittance is less than thé amount of the refund, an- explanatlon as to how Buyer
determined the amount of the remittance to Sellefs. Sellers shall be éntitled to request
that Buyer, at Sellers’ expense, file for and obtain ary Tax refunds with respect to Tax
périods ‘or’portions thereof ‘¢nding on ‘ot before the C‘losmg Date (with ‘respéct to the
relevant Acquired -Asset).. Buyers consent to snch request shall not be hnreasonably
withhéld, s .

11.3. Cooperation on Tax Metters.' Sellers and Buyer shall (and shall cause
their respective: Affiliates to) cooperate fully with each other and make available or caise
B} o s .



to be made available to éach other for consultation; inspection and copying (at such 6thér
party’s expense) in a timely fashion such personnel, Tax data, relevant Tax Returns or
portions thereof and filings, files, books, records, documents, financial, technical and
operating data, computer records and other information as may be reasonably required (a)
for the preparation by such other party of any Tax Returns or (b) in connection with any
Tax audit or proceeding including one party (or an Affiliate thereof) to the extent such
Tax audit or proceeding relates to or arises from the transactions contemplated by this’
Agreemerit.

11.4. Retention of Tax Records. After the Closing Date and until the expiration
of all statutes of limitation applicable to Sellers’ liabilities for Taxes, Buyer shall retain
possession of all accounting, business, financial and Tax records and information that
(a) relate to the Acquired Assets and are in existence on the Closing Date and (b) come

_ into existence after the Closmg Date but relate to the Acguired Assets before the Closing .

Date, and Buyer shall give Sellers notice and an opportunity to retain any such records in

{the event that Buyer determines to destroy or dispose of them during such period. In
_addition, from and after the Closmg Date, Biiyer shall provide:to Sellers and thieir Related

Persons (after reasonable notice and during normal businéss hours and withiout charge to
Sellers) access to the books, récords, documents”anid otheér information relating to the
Acquired Assets as Sellers may reasonably deem necessary to (i) propetly prépare for, -

“file,’ prove, . answer, prosecute and defend any Tax Return, claim, ﬁlmg, tix - audit; tax

protest, suit;: proceedmg or answer or (i) administer or complete any cases under chapter

11 of the Bankmptcy Code of or including Séliérs. Such aceess shall include reasonable

atcess to any computerized information systems that contain data régarding the Acquired

_-Assets, to the extent such information may be asgessed without adverse impact to Buyer.

"11.5. Allocation of Purchase Price and Purchase Price Allocation Forms. The
Purchase Price, the’ Assumed Liabilities that constitute liabilities for tax purposes and

“other releyant items shall be ‘allocated among the. Acquired Assets and among Sellers in

accordarice with Section 1060 of thé Code. Buyér shall prepare an allocation schedule
Setting forth the allocation (the "Allocation Schedule™) within 30 days afier the date

;heneof which Allocation Schedule shall be subject to the reasonable approval of Sellers.
~The Allocation Schedule shall identify the transferot and transferee ‘thereof, and- shall be
". " prepared in-accordance with Treas. Reg: Section 1.1060-1 (or ahy comparable provisnon ;.

of state or local tax Law) or any successor prov1s1on " If the Sellers appiove thie Buyers

. allocation, the parties agree to report the federal, state, local and other Tax consequentes

of the pmchase and sale hereunder (inchiding in ﬁlmgs -on IRS Form 8594) in .2 manner
'cons1stent with the agreed-upon allocation #nd that they wxll fiot tdké any position
inconsisteiit therewith in connection with any Tax Retirn, refund claim, litigation or

‘otherwise, unless.and to the extent required to do so putsuant to applicable law. Sellérs
- and Buyer shall ceoperate-in the filing of any forms (including Form 8594)-with respect

to such allocation, if the allocation is agreed upon. Notwithstanding any othér provision
of this Agreement; this-Section 11.5 shall’ survwe any termination ot eXplratlon ‘of this
Agreement.

. 11.6, Tax Structure Dlsclosure Notw:thstandmg anything herem to the
contrary each party to the transactlons contemplated herem (and each Afﬁhate and
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Person acting on behalf of any such party) agrees that each party (and each emiployee,
representative, and other agent of such party) may disclose to any.and all Persons, of any
kind, the tax treatment and tax structure of the transaction and all materials of any kind
(including opinions or other. tax analyses) that are provided to such party or such Person
relatmg to such tax treatment and tax structure, except to the extent necessary to comply

"with any applicable federal or state-securities laws; provided, however, that such

disclosure ‘may not be made until the earliest of the date of any public announcement of
the discussions relating to the transaction, the date of any public announcement of the
fransaction and the date of the execution of this Agreément except that the parties are not
restricted in any manner in discussing the tax treatment or the tax structure with its tax
advisors at any time. This authorization is not intended to permit disclosure of any other
information including: (i) any portion of any materials to the extent not related to the tax
treatment or tax structure of the transaction;. (ii) the identities of participants or potential
participants in the transaction; (iii) the existence or status of any negotiations; (iv) any
pncmg or financial information (except to the extent such pricing or financial information

_is relatéd to the tax treatment or tax structure of the transsction); or (v) any other térm or
: detaxl not rclevant to the tax trcatment or the tax stmcmre of the transactron '

11.7. : Unbilled ‘Transactional Taxes.” If a Tax assessment is leVred upon any
paity by an authonzcd tax junsdlctxon for unbilled transactional “Taxes that are the
obligation of the other paity under this Agreement, then.the non-assessed ‘party- shall

i reunburse the assessed party for those taxes mcludmg any interest and penalty.

A

-ARTICLE 12
’ CONDITIONS PRECEDENT TO PERFORMANCE BY PARTIES

12.1. Condifions. Precedeit. to_Performance by: Sellers _and Buyer. The
respeCUVe obligations of Sellers and-Buyer to consummate the transactions contemplated

by this Agmement are subject to.the. satisfaction or waiver (other.than'the condition

confained in Section 12. 1(a), the satisfaction of which cannot be waived), on or prior to

the Closing Date, of the following conditions:

R ,: . (a) - Sale Order. The Bankruptcy. Comt shall have entered the Sale’ Order, and
" . noOtder staymg. reveising, modxfymg or amcndmg the Sale Order sha]i bc in effect on
. .the Closirig Date.

-

() - Antitrust and. Regt_llatgg Approva] The apphcable waiting penods for
the:transactions conteiniplated under this Agreenient under the HSR Act, and any othér
Antitrust Law shall have expired or terminsted and the Regulatory Approvals shall have
been obtained; provided, however, that an objection filed with the Federal
Comimunications Commission by any state public utility commission or other state

_g’ovemmcntal -agency to the consert or approval of the Federal Communications. .
Commission to any of the trarisactions contemplated hereby shall. not consutute afailure .
to obtam the requxsnte Regulatory Approvals )

- -(c) Ne Vioiahon of Orders. No preliminary.or petmnanent injunction or other
Order that declares this Agreement or the Déposits Escrow Agreement invalid or
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unenforceable in any respect or that prevents the consummation of the transactions
contemplated hereby or thereby shall be'in effect.

12.2. Conditions Precedent to Performance by Sellers. The obligations of
Sellers to consummate the transactions contemplated by this Agreement are subject to the
satisfaction, on or before the Closing Date, of the following conditions, any one or more
of which may be waived by Sellers in their sole dxscretxon

(a) Representations and Warranties _of Buyer. All representations and
warranties made by Buyer in this Agreement shall be true and correct in all material
gespects on and as of the Closing Date as if again made by Buyer on and as of such date
(or, if made as of a specific date, at and as of such date), and Sellers shall have received a

certificate dated the Closing Date and s1gned by the President or a Vice President of
Buyer to that effect.

: ()  Performance of the Oblxgat:ons of Buyer. Buyer shall have perfonned in
all material respects all. obligations required under this. Agreement to be performed by it
on or before the Closing Date (except with respect to the obligation to pay the Purchase
Price .in accordance with the terms of this Agreement, which obhgatxon shall .be
-performed in all respects as required under this -Agreement), and Sellers shall’ have
* received a certificate dated the ‘Closing Date and sxgned by the Presxdent or a Vice
President of Buyer to thateffect.

. (¢  Buyers Deliveries. Buyer shall have delivered, and Seller shal] have
.'recelved all of the items set. foxth in. Secuon Section 3.3 of- tlus Agreement.

123. Conditions. Precedent to the Performance by Buyer The obligations of
" Buyer to consummate the transactions. contemplated by this Agreement are-subject to the
satisfaction, on or before-the Closing Date, of.the following conditions, any one or more
of which may be waived by Buyer in its sole discretion:

(2)  Representations and Warranties of Sellérs. The representations and
. . Warrasities made by Sellers in- Axticle 4.of this Agreement shall be true and correct as-of
* “the Closing, i edch caseas: though -made at aid as of such time (or, if tnade a8 of @
. -‘-speclﬂc date, at and as of stich date), except o the. extent such’ failures to be trite and
correct do not constitute a Material Adverse Effect, and-Buyer-shall have réceived a

certificate dated the Closing Date and signed.by the President or.a Vice President of each
. of Sellers to that effect. .

. () Performance of the Obhgauons of Sellers. Sellers shall have pe:formed in
+ ull féspects all obligations-required under this. Agreement to be performed by them on or
before the Closing Date, except for such failures to perform as-do not constitute .a -
Material Adverse Effect, and Buyer shall have received a certificate dated the Closing'
Date and slgned by the'President or a Vice Presideit of each of Sellers to that efféct.

. (c) No Matena] Adverse Effect. Except as contemplated by tlus Agxecment
~ or by the matters 1dent1ﬁed in the schedules to thls Agreement there shall not be in
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existence on the'Cloéing Date any state of fdcts that has had, or would reasonably be

~ likely to have, any Material Adverse Effect.

(@  Sellérs’ Deliveries. Sellers shall have delivered, and Buyer shall have
received, all of the items set forth in Section 3.2 of this Agreement.

(¢) Consents. Subject to Section 1.5 of this Agreement, any.consent required

" fo be obtained to permit the transfer and assignment of any material Acquired Asset,

including any right to use any material Intellectual Property under the Assigned Contracts
shall have been obtained.

12.4. Escrow Closings: Management Agreement. Notwithstanding anything set
forth in this Agreement, upon the satisfaction or waiver by the appropriate party of all of
the conditions set forth in Article 12 other than with respect to the receipt of the
Regulatory Approvals set forth in Section 12.1(b), the following shall occur (and the
relevant actions required by Article 3 hereof shall be modified as follows): '(a) Buyer

.. shdll deposit the Cash Payment of the Purchase Pricé-and the Seller Note into the Closing
. Bsctow Account (th¢ “Closing Esérow Account") pursudnt to the Closing Escrow

Agreeient (the “Closirig Esciow Agreement") in the form attached hereto as Exhibit G; -
(b) the Acquired. Assets and Assumed- Liabilities shall be opetated pursuant 'to thé
Management Agreenient having the terms set forth in Bxhibit C; and (c) subject only to
the terms.of the Management Agreement and the tetms of Sections 12.4(a) ard (b) below.

“the Closmg (as such term is used'in this’ Agreement) Shall be deemed to have occurred at
*" the. Regulatory Escrow Cfosmg, mcludmg for purposes of finalizing the obhgatlons of
‘each party heréunder to “consummmate® the transadfions- contemplatéd hereby - and

elimindting any rights of any party to terminate this Agreemerit.

(a)  First Escrow Closing. Upon receipt of approvals required by clause (1) of

. the "definition of Regulatory Approvals, the First Escrow Closing (the "Firist Escrow
.Closmg") shall o¢cur and all ‘Acquired Assets and Assumed Liabilities othér than the
- Acquired Assets and Assumed Liabilities relating to thé Private Line Netwotk Business

(as such term is defined in the Management Agreement) shall no longer be subject to the

: Management Agreémient and shall be formally trinsfeired:to the Buyet (irid the relévant
S Ass1gn“ed ‘Contragts'shall ‘e assumed by Sellers and assigned to Buyer), and 95% 6f the -

amiounts in the Closing Escrow Accgiurit (compn'sed of proportional amounts of tash and

" of ‘the"principal arnownt of the Seller Notg, in each case together with any accrued but

xinpaid - interest" thereon;) shall be teléssed from the Closing Bscrow Account and

, dehvemd to Sellers pursuant to the Closmg Escrow Agreement.

(b) Second Escrow Closmg Upon receipt of the approvals requued by clause .

7)) of the definition of Regulatoty Approvals, the Secoiid Escrow Closing (the "Second.

Escraw Closing") shiall ‘occur-and all Acquired Assets-and Assumed Liabilities relating to
the Private Line Network Business-shall no longer be subject to the Management
Agreement and-shall be formally ttansferred fo ‘the Buyer (and any remaining Asslgned _
Contracts shall be assumed by Selleis and ass:gned to'Buyer), afid all refnaining amounts

- inthe’ Escrow Account: shall be released from the Closing Escrow Account and dellvered

to Sellers pursuant to the Closmg Escrow Agrecment
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ARTICLE 13’
'TERMINATION AND EFFECT OF TERM]NATION

13.1. Right of Termination. Notwithstanding anything to the contrary contained
herein, this Agreement may be terminated only as provided in this Asticlé 13, In the case
of any suchtermination, the ‘teriinating party shall give notice to the othier paity
specifying the provision pursuant to which the Agreement is being terminated. -

13.2. Termination Without Default.
(a) This Agreement may be terminated at any time before Closing:
()] by mutual written consent of Sellers and Buyer;

. (ii) by Buyer, on any date that is more than 180 days ¢ after the date *

“hereof (the "Buyer Termination Date"), if the Closing has not occurréd on ‘or

~ béfore such date or on any date that is more than 75 days after the date hereof (the

"Auction-Outside Date") if the auction provided for in the Bidding Procedures

has not been conducted ‘as of such time; provided, however, that Buyer shall not,

‘have the right t6 f.ermmate ‘this. Agreement under this Section 13.2(a)(ii) if Buyer’s

 failure-to fulfill any of its obhgatxons under this- Agreement is the reason that the
r C]osmg or the Auction has ot occun'ed of ar before said dafes

(iii) by Sellers, on any date that 1s mote than 120 days after the date
hereof (the "Sellers Terminiition Date™), if the Closing has not occurred on or
before such date; provided, however, that Sellers shall not have .thé right to
terminate this Agreement under this Section 13.2(a)(iif) if Sellers’ failure to fulfill
any of their obligations under this Agreement is’ the reason that thé¢ Closing has
not occurred on or before said date; or

(iv) by Buyer, if there sha]l be a breach by any Seller -of -any "’

. . Ll i:epresemamn or Wirrdnty, or' any covenatt or agreemenit -chntaied in’ this ~
1.7 Agre¢ment which would result in'a failure of a coridition set forth i Section’12.3 - .

.and which bredch canriot be cured of has:not been citfed by the earlier of (j)-20

Business Days after the giving -of written notice by Buycr to Sellers of Such
breach and (ii) the Buyer Temunauon Date; " .

(v)- ‘'by-any Seller, if there shall be a breach by Buyer of any
, réprésentation or warranty, or any covenant or agreement contained in this -
Agreement:which would result in-a failure of a copdition: set forth i Section 12.2
and 'which breach cannot be cured or has not béen cuted by the carlier of (i) 20
Business Days after the giving'of written notice by Seller to Buyér of such breach

" and (in) the Sellexs’ Termination Bate

: - -(vi) by elther Buyer or Sellers, 1mmed1ate1y upon an Order
. becommg final and non-appealable that declares thls Agreement or the Depos1t




Escrow Agreement invalid or uneriforceable in any material ‘Tespect or that
prevents the consummation of the transactions contemplated hereby or thereby (a
“Termination Order" ); provided, however, that neither Sellers nor Buyer shall
have the right to terminate this Agreement pursuant to this Section 13.2(a)(vi) if
such party or any of its Affiliates has sought entry of, or has failed to use all
commercially reasonable efforts to oppose entry of, such Termination Order.

- 13.3. Effect of Failure of Conditions to Closing."

(@)  If this Agreement is terminated by Sellers pursuant to Sectioni 13.2(a)(V),
then (i) Buyer acknowledges that a monetary remedy may be inadequate or impracticable
and that Sellers may-have been caused irreparable harm and, if Sellers so determine,
Sellers shall have the right, subject to the waiver by Sellers or satisfaction of the
conditions contained in Section 12.1, to obtain an Order requiring Buyer to specifically

_perform all of its obligations under, or (i) if Sellers.determine that a monetary remedy is ~
-adequate afid practicable, Sellers shall as an exclusive remedy be entitled to retain the
“Deposit a5 liquidated damages and, noththstandmg any provision i this Agreement to
the contrary, shall hét be entitled to seck any ‘other remiedies coriferred hereby, or by law
or equxty upon such paity, and, in such-case of clause (ii), none of Sellers, Buyer-or any
of their respective Related Parties shall have any habrhty or obhgauon ansmg under or m
: connecuon with this Agreement.

(b) If this Agreement is tenmnated for any réason other than by Sellers
. pursuant-to Section 13.2(a){v): i) the Deposits; together with any interest accrued thereon .
~ less any fees and expenses of the Escrow Agent, shall be returned to Buyer or the Letter
of Credit shall be released, as applicable, (i) this Agteement shall become null and vaid
and have no effect (other than this Article 13, Article 14 and Article 15, which shall
'_survwe termination), dnd (jii) except as provided inthis Section 13.3, none of Sellers,
Buyer or any of their respective Related Parties shall have any hablhty or obllgatxon
ansmg under or in'connection w1th this Agreement.

. 13.4. Bxpenses. In the event that this- Agreement is validly terminated by, Buyer
-pufsuant to Séction 13. 2(a)(w) ‘ot by Sellers pursuant to Section 13.2(a)ii) (subject to

' _..";__-':the cohdition’ in' the ‘firidl -sentence of this Sectxon), thie Sellers shall promiptly-(iion
_ Yeceipt of feasorable documentation) pay to Buyer thé amotint, hot to exceed $1,000,000, .

of - Buyei’s" reasonably documiented expenses, “fees and’ .disburseriients ‘incurred- in_
connection with the due diligence 1nvest1gat10n, the preparation -and negotiation of the
‘documents and instruieiits executed in conriection herewith, and the transactions
contemplated hereby (the "Expense. Reunbumemeut) pliis. $1,500,000 to compensate the
Buyer for expensec incirred in connection With the performance of due diligence and
fiegofiations of the’ Agmement by ‘Affiliates of Buyer. In the event: this Agréement is
validly terminated by "Sellers -putsuasit to- Section_13.2(a)(ii), Sellers shall not be
.obhgated to pay the amounts referred to in the-preceding senterice in the event that at the
tihe of such termination Buyer shall have failed to fulfill ‘any of its obligations or to
saUsfy any of its representanons or warranues underthls Agreemnent.

13.5. Tern;mahon on Alten]at_:ve Transactlon.‘
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(@) Subject to Sellers’ payment to Buyer of the Break-Up Fee (as defined i in
Section 13.5(b)), this Agreement may be terminated at any time before Closing by either

Buyer or Sellers, upon Sellers’ entering into any agreement with respect to an Alternative

Transaction. If this Agreement is terminated pursuant to this Section 13.5(a); (i) the

Deposit, together with any interest accrued thereon less any fees and expenses of the
Escrow Agent, shall be returned to Buyer or the Letter of Credit shall be released, (ii)
Sellers shall pay Buyer the Break-Up Fee in accordarice with Section 13.5(b) and the
Expense Reimbursement as calculated under Section .13.4, (iii) thi§ Agreement shall
become null and void and of no effect (except for this Article 13, Article 14 and Atrticle

" 15, which shall survive termination), and (iv) except as provided in this Section 13.5(a)

and’ 13.5(b), none of Buyer, Sellers or their respective Related Parties shall have any
liability or obligation arising under or in connection with this Agreement.

®) Break-UQ Fee

_ . (' )  Ifthis Agreement is termmated (x) pursuant to _@MLS_LSQ
:6t (y) putsuant to Section 13.2(a)(iv) and within 12 moriths. of the -date of such
c terinination, Sellers consummate an Alternative Tratisaction, then Sellers shall,

jointly and’ severally, pay -to Buyer in iminediately available funds a cish fee

equal to $3,500,000 (the "Break-Up Fee"), such fee to be paid upon thc closmg of
- the Altermative Transacuon : )

: (i) Sellers obligation ‘to- pay the Brcak-Up Fee pursuant tothis

‘Sedtion 13.5(b} shall survive termination of this Agreement and-shall constitute an .
administrative expense of Sellers under section 364(c)(1) of the Bankruptcy Code

-» with priority over any and all administrative .expenses of the kind specified in

.section 503(b) or 507(b) of the Bankruptcy Code. The obligation to pay the

‘Expense Reimbursement ahd the Break-Up Fee will be a first pnonty lien on such
lendcrs collateral

(iii) The Break-Up Fee and Expense Reimbursement payablé under
the circumstinces provided in Section 13.5(b)(i ) shall be the exclusive femedy of
S Buyer and its Affiliates for.any. tezmination of this Agreement pursuant-to Section
', 3.5, Tn no event:shall Sellérs or any of their respectxve Affiliates; or Related
: . Parties, havé'any liability:with réspect to Buyér or atiy othér Pefson heretnder'in
* &xcess of the applicable Break-Up Fee and Expense Reimbursenient in the event”
that-thi$-Agrecment terminates for any reason permitted by Section 13.5, and any
" claim, right or cause of action by Buy¢r or any other Person against' Sellers or
- thieir respective Affiliates or Related Persons in excess of the applicable Break-Up
'Fee and Expense Reimbursernént i “hereby fuly waived, released and forever
dlscharged. In rio event shall’ Sellers-or their tespective Affiliates have any
lxablhty to Buyer or any ‘other Person fot any specidl, consequentlal or punitive
damages and any such claim, right or cause of action for any damages that are .
- special, consequential or panitive or for specific performance of this Agreement is -
hereby fully waived, released and forever discharged.



ARTICLE 14
MISCELLANEQOUS

14.1. Sue'ce'ssors and Assigns. This Agreement shall inure to the benefit of and
shall be binding upon the successors and permitted assigns of the partles hereto. Bxcept

- as otherwise provided in this Agreement, no party hereto shall assign this Agreeitient or _
“any rights or obligations hereunder without the prior written cornisent of the other party
© _tereto, and any such attempted assignment without such prior written consent" shall be

void and of no force and effect. Thi$ Agreement shall inure to the benefit of and shall be

‘binding upon the successors and permitted assigns of the parties hereto; provided,
- however, that Buyer may assign any or all of its rights and interests hereunder to one or

more direct or indirect wholly-owned or controlled subsidiaries of Affiliates of Buyer
Parent, provided that Buyer shall nonetheless remain respons:ble for the performance of

' its obligations hereunder). Buyer shall have thc right to assign any rights hereunder to a

Permitted Assignee, mcludmg the right to acquire Acquired Assets on the Closing Datg;
provided that Buyer shall not be relieved of any of its obllgauons hereunder to the extent

“hot perfonned by the Permitted Assxgnee

14.2. Goveming Law; Junsdwuon This Agreement shall be construed,
pcrformed and eriforced in accordance with, and governed by, the Laws of the State of

. New York (without gwmg effect to the principles of coriflicts of Laws thereof), except to
_ the extent that the Laws of such State are superseded by the Bankmptcy Code: For so

Iong as Sellers are subject to the Junsdlctlon of the Bankruptcy Court, the parties hiereto

-'mevocably elect as the sole judicial forum for ‘the adjudication of any matters arising

‘under or in connéction with' the Agreemient, and consent to the exclusive jurisdiction ‘of,

- the Banquptcy Court. After Sellers are no longer subject to the jurisdiction- of .the

Bankruptcy Court, any legal action or proceeding with respect to this Agreement or the
transactions contemplated hereby may be brougtit in the.courts of the State of New York
sitting in Manhattan or of the United States for the Southern District of New York, and
by execiition and delivery of this Agreement, each of the Parties consents to the -non-
exclusive jurisdiction® of those courts. Each of the Parties imevocably waives -any
objection, mcludmg any -objection to the laying of venue or based on the grounds of .

<" forum non cofiveniens, which it may now or hereafter have to the bringing of any action  :
" ..or proceeding in such Junsdxcuon in respect of this Agmement or the ttaﬂsactwns

T 'contemplated hereby. : = -

143. Waranties Exclusive. The- representatxons and warranties contaited
hérein are the only representations or warranties given by Sellers and all other express or

-implied warranties are disclaimed. Without limiting the foregding, Buyer acknowledges

that the Acquued Assets-are conveyed "AS IS,” "WHERE IS* and "WITH ALL
FAULTS" and that all warranties of merchantabihty or fitness foraparucular putposeare .
dwclaxmed.

144 " Survival of Regresen_tghons and Warrantles, Indemmﬁcatlo The

‘-repreSentatwns and wairanties of Sellers-set forth in this Agreement or in any cerfificats

delivered pursuant to Section 12.3(a) or Section 12 3(9) shall survive for a penod of six -

months after the Closmg Date
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(b) On .and after Closing, Sellers agree to indémnify and hold Buyer and its
directors, officers, employees, Affiliates, agents, successors and permitted assigns
harmless from and against any and all actual direct out-of-pocket losses, liabilities,
obligations, .damages, costs and expenses (individually, a "Post-Closing Loss* and
collectively, “Post-Closing Losses") arising or resulting primarily from: (i) any and all
Excluded Liabilities; (ii) any breach by Sellers of representation or warranties contained
in Sections 4.5,4.7,4.8,4.9,4.10,4.11,4.12, 4.13,4.14, 4.17, 4.18, 4.19, and 4.20 of this
-Agreement; and (iii) all actions, suits, proceedings, claims, demands, assessments,
*. judgments, costs and expenses, including reasonable attorneys’ fees, incident to the
foregoing. Notwithstanding the foregoing, Seller’s aggregate liability under this Section
14 .4 shall in no event exceed the amounts contained in the Retention Fund at the time of
such claim, and Buyer’s sole source of remedy for Excluded Liabilities, breaches of
representations, warranties and covenants, and for the post-Closing Working Capital
Adjustment mechanisms contained in Section 2.3 hereof, shall be the Retention: Fund;

o " provided, that, in the event the Retention Fund has been reduced due to the operation of
" Section 2.4 the Buyer shall have the right to set off and reduce the principal amount of

the Sellér Note by the amount of any such reductlon. effecuve as of the Closing Date, and
any interest acciued on such amount shall be deemed never to have accrued; provided,

furt her. however, that the sum of the (x) cash’ pzud by the Escrow Agént from the.
Retention Fund pursuant fo this Sectibn*14.4 and Section 2. 3, anid (y) the amount by
" which thé principal amount'of the Sellér Note has been rediced pursuant to this Sectlon'
14 4 and Section 2.3 shall ih no'event exceed $ 15 million.

_ {c) On and after Closmg, Buyer agrees 'to indemnify and hold Sellers and their
drrectors, officers, employees, - Affiliates, ‘agents, successors' 'and permitted assigns -
harmless from and against any .and all Post-Closmg Losses arising or resulting primarily
“from: (i) afty and all Assumed Liabilities; (if) any breach by Buyer of its representation or
- warranties in this Agreement; (iii) the post-Closing operation’ of the Business; and (iv) all
" actions, suits, proceedings, claims, demands, assessmierits, judgments, costs and expenses, -°
- including reasonable -attomeys’ fees, ‘incident to ‘the foregoing. Buyer’s total
mdemmficatron lrablhty under this Section 14.4(c) shall be limited to $15, 000 000.

(d) If any third party-shall noufy any Party (the “Indemmﬁed Party) with respect
. to any ‘tter (a "Third Party Claim") which may give.rise.to a claim fof indemnification
C agamst any ‘other Party ‘(the- “Indemnﬁmg-l’arfy") under this- Secfion 14,4, theén the
Indémnified Party" shall promptly..(and in any.event within -five business days after
receiving notice of the Third Party Claim) notify each Indemnifying Party thereof in
writing. Any Indemnifying Party will have the right at any time to assume and thereafter
. conduct the defense of the Third Party Claim with counsel of his or its choice reasonably
satrsfactory to the Indemnified Party; provided, however that the Indemnifying Party will
hot consent to the entry of any judgment or enter into dny settiement with respect'to the -
:Thll'd Party Claim without the prior written consent of the Indemnified Party (not to be
Withtield unreasonably) unless the judgment or proposed settlement involves only the
payment of inoney damages and does not impose an injunction or other equitable relief
upon the Indemnifiéd Paity. Unless and until'an Indcmmfymg Party assumés the defense
of the Third Party Claim, however, the Indemnified Party may defend against the Third
-Party Claim in any manner he, she, or.it reasonably-imay deem appropriate. ‘In ho event

44-




will ‘the Indemnified Party consent to the entry of eny ]udgment or enter into any
settiement with respect to the Third Party Claim without the prior written consent of each
of the Indemnifying Parties (not to be withheld unreasonably).

_ (¢) In the event that any legal proceedmgs shall be msntuted or that any claim or
"demand - shall be assérted by Buyer in respect of which indemnification may be sought
from Sellers pursuant to the provisions of this Section 14.4, such claim shall constitute.an
administrative claim and shall be adjudicated by the Bankruptcy Court, All claims for
Post-Closing Losses shall be satisfied in accordance with the terms of the Retention Fand
Escrow Agreement, with no further obligation of any of the Sellers. Upan the date which
- is six months after the Closing Date, if there shall be no claims pending for Post-Closing

Losses, the balance of the Retention Fund shall be disbursed promptly to Sellers by a
wire transfer of immediately available funds from the Retention Fund. If on such date
- there are claims pending for Post-Closing Losses, @an amount equal to the disputed claims
shall be retained in the Rctentron Fund and the balance shall be disbursed as descnbed

L above

- 14. 5 -Notification of Certain Matters: Sellers shall gwe rehsonab‘ly protnpt
- fitice to Buyer of (i) the occurrence or non-occurrénce, of any event the occuirence or
non-occurrence, of which would be likely to cause (x) any representation or wartanty
contained in this Agreemerit to- bé untrue or inaccurate, in any.material respect, or (y) any
¢ovenant, COndmon or agreement contained in this Agreement not bé complied with or
~ sausﬁed in any ;naterxal fespect; ‘and (ii) any failure or inability of Sellers to comply, in
any material" fespéct, with or satisfy any covenant, oondmon or agreement to be complied
with or satisfied by it hereunder .

14 6. No. Recourse Agamst Third Partiés. -

Buyer on the one hand, and each of the. Sellers, on the other hand, agrees. for
itself and for all of its officers, directors, shareholders, Affiliates, attorneys, agents and
any other parties making-any claim by, through or-under the rights ‘of such persons
(collectively, the "Claim Group®) that no member of the Claim Gmup shall have any

. nghts against any officer, director, shareholder, Affiliate, attomey of agent of any of the - -

R ottier party (each, mdxvxdually, ~Non-Recourse Person") for any damages, suits,

* claims, proceedings, firies; judgments, ‘costs or expenses: (including attoirieys’ fees- and
incidental, consequential or punitive dathages) (collectively, "Losses") that any party nidy
suffér in connection withithis Agreement. If any member of the Claim Group makes a -
claim against any person or entity that is fiot a Non-Recourse Person (a “Third Person")
that in‘any way gives rise to a claim by such Third' Party agamst any Non-Recoursé
Person asserting that such Non-Recoursé Person is or-may be liable to such Third Paity

. “with respect-to any Losses arising in connection with this Agreément (whether by way of

indemnification, contribution, or otherwise.on any theory whatever)-(& “"Claim Qver"),

such member of -the -Claim Group: shall reduce or credit against any judgmeént or
settlement such member of the Claim Group may obtain against such Third Party the full
amount of any judgment or sefilément such Third Party may obtain against the Non-

Recoursc Person 61 such Claun Over, and shall as pait of any settlement with such Third




Party, .obtain from such Third Party for the benefit of such Non-Recourse Person a
“satisfaction in full of such Third Party’s Claim Over against the Non-Recourse Person.

14.7. Other Agreements. Not later than the earliest to occur of (a) the
occurrence of a change in control of Buyer, (b) the date five years after the Closing Date,
() the sale, lease or other transfer of all or substanhally all assets of Buyer or the merger
of consolidation of Buyer-with or into any other person or entity, other than any internal .
reorganization solely involving Buyer and one or more of its Affiliates which would not
‘result in a default under or be prohibited under Section 8.9 of the Seller Note, whietheror
not then outstanding, (d) any amendment or other alteration of the terms of any of the
obligations secured thereby, or (€) the occurrence of an event of default (however
‘denominated) under any other material obligation of Buyer, Buyer shall with respect to
each of the guarantees or letters of credit listed on Schedule 14.7 either (a) cause such
guarantee or letter to' be released without payment ot draw, or (b) provide to Cable and
Wireless plc a letter of credit or bank guaranty issued by a money-center commercial
bank or- similarly crcdxtworthy institution and in form and substance reasonably -
'sausfactory to Cable arid Wireléss plc securing, Buyers obligation to reimburse Cable arid
Wiréless plc in the event Cable and Wireless or aniy of its Affiliates other than-Sellérs has
made any payiment on or after the Closing in respect of such letter of credit or guararitee:
Buyer agrees that in’ the event Cable and Wireless plc is rcquu'ed to pay any amount in
tespect of any of the guarantées or letters of credit listed on Schédule 14.7 after the
Closmg Datc Buyer shall promptly. pay to Cablé and Wireless plc the full amount of such
paytnent, with interést thereon at the rate of 8% per afinum, compotinded monthly, and all

reasoniable expenses, mcludmg reasonable fees and expenses of counsel, incurred in .-

collectmg any ‘amiditnts ‘due under this Section_14.7. Cable. and Wireléss’ ple is dn
iitended beneficiary of this"Section 14.7 entitled to enforce the termis héreof.” Buyer
" fuither agrees that in the event it or any of its.Affiliates shall receive any paymert of or
from the .cash collateral given to ‘obtain létters of credit, or receive any othér funds from
or proceeds of amounts drawn or ¢laimed under, -or paid on, a letter ¢f cridit or
~ pudrantee given by, or backstopped by a letter of credit procured by, Cable and Wireless

: plc, it shall promptly pay such payment, collateral or other funds or proceeds to Cable
anid Wireless plc and shall hold such paymcnt, collateral funds or proceeds i in trust for

SR Cable and Wuclcss plc unfil s paid.

14 8 Mutual Draftmg

- This Agreement is the result of the Jomt efforts of BUyer and Sellers, and each
prowswn hereof has béen subject to the mutial consultation, negotiation and’ agreement
of the parties and there is to be no construction against either party based on any
presumptmn of that party ] mvolvement in'the draﬂmg thereof .

. 14.9. Exp_en Except as othcrvvlsc prowded herem, each of the. parl:u:s hereto
sha!l pay its own cxpensw in connection with this Agreement and.thé transactions
contemplated hereby, including-any legal and accounting fees, “whether or not the

" transactions contemplated hereby are consummated. Seller shall pay the costof all
Transaction. Taxes other than those expressly included within thé- Assumed Liabilities
under Section 1.3 hercof and Buyer shall pay the cost of all surveys, title insurdnce



policies and title repoits obtained in connection with, this Agreement and the transactions
contemplated hereby and all filing fees required to be paid in connection with any ﬁlmgs
made or notices given pursuant to any Antitrust Law.

14.10. Broker’s and Finder’s Fees. Each of the parties represents and warrants
that no broker or finder in connection with any of the transactions contemplated by this
Agreement shall be entitled to receive any fees or expenses from any other party, the fees
and expenses of whom shall, as betwecn the parties hereto, be the responsibility of the

- -other party

14.11. Severability. In the event that any part of this Agrcement is declared by

* any court or other judicial or administrative body to be null, void or unenforceable, said

provision shall survive to the extent it is not so declared, and all of the other provisions of
this Agreement shall remain in full force and effect only if, after excluding the postion
deemed to be unenforceable, the remmmng termns shall provide for the consummation of
the transactions coritemplated hereby in substantially the same manner as ongmally set
forth at the-later-of the- date tlus Agreement was executed- orlast amended. :

14 12, Notxces All nouces, requests, derhands and other communications under

-this Agreement .shall be in writing and shall be deemed to have been duly ngen (a).on
the date of service.if served personally on the party to whom notice is to be given; (b)on

thie day ‘of tranémissioh if sentvia facsimiile transmission to the facsimile fiumber given
below; and télephioni¢ confirination of receipt is obtained promptly aftét completion ‘of

“transmilsion; () on the day after delivery to Federal Express or similar overnight coutier
-or the Express Mail service maintained by the United States Postal Service; or (d) on the
- fifth day after mailing, if mailed to the party to whom notice is to be given, by first cldss

mall registered or certified, postage prepald and properly ‘addressed, to the’ party as
follows

© If to'any Seller

- - glo Cable‘&'Wireless USA, Inc.

<, -4650 Old Irohsideg Drive, ~

.’+" . 'Santa Clard, California -

. _Attenhon “Genetal Counsél
"+ Favsiitle: (415) 738-4166

" -Copy to:

Kirkland & Ellis LLP ' ) T SR
* " ~200°East Randolph Drive ' o S
+ " -~Chicago, llinois 60601-6636 -
" Attention: James H.M. Sprayregén
‘Gerald T. Nowak :
-Facs1m11e. 312) 861-2000

. Kirkland & Ellis LIP
777 South Figueroa Street




- —

Los Angeles, California 90017-5800
Attention: Bennett L. Spiegel
Facsimile: (213) 680-8500

If to Buyer:

Gotes Techno]ogy Group
10877 Wilshire Blvd,
Suite 1805

- Los Angeles, CA 90024
Attention: Eric Hattler
Facsimile: (310) 209-3310

Copy to:

. Pépper Hamilton LIpP -

400 Bérwyn Paik

899 Cassatt Rodd '
Berwyn, Pennsylvama 19312-1183 - g
Attention: Jamés D. Rosener
Facsimile: (610) 640-7835

{

_Any party, may change its addrcss for the purpose: of this Section 14. 12. by giving the

ofhe:' paxty wntten notice of its hew address in the manner set forth above.

14.13. Amendments' Waivers. This Agreement may be amended or modified,

" and any of the terms, covemants, represéntations, warranties or conditions hereof may be

waived, only by a written instrument executed by the parties hereto, or in the case of a

_waiver, by the party wawmg complianice. Any waiver by any party of any condition, or

of the breach of any provision, term, covenant, representation or warranty contained in
this Agmcment, in any one or more instances, shall not be deemed to bé nor construed as

a furthcrmg or contimuing waiver of any such condition, or of the breach of any other
" provision, term, covenant repreSentauon or watranty of this Agreethent,

14.14. Pubhc Announoeineﬁts. No patty shall thake any press release or ptibhc -

amiouncement -conceming the u'ansacuons contemplated by this Agreement without the
pnor written-approval of the other parties, unless 4 press release or public anriouncement

- is required by Law or Order of the Bankruptcy Coutt. If any such announcement or other

disclosure is requiréd by Law or Order of the Banh'uptcy Coutt, the disclosing party shall

~“give the nondisclosing party or parties prior notice of, and an opportunity to comment on, -’

the proposed disclosure. The parties acknowledge that Sellers, shall file this Agreement
w;th the Bankruptcy Court in connectlon w1th obtatmng the Sale Ordcr

14 15. Employee and Customer Announcemcnts Scllers shall not make my

o announcemcnt of this Agreement to ‘any of their' customers or employees without

providing prior notice to Buyer and reasonably ¢orsidering any cominents Buyer may

. have with respect: to such .announcement. Buyer shall be entitled to participate in #ny
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comrnunication (other than initial communications made in -accordance with-the written
communication plan) with customers or employees in connection with any such
announcement.

14.16. Entire Agreement. This Agreement, the Deposits Escrow Agreement and
the Confidentiality Agreement contain the entire understanding among the parties hereto
with respect to the transactions contemplated hereby and supersede and replace all prior
and contemporaneous agreements and understandings, oral or written, with regard to such
‘transactions. All'schedules hereto and any documents and instruments delivered pursuant

to any provision hereof are expressly made a part. of this Agreement as fully as though
completely set forth herein.

14.17. Parties in Interest. Nothmg in this Agreement is intended to confer any
" - rights or remedies under or by reason of this Agreement on any Persons other than Sellers
“and Buyer and their respective successors and permitted assigns (except with respect ta”

- Section 14.7 heieof, for which Cable and Wikeless plc shall be considered an intended
beneficiaty). Nothing in this Agieemént "is ‘infénded to ‘relieve or "discharge the

" obligations or liability of any-third Persoris to -Sellers or Buyer. Except as noted in the
parentheucal in the first sentence of this Section 14.17, no provision of this Agreement

shall give any third Persons any right of subrogation or action over or agamst Sellers or
'Buyer ‘ . .

. 14.18. geadmg . The articlé and section : headmgs in this Agreement ate for
teferenice - purposés onIy ‘and: shall not affect ‘the: meaning or interpretation of this
Agreement. - .

... 14.19. _Cg_r_l,stn. Unless the context of this Agreement otherwxse requu'es, (1)
words of any génder include the other gender, (i) words using the. singular or plural -
number also include the plural or singulaf numbeér, respectively, (i) the terms “hereof,”
““herein," "hereby," and dérivative or similar wotds refer to this entire Agreemerit as &
whole and not to any other parucular Article, Section or other subdivision, (iv) the words
“mclude,“ “includes" and “including” shall be deemed. to be followed by the phrase
.2 !without limitation;" . (v) “shall,' “will" or “"agrees" .are mandatory, and "may" is

:permlssxve and (vr) or lis net exclusiVe. R .

**14.20, Cun'ency Except where otherwise expressly prov1ded all amotmnts in this
Agreement are stated and shall be paid in'United States currency.

14:21. Count grp . This Agrecment inay be executed in counterparts, eath of
whlch sball be deemed an onglnal .but all of whlch shall constitute the same agieement.

14 22. Agggmo nment. Any payments made by Buyer to the Sellers’ Account
.shall ‘be allocated or apportioned among- the' Sellers :as the Sellers 80 direct.
DEFINITIONS

15 1. Certam Terms Deﬂned. As: used in this Agreement, the followmg terms
shall have the following meamngs _ _
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"Affiliate" means, with respect to any Person, any Person directly of iridirectly
controlling, controlled by or under direct or indirect common control with such other Person.

“Alternative Transaction™ means a transaction or plan of reorganization involving a sale
of all or substantially all of the Business or the Acquired Assets, whether directly or indirectly

through a sale of equity (by merger, consolidation or otherwise) or claims by Cable and Wireless
~ lc, to a party other than Buyer Parent or any of its Affiliates.

“Ancilliry Agreement" ineans any of the Separation Agreement, the Apollo Agreement,
the Plc Transition Services Agreement or the CWA Transition Services Agreement. :

"Apollo Agreement" means that certain Asset Purchase Agreement dated as of
September 17, 2003 between the CWUSA and Cable & Wireless America Systems, Inc.

I "Auction" means the auction conducted bi‘; Sellers pursuant to the Bidding Procedures
. Order. '

“Bandwidth Costs" means costs for network circuits that are shred, supportmg multiple
products and custorners. These costs will include, among other thmgs, entrancé facilities, leased
“long haul backbone circuits, upstream costs .and leased local interconnect circuits, it being
undcrstood that duphcate costs assoc:ated with network IRU’s are specifically excluded.

’ _,"Bankruptcy .Codg“ m@ans title 11 of the United States Code.

“Bankruptcy Court" méans the United States Bankruptcy Court.for the District of
" Délaware or such other court having jurisdiction over the Chapter 11 Cases ongmally
-.adxmmstered in the United States Bankruptcy Court of the District of Delaware,

e "Btddzng Procedures Order" means the order of the Bankmptcy Court: @ establlshmg'

X ﬁrbcedures for the submission of higher and better offers for the Acquired Assets; (ii) prescribing
“the forin and imariner of notice of the proposed sale of the Acquired Assets to creditors and other.
‘interested parties, including, but not limited, to publication notice; (iii) authorizing and
approvmg the payment of the Expense Réimbursement and Break-Up- Fee; and (iv) othemse
approvmg and 1mplementmg the provisions of Sectlons 8.2 'and 8 3 hcreof

. . "Business * means the busmess of provxdmg network and hostmg services as- conducted .
by .Sellers -and. their respective Subsidiaries on the date hercof and encompassing the business -
operations, including all customer relationships, as well as any-other business operations related
to maintaining such Customer-relationships and business operations (including managed and

.. -professional services businesses) described above, but excluding any- business operations,

. customer relationships, assets or liabilities of Sellers-or any-of their respective Subsidiaries
: . outmde the Umted Statcs (other than as set forth in-Section 1. l{t)) .

, "Busmess Day means any day other than Saturday, Sunday and- any day that is a legal
. hohday or a day on which banking institutions in Ncw York, New York are authorized by Law
brother Governmental actnon toclosc o




"Chapter 11 Cases" méans, collectwely, the cases commcnccd and to-be cornmignced by
Sellcrs under chaptcr 11 of the Banknptcy Code in the Bankruptcy Court.

“Clayton Act" means title 15 of the United States Code §§ 12-27 and title 29 of the
Umted States Code §§ 52-53, as amended. .

“Circuit Access Cost" means the cost of .the dedicated circuits between the customer
premise and the Buyer’s facility. .

“Circuit Expense" means the product of (a) the amount of network telecommunication
providers expense associated with continuing N3 Nodes, Collocation Sités and IDC’s incurred
by the Buyer (measured in accordance with generally accepted accounting principles and policies
of the Seller) during the Measuremerit Month relating to IP, Private Line, and hosting (excluding
CDN) (i) Circuit Access Costs, (ii) Bandwidth Costs, (iii) Collocation Costs and (iv) entrance
_‘ctmnectwnty costs and backbone costs payable-to any third-party telecommunications providers

" iGe.a LEC, CLEC or IXC) and (b) 12 (twelve)

. “Ctrcud Expense Deﬁctt" ‘nieans the greater of (x)- (i) the Cu'clut Expense for the ;
Mcasmement Month minus $50 000,000 umcs () two and ¥): zero

"Code" means the Intcmal Revenuc Code of 1986 as amended
“Collocatwn Costs" means any property costs related-to ongomg collocanon sites..

' "Consent" means any consent, approval, authorization, quahﬁcanon, waiver of
n()‘tiﬁcatxon of a Governmernt or nottﬂcatJon ofa customcr, as required by a Govcmment

L “Contmumg IDCs" means the fifteen data centcrs listed and referred to as such on

' , chedulel 1(a) and. Schedule 1.1(b).

' "Contmumg N3 Nodes _means the fiftccn nodcs hsted and rcferred to as such on
. Schedule 15. 1A

"Contract riiedns any written or otal.contract, agreemét, license, warranty, subhoensc, '

R 'lease sublease, ortgage,. mstrumcms gqarantocs commxtment, undertalung or other similar’

: éxrangemem whether express ot implied.

"Deposzts‘ Escrow Agreemgnt" means the escrow agreement by and between Buyer and
Scllers, dated as of even date herewith.

"Employee Benefit Plan" means (i). any employec bcnefit plan” (as such termi is dcfined.

R ‘ERISA §3(3)) and (ii) any other profit-sharing, deferred compensation, bonus, pension,
T __rem'cment severance, health, welfare or incentive plan, contract, commitment, program, pohcy,
--'-arrangerm:nt or pracuce in cach case mamtamed, sponsored of contributed o by Sellers,

' "Envzronmental Laws ‘means all currently existing federal, state, provmclal municipal,

"IOCal and foreign statutes, ordinances, rules, Orders, regulations and other provisions having the

force of Jaw regarding pollutmn or protectlon of the environmient.
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“"ERISA" means the Employee Retirement Income Security Act of 1974, as amended.

“"ERISA Affiliate" means any ennty treated as a smgle employer with Sellers pursuant to
Section 414 of the Code.

“Escrow Agent” means the estrow agent under the Deposits Escrow Agreement and the
‘Bscrow Closmg Agreement.

“Government" means-any agency, dwxsxon, subdivision, audit group, procuring office or
‘governmental or regulatory authority in any event or any adjudicatory body thereof, of the
United States, Canada, any state or province thereof or any foreign government, including the
employees and agents thereof or private entities authorized by such government authorities.

- "Hazardous Materials" means and includes any hazardous or toxic substance or waste or

« Jahy éomaminant or pollutant régulated under Environmental Laws, including, but not limited to,

Yhazardous substances" as currently defined by the Federal Comprehensive Environmental .

'+ Response Compensation and Liability Act of 1980, as amended, “hazardous wastes" as currently

defined by the Resource Conservation 2nd Recovéry Act, as gmended, natural gas petroleUm

. products or byproducts and ctude oil. -

"Ho,stmg MRC Net Revenues" means contracted recurring Net Revenues rclatmg to

‘ ' hostmg sérvices (inclading,:but not fimited to, the Business’ infrastructure, managed services and.
. -connéctivity -product offerings) () provided in the - -Continuing IDCs or (ii) from one of the-
. .* - Business’ data centers other than the Continuing IDCs or one of the data centers of Buyer or any:

of its Affiliates, bt for-which the ¢ustomer has contracted (provided that Buyer has operated in

-, the: Ordinary Course of Business) within 90 days after the Closing Date to migrate such revenie

within a three month périod fmm thc daté the customer'so coniracts to one of the Continuing .

 IDEs.

“Hosting NRC ‘Net Révenues" means (i) non-recurring-Net Revenues relating to certain
consulnng, other managed hosting services, or equipment sales in the Continuing IDCs plus (i)

-Net Revenues related to the Content Delivery Network product offering; provided, 'however, that

: for ‘purposes of calculating Total Ruri-Rate Revenues, the'amount of Hosting NRC Net Revenaes

.. .. Thehided therem shall not- excecd the’ lesser of (x) thc actual amount of such revenue and (y)
. $4/500,000.- : :

"HSR Act" mcans the Hart-—Scott—Rodmo Antitrust Improvcmcnts Act of 1976 as
dmeénded. -

... “Improvements" méeans the bulldmgs, 1mprovemcnts and stmctures now cxlstmg on. the

: _.Réal Property or demised under the Reat Estate Leases. -

“Intellectiial Property ‘means all copynghts patents service marks tradcmﬁ‘rks trade "

: -nainw, domain riames, industrial models, trade secrets, inask work rights, any applications and -

Jegistrations for any of the foregoing, and any other proprietary intellectual property rights.

"IP Revenues" means recurring Net Revenues relating‘to the. Busineeé Inter'het Protocol

) net;work service’ offcnng for data trafﬁc ongmatmg in the Conumung N3 Nodes; prov:ded,
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‘however, that any revenue provided by Cable and Wireless plc (or any of its Affiliates other than
Sellers) for IP services shall be included in the calculation to the extent contracted for a
minimum of two years, it being understood that the revenues shall be counted on a cumulative
basis, meet existing CWA SLA targets and be priced at a market rate.

_ “"Knowledge of Sellers," “Sellers Knowledge" or any other similar term or knowledge
qualification means the actual knowledge, after reasonable inquiry, of William Ginn, Paul
- Miszler, Tim Caulfield, Clint Heiden, Theresa Hennesy, Nick Bacon, Jim Pitchford, Cheryl
Houser, Siobhan DeLeeuw or Suzanne Colvin.

"Lease Adjustment" means the surh of the Real Bstate Lease Expense Deficit and the
Circuit Expense Deficit.

. . . “"Lease Annual Expense" means the aggregate contracted annual lease rates as in effect
. for the relevant month to be payable to the counterparties of the Real Estate Leases for the
" Continuing IDCs and for the Plaza of Amencas facrhty, located in Reston, VA <

: "Lease Deﬁc:t Zero Date means the first. day of the ﬁrst month followmg the Closmg
'-for which.the Lease: Annual Expense is equal to, or less than the Real Estate-Annual Lease
Expense Target. .

o “Lease Measurement Perwd“ means the three-month period beginning thc first day of
. thedalendar month umnedrately followmg the-month in which the Closing occurs. .

. “Lease Monthly Expense means . one-twelfth of the Lease Annual Expense for the
relévant calendar month.

., "“Lien"; means any mortgage, pledge charge, secunty mterest encumbrance, lien
’(statutory or other) or cond,monal sale agreement.

“Miterial Adverse Eﬁ‘eet Aneans any state of facts, event,. change or effect that,
mdmdually or in the aggregate, results in a material adverse effect on the combined operations

.. of the Business but excluding any state of facts, event, change or effect caused by events, .
. - changes-or developments relating to (i) Cable and Wireless plc'é. announcement of its inteiition to

» 7 exit the . S. market; (ii) the transactions.contemplated. by.this Agreement i or the annbuncement
* “thereof; (iif) changes' or conditions affecting the industries of which the Business is-a part

o generally; (iv) changes in economic, regulatory or political ¢ condmons generally' or (v) any act(s)

. of war or of terrorism.

R “Measurement Mo’nth" means (i) if the date on which the Closing occurs is on or before

- ‘the fifteenth day of any month, the nearest-full month nnr'nediately preceding the month in which

the Closing-occurs, or (ii) if the date on ‘which the Closing occurs is after the fiftéenth day of any

- tnonth, the month in which the Closing occurs; provided that if the Closing occurs on or before
-'January 15,2004, the Measurement Month shall be January 2004, -

“Minimum: Conszderatwn means the sum of (i) the portlon of the Cash Payment
- aetually received by Sellers after all reductions pursuant to Sections 2.3, 2.4 and 14.4, and (ii) the
. face amount of the Seller Note after all reductions pursuant to Sections 2.3; 2.4 and 144.
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"Multiemployer Plan” has the meaning set forth in ERISA §3(37).

“Net Revenue" means revenue (net of reserves) earned in accordance with generally
accepted accounting principles and the policies of the Seller, excluding revenue earmed, or'with

to which services have beén, or are to be, performed in a period other than the month with
+ Tespect to which such revenues are measured.

) . "Ordmary Course of Busmess means the operation and conduct of the affairs of an
- -€nterprise with the objective of: '

(i) preserving and protecting goodwill and client, customer, supplier and
employee relationships; and

s (ii) refraining from entering into any agreements, understandings or arrangements

' that (A) accelerate. revenue from one period to an earlier. period; (B) defer expenditures (capital .
-or otherwise), expenses or commitments from one period to a later period; (C) generate revenue
“in g particular period that,but for-such.agreement; understanding or arrangement would not have
béen generated and which agreement, understanding or arrangement would not have been made
by an enterprise operting as a going concern. and in a mariner that is intended to generate long-
term, sustainable relationships with clients, customers; suppliers and employees; and (D) provide .

incentives or other conipensation to cmployees, agents, customers, clients or suppliers to do any
" of the foregoing.

¢ -

“Permitted Assigriee" means XO Communications or one of its dlrect Or. mdlrect wholly-
-owned or. conu‘olled subsidiariés.

"Permitted Liens" means: (i) Liéns securing; or included in’the; Assumed Liabilities;
--(ii) Liesis. that will attach to the proceeds of this sale under this Agreement pursnant to section
." . 363 of the Bankruptcy Code or that will not survive the Closing; (iii) such covenants, conditions,
' i¢stiictions, edsements, ericroachiments or éncumbrances; or any other state of facts, that do net
. Materially ‘interfere with the present oocupancy of the Real Property or the use- of such Real

Property ‘as it has been used by Sellers in the Business prior to ‘the Closing Date; (iv) zoning,

buildirig-codés.and-ether land'use laws regulafing the use of occupasicy of Owried Real Property .

o F the- activities' coniducied- theredn which- are imposed by ‘any goventinental authority having

_‘Junsdwhon ‘ovér ‘Owiiéd Réal Property; {(v)-a lessor's interest in, and any moitgage; pledge, -
seturity 1nterest, encumbrance lien (statutory or other) of- conditional sale agreement on or
affecting a lessor’s interest.in, property underlying any-of thé Real Estate Leases; (vi) Liens that

. mdmdually ot in the aggregate would not reasonably be expected to have a Material Advetse

Ve "Pe‘r'son meah’s 'any in'dividual corporation, parmemhip, joint venture, association, joint-

stock company, trust, Umncorporated orgamzauon or Govemment. '

i ‘- - “*Private Line Net Reverities" means-recuriing- Net Revenues relaung to the Business'

. pnvate liie mietwork service offéring for fietwork traffic originating in the Continuing N3 Nodes;
provided, that-for purposes of ¢alculating Total Run-Rate Revenues, the amotint of Private Line

“Net Rcvenues shall ‘not cxceed the lcsscr of (x) the actua] amount of such ‘revenue and (y)

A $9soooo




"kegiste‘re‘d Iutelleotual Property" oeans any Inte]lectual Property registered with, or
issued by, any Govemment, including any applications therefor.

i "Regulatory Approvals" means, subject to the prowso in the parenthetical at the end of
Section 12.1(b), (1) requisite approvals. and/or notifications with respect to assignment of

licenses, new licenses where requiréd, and transfer of customers by the Federal Communications

. Commission and (2) any requisite approvals by state public ut.ility commissions and/or
- notifications with respect to assignment of licénses, new licenses where required, and transfer of
‘tustomers that, if not obtained, would, mdmdually or in the aggregate, would reasonably be

expected to have a Material Adverse Effect.

“Real Estate Lease Expense Deficit" means the sum of (i) the Real Estate Monthly
Lease Expense Deficit for each of the first six full calendar months following Closing that occurs

~prior to or includes the Lease Deficit Zero Date and (ji) if the Lease Deficit Zero Date has not

occurred on or prior to the first day of the seventh full calendar month following Closing, three
times the difference between the Lease- Annual Expense for the scventh full calcndar month after-

. ‘Closmg minus the Real Estate Arinual Lease EJernse Target.

““Real Estate Monthly Lease Expense Deﬁctt“ 'means the greater of (x) zero and W)

Lease Monthly Expcnse for the relevant month mmus the Real Estatc Monthly Lease Expensc
Target.

+:. “Reéal.Estate Annual Lease Expense Target" means $24 300 ,000.
*" " “Real Estate Monthly Lease Expénse Target" mearis one-twelfth of thie Real Estate

. Annual Lease Expcnsc Tatget

"Related Person" means, - with rcspect to any Person, all past. prcScnt and future

. 'dxroc'tors, officers, members, managers, stockholders, employees, controlling persons, agents,
‘professionals, attorneys, accountants investment bankers, Affiliates or representatives of any
. such Person.

"Rule" or "Rules means: the Federal Rulcs of Bankruptcy Proccdure

e "Separatwn Agreement" means the Separatxon Agreemcnt, dated Scptember 17, 2003
<o .+ by-and"among Cable and Wireless ple, CabIe & Wireless Americas Operations, Inc., Cable &
.+ T Wireléss Holdings, Inc:, CWUSA and CWIS together w1th all schedules. OXhlblts amcndmenw :
ERRE and SUpplenients thereto and thercof.

"Shemzan Act" means title 15 of the Unxted States Code §§ 1-7 as amended.

"Subszdza:y" means, with respect to any Pérson, any corporation, pattnashxp, limited

o bablhty company, association or other businiess entity of which (i) if a corporation, a majority of
-7 the total voting power -of .shares of stock entitled (without regard to the occurrence of any
E ¢ontingency)' to. yote in the election of- directors, managers or trustees thereof is at the time
- -pwned- or -controlled, directly -or- indirectly; by that Person” or ome or more of ‘the other
+ “Subsidiaries of that Person or a combination thereof, of (ii) if a partnership, limited liability

. «company, association or other business entity, a majority of the partnership or other similar

. ownership interest thereof is at the time owned or controlled, directly or indirectly, by any

Person or one or more Subsidiaries of that Person or a combmauon thereof, For purposes hercof
' ' ' -55-




a Person or Persons shall be-deeméd to have a majority ownership interest in 4 partnership,
limited liability company, association or other business entity if such Person or Persons shall be
allocated a majority of partnership, limited liability company, association or other business entity
gains or losses or shall be or control the managing director or general partner of such partnership,
lmuted liability company, association or other business entity.

“Tax Return" means any report, return, information retum, filing or other mformatlon,
iricluding any schedules, exhibits or attachments thereto, and any amendments to any of the

" foregoing required to be filed or maintained in connection with the calculation, determination,

assessmerit or collection of any Taxes (including estimated Taxes).

"Taxes" means all taxes, however denominated, including any interest, penalties or
additions to tax that may become payable in respect thereof, imposed by any Government, which

faxes shall include -all income taxes, Transaction Taxes, payroll and cmployec withholding,

"“unemployment insurance, social secunty (or similar), sales and use, excise, franchise, gross

réceipts, occupation, real and pexsonal propetty, stamp, transfer, ‘workmen’s compcnsatmn,

-‘customs dutiés, registtation, documentary, value -added, altérnative or -add-on 1ninimum,
_ estimdted;: -erivironmiental (including taxes under section 59A" of the Code) and other obligations

of thc Same ora similar fatire; whcther ansmg before, on or after the Closmg Date.

"Total Run-Rate Revenues“ means the sum -of ‘Hosting MRC Net Revenues, Hostmg

'NRC Net Revenues, IP Revenues, and Private Line Net Revenues (collectively, the "Four

_ Revenue Streams") as calculated for the Measuremént Month. The calculation of each of the

Four Revenue Streams shall be based upon-GAAP applying Staff Accounting Bulletin No. 101
of the Seciritiecs Exchange Commxss:on For purposés of calculating each of the Four Revenue

. Stteams, the classification of product offerings and customers included in such calculation shall
- be consistent w1th. the Sellers’ Management Revcnue Forecast listed on Schedule 15.1B.

* "WARN Act" means the Worker Adjustment and Retraxmng Notification Act of 1988, as

; “afended.

.-

: ."Working. Capztal" means as of a éﬁrﬁcular date (i) current Acquired Assets ('méludmg .

R ali deposxts including, without limitation, for rent and utilities, and all: pre-paxd maintenance)

niinus -(if) ‘Assuimed Liabilities (excludmg the. Assumed. Liabilities describéd in Sectioh.1.3(c)

S heret)f) as caleulated in a-thanper consistent in all respects with:the principles ind rules set forth
-, on Schedule 2. 3(b)

I:S 2. All Terms Cross-Referenced.: EBach of the followmg terms is. deﬁned in
. the Sect:on set forth opposite sach term:

.I_fl:el‘fﬂ:.': ..' . . . . Section

. ACCOUNUNE REfEIER...cvvvvesrsrivemssrssneimssssssacssasen SR — - 23()
" Accounts Payable ..., . I ; e 1.3(@)
Accounts Receivable SISO S S: S 11
Kcquifed Assets ' - 11

Acquisition Proposal ..........e.ueeeeessnsessesniens deseesheone USSR 6.12
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TN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executod
by their respective officers thereunto duly authorized as of the date first above written.

GORES ASSET HOLDINGS, INC.

Neme: — Sati~si. foveoes .
Title: __Mamn o ',4‘? Dicector . '

'CABLE & WIRELESS USA, INC.

By:
Nme;

_ Title:

. T CABLE & WIRELESS INTERNET
. . . SERVICES, INC. S

By:_

Name:
Title:




IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by their respective officers thereunto duly authorized as of the date first above written.

GORES ASSET HOLDINGS, INC.

By:
Name:

Title:

CABLE & WIRELESS USA, INC. .
By: | MQN,

Name: _MiCinma Copce]
Tite: . Gt br@uwmd 4 Dycecre

' CABLE & WIRELESS INTERNET
SERVICES, INC, :

By:_ MQQ/""

Name: - M 1Con 10\ G2 T
Title: QVU‘}!QM,A'H &+ Dmfc-.roa_
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EXHIBIT B

P_roposed Bidding Procedures



IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: ) Chapter 11
' )
CABLE & WIRELESS USA, INC,, et al.} ) Case No. 03-13711 (CGC)
) (Qoindy Administered)
Debtors. )

THE DEBTORS’ BIDDING PROCEDURES

. . ‘These Bidding Procedures set forth the process by which the above-captioned
. débtots and debtors in possession (collectively, the “Debtors") are-authorized to condact a sale
by auction (the “Auction™) of 4ll or substantially all of the assets of the Debtors. These Bldd.mg

- Procedures’ were approved by order dated December __, 2003 (the “Bidding Procedures Oxder”),.

" of the Unit&d States Bankraptcy Court for the District of Delaware (the “Couit™) (in which the

. Debtors’ jointly administered chapter 11 bankruptcy cases, Case No. 03-13711 (CGC), die
pending) pursuant to the motion of thé debtors for an order (a) approving bidding procedures and
overhid protections in corinection with the sale of substantially-all-of their assets, (b) approvirig

 the form and ménher of the sale riotice and bidding pmcedutes notice, (c) schedulmg a sile
hearing date, and (d) approving procedures for determining cure-amounits-in connection withi the
Assumption and assignmient of executory contracts and unexpired leases (the “Bidding
Procedures Motion”). Capitalized terms used heréin and not othierwise defined shall have the
Theanings set forth in the asset purchase agreement, dated December 8, 2003 (the “APA™),
between the Debtors and Gorés Asset Holdings, Inc. (the “Proposed Purchaser“) Any paity
desiring to obtain a-copy of the APA may do so by contacting Debtois’ co-counsel at Kirkland &
Ellis LLP, 777 South Figueroa Street, Los Angeles, CA 90017, Attn: Bennett L. Spuegel Esq. or

_ Pachulski, Stang, Ziehl, Young, Jones & Weintraub P.C., 919 North Market Street, 16 Floor,

: P 0. Box 8705 W:lnungton, DE 19899-8705, Attn: l‘.aum Davm Jones, FEsq.

LY
I

S A's: m'bé Solit ™

. Thc Debtors p'rcpose these Blddmg medurcs, whcmby pmspecuve bxdde:s, if
arty may quzﬂxfy for and pamoxpate in the Auction, thereby competing to make the highest and
.+ best offer for all or Substantially all.of the property-and assets of the Debtors’ network and

) hostmg busmuses (coneetxvely the “Acqmred Assets”) .

iy

| The Deblors comistof e fouomizg entities: Cable & Wireless USA; Inc., Cable & Wircless USA of Vicgisla,
Ing. Cab[c&Wucl&lnwmetSemc&c,Inc. ondnsconunumcauonsknlhopmyl,uc,limdm .
Gommumcanom RealPropetty Managcrs L LLC. and Exodus Commumcatnons Rul Pmperty L1P,

___IBU0000CS DRSS




____ fi00hoocs pEASPA

2. Determination of “Qualifying Bidder” Status

In order to pa.ruclpate in the bidding process and be deemed a “Qualifying
Bidder,” each potential bidder other the Proposed Purchaser,2 must deliver (unless previously
delivered) to the Debtdrs a written offcr or group of offers (a “Qualifying Bid™) that:

(i)  states such Quahfymg Bidder offets to purchase all or substantially
2l of the Acquired Assets upon the tenms and conditiens as substantially set forth
in the APA or through a merger or altemative structure on such different or
additional terms as appropriate and desirable for such transaction structure (which
terms and conditions. shall be no less favorable to the Debtors as the terms and
conditions contained in the APA);

(i)  states such'Qualifying Bidder is prépared to enter into a légally
binding purchase and sale agreement or similar agreement for the acquisition of
. the Acquired Assets on terms and conditions no less faverable to the Debtors than-
terms and conditions contained in the APA (as deterinined by the Debtors in their
reasonable busifiéss judgirent, taking into considetation the timing of such
. transactxon and any delay caused thereby);

LT TVl states such Quallfymg Bidder is financially capable of
BT consuinimatinig a transaction substantially simildr to the téansactions cotitemplated
by the APA; :

; @v) " - stdtes such Quailfymg Bidder® s offcr is irrevdcable until the
closing of the purchase of the Acqulred Assats

- (V) contams such financial and other mfonnahon that wxll allow the

. Debtors to make & redsonable determination as to the Qualifying Bidder's
financial and other capabilities to consummate the transactions contemplated by
the APA;

D (vx) is l:kely to result in a value to thc Debtors, in‘the Debtots’
-feasohable Judgmerit after ¢orisultation with their finghicial and legal advisdrs:
(taldng into account the impact of any delayin | closing such Bid afid purchase

- pricg ad_;usunents included therein, arnong other relévant factors), that is more

* than the aggregate of the value of the sum of; (A) the Purchase Price (as defined
in the APA), plus (B) theé amount of the Break- -Up Fee; plu_s_(C) thie’ amo&mt of the
E‘xpensc Remb\n‘sbment' “plus (D) $5,000,000; - )

+ - ,(vii) (A)does not contain any due diligence or financing conhngencm
of dny kind; and (B) contains evidence that thé Bidder has received debt and/or

* €quity funding ¢comsmitménts sufficient in the aggregale to finance the pumhase of-
thie Acqun'ed Assets, and . . .

2 The Proposed Pchasr lsdeemed a Cuaifying Bidder and the APA constitutes a Qualifying Bid for alf purposes.
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(viii) provides for a deposit at least equal to the Deposit contemplated by
- the APA.

3. Aggrggé_tg_lii_d_é
Persons who collecuvely are referred to as a “Qualifying Bidder”” need notbe

Affiliated Persons and need not act in concert with one another and the Debtors may dgpgregate
separate bids from unaffiliated persons to create one “Bid” from a “Quélifying Bidder.”

4, Bid Deadline

All Qualified Bids must be submitted to @) the Debtors’ proposed reorganization
co-counsel, Kirkland & Ellis LLP, 777 South Figueroa Street, Los Angeles, CA 90017, Atin:

.Bennett L. Spiegel, Esg., and (ii) the Debtors’ proposed investment bankers, The Blackstons
. Group, 345 Park Avenue, New York, NY 10154, Attn: Timothy R. Coleman, 80 as to be received

not later than 5:00 p.m. (prévailing Bastern Time) five (5) business days prior to the date
scheduled by the Bankruptcy Court for the Sale Hearmg (the “Bid Deadline™). If the Debtors do
not receive any Qualifying Bids by the Bid Deadline, counsel for the Debtors shall report the
same to the Conrt and the Debtors.shall proceed with the transactions contemplated by. the APA

5. . Evaluaﬁqn of Qualifying Bids

Priot to the Auction, the Debtors shall determine, in thieir reasonable judgment
after consultation with the Debtors’ financial and legal advisors, which of the Qualifying Bids is
likely to result in the highest value to the Debtors, taking into account the impact of any delay in

closing such Bid and purchase price adjustments included therein, among other relevant factors.

6. NoOualiffiiig Bids’
If no mely. conformmg Qualifying Bids aie: submxttcd by the Bid Déadline,

e chtots shall requ&st at the Sale Hcanng that ‘the Couit approve the APA with the Propaséd

Putchaser
7.. uction

In the Event that the Debtors fimely receive one or more Qualifying Bids othér
thian thie APA, the Debtars shall conduict an auction with respect to the Acquired Assets.(thé .
“Auction”). The.Augtion will take place starting at 10:00'a.m. (prevailing Bastem tiine) notJess
than three ('2 businiess daysprior to the Sale Hearing at Kirkland & Ellis LLP, Citigroup Center,
153 Bast 537 Strect, New. York, NY 10022-4611, or st such othér place, date and time as may be
designated in wntmg by the Debtors. The Auction shall be govemed by the t'o]lowmg

_ procedures:
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()  Only the Proposed Purchaser, the Debtocs, PLC, representatives of
any official statutory committees appointed in these chapter 11 cases and any
Qualifying Bidders (and the professionals for cach of the forcgomg) shall be
entitled to attend and be heard at the Auction;

(i)  Ouly the Proposed Purchaser and the Quahfymg Bidders shall bc
entitled to make any subsequent bids at the Auction;

(' ii) The Proposed Purchaser and the Qualifying Bidders shall appear in
person at the Auction, or through a duly authorized representative;

-(iv)  Bidding shall commence at an amount of the highest Quahfymg
Bid submitted by the Qualifying Bidders prior to the Auction;

(v) Qualifying Bidders may then submit successive bids? in iricrements
~ of at lezst $5,000,000 higher than the bid at which the Auction commericed dnd

then continue in minimum mcrcmcnfs of at lcast $2,000,000 highér than the
prev:ous bnd and

(vn) The AuCthn shall contmuc uitil mcrc is only one offer that the
Debtors determing, subject to Court approval, is the highest and best Qualifying
Bid (the “Prévailing Bid"™). In miaking this decision, the Debtars shall consider
without Jimitation the amount of the purchase price, the form of considération
“being offered, the likélihood of the bidder’s ability to close a transaction and the
timing thereof, and thé net benefit to the Debtors® estates. The Qualifying Bidder
submitting such Pievailing Bid shall bécomie the “Prévailing Biddex,” and shall
“have such rights and responsibilities of thie purchaser; as set forth in the applicable
', assét purchase agreement. Within 1 day after adjournment of the Auction, the
' Prevaﬂmg Bidder shali complete &ind exccute all dgréements, contyscts,
instruments or other documents’ evidencmg and containing thé ternas and
. coudmons upon which the Prevailing Bid was made.

- B Sa]e Hcanng _ .
L 'Ihe'i’mvaﬂmg Bid (or the APA ifno Qnahfymg Bid other.than that of the .

Propos.ed Purchaser is recéived) will bé subject.to approval by the Bankruptcy Court. Please be
advised that sale of the Acquired Assets to the Prevailing Bidder (the “Sale Hearing”) will take

place before the Honorable Charles G. Case, I, United States Banksyptcy Judge, on Janusty ___,

2004 at __:____.m.(prevailing Bastein time) or at such time thereafter as counsel may be

heatd. The Sale Hearing may be adjourned from time to time without further notice to creditors

or parties in‘interest other than by annmmwment of the adjournmezit in open court on the date
scheduled for the Sale Heanng

3 Overbids submitted at the Auction shall moé require.a deposi.

o ADUGONDOCEDBESIMU - « - e e s o oo s TS T e e



9. Failure to Consunimate Purchase

Following the Sale Hearing, if the Prevailing Purchaser fails to consummate an
approved Sale because of a breach or failure to perform on the part of such Prevailing Purchaser,
the next highest or otherwise best Qualifying Bid, as determined by the Debtors in the exercise
of their business Jjudgment, will be deemed to be the new prevailing bid and the Debtors will be
authorized, but not required, to consummate the Sale with the new Prevailing Purchasér by
submitting such bid without furthér order of the Bankmiptcy Couit. i such case, the dcfaulting
Prevailing Purchaser’s deposit, if any, shall be forfeited to the Debtors and parties in interést, and

the Debtors specifically reserve the right to seck all available damages from the defaulting
vaaxhng Purchaser., .
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10.  Reservation of Rights; Deadline Extension

The Debtors reserve their rights to impose, at or prior to the Auction, additional
customary térms and conditions on a sale of the Acquired Assets consistent with the Bidding

. Procedures Ogder and not inconsistent with the APA, including, without limitation, extending the

deadlines set forth in the Auétion procedures, adjourning the Auction at the Auction and/or
adjourning the Sale Hearing in open court without fusther notice, withdrawing ﬁ'om the Auction
aniy or all of the Acquired Assets at any time prior to or during the Auction or cancehng the
Auction, and rejecting all Qualifying Bids (other than the APA) if, m the Debtors' business
judgment, no such bid is for a fair and adequate price.

Dated: December ____, 2003 )

_ KIRKLAND & ELLIS LLP ’
"Bennett L. Spiegel (CA Bar No, 129558)
Kelly K. Frazier (CA Bar No, 212527)
* Loni Sinanyan (CA Bar No. 209975)
777 South Figueroa Street -
. Los Angeles, CA. 90017
Telephone (213) 680-8400
. Facsmﬂe (213) 680-8500
and o
. -PACHULSKI, STANG, ZIEHL, YOUNG, JONES
" & WEINTRAUB P.C.

Laura Davis Jones (Bar No. 2436)
. Scotta E. McFarland (Bar'No. 4184)
) Cuttis Héhn (BarNo. 4264) .
. 919Ndmﬁiw:ket3qu 16thFloor
o P.0O. Box 8705 -
’ Wllmlngton, Delaware 19899-8705 (Courier 19801)
Telephone: (302) 652-4100 -
Facsumle: ‘(302) 652-4400

- [Propbsed] Co-Counsel for the Debtors
and Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

Inre: ) Chapter 11
"CABLE & WIRELESS USA, INC., et al.,! ) Case No. 03-13711 (CGC)

) (Jomtly Admmlstcred)
Debtors. )

[

ORDER (A) APPROVING THE ASSET PURCHASE AGREEMENT WITH PROPOSED
PURCHASER, (B) AUTHORIZING (I) THE SALE OF-SUBSTANTIALLY ALL OF THE
DEBTORS’ ASSETS TO PROPOSED PURCHASER OR OTHER SUCCESSFUL
BIDDER(S) AT AUCTION, FREE AND CLEAR OF ALL LIENS, CLAIMS,
ENCUMBRANCES AND INTERESTS AND (II) ASSUMPTION AND ASSIGNMENT
OF CERTAIN EXECUTORY CONTRACTS, LICENSE AGREEMENTS AND
UNEXPIRED LEASES, AND (C) GRANTING RELATED RELIEF.

Ubon the motion® (the “‘Sale Motion"), dated December 10, 2003, of Cable &

Wifelesé‘ﬁSA, Inc., Cable & Wireless Internet Services, Inc., Exodus Communications Real

' frdpcrty L, LLC, and Exodus Communicatiens Real Property Managers I, LLC. and Exodus

Communications Real Property I, LP (collectively, the “Debtors,™), for-entry of an order

. ‘b‘hrsuant to sections 105(a), 363, 365, 1146(c) of the Bankmptcy Code and Bankruptcy Rules
2002, 6004, 6006, 9014 and 9019: (A) approving the asset purchase agreement (as amended

j from time to time- the “APA") by and a‘inong.the Debtors ‘and Gores Asset Holdin'gs,' Inc. (the

“Bu_rghascx”), and such other agreements to be entcred into and among the parues as.

’ contcmplated thcrem, (B) authonzmg (i) the sale (the “Sale”) of substanually all of the Selling

o The Debtors consist of the following entities: Cable & Wireless ljSA, Inc., Cable &Wirelws USA of Virginia,
-Inc., Cable & Wireless Internet Services, Inic., Exodus Communications Real Property I, LLC, Exodus '
‘ Commurications Real Property Managers I, LLC, and Exodus Communications Real Property I, LP.

% Capitalized wrmsnot otherwise defined herein sha!lhave the meanings ascribied to such terms m the APA and the
Sale Motion, and to the extent of any inconsistency, the APA shall govern.




ey

liabilities under the APA, and (ii) the assumption and assignment to the Purchaser of certain

Debtors’ assets to the Purchaser free and clear of all liens, claims, encumbmncw;, and other

interests (collectively, the “Liens™), other than any permitted encumbrances and assumed

)

. t;xecutory contracts and unexpired leases, and (C) granting certain related relief; and upon the

order of this Court, dated , 2003 (the “Bidding Procedures Order”), (A) approving

‘bi&ding procedures and overbid protections in connection with the Sale, (B) approving the form

and' manner of notice of the Sale Notice arid Bidding Procedures Notice. (C) scheduling a

“hearing date on the Sale Motxon and (D) appmvmg procedures for determining cure amounts in
. connectlon with the assumpuon and assignment of certain executory contracts and unexpired

- leases; and a hearing having been heldonJ anuary —» 2004 in connection with the Sale Motion

'(the.“Sa]e Hearing™); and all parties in intcrést'having been heard, or having had the opponunity
to be heard, regarding the Sale; and the Court having cbnside_rcd x) the Sale Motion, (y) the

\
objections to the Sale Motion, and (z) the arguments made and evidence proffered or adduced in

support of approval of the Sale at the Sale Hearing; and it appearing from the affidavits of

. service filed with the Court that due and sufficient notice of thc Sale Motion and the relief
) ‘:' granted by this Ordcr, have been prowded to. all parties affected thereby (the “Sale Notlce”),
'1t further appearing that no other or further notice hereof is required; and the Comthaving |
' réceived evidence in support of the approval of the APA and the Sale; and it appeaqiné that the
" gelief requested in the Sale Motion and approved hereby is.in the best interests of the chio:js,'
E theu- estates, creditors, and bthér parues in interest; and upon the record of thc Sale Hcaﬁng and
' thesc chapter 11 cases, including the decision of the Court to approve the Sale Motion, APA, and

 Sale as reflected on the record of the Sale Hearing; and after due deliberation and good and
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sufficient cause appearing therefor, this Court hereby makes the following Findings of Fact and

Conclusions of Law:

- L FINDINGS OF FACT AND CONCLUSIONS OF LAW:
ITIS HEREBYFOUND ANDDEI'BRMINEDTHATS

,lurlsdlctlon, Final Order and Statutory Predicates

A. This Court has jurisdiction to hear and determine the Salc Motion pursuant

- t028US.C. §8 157(b)(1) and 1334(a) This is a core proceeding parsuant to 28 U.S.C. §
: _157(b)(2)l Venue is proper before this Court pursuantto 28 U.S.C. §8 1408 and 1409.
| B.  This Order constitutes a final .and appealable ordei' within the meaning.of '
l2.8 U.S.C. § 158(a). Notwithstanding Bankruptcy Rules 6004(g) and 6006(d), the parties may
~ consummate the SaIe; immediately upon entry of this Order. To-any extent necessary under
- *Bankruptcy Rulé 9014 and Rule 54(b) of the Federal Rules of Civil Procedure, as made
-'ai:plibable by Banlcrupféy Rule 7054, the Court expressly finds that there is' no just rea§0t; for
- delay in the implementation of this Order. - |
C. " The statutory predicates for the relief requested in the Sale Motion are -
3 ‘\.se:‘ctioﬁs 105(a), 363(b), (f), and (m), 365, and 1146(c) of the Bankruptcy Code and Bankruptcy
":'.:."Ruie.s 2002(a)(2), 6004(a), (b), (c)-and (), 6006(a) and (c), 9014 and 9019, '
D. Itis n,ccws;iry and appropriate for the Court to retain jurisdiction to,

A _";a'xﬁong other things, interpret, implement, and enforce the termis and prdyisions of this Order and

3 Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construcd as findings of fact whea
- appropriate. Ses Fed. R. Bankr. P. 7052. ‘Any statements of the Court from the bench at the Sale Hearing shall constitute
.- additional findings of fact and conclusions of law as appropriate and are expressly incorporated by reference into this Order to the
* extent not inconsistent herewith. .




——

© DOCS_DEAS242L

‘the APA, all amendments thereto and any waivers and consents thereunder and each of the

agreements executed in connection therewith to which any of the Debtors is a party or which has

been assigned by any Debtor to the Purchaser, and to a&judicate, if necessary, any and all

disputes conceming or relating in any way to the Sale.

Notice of the Sale Motion, Auction and the Cure Amounts

E. As evidenced by the affidavits of service previously filed with this Court,

".proper, timely, adequate, and sufficient notice of the Sale Motion, the Auction, the Sale Hearing,

‘and the Sale has been provided in accordance with sections 102(1) and 363 of the Bankruptcy -

Code and Bankruptcy Rules 2002, 6004 and 9014, and in substantial compliance with the

Bidding Procedures Order.

F. Actual written'notice of the Sale Hearing, the Auction, the Sale Motion,

" and the Sale and a reasonable opportunity to object or be heard with respect to.the Sale Motion
and the relief requested therein has been afforded to all interested persons and entities, including,

but not limitéd to: (i) the United States Trustee for the District of D_el_aw'are (the “UST™);

(ii) counsel to the Debtors’ postpetition lender; (jii) counsel for the statutory comimittee

R jappomted by thc UST in the Debtors’ cases (the "Commxttce' ); (V) counsel to Cable and

Wueless plc (“PLC”), (v) all non-debtor counter—parues to the Assigned Oontracts, (v1) any

entity that filed a notice of appearance -and demand for service of pépers in these chapter.11

cases pursuant to Bankruptéy Rule 2002 as of the date of service of the Sale Notice; (vii) counsel

- fo the'Purchaser; (viii) all parties that have signed conﬁdcﬂtiality agreements and to which The

Blackstone Group L.P, and/or Greenhill & Co., LLG have sent the Confidential Information

 Mémorandum/Initial Bid Solicitation Mateiials of the Selling Debtars; (ix) all parties that timely

AN
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filed an objection to entry of the Bidding Procedures Order;-(x) all parties holding Liens against

the Selling Debtors’ estates; and (xi) all creditors of the Debtors listed on the master mailing

matrix.

G. The Sclling Debtors published notice of the time and place of the proposed

. Auction, the time and place of the Sale Hearing and the time for filing an-objection to the Sale

Motion in the national editions of The Wall Street Jounal and The New York Times on .

"* 2003, as soon as practical after the approval of the Sale Notice,

H In accordance with the provisions of the Bidding Procedures Order, the

Débtors have served the cure notice as set forth in the Bidding Procedures Order (the “Cure

Notice™) upon each non-debtor counter-party to an Assigned Contract that the Selling Debtors
seek to assume and assign to the Purchaser on the Closing Date. The service of such Cure

Notic‘q was godd and sufficient and appropriate under the circumstances and no further notice

' need be given in respect of establishing a Cure Amount for the respective Assigned Contract.

Non-debtor counter-parties to the Assigned Contracts have had an opportunity to object to the

- _Cure Amount set forth in the Cure Notice.

L The Sellmg Debtors have complxed wnth all obhgauons to pmwdc notxce

! of the Sale Motion, Aucuon, Salc Hearing, and Sale reqmred by the Blddmg Procedum Order
. The foregomg notice described in paragraphs E through H was good and sufﬁclent and

. appmpnatc under the circumstances, and no other or funher notice of the Sale Mouon, Auction, -

L

“the Sale Heaﬁng, or the Sale is required.

I . The dxsclosures made by-the Selling Debtors conceming the APA, the

Salc. and the Sale Hearing were good, complete and adequate.
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.. Consent of Secufed Lenders
K. The DIP Lender and the Debtors’ prepetition senior secured lender, PLC,
consent to the entry of this Ordcr, to the tenx;s and conditioris of the APA, and to the
--consummation of the Sale; provided, that, concurrent Wiﬂ'l the Sale, the net proceeds thergof are

applied in the following priority: first, to principal, interest and other amounts then outstanding

:undcr the {DIP Credit Agreement]; second, to p;incipal, interest and other amounts then
'o;lfstanding under the [pre;petition secured credit agreement], subject to such carve-outs for

't_administrativ.c expenses and/or priority claims as may be agreed to between PLC aﬁnd the Debtors
prior to the closing of the Sale; and third to payment to the Debtor.

. -Goo& Faith of the P.urc!mser and Third Party Purchasers

L. The Purchaser i not afiliated with the Debtors.

. M. The terms of the Sale, as set fofth in the APA, are fair and reasonable

. under the circumstances of these chapter 11 cases.

N. . The Purchaser negotiated the terms and conditions of the Sale in good
. faith and at arm’s length, is entering into the Sale in good faith and is a good faith purchasei'
': w1ttnn the meaning of section 363(m) of the Bankrupicy Code, and is _thcre'fore.eniitled to the
| .:.ii)rptections afforded therqby. The Pumh;lser will be acting in good faith within the meaning of |
gection 363(m) of the Bankruptcy Code in élosjng the Sale at any time after the entry of this
.:_'O'rder, including immediately after 1ts entry, The Coun has fm_md that the Pu:cl;aser has acted in
_ good faith in- ;cﬂl respects in connection with these c::hap,tcr 11'cases and the Sale in that, among -
pthe'r things: |
’ (1)  the Purchaser recognized that the Selling Debtors were free
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to negotiate with any other party that expressed qualified interest in purchasing
their assets;
@ the Purchaser agreed to subject its bid to the competitive
bidding procedures set forth in the Bidding Procedures Order;
) a all payments to be maéc by the Purchaser and other
~ agreements or amangements entered into by the Purchaser with the Selling
Debtors in connection with the Sale have been disclosed;
‘ (4)  there is no evidence that the Purchaser has violated section
'ﬂ 363(n) of the Bankruptcy Code by any action or inaction; .
' _ () no con;mon identity of directors or cohu"olli;lg stockholders
exists between the Mhm and any of the Debtors; and .
. (6)  the negotiation and execution of the APA and all other
zfspects of the Sale were condiicted in good faith.
Q. The APA constitutes the highest.and l;est offer for the Acquired Assets,

/ -and will prdvide a greater recovery for the Selling Debtors’ estates than would be provided by |

any other available alternative. The Selling Debtors’ determination that the APA constitutes the

. ‘highiest and best offer for the Acquired Assets constitutes a valid and sound exercise of the. -

e Selhng Debtors’ business judgment.

P. The APA represénts a fair and reasonable offer to purchase thé Acquired
Assets under the circumstances of these chapter _ll‘cases. No other.enﬁty or group of entities has
“offered to purchase the Acquired Assets for 'gmatcr economic value to the Selling Debtors’

estates than the Purchaser.
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No Fraudulent Transfer

Q. The consideration provided for the Acquired Assets pursuant to the APA
constitutes reasonably equivalent value and fair consideration under the B'axwkmptcy Code and
‘under the laws of the iJnitcd States, any state, territory, possession, or the District of Columbial

Validity of Transfer

R. . Thetransfer of each of the Acquired Assets to the Purchaser will be as of
the Closing Date a legal, valid, and effective transfer of such assets, and vests or will vest the
‘Purchaser with all right, title, and interest of the Selling Debtors to the Acquired Assets free and
clear of all Liens ac¢ruing, arising or relating to any time prior to the Closing Date, cxce'i)t for
any permitted .cncumbranccs and assumed liabilities under the APA.

Section 363(f) Is Satisfied

S.  The Selling Debtors may sell the Acquired Assets free and clear of all

. '-Licns against the Selling Debtors or their estates (except for any permitted encumbrances and
-assumed liabilities under the APA) because, in each case, one or more .of the standards set forth
in section 363(f)(1)-(5) of the Bankruptcy Code has been satisfied. -Thos.e holders of Liens

- against the Debtors or their estates who did not object, or who withdrew their objections, to the
'.S"ale or the Sale Motion are deemed to have conser;ted pursuant to sectiori 363()(2) of the .
Bankruptcy Cor,ie. Those holders of such Liens wh6 did object fall within one or more of the |

: o‘her subsections of section 363 (f) and are ad_cquatcl):' protected by having their Liens, if any, in
i;,ach instance agairist_ the Selling i)ebtdrs or _ﬁmif estates, attach to ti:e_cash proceeds of the Sale -
ultimately attributable to the Acquired~Assets in which such creditor-alleges an interest, in the

same order of priority, with the éame validity, force and effect that such creditor had prior to the
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Sale, subject to any claims and defenses the Selling ch.tom and their estates may possess with
respect thereto.

Highest and Best Offer

T.  Pursuant to section 1146(c) of the Bankruptcy Code, transactions
-co'ntemplaied by the APA are determined to be under a plan to be confirmed under section 1129

of the Bankruptcy Code in.that the net proceeds of the sale of the Acquired Assets are essential

o . and required to fund a chapter 11 plan for the Debtors, and therefore, are exempt from any

.- .. transfer, stamp or similar tax or any so called “bulk sale” law in all necessary jurisdictions
‘arising asa tesuit of, or in connection with, the Debtors sale and treinsé‘cr of the Acquired Assetsv
to the Purchaser. . .

Compelling Circumstances for Immedlate Sale .
U.  The Selling Debtors have.demonstrated both (i) good, sufﬁcicnt,' and
sound business purpose and justification, and (i) compelling ciréumstances for the Sale pursuant
to'section 363(b) of the Bankruptcy Code prior to‘a chapter 11 plan in that, among other things,

- -the value of the business is extremely time-sensitive given the importance of ‘maintaining a

: Seamless hosting and nctworlcmg services busmes.s and maintaining customet relationships, and
: the threat of erosion of these rclauonshxps and in the value of the business.

Based on the forcgomg Findings of Fact and Conclusions of Law ITIS HEREBY

: 'ORDERED AD.TUDGED AND DECREED, EFFBCI‘IVEIMMEDIATELY AS FOLLOWS:

DOCS_DE:252421 o . o . ST



General Provisions
1. The relief requested in the Sale Motion is granted and approved as set

forth in this Order, and the Sale contemplafed thereby is hereby approved as set forth in this

. Order.

2. All objcctions to the Sale Motion or the relief requestéd therein that have
nqt been withdrawn, waived, or settled, and all reservations of ﬂght# included in such objections,
are overruled on the merits. |

| Approval of the APA

3. - The APA and all other ancillary documents and all of the terms and

. conditions thercof are hereby approved in their entirety. To the extent of any conflict or

inconsistency between the provisions of this Order and the terms and conditions of the APA and
such other-ancillary documents, as applicable, this Order shall govern and control.

4, Pursuant to section 363(b) of the Bankruptcy Code, the Selling Debtors

© are authorized and empowered to take any and all actions necessary or appropriate to

(@ consummate the Sale of each of the Acquired Assets to the Purchaser pursuant to and in

accordance with'the terms and conditions of the APA, (ii) close the Sale as conteinplated in the
*PA snd this Onder, and (iii) execute and deliver, perform under, consummate, implement and

- close fully the APA, together with all additional instruments and documents that may be

réasonably necessary or desirable to implement the APA and the Salé, iqéluding .any other

- “ancillary document, and to take all further actions'as may be i'eas;pnably requested in accordance
with the APA.by the Purchaser for the purpose of assigning, transferring, granting, conveying,

- and conferring to the Purchaser or reducing to possession, the Acquired Assets, or as may be .

‘10 -
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. "Assigned Contracts that are to be assigned to the Purchaser under the APA.

reasonably necessary or appropriate to the performance of the obligations as contemplated by the
APA and such other ancillary documents.

5. The terms and provisions of this Order shall be binding in all respects
upon the Purchaser and the Selling Debtors, any trustees thereof, their estates, al-l cteditors and
shareholders of any of the Selling Debtors, all interested parties, and their respective successors

and assigns, including, but not limited to, the DIP Lender and the Debtors’ prepetition senior

secured lender, PLC, and any other creditor asserting a lien, all non-debtor courjter—parties to the

Transfer of the Acquired Assets
6 Pursuant to sections 105(a) and 363(f) of the Bankruptcy Code, the Selling .

Debtors are authiorized to transfer the ;A'cquimd Assets on the Closing Date. Such Acquired

* Assets shall be transferred to the Purchasz_ar upon and as of the Closing Date and such transfer

shall constitute a legal, valid, binding and effective transfer of such Acquired Assets and, upon
the Selling Debtors’ Teceipt of the Purchase Price, shall be free and clear of (a) all Liens except

-ény permitted encumbrances and assumed liabilities under the APA, and (b) all other interests,

i i’hcluc_ifng without limii_ation,' any and all.“claims"’ (as-that term is defined in section 101(_5)-ot' the
", Bankruptey Code), with all such Liens to attach to the net proceé'ds of the Sale in the otder of
~their priority, with the same validity, force and effect that they now have as against such
o Acqmrcd Assct.s, subject to an'y.claims and defenses the Selling Debtors and their estates may

possess with respect thereto.

7.  Except as expressly permitted by the APA with respect to any permitted

.. encumbrances and assumed -liabiliﬁes, the Purchaser shall have no liability or responsibility for
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any Lien aﬁsing, accruing, or relating to a period prior to the Closing Date.
8. Notwithstanding anything to the contrary contained in any order of the
' Court goveming post-petition financing or use of cash collateral, upon the Selling Debtors’

* receipt of the Purchase Price, the liens grantéd pursuant to .any' such orders to the DIP Lenders or
any trade creditor shall not encumber (i) any of the Acquired Assets, on and after the Closing
Date with regard to .such Acquired Assets, (ii) property, including Inventory, relating to the
Seliing Debtors’ business first arising or coming' into any Selling Debtor’s possession after the

*'Closing Date,"including, without li;nitatidn, any revenues and accounts receivable géncrated by
: ‘t}xc business after the Closing Date, or (iii) any other propexty of the Purchaser, with all such

' “'propc‘rty ‘described in clause (i) through (iii) above being the pmperty solely of the Purchaser and

“the Selling Debtors not’ havmg any property interest thcrem provided, however, that all such

hcns shall attach to the proceeds of the Sale in accordance with paragraph 6 above.
Assumption apd' Assignment of the ned Contracts
9. TheSelling Debtors are hereby authorized, in accordance with sections
365(b)(1) and (£)(2) of the Bﬁl&uptcy Code, to: (i) assume the Assigned Conﬁa(;ts; (ii) sell,
. zh§§ign and transfer to the Purchaser.the Ass:gned Contracts free and clear of all Liehs; and (iii) ‘
: éy'tecute and delivér to the Purchaser such assignment and Wer dacuments as ~1:nay be
neccssary to sell, assign and transfer the Assigned Contracts.
| 10.  The Selling Debtors and Purchaser are directed to pay the Cure Amounts
owing' under cach'of the Assxgncd Contracts as provided in the A'PA1 as further set forth in-

- Bxhibit __ to the Cure Nouce, on or before the Closmg Date.

12
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on the Purchaser and the other non-debtor counter-parties thereto, and in full force and effect and
enforceable in accordance with their respective terms. Following such assignment, the Selling
Debtors shall be relicved, pursuant to section 365(k) of the Bankruptcy Code, from any further
lLiability under the Assigned Contracts.

12.  Consummation of the Sale, including, without limitation, the transfer of
the assets to Purchaser pursuant to the APA and the assumption and assignment to Purchaser of
the Assigned Contracts, will not subject Purchaser to any debts, liabilities, obligations,
cormmitments, responsibilities or claims of any kind or nature whatsoever, whether known or
unknown, contingent or otherwise, existing as of the date hereof or hereafter arising, of or '
.against the Debtors, any affiliate of the Debtors, or any other person by reason of Such transfers
and assignments under the laws of the United States, any state, territory, or. possession thereof, or
thé District of Columbia applicable to such transactions, based, in whole or in pat, dimcﬂy or
* indirectly, in any theory of law or e.qu'ity, including, without limitation, any. theory of equitable
law, including, without limitation, any theory of antitrust or successor or-transferee liabiii.ty;

except that Purchaser shall be liable for payment only of the Assumed debiliﬁes.
' Additional Provisions

13.  Onthe Closing Date, each creditor of the Debtors is authorized to execute
such documents and take all other actions as may be necessary to release Liens (except permitted

encunibrances) on the Acquired Assets, if ' aiiy,,as pm(ri@ed for herein, as such. Liens may have

N

" - . been recorded or may otherwise exist; provided, however, such Liens shall be deemed to attach
" . to the proceeds of the Sale in accordance with paragraph 6 above.
14.  All entities who are presently, or on or before the Closing Date may be, in

13
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pdssessicm of some o all of the Acquired Assets to be transferred as of such Closing Date are

hereby directed to surrender possession of the Acquired Assets to the Purchaser on the Closing

_ Date at that entity’s sole expense.

- 15, The Selling Debtors are authorized, in their sole discretion, but with the

consent of the Purchaser, whcre:required by the APA, to compromise disputes regarding

" amounts either due to or owed by the Sclling Debtors under the terms of the APA and other

anclllary documents, pursuant to section 363(b) of the Bankruptcy Code and Rule 9019(b) of the

Bankmptcy Rules. . T

| 16. " The terms and f)rovisions of the APA and other ancillary documents,

'.togetlier with the terms and provisions of this Order, shaﬂ be binding in all respects upon all

eitities, mcludmg the Debtors, any trustees thereof, thcu' estates, their creditors, their

sharcholders and all intercsted parties, adxmmstrahve agencxes, govemmental units, secretaries

of state, federal, state and local officials, mcludmg any such administrative or governmental

‘au'thoritics maintaining any authority relating to environrental, health, or s'afety laws, and their

rcspectlvc successors or assigns, including, but not hmted to, all non-debtor countcr—parues to"
(

| ) the Assigned Contracts that wifl be ass1gned to the Pumhaser undet the APA, and upon any

pcrsons asscmng a Llen against the Scllmg Debtors’ estates or any of the Acqulred Assetsto be

sold and assigned to the Purchaser.
17.  Nothing contained in ariy plan of reorganization, or liquidation, or brdt;r of .

any type or kind entered in (i) these chapfcr 11 cases, (ii) any subsequent phépter 7 case into

which any such chapter 11 case may be converted, or (jii) any r'elag:ed proceeding subsequent to

. entry of this Order, shall confiict with or derogate from the provisions of the APA or the terms of

14
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this Order. The Selling Debtors agree that the relief and protections granted to the Purchaser

pursuant to this Order shall not be affected in any manner by the entry of an order confirming a

chapter 11 plan of reorganization in any of the Selling Debtor’s chapter 11 cases. This Order

h shall be binding upon and enforceable against, among others, the Debtors, their estates and any

and all chapter 7 and chapter 11 trustees thereof.,

18.

To the extent permitted by section 525 of the Bankruptcy Code, no

. governmental unit may revoke or suspend any permit or license relating to the operation of the

Acquired Assets on account of the filing of these chapter 11 cases.

cases, to:

©
@
()

19.

(a)

®

This Court retains jurisdiction, even after the closing of these chapter 11

in'terpre.t, implement and enforce the terms and provisions of this Order

and the terms of the APA, all amendments thereto and any waivers and

consents thereunder and of each of the agreements executed in connection

" therewith to which any of the Debtors is a party: or which has been

assigned by any Debtor to the Purchaser;-
protect the Purchaser or any of the Assigned Contracts or Acquired Assets

against any of.the Liens, as provided herein, including to enjoin the

" commencement or continuation of any action seeking to immsé successor

Tiability;
enter orders in aid or furtherance of the Sale; _
compel delivery of all Acquired Assets to the Purchaser;

adjudicate any and all remaining issues. concerning the Selling Debtors’

_ xighi and authority to assume and assign the Assigned Contracts and the

rights and obligations of the Purchaser with respect to such assignment
and the existerice of any default under any such Assigned Contract;
15 '




3] adjudicate all issues concerning (alleged) pre-closing Liens, and any other
(alleged) interest(s) in and to the Acquired Assets, including the extent,
validity, enforceability, priority and na'ture of all such (alteged) Liens;

(®) adjudicate any and all issues and/or’ disputes relating to the Selling

. qutc;rs’ right, title or interest in the Acquired Assets and the proceeds
thereof, the Sale Motion and/or the APA; and

(h) re-open the Debtors’ chapter 11 cases to enforce the provisions of this
* Order.

20. No bglk sales law or any similar law of any state or other juris&iction ;h'all

apply in any v;ay .to the Sale. |
- 21,  The failure .;peciﬁcally to jncludé any particular provision of the ARA or
* other agreements executed in cor;ncction there;with'ih this O‘rdersha.ll not diminish or impair the
" efficacy of such provision, it being the intent of tkus Court that the APA ‘and other agreements
" executed in connection therewith and each and every provision, term, and condition thereof be
authorized.and approved in their entirety.
22. The Purch.ésar may con_sumniate the Sale at any time after ent.-rf of the

. Order (including immediately mcrqafter) by waiving any and all closing conditions set forthin '
" the APA that have not been sausﬁed and by proceedmg to closc the Sale without any notice to

* the Court, any prepetition or postpetition creditor of the Debtors, and/or any other party in

© .. .interest.

23. . This Order shall be effective immediately upon entry and Bankruptcy
Rules 6004(g) and 6006(d) shall not apply.

24,  The Sale is undertaken by the Purchaser in good faith (as that teym is used
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in section 363(m) of the Bankruptcy Code), and the Purchaser shall continue to be in good faith

. (as that term is used in section 363(m) of the Bankruptcy Code) by proceeding to close the Sale,
~even if such closing occurs immediately upon entry of this Order. Accordingly, the reversal or
‘modification on appeal of the authorization to consummate the Sale provided herein shall not.

affect the validity of the Sale to the Purchaser unless such authorization is duly stayed prior to

'closing of the Sale péhding such appeal, The Purchaser is a purchaser in good faith of the |
Acquired Assets and the Assigned Contracts, and is entitled to all of the protections afforded by

sect:on 363(m) of the Bankruptcy Code.

25. 'The APA and any related agreements, documents, or other instruments

'may be modxﬁed. amended, or supplcmented by.the parties thereto, in a.writing signed by such

parhes in accordance thh the terms thereof, without further order of the Court, prowded that (a)
'imy such modification, amendment, or supplemént is not material and (b) to the extent

practicable, notice of aﬁy modification, amendment, or supplement should be delivered to ’

, counsel for the Committee and counsel for the DIP Lender at -least-ﬁve (5) days prior to the '

_effective date of any such modification, amendment, or supplenient.

. 26.- The provisions of this Order are non-severable and mutually dependent.
27. For 'puri)oscs of this Order, permitted encumbrances shall include liens for

taxes not yet due and payable,

Lot

Dated: 2004

UNITED STATES BANKRUPTCY JUDGE
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File a Motion:
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