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§ 

COMMUNICATIONS ACT OF 1934, AS 
§
 

AMENDED
§

PETITION OF MYATEL CORPORATION FOR ARBITRATION

MyaTel Corporation (“MyaTel”), by its undersigned counsel, pursuant to Section 252(b) of the Communications Act of 1934, as amended by the Telecommunications Act of 1976 (“the FTA” or “the Act”), 47 U.S.C. § 252(b), Chapters 120 and 364, Florida Statutes, and Rule 28.106, Florida Administrative Code, and other applicable statutes, rules, regulations, and decisions, and respectfully petitions the Florida Public Service Commission (“the Commission”) for arbitration of the unresolved issues arising out of the interconnection negotiations between MyaTel and Sprint-Florida, Incorporated (“Sprint”). MyaTel requests that the Commission resolve each of the issues identified in Section V of this Petition by ordering the parties to incorporate MyaTel’s position into an Interconnection Agreement (“Agreement”) for execution by the parties.  In support of this Petition, MyaTel states as follows:

I. The Parties and Designated Contacts

1. Myatel is a Florida corporation and was granted a certification as an Alternative Local Exchange Service Provider in Docket No. 020348-TX by Order No. PSC-02-1088-PAA-TX within the State of Florida.


Myatel’s contact information is as follows:


JP DeJoubner


Myatel Corporation


7154 N. University Drive # 142


Tamarac, Florida 33321

2. MyaTel has attempted to negotiate an interconnection agreement with Sprint.  The parties have not been able to successfully resolve all issues.

3. Sprint is an incumbent local exchange carrier (“ILEC”) as that term is defined in § 251(h) of the Act, 47 U.S.C. § 251(h). Sprint’s offices are located at 6480 Sprint Parkway, Overland Park, KS 66251, and at P. O. Box 2214, Tallahassee FL 32316-2214.  Within its operating territory, at relevant times, Sprint has been a monopoly provider of telephone exchange service.
4. All correspondence, notices, inquiries, and orders regarding this Petition should be directed to counsel for MyaTel as follows:

W. Scott McCollough

David Bolduc

STUMPF, CRADDOCK, MASSEY & PULMAN, P.C.

1250 Capital of Texas Highway South

Building One, Suite 420

Austin, Texas 78746

(512) 485-7920

(512) 485-7921/fax

E-mail (McCollough):
wsmc@scmplaw.com
E-mail (Bolduc):
dbolduc@scmplaw.com
5. Upon information and belief, respondent’s contact persons for purposes of interconnection negotiations have been, and all correspondence, notices, inquiries, and orders regarding this Petition should be directed to Sprint, as follows: 

Director – Local Carrier Markets

Sprint

Mailstop: KSOPHM0310-3A453

6480 Sprint Parkway

Overland Park, KS 66251

Mr. F. B. (Ben) Poag

Director - Regulatory Affairs

Sprint-Florida
(MC FLTLHO0107) 
P. O. Box 2214 
Tallahassee FL 32316-2214 

Voice: (850) 599-1027 
Fax: (850) 878-0777 
Email: Ben.Poag@mail.sprint.com
Susan Masterton, Esq.

Sprint-Florida, Incorporated

P.O. Box 2214

Tallahassee, FL  32316-2214

Voice: (850) 599-1560

Fax: (850) 878-0777

Susan.masterton@mail.sprint.com
John Chuang

Senior Manager – Sprint BWM

Sprint Communications, LP

Mailstop: KSOPHM0310-3A464

6480 Sprint Parkway

Overland Park, KS 66251

Fax: (913) 315-0628

Janette W. Luehring

Mailstop: KSOPHN0212-2A511

6480 Sprint Parkway

Overland Park, KS 66251

II. Statement of Facts

6. The parties have deemed their negotiations to have commenced July 14, 2003.  The 135 to 160 day period during which either party may file for arbitration under section 252(b)(1) of the Federal Telecommunications Act of 1996 thus begins on November 26, 2003 and will end on December 21, 2003 (the “Arbitration Window”). This Petition is timely filed within the Arbitration Window.
7. MyaTel notified Sprint that it desired to adopt the Sprint/MCImetro agreement dated March 1, 2002 for the State of Florida. Given that MyaTel did not have any ISP traffic as of the date of the FCC’s ISP Remand Order, MyaTel understood that the parties would operate on a “bill and keep” basis for ISP traffic.  The MCImetro agreement that MyaTel elected to adopt obtained that result, in that it conditioned payment for ISP traffic on a baseline number of minutes during the first quarter of 2001.  In addition, the MCImetro agreement requires Sprint to offer to exchange § 251(b)(5) traffic on the same terms as ISP traffic.  Since the terms for ISP traffic as between Sprint and MyaTel would be bill and keep, Sprint was required to offer to exchange § 251(b)(5) traffic at bill and keep as well.

8. During the parties’ discussions, MyaTel indicated on July 18, 2003 that it desired to exchange both § 251(b)(5) and ISP traffic using bill and keep.  On July 22, Sprint representative Mr. Chuang indicated that Sprint was amenable (as it had to be under both the contract and the ISP Remand Order).  Sprint prepared and forwarded adoption papers that adopted the MCImetro/Sprint agreement dated March 1, 2002 with some pricing and term changes and expressly provided for bill and keep for both ISP traffic and § 251(b)(5) traffic.  MyaTel executed those papers and returned them to Sprint for execution and filing.

9. 
On August 20, however, after MyaTel had executed and returned the adoption papers, Mr. Chuang indicated that he had “forgotten” to insert certain additional terms related to bill and keep for § 251(b)(5) traffic.  These terms had not been disclosed to or negotiated with MyaTel during negotiations.

10. MyaTel indicated that it did not desire to re-open negotiations, that the parties had reached agreement and the newly proffered terms were unacceptable in any event, in that they would have resulted in a mismatch in compensation methods as between § 251(b)(5) and ISP traffic and would not in fact mirror the FCC rate caps for ISP traffic.  MyaTel demanded that Sprint execute and file the agreement as originally prepared and proffered by Sprint.  Mr. Chuang refused.

III. Jurisdiction

11. Under 47 U.S.C. § 252(b) of the Act, parties negotiating for interconnection, access to unbundled network elements, or resale of services within a particular state may petition the state commission for arbitration of any unresolved issues during the 135th to the 160th day of such negotiations.  MyaTel files this Petition with the Commission to preserve its rights under 47 U.S.C. § 252(b) and to seek relief from the Commission in resolving the outstanding disputes between the parties.  Pursuant to 47 U.S.C. § 252(b)(4)(C) of the Act, unless the parties waive the statutory deadline, the Commission must conclude this arbitration no later than April 8, 2004.

IV. Applicable Legal Standards

12. This proceeding is governed by the standards established in §§ 251 and 252 of the Act, the rules and orders adopted by the Federal Communications Commission (“FCC”) in implementing the Act, and the applicable rules and orders of this Commission.

13. Pursuant to the Act, Sprint is required to provide to requesting telecommunications carriers, through negotiation or otherwise, interconnection, access to unbundled network elements (“UNEs”), collocation, number portability, dialing parity, access to rights-of-way, reciprocal compensation, and resale, among other things. See 47 U.S.C. § 25 l(b)-(c). The terms and conditions of interconnection must comply with the provisions of §§ 251 and 252 of the Communications Act. See 47 U.S.C. § 251(c). Section 252(d) governs the pricing of UNEs, interconnection, reciprocal compensation, and resale services.
14. Section 251(b) of the Act, 47 U.S.C. § 251(b), states that each local exchange carrier has the following duties:
(1) the duty not to prohibit, and not to impose unreasonable or discriminatory conditions or limitations on, the resale of its telecommunications service;

(2) the duty to provide, to the extent technically feasible, number portability in accordance with requirements prescribed by the FCC;
(3) the duty to provide dialing parity to competing providers of telephone exchange senice and telephone toll service, and the duty to permit all such providers to have nondiscriminatory access to telephone numbers, operator services, directory assistance, and directory listing, with no unreasonable dialing delays;
(4) the duty to afford access to the poles, ducts, conduits, and rights-of-way of such carrier to competing providers of telecommunications services on rates, terms, and conditions that are consistent with Section 224 of the Act;
(5) and the duty to establish reciprocal compensation arrangements for the transport and termination of telecommunications.

15. Section 251(c) of the Act states that each incumbent local exchange carrier, such as Sprint, has the following additional duties:
(1)
the duty to negotiate in good faith;
(2) the duty to provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier’s network for the transmission and routing of telephone exchange service and exchange access at any technically feasible point within the carrier’s network that is at least equal in quality to that provided by the local exchange carrier to itself, or to any subsidiary, affiliate, or any other party to which the carrier provides interconnection on rates, terms and conditions that are just, reasonable and nondiscriminatory;
(3) the duty to provide, to any requesting telecommunications carrier, nondiscriminatory access to network elements on an unbundled basis at any technically feasible point on rates, terms and conditions that are just, reasonable and nondiscriminatory and in such a manner that allows requesting camers to combine such elements in order to provide such telecommunications service;
(4) the duty to offer for resale at wholesale rates any telecommunications service that the carrier provides at retail to subscribers who are not telecommunications camers and not to prohibit, and not to impose unreasonable or discriminatory conditions or limitations on the resale of such services:
(5) the duty to provide reasonable public notice of changes in the information necessary for the transmission and routing of services using that local exchange carrier’s facilities or networks, as well as of any other changes that would affect the interoperability of those facilities and networks; and the duty to provide, on rates, terms and conditions that are just, reasonable and nondiscriminatory, for physical collocation of equipment necessary for interconnection or access to unbundled network elements at the premises of the local exchange carrier, except that virtual collocation may be provided if the local exchange carrier demonstrates to the State commission that physical collocation is not practical for technical reasons or because of space limitations.
16. Section 252(d) of the Communications Act sets forth the applicable pricing standards for interconnection and network element charges as well as for transport and termination of traffic. Section 252(d)( 1) of the Communications Act states, in pertinent part, that “determinations by a State commission of the just and reasonable rate for the interconnection of facilities and equipment . . . and the just and reasonable rate for network elements . . . shall be (i) based on the cost (determined by reference to a rate-of-retum or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable), and (ii) nondiscriminatory, and [(iii)] may include a reasonable profit.” 47 U.S.C. $ 252(d)(1). Section 252(d)(2) further states in pertinent part that “a State commission shall not consider the terms and conditions for reciprocal compensation [for transport and termination] to be just and reasonable unless (i) such terms and conditions provide for the mutual and reciprocal recovery by each carrier of costs associated with the transport and termination on each carrier’s network facilities of calls that originate on the network facilities of another carrier; and (ii) such terms and conditions determine such costs on the basis of a reasonable approximation of the additional costs of terminating such calls.” 47 U.S.C. $ 252(d)(2).
17. Under Florida law, MyaTel is also entitled to seek negotiations with an ILEC for “mutually acceptable prices, terms, and conditions of interconnection,” and the Commission is granted the authority to arbitrate terms, conditions, and prices for unbundling, interconnection, and resale. Section 364.162( 1); See generally sections 364.161 and 364.162.  While the timelines set in Chapter 364 for arbitrations do not exactly lie down with those set forth in the Act, MyaTel notes that as a matter of state law, that the prices set by the Commission in such proceedings shall not be “set so high that it would serve as a barrier to competition.” MyaTel is willing to work with the Commission and Sprint for a workable case schedule that will enable the parties to conduct an arbitration process that addresses any timing inconsistencies while fulfilling the substantive obligations of both the federal and state laws.
18. Section 252 of the Act requires that a state commission resolving open issues through arbitration:

(1)
ensure that such resolution and conditions meet the requirements of section 251, including the regulations prescribed by the FCC pursuant to that section; and

(2)
establish any rates for interconnection, services, or network elements according to subsection (d) of section 252.

19. The Commission should make an affirmative finding that the rates, terms, and conditions that it prescribes in this arbitration proceeding are consistent with the requirements of §§ 251 and 252 of the Act and applicable FCC regulations.

V. Unresolved Arbitration Issues and Positions of the Parties

20. In this section, MyaTel will provide: (i) a listing of the issues between the parties that remain unresolved, with a reference to the relevant part of the agreement; (ii) a summary of what MyaTel understands to be each party’s position with respect to each issue (where known); and, (iii) a statement for each issue describing the legal and/or factual basis supporting MyaTel’s position and the conditions necessary to achieve the proposed resolution.  MyaTel has prepared a proposed Interconnection Agreement and it is contained in Exhibit 1 attached hereto, to which reference is here made for all purposes.

Issue 1:
Is MyaTel entitled to the terms and conditions contained in the adoption papers prepared and forwarded to MyaTel by Sprint and executed and returned to Sprint for execution and filing by MyaTel?  (Table One, p. 8, Reciprocal Compensation)

21. On July 22, Sprint representative Mr. Chuang indicated that Sprint was amenable (as it had to be under both the contract and the ISP Remand Order). Sprint prepared and forwarded adoption papers that adopted the MCImetro/Sprint agreement dated March 1, 2002 with some pricing and term changes and expressly provided for bill and keep for both ISP traffic and § 251(b)(5) traffic.  MyaTel executed those papers and returned them to Sprint for execution and filing.

22. On August 20, however, after MyaTel had executed and returned the adoption papers, Mr. Chuang indicated that he had forgotten to insert certain additional terms related to bill and keep for § 251(b)(5) traffic.  These terms had not been disclosed to or negotiated with MyaTel during negotiations.

23. MyaTel indicated that it did not desire to re-open negotiations, that the parties had reached agreement and the proffered terms were unacceptable in any event, in that they would have resulted in a mismatch in compensation methods as between § 251(b)(5) and ISP traffic and would not in fact mirror the FCC rate caps for ISP traffic.  MyaTel demanded that Sprint execute and file the agreement as originally prepared and proffered by Sprint.  Mr. Chuang refused.

24. MyaTel Position:
MyaTel is entitled to the terms contained in the adoption papers prepared and forwarded to MyaTel by Sprint and executed and returned to Sprint by MyaTel.  These terms were offered by Sprint during the course of negotiations, and accepted by MyaTel.  To allow Sprint to unilaterally withdraw its offer after acceptance by MyaTel would allow Sprint to violate its duty under 47 U.S.C. § 251(c)(1) to negotiate in good faith, would render the negotiation process mandated by the Act inoperative and meaningless, and would put MyaTel in a position of being forced to negotiate against itself, in the certain knowledge that any acceptance by it of terms offered by Sprint would be likely to lead to the withdrawal of those terms in favor of new terms more favorable to Sprint.

25. Sprint Position:
Sprint erred in leaving out some terms in the agreement it prepared, and is entitled to insert additional terms after MyaTel has executed the agreement prepared by Sprint.

26. Proposed Solution:
MyaTel is entitled to the terms contained in the adoption papers prepared and forwarded to MyaTel by Sprint and executed and returned to Sprint by MyaTel.  The Commission should adopt the agreement as executed by MyaTel.

Issue 2:
Is MyaTel entitled to terms providing for the exchange of both ISP traffic and § 251(b)(5) traffic under a bill and keep regime? (Table One, p. 8, Reciprocal Compensation)

27. Sprint’s representative insists that its new terms for § 251(b)(5) traffic are not subject to negotiation, discussion, or revision.

28. MyaTel Position:
This issue need only be reached if MyaTel does not prevail on Issue 1 above.  In that event, MyaTel will maintain that (1) by refusing to negotiate, Sprint is in this instance violating its duty under 47 U.S.C. § 251(c)(1)  to negotiate in good faith; (2) MyaTel is entitled to equal treatment of ISP traffic and § 251(b)(5) traffic; and (3) equal treatment of ISP traffic and § 251(b)(5) traffic is just and reasonable.

29. Sprint Position:
Sprint is entitled to the new terms it proposes, and these terms are not negotiable.

30. Proposed Solution:
MyaTel is entitled to the terms contained in the adoption papers prepared and forwarded to MyaTel by Sprint and executed and returned to Sprint by MyaTel.  The Commission should adopt the agreement as executed by MyaTel.

VI. Procedural matters

31. Section 252(b)(4)(C) of the Act requires that, unless waived by the parties, the Commission should render a decision in this proceeding not later than nine (9) months after the date on which interconnection negotiations formally commenced, which, in this case, is April 8, 2004.  In order to allow for the most expeditious conduct of this arbitration, MyaTel respectfully requests that the Commission promptly issue a procedural order establishing a schedule for discovery, prefiled testimony, a prehearing conference, a hearing, and such other process as the Commission may determine to be necessary.

VII. Conclusion And Prayer

32. MyaTel requests that the Commission arbitrate the unresolved issues described above and resolve them in MyaTel’s favor.  MyaTel’s proposed interconnection agreement is reasonable and consistent with the law.  MyaTel requests that the Commission adopt its proposed interconnection agreement.



Respectfully Submitted,

MyaTel Corporation





David Bolduc







Texas State Bar No. 02570500







e-mail:

dbolduc@scmplaw.com






W. Scott McCollough







Texas State Bar No. 13434100







e-mail:

wsmc@scmplaw.com
STUMPF, CRADDOCK, MASSEY & PULMAN, P.C.

1250 Capital of Texas Highway South

Building One, Suite 420

Austin, Texas 78746

(512) 485-7920

(512) 485-7921/fax







Counsel for MyaTel Corporation






By: 
___________________________________







W. Scott McCollough

CERTIFICATE OF SERVICE


The undersigned certifies that a copy of the foregoing instrument was served upon the attorneys of record below to the above-styled cause, on this 16th day of December FILLIN "Type month" \* MERGEFORMAT , 2003 and in compliance with Rule 28.106.104(4), Florida Administrative Code  FILLIN "Type last digit of year" \* MERGEFORMAT .

Director – Local Carrier Markets

Sprint

Mailstop: KSOPHM0310-3A453

6480 Sprint Parkway

Overland Park, KS 66251

Mr. F. B. (Ben) Poag

Director - Regulatory Affairs

Sprint-Florida
(MC FLTLHO0107) 
P. O. Box 2214 
Tallahassee FL 32316-2214 

Voice: (850) 599-1027 
Fax: (850) 878-0777 
Email: Ben.Poag@mail.sprint.com
Susan Masterton, Esq.

Sprint-Florida, Incorporated

P.O. Box 2214

Tallahassee, FL  32316-2214

Voice: (850) 599-1560

Fax: (850) 878-0777

Susan.masterton@mail.sprint.com
John Chuang

Senior Manager – Sprint BWM

Sprint Communications, LP

Mailstop: KSOPHM0310-3A464

6480 Sprint Parkway

Overland Park, KS 66251

Fax: (913) 315-0628

Janette W. Luehring

Mailstop: KSOPHN0212-2A511

6480 Sprint Parkway

Overland Park, KS 66251

__________________________________

W. Scott McCollough
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