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Thank you for your assistance in connection with this matter 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of Tampa Electric Company’s 1 
Waterborne transportation contract with 1 DOCKET NO, 03 1033-E1 
TECO Transport and associated benchmark. 1 FILED: April 19,2004 

TAMPA ELECTRIC COMPANY’S 
MOTION TO COMPEL RESIDENTIAL CUSTOMERS 

Tampa Electric Company (“Tampa Electric” or “the Company”) by and through its 

undersigned attorneys file this its Motion to Compel Catherine L. Claypool, Helen Fisher, 

William Page, Edward A. Wilson, Sue E. Strohni, Mary Jane Williainson, Betty J. Wise, Carlos 

Lissabet and Lesly A. Diaz (hereinafter referred to as “Residential Customers”) to fully respond 

to Tampa Electric’s First Set of Interrogatories (Nos. 1-8) and Tampa Electric’s First Request for 

Production of Documents (“PODS”) (Nos. 1-17) filed on February 6, 2004 in this docket and 

says: 

1. On February 16, 2004 Mr. Michael Twomey, as attorney for the Residential 

Customers, filed preliminary general objections across the board to answering any of Tampa 

Electric’s Interrogatories and PODs and stated he would provide only a limited response under 

restrictive definitions which would avoid production of documents in the possession of attorneys, 

agents, employees or representatives and which would limit the scope of items of information lie 

considered to be a “docuineiit.” A copy of Mr. Twomey’s February 16, 2004 objections is set 

forth in Attachment 1. 

2. Using these restrictive defiiiitioiis and other limitaiions, Mr. Twomey filed on 

February 23, 2004 “responses” to Tampa Electric’ s Interrogatories and PODs interposing 

obi ectioiis and limitations which resulted in a refusal to provide complete responses to Tampa 



Electric’s discovery requests (See Attaclment 2.)- Mr. Twomey essentially reframed the 

requests and then provided limited and inadequate answers as will be discussed in inore detail 

beIow. 

The Real Party in Interest 

3. In this proceeding, Mr. Twomey purports to represent certain named Residential 

Customers. However, on inforination and belief, Mr. Twomey, in fact, also directly or indirectly 

represents one or inore suppliers of coal or coal transportation services who ha17e sought to 

remain anonymous and who have himeled funds though various entities including, but not 

limited to, the Coiisumer Federation of the Southeast (“CFSE”) and Sachs Coinniuiiication in 

order to remain anonymous. 

4. The information sought is relevant in developing testimony on the market for coal 

transportation and in understanding the true interests Mr. Twomey is representing in this case. 

Tanipa Electric is handicapped in seeking a resolution of this matter when the real party in 

interest is not revealed. This situation is aggravated by what could be a conflict of interest if the 

real party in interest represented by Mr. Twoiney is a coal supplier or coal transportation 

provider. 

5. On information and belief, Mr. Twomey directly or indirectly represents the 

interests of one or more suppliers of foreign coal who seek to sell coal to Tampa Electric and/or 

one or more coal transportatioii companies which otherwise would not have standing to 

participate in this proceeding. Tampa Electric and this Coinmission are entitled to full disclosure 

to determine if this is correct in order to understand the basis for pleadings made by or positions 

taken by Mr. Twomey and his sponsors related to this proceeding. 
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6. Mr. Twoniey has issued a series of press releases, has held press conferences and 

has given media interviews alleging various facts related to Tampa Electric and TECO Energy 

while purporting to represent Residential Customers. The Sta€f s Recommendation in  Docket 

No. 030001-E1 on October 28,2003 observed that Tampa Electric had suffered the brunt of some 

of these various accusations that did not appear to have a factual basis saying: 

. . . Staff is sympathetic to Tampa Electric’s concerns over 
misinformation being publicly disseminated. Having reviewed this 
confidential rate information filed by Tarnpa Electric in this docket 
and having seen some of the information publicly disseminated, it 
appears that some of the publicly disseminated statements are 
based on erroneous assumptions. 

(See October 28, 2003 Staff Recommendation at page 6.) 

L _  
Tampa Electric is entitled to discovery of all iizfoimatioii Mr. Twomey, his agents, his clients 

(disclosed and undisclosed) and affiliates have used in the media and may use in this proceeding. 

7. This Cominission has received anonymous letters attacking Tampa Electric and 

TECO Energy. These letters were also sent to the Governor and other governmental officials. 

Tampa Electric is entitled to know if Mr. Twomey, his consultants, clients, agents or affiliated 

organizations have in their possession any documents or reports that in any way relate to these 

anonynious letters. 

8. Tampa Electric is entitled to know from whom Mr. Twomey has received 

documents or reports that in any way related to this proceeding unless he can denionstrate in the 

manner set forth in the Florida Rules of Civil Procedure the existence and nature of a legitimate 

privilege justifying his action. 1 

9. Mr. Twomey has appeared on several occasions with Dr. Tim Lynch of Florida 

State University in press confereiices and media events attacking Tampa Electric and TECO 
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Energy. Tampa Electric is entitled to discover any docuinents Mr. Twomey has provided to or 

received from Dr. Lynch or Common Cause of Florida. 

10. Mr. Twomey has appeared at media events on several occasions with Walter 

Dartland, Executive Director of the CFSE and has received funding from that organization. 

Walter Dai-tland has admitted supplying such funds and that some of the funds were received 

from coal transportation companies who were not awarded TECO business. However, Dartland 

refuses to identify the coal transportation companies that are funding these efforts. See 

Attachment 3, an Associated Press article published February 26, 2004 which reads in pertinent 

p ai? : 

The Coinnioii Cause survey was paid for in part by the Consumer 
Federation of the Southeast, which has been criticized by the utility 
industry because of its fLu7ding. The Federation’s primary issue is 
a fight before the PSC with Tampa Electric Co. over a shipping 
contract, and the group is partially funded by conipanies whose 
bids for that contract were rejected. 

The federation’s director, Walter Dartland, acknowledged he asked 
those companies for money but didn’t know whether lie had yet 
received any. 

‘If they’re a bidder, they don’t want peopIe to know they’re giving 
us money,’ said Dartland, who defended the alliance with some 
companies in the process, saying his organization had ‘no 
permanent friends, no permanent enemies.’ 

‘The bottom line is coiisumer organizations have failed to make a 
dent in a lot of these issues because they’re improperly funded,’ 
Dartland said. 

Tampa Electric agrees with Mr. Dartland’s Freudian slip that his organization is 

“improperly funded.” 

1 1. CFSE, on information and belief, was created on September 29,2003 as a front io 

receive corporate funds of coal transportation suppliers and producers of coal to be used to attack 
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TECO Energy and Tampa Electric. To Tampa Electric’s knowledge and belief, CFSE is not 

substantially involved in any other consumer issues in Florida or the Southeast. Om November 

24, 2003 CFSE sent letters to coal transportation suppliers to whom Tampa Electric sent its June 

27, 2003 request for proposal. This correspondence, attached as Attachieiit 4, provides in 

pertinent part: 

CFSE, though new, already is deeply engaged in opening these 
[coal transportation] markets. Specifically we are supporting 
positions in regulatory rate hearings before the Florida Public 
Service Coniinissioii that call for scrutiny into transportation pass- 
through requests from two investor-owned utilities, Tampa Electric 
Company and Progress Energy. Both companies have long 
engaged in the practice of awarding sweetheart transportation deals 
to affiliated companies, effectively shutting our companies like 
yours. 

I am contacting you, in part, because PSC records indicate your 
company was among a list of potential bidders for the TECO 
waterborne transportation contract. 

We have supported the intervention of a group of TECO customers 
in that case, providing them with the initial financial help 
necessary to hire an attorney. And, we’re pleased to report the 
TECO customers were successfuI in persuading the PSC to assign 
the TECO transportation issue to a separate docket hearing 
(Docket No. 03 1033). 

That hearing, now set for May 26 and 27, 2004, will provide an 
opportunity to fully develop arguments as to why it is important 
that TECO re-bid this contract, as well as what a poor deal the 
current contract is for TECO customers. 

With legal assistaiice from consunier attorney Mike Twomey, 
CFSE also won a recent decision from the PSC to hold a similar 
hearing on Progress Energy’s self-dealings and transportation 
costs. 

Our corporate status does not require us to reveal our contributors, 
and we will keep your identity confidential to protect you from 
possible industry backlash. We recognize that confidentiality can 
be extremely important to corporations in this industry. (Emphasis 
s upp 1 i e d . ) 
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12. Tampa Electric is entitled to fully explore: (1) the extent to which CFSE has 

funded Mr. Twoiney; (2) the sources of funds of the CFSE which are forwarded to Mr. Twomey 

to finance his participation in this docket; and (3) the instructions CFSE has provided to Mr. 

Twomey with respect to the positions to pursue in this docket. 

Tampa Electric is entitled to know the real party of interest Mr. Twoiney is 

representing in this proceeding. Tampa Electric and this Conimission are entitled to h o w  

exactly on whose behalf the coinments and pleadings filed in this case by Mr. Twoiney are made. 

Tampa Electric believes that the CFSE is a non-profit corporate front for large 

corporate busiiiess interests whose goal is either (1) to devalue the assets of TECO Transport in 

order to inalte it a takeover target; (2) to extract retribution against Tampa Electric for not 

choosing that supplier to provide coal transportation; or (3) to cause Tampa Electric to rebid its 

coal transportation business. On information and belief, CFSE was created on September 29, 

2003 by Ron Saclis, Michelle Ubben and Walter Dai-tland (see Attacluneiit 5) after its attempts to 

use the Coiisunier Federation of Florida as a front for this purpose failed. Ron Sachs and 

Michelle Ubben are both executives of Sachs Conimunications Firms. 

. ,  

13. 

14. Mr. Twomey in the past has represented the Consumer Federation of Florida 

which has been funded in significant part by various corporate interests such as AT&T, Krupa 

Co. and Abbott Labs who have used that Federation as a vehicle to attack the corporate interests 

of its opponent. (See Attachment 6 - excerpts from Deposition of Ernest W. Bacli 10/1/02 and 

Deposition Exhibit 2) 4 

15. On infoilnation and belief, Mr. Twomey, Mr. Dartland and Ron Sachs initially 

tried to use the Consumer Federation of Florida as a front for their activities until that 

organization objected to this activity. On September 12, 2003, in a letter to the editor published 
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in the Tampa Tribune, Bill Newton, Executive Director of Florida Consumer Action Network, 

. - -  

disavowed “the canipaignto sink the barge deal” as being run by a Tallahassee public relations 

firm and advocated that TECO deserves the benefit of the doubt (see Attachnleiit 7). More 

specifically that letter reads: 

The Florida Consumer Action Network has raised questions about 
Tampa Electric Co.’s proposed contract with its transportation 
subsidiary, TECO Transport (Money Sense, Aug. 29). We want to 
set the record straight. 

TECO is a good corporate citizen, in our opinion, because it has 
exceeded state and federal pollution control requireinents at its 
power plants and has a renewable energy program. One of its 
corporate officers drives a hybrid car, and the company has been 
willing to work with environmental and consumer groups. 
TECO’ s vertically integrated corporate structure has helped keep 
power rates down for consumers. To be fair, Tampa Electric could 
do more on employee safety and had some bad luck, to say the 
least, on speculative power deals outside the state. 

But the bottom line for consumers is to keep the air clean and 
electric bills low. The transport deal must meet Public Service 
Commission scrutiny, and as part of that process, the public 
counsel, which represents consumers, is looking closely at the deal. 
It may well be that the proposed barge contract is the best for 
com“1iers. TECO Transport was set up for this purpose. 

The campaign to sink the barge deal is questionable. It is being 
run by a Tallahassee public relations firm. Why? We won’t hiow 
for sure until soiiieone with a competing interest emerges. In the 
meantime, TECO deserves the benefit of the doubt, and the PSC 
process should run its course. 

It is in the best interest of consumers to have a financially healthy 
utility that is an asset to the community. Let’s make sure it stays 
that way. (Emphasis supplied.) 

Thereafter, the CFSE was created for the purpose of receiving corporate funds 
4 

16. 

and thereafter, solicited funds from coal transportation companies under promises of 
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confidentiality and with a further promise to forward funds to Mr. Twomey to be used in his 

attack against Tampa Electkc. (See Attachment 4.) 

17. On infomiation and belief, the funds received from various corporate interests are 

filtered through a series of entities in order to screen the identity of the name of the corporate 

entity providing the fLinds to sponsor Mr. Twoiney to represent their interests in this proceeding. 

18. On August 29, 2003, the St. Petersburg Times published an article “TECO deal 

with Transport Unit under Scrutiny” identifying Ron Sachs and Michell Ubben as the organizing 

force behind ajoint statement released by Walter Dartland and Dr. Tim LYLIC~ and identified the 

Florida Consumer Action Network of Florida and Florida Public Interest Research Group as 

other groups identified in this effort (see Attachment 8). This same article also reports that Dr. 

Lynch estimates that $50 million per year in unnecessary costs are being borne by ratepayers 

based on shipping rates to Gulf Power during the first four months of 2003. As noted above, 

Staff has challenged the assumptions of this calculation. Tampa Electric is entitled to access the 

materials used by organizations affiliated with Mr. Twoiney in his attack on Tampa Electric. 

Definition of Residential Customers 

1 9. Tampa Electric’s definition of “Residential Customers” included in its discovery 

requests reads as follows: 

“Residential Customers7’ refers to the individually named 
intervenors set forth above together with each and every agent, 
employee, servant and/or representative acting for or on behalf of 
them in connection with this docket. 

Mr. Twoniey objects to the above definition of :‘Residential Customers” as 

“overly broad, unduly burdensome, expensive, oppressive and/or excessively time consuming.” 

The real purpose of this objection is to continue to screen from discovery information relevant to 
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this proceeding held by Mr. Twomey hiinself or by other representatives including but not 

limited to CFSE and Mr. Dartland. 

20. Tampa Electric is entitled to receive the interrogatory answers and docunients 

requested under the above-described definition because, on information and belief, the 

individually named Residential Customers are participating in name only and are not the real 

party iii interest. It is also a reasonable assumption that the information and documents requested 

are held by Mr. Twomey, his agents, employees, servant and/or representatives acting on behalf 

of the Residential Customers which includes Mr. Dartland and CFSE and not by the nominal 

individual Residential Customers or expert witnesses Mr. Twomey intends to call to testify in 

this proceeding. 

21. Mr. Twomey should not be allowed to shield the requested discovery by using 

overly restrictive aiid self-serving definitions designed to exempt inforination and documents 

from the scope of discovery. 

22. Discovery requests by other Intervenors in this docket to TECO contain similar 

defiiiitioiis. For example FIPUG’s Requests for Production state: 

3. In answering these production requests, furnish all 
information aiid responsive documents in possession of TECO or 
in the possession of any director, officer, employee, agent, 
representative or attorney of TECO. (Emphasis supplied.) 

Definition of Document 

23, Mr. Twomey likewise objects to Tampa Electric’s definition of “document” or 

“report” which definition reads as follows: 4 

“Documents” is used in the broadest sense and includes all tangible 
things that record inforination, whether or not such things are in 
the Residential Customers possession, custody or control, and 
regardless of who prepared or signed them. “Documents” include 
both the original any copy or draft, and all copies which contain 
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any notation not on the original. Examples of “documents” 
include, but are not limited to, handwritten, typed or printed 
papers, haiidwritten notations, office notes, calendar entries, 
diaries, notes of telephone conversations, photographs, reports, 
receipts, invoices, memoranda, correspondence, notes ledger 
entries, and coinputer printouts, cards, tapes, disks, and other 
means of electronically or magnetically maintained information. 

24. Again, Intervenors’ definition of documents in discovery directed to Tampa 

Electric contains a similar definition. FIPUG’s definition of documents in its First Request for 

Production to Tampa Electric is stated as follows: 

“Documents” is used in the broadest sense and includes all tangible 
things that record information, whether or not such things are in 
TECO’s possession, custody or control, and regardless of who 
prepared or signed them. “’Documents” includes both the original 
and any copy of draft, and all copies which contain any notation 
not on the original. ExampIes of “documents” include, but are not 
limited to, liandwritten, typed or printed papers, handwritten 
notations, office notes, calendar entries, diaries, notes of telephone 
conversations, photographs, reports, receipts, invoices, 
memoranda, correspondence, notes ledger entries, and computer 
printouts, cards, tapes, disks, and other means of electronically or 
magnetically maintained information. 

25. Mr. Twomey is simply being asked to supply information using the sanie standard 

as applied to Tampa Electric and to produce information which will reveal the real party in 

interest represented by Mr. Twoniey iii this proceeding. 

Specific Obiections 

26. Mr. Twomey objects to Inteirogatory Nos. 1, 2, 3 and 4 and RFP Nos. 1, 2, 6, 7, 

8, 14, 15 clainiing that each is 

. . . overly broad, unduly burdensome, expensive, oppressive 
and/or excessively time consuming. 

As described below, nothing could be farther from the case. 

10 



27. Interrogatories Nos. 1-4 ask about specific contacts, if any, niade by Residential 

Customers to providers of bulk comniodity transportation and to municipal cooperative or 

investor-owned utilities that sell electricity within the state of Florida regarding the 

transportation of coal by rail or water or Tampa Electric’s RFP. If any of these responses were 

made, they could be readily identified without any undue burden, expense or the consumption of 

any excessive ainount of time. If these contacts were made or if documents were supplied or 

received, it is very important that Tampa Electric h o w  of such communication. If no such 

conimunications took place, then it would be very simple for tlie Residential Customers to 

answer these interrogatories. The Residential Customers simply have used boilerplate objections 

without any explanation of how these specific requests would be “overly broad, unduly 

burdensonie, expensive, oppressive and/or excessively time coiisuming.” Similarly, with regard 

to Request for Production Nos. 1, 2, 6, 7, 8, 14 and 15, each is designed to elicit specific 

document that Residential Customers either have or don’t have and which directly relate to the 

. L. 

Residential Customers’ participation in this case. For example, with respect to Requests Nos. 1 

and 2, the Residential Customers either relied upon documents or identified them in their 

interrogatory responses. Tampa Electric is clearly entitled to have access to whatever docunients 

the Residential Custoiiiers relied upon or identified in their interrogatory responses. If tlie 

Residential Customers relied upon or identified the documents, it was certainly not overly broad, 

unduly burdensome, expensive, oppressive and/or excessively time consuming for the 

Residential Customers to do so. By the same token none of these boilerplate adjectives would 

impact the Residential Customers in sharing that information with Tampa Electric. 
4 

28. Requests for Production Nos. 6, 7, 8, 14 and 15, likewise, can be easily answered 

by providing documents the Residential Customers have received or sent to third party 



concerning issues in this docket, press releases and the like. Again, if the Residential Customers 

have supplied or received documents reIatiiig to the issues in this case, it was not overly broad, 

unduly burdensome, expensive, oppressive and/or excessively time consuming for them to do so 

as evidenced by the fact that they did. These are just boilerplate adjectives which translate into 

the Residential Customers’ (or their attorney’s) desire not to share the information with Tampa 

Electric. With respect to Request No. 14, Tampa Electric was careful to ask simply for a list of 

the titles of books arid articles authored or co-authored by the Residential Custoiners’ 

consultants/potential witnesses that is directly relevant and should be something that the 

consultants have already prepared and have on the shelf. If they haven’t published any books or 

articles, then the answers to these discovery requests is even easier. The Residential Customers 

should not be heard to object to legitimate discovery requests particularly when they are scoped 
- -- 

and easily answerable like the document requests put forth by Tampa Electric. 

Privilege 

29. Mr. Twoniey objects to Interrogatory Nos. 3 and 4 and RFP Nos. 4, 5 ,  4 and 7 

to the extent that the request seeks discovery of materials andlor 
information protected by attorney-client privilege, the work 
product privilege, or any other applicable privilege. 

30. Tampa Electric is entitled to know with respect to each “document” (as defined in 

Tampa Electric’s request) of the “Residential Customers” (as defined in Tampa Electric’s 

request) the following with respect to each document: (1) the precise privilege asserted; (2) the 

date of the document; (3) the person who drafted the document; (4) the persons to whom the 

document was sent; and (5) a general description of the document. On information and belief, 
* 

these documents, which Mr. Twomey claims are attorney-client privileged, will reveal who Mr. 

Twomey’s clients really are. Following the provision of this information, these documents 
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should be produced to the prehearing officer for an in camera inspectioil and ruling on the 

applicability of the privilege asserted. 

From Mr. Twoiiiey’s response it is clear that he has witlilield documents based on 

this privilege but has not in any way provided any information by which anyone could test the 

validity of his assertion. Such a response is clearly inadequate. 

Relevancy 

3 1. Mr. Twomey objects to Interrogatory Nos. 1 ,2  and 8 and RFP No. 15 as 

. . . not reasonably calculated to lead to the discovery of admissible 
evidence and is not relevant to the subject matter of this action. 

32. Tampa Electric’s Interrogatory No. 1 seeks information regarding the Residential 

_ _  Customers’ coiitact with providers of bulk coinmodity transportation services regarding the 

transportation of coal by TECO Transport, the transportation of coal for Tampa Electric or the 

RFP and if any contacts of this nature have occurred certain inforination regarding the entity 

contacted. The sought after information is dearly likely to lead to the discovery of admissible 

evidence and is directly relevant to the subject iiiatter of this action. The requested information 

would disclose the very sources of information the Residential Customers and any undisclosed 

real part in interest may rely for matters put forth on their behalf by Mr. Twomey directly 

relating to issues concerning the provision of bulk coniniodity transportation services, the 

transportation of coal by TECO Transport, the transportation of coal for Tampa Electric or the 

appropriateness of Tampa Electric’s RFP for transportation services. Nothing could be more 

relevant to the subject matter of this proceeding. 

33. The saiiie applies with respect to Tampa Electric’s Interrogatory No. 2 which asks 

whether the Residential Customers have contacted any municipal, cooperative or investor-owned 

electric utility that sells electricity within the state of Florida regarding the transportation of coal 
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by rail or water or the WP and, if so, to identify each such entity. This interrogatory, like 

Interrogatory No. 1, inquires as to the extent to which these intervenors have researched any 

basis for the assertions they have made regarding the reasonableness of rates charged by  TECO 

Transport to Tampa Electric for coal transportation services. The information in question is 

directly relevant to the issues in this proceeding, bears on the credibility of the assertions made 

on behalf of the Residential Customers and would provide Tampa Electric knowledge with 

which to test the basis for the assertions made on behalf of the Residential Customers. 

34. Relevance and a link to the discovery of admissible evidence, likewise, warrants 

an order compelling the Residential Customers to respond to Tampa Electric’s Request for 

Production No. 15. That request seeks backup information concerning the “major projects” 

identified in the resumes of the Residential Custoiiiers two proposed witnesses, Dr. Hochstein 

and Dr. Ashar. These resumes, furnished by Mr. Twoniey in January of 2004, tout these “major 

projects” and Tampa Electric is certainly entitled to inquire as to the nature of such “major 

projects” and the background information relating to the witnesses’ participation iii the major 

prqjects. This all bears on the credibility of the witnesses, the maimer in which they conducted 

work on what is touted as “major projects” and Tampa Electric is clearly entitled to inquire into 

these areas. If a witness is presented as an expert in a particular area, affected parties should be 

able to inquire as to their background and extent of their prior work in order to address whether 

they are truly qualified as an expert in the field in which they are presented as an expert. 

_ -  

WHEREFORE, Tampa Electric urges the Coinmission to proniptly issue an order 

compelling the Residential Electric Customers to hlly respond to each of Tampa Electric’s First 

Set of Interrogatories (Nos. 1-8) and First Request for Production of Documents (Nos. 1-17). 

* 
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3 
DATED this 17 day of April 2004. 

Respectfully submitted, 

L ~ L .  WILLIS 
JAMES D. BEASLEY 
Ausley & McMullen 
Post Office Box 391 
Tallaliassee, Florida 32302 
(850) 224-91 15 

ATTORNEYS FOR TAMPA ELECTRIC COMPANY 
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I HEREBY CERTIFY that a true and correct copy of the foregoing Tampa Electric 

Company’s Motion to Compel Residential Customers, filed on behalf pa Electric Company, 
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fo llowi11g: 

Mi. Wm. Cochan Keating, IV* 
Senior Attorney 
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Ms. Vicki Gordon KaufiiiaiP 
Mr. Timothy J. Perry 
McWhirter, Reeves, McGlothlin, 

11 7 S. Gadsden Street 
Tallahassee, FL 3230 1 

Davidson, Kaufnian & Arnold, P.A. 

Mr. John W. McWhiiter, Jr. 
McWhirter, Reeves, McGlothlin, 

400 North Tampa Street, Suite 2450 
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Mr. Michael B. Twomey* 
Post Office Box 5256 
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Landers & Parsons, P.A. 
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, 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

En re: Review of Tampa Electric Company’s 

TECO Transport and associated benchmark 

) Docket No. 031033-E1 

) 
) Filed February 16,2004 

waterborne transportation contract with ) 

RESIDENTIAL ELECTRIC CUSTOMERS’ PRELIMINARY OBJECTIONS TO 
TAMPA ELECRTIC COMPANY’S FIRST SET OF INTERROGATORIES (1-8) 

AND FIRST REQUEST FOR PRODUCTION OF DOCUMENTS (1-17) 

Pursuant to the Order Establishing Procedure, Order No. PSC-03-3 398-PCU-EI, issued 

December 1 I ,  2003 (Procedural Order), Rule 28-106.206 of the Florida Administrative Code, 

and Rules 3. .280, 1.340 and 1.350 of the Florida Rules of Civil Procedure, Catherine L. Claypool, 

Helen Fisher, Williani Page, Edward A. Wilson, Sue E. Strohm, Mary Jane Williamson, Betty J .  

Wise, Carlos Lissabet, and Lesly A. Diaz (the “Resideiitial Electric customers”), by and tlxough 

their undersigned attorney, submit their Preliiiiinary Objections to Tampa Electric Company’s 

(TECO) First Set of Interrogatories (Nos. 1-8) and First Request for Production of Documents 

(Nos. 1-17). 

The Residential Electric Customers file these ob-jections to comply with the ten (1 0) day 

requirement set foi.th in the Procedural Order. These objections are preliminary in nature. Should 

additional grounds for objection be discovered as the Residential Electric Customers prepares 

their responses to any discovery, the Residential Electric Customers reserve the riglit to 

supplement these objections. Should the Residential Electric Customers determine that a 

protective order is necessary with respect to any of the information requested by TECO, the 

Residential Electric Customers reserve the right to file a motion with the Commission seeking 

1 



such an order at the time it serves its written responses to TECO. 

GENERAL OBJECTIONS 

The Residential Electric Customers make the following general objections to TECO’s 

interrogatories and requests for production: 

1. The Residential Electric Custoiiiers object to the interrogatories and requests for 

production to the extent they are overly broad, unduly burdensome, expensive, oppressive, and/or 

excessively time consuming as written. 

2. The Residential Electric Customers object to and each and every request insofar 

as it is not reasonably calculated to iead to the discovery of admissible evidence and is not 

relevant to the subject matter of this action. The Residential Electric Customers will attempt to 

note in their responses each instance where this objection applies. 

3. The Residential Electric Customers object to the interrogatories and requests for 

production insofar as they are vague, ambiguous, overly broad, imprecise, or utilize terms that 

are subject to multiple interpretations but are not properly defined or explained for purposes of 

these interrogatories and requests for production. Any answers the Residential Electric 

Customers provide in response to tlie interrogatories and requests for production will be provided 

subject to, and without waiver, of the foregoing objection. 

4. The Residential Electric Custainers object to the interrogatories and requests for 

production to the extent that they puipi? to impose discovery obligations on the Residential 

Electric Customers that exceed the scope of discovery allowed by the applicable Florida Rules of 

Civil Procedure. By way of example and not of limitation, the Residential Electric Customers 

object to any iiiterrogatory or request for production that calls for tlie creation of information as 



opposed to the reporting of presently existing information. 

5.  The Residential Electric Customers object to each and every interrogatory and 

request for production to the extent that such interrogatory or request for production calls for 

informatioil that is exempt from discovery by virtue of the attorney-client privilege, work product 

privilege, or other applicabIe privilege. 

6. The Residential Electric Customers object to each and every interrogatory and 

request for production to the extent that the information requested constitutes “trade secrets” 

pursuant to Section 90.506, Florida Statutes. To the extent that TECO requests proprietary 

coiifideiitial business information, the Residential Electric Custoniers will make such iiifoimation 

available in accordance with a protective agreeinelit, subject to other general or specific 

objections coiitained herein. 

- - _  

7. The Residential Electric Customers object to all interrogatories and requests for 

production that would require the Residential Electric Customers to provide inforination that is 

already in TECO’s possession or is in the public record before the Coinmission. To duplicate 

information that TECO already has or is readily available to TECO would be unduly burdensome 

and oppressive. 

8. The Residential Electric Customers object to any interrogatory or request for 

production that seeks to obtain “all” or particular documents, itenis, or information to the extent 

that such interrogatory or request is overly broad and unduly burdensome. AIhy answers the 

Residential Electric Custoiiiers provide in response to this discovery’ will be provided subject to, 

and without waiver of, the foregoing objection. 

9. The Residential Electric Customers object to the definition of the “Residential 
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Custoixers” set out in the interrogatories and requests for production as overly broad, unduly 

burdeiisome;expeiisive, oppressive, and/or excessively time consuming. 

10. The Residential Electric Custoiiiers object to the definitions of “Documents” set 

out iii the requests for production as overly broad, unduly burdensome, expensive, oppressive, 

aiid/o r excessive 1 y time con sum iiig . 

1 I .  For each specific objection made below, the Residential Electric Customers 

incorporate by reference all of the foregoing general objections into each of its specific 

objections as though pleaded therein. 

SPECIFIC OBJECTIQNS TO TECO’S INTERROGATORTES 

The Residential Electric Customers object to TECO’s Interrogatory No. 1 as it is 12. 

not reasonably calculated to lead to the discovery of adinissible evidence and is not relevant to 

the subject matter of this action. The Residential Electric Custoiners further object to 

Interrogatory No. 1 as overly broad, unduly burdensoiiie, expensive, oppressive, and/or 

excessively time consuming. 

13. The Residential Electric Custoiiiers object to Interrogatory No. 2 as it is not 

reasonably calculated to lead to the discovery of admissible evidence and is not relevant to the 

subject matter of this action. The Residential Electric Customers further object to Interrogatory 

No. 2 as overly broad, unduly burdensome, expensive, oppressive, and/or excessively time 

consuming. 

14. The Residential Electric Customers object to Intenoiatory No. 3 to the extent that 

it requests materials andlor information protected by the attorney-client privilege, the work 

product doctrine, or any other applicable privilege. The Residential Electric Customers further 
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ob-j ect to Interrogatory No. 3 as overly broad, unduI y burdensome, expensive, oppressive, and/or 

excessively time consuming. 

15. The Residential Electric Customers object to Interrogatory No. 4 to the extent that 

it requests materials and/or inforniation protected by the attorizey-client privilege, the work 

product doctrine, or any other applicable privilege. The Residential Electric Customers further 

object to Interrogatory No. 4 as overly broad, unduly burdensome, expensive, oppressive, and/or 

excessively time consuming. 

16. The Residential Electric Customers object to Interrogatory No. 8 as it is not 

reasonably calculated to lead to the discovery of adiizissible evideiice and is not relevant to the 

subject matter of this action. 

SPECIFIC OBJECTIONS TO TECO'S REQUESTS FOR PRODUCTION 

17. The Residential Electric Customers object to Request for Production of 

Documents No. 1 as it is overly broad, unduly burdensome, expensive, oppressive, and/or 

excessively time consuming. 

18. The Residential Electric Customers object to Request for Production of 

Documents No. 2 as it is overly broad, uiiduly burdensome, expensive, oppressive, and/or 

excessively time consuming. 

19. The Residential Electric Customers object to Request for Production of 

Docunzents No. 3 to the extent that it is not reasonably calculated to lead to the discovery of 

admissible evidence and is not relevant to the subject matter o€ this &ion. The Residential 

Electric Customers further object to this request because it requests materials and/or information 

protected by the attomey/clieiit privilege, the work product doctrine, or any other applicable 



privilege. 

20. The Residential Electric Customers object to Request for Production of 

Documents No. 4 to the extent that it requests materials and/or information protected b y  the 

attorney/client privilege, the work product doctrine, or aiiy other applicable privilege. 

2 1. The Residential Electric Custoniers object to Request for Production of 

Documents No. 5 to the extent that the request seeks discovery of materials and/or informatioii 

protected by the attorney-client privilege, the work product doctrine, or aiiy other applicable 

privilege. The Residential Electric Custoniers further object to this request for production as 

overly broad, unduly burdensome, expensive, oppressive, and/or excessively time consuming. 

22. The Residential Electric Customers object to Request for Productioii of 

Documents No. 6 to the extent that the request seeks discovery of materials and/or information 

protected by the attorney-client privilege, the work product doctrine, or any other applicable 

privilege. The Residential Electric Customers flirther object to this request for production as 

overly broad, unduly burdensome, expensive, oppressive, and/or excessively time consuming. 

23. The Residential Electric Custoniers object to Request for Production of 

Documents No. 7 to the extent that the request seeks discovery of materials and/or iiiformatioxi 

protected by the attorney-client privilege, the work product doctrine, or any other applicable 

privilege. The Residential Electric Customers further object to this request for production as 

overly broad, unduly burdensome, expensive, oppressive, and/or excessively time consuming. 

24. The Residential Electric Customers ob-ject to Req& for Production of 

Documents No. 1 5 as overly broad, unduly burdensome, expensive, oppressive, and/or 

excessively time consuming. Notwithstanding these objections, and without waiving them, the 



Residential Electric Customers will attempt to respond to this request. 

25, The Residential Electric Customers object to Request for Production of 

Documents No. 16 as overly broad, unduly burdensome, expensive, oppressive, and/or 

excessively time consuming. Notwithstanding these objections, and without waiving them, the 

Residential Electric Customers will attempt to respond to this request. 

26. The Residential Electric Custoiners object to Request for Production of 

Documents No. 1 7 as overly broad, unduly burdensome, expensive, oppressive, and/or 

excessively time consuming. Notwitlistanding these objections, and without waiving them, the 

Residential Electric Custoiiiers wiI1 attempt to respond to this request. 

RespectfLdiy submitted, 

- /s/ Michael €3. Twomey 
Michael B. Twoiney 
Attorney for Petitioner Residential 
Customers of Tampa Electric Company 
Post Office Box 5256 
I'dlaliassee, Florida 323 14-5256 
Telephone: 850-42 1-9530 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of this petition has been 

served by US. Mail or ernail this 16th day of February, 2004 on the following: 

Wm. Cochran Keating, Esq. Robert Vandiver, Esq. 
Senior Attorney Associate Public Counsel 
Division of Legal Services Office o f  Public Counsel 
Florida Public Service Commission 1 1 1 West Madison Street, h n . 8  12 
2540 Shuniard Oak Boulevard Tallahassee, Florida 323994 400 
Tallahassee, Florida 3 23 99-0850 

Joseph A. McGlothIin, Esq. 
Vicki Gordon Kaufinan 
Mc Whirter, Reeves 
11 7 South Gadsden Street 
Tallahassee, Florida 3 23 0 1 

Robert Sclieffel Wright, Esq. 
Landers and Parsons 
Post Office Box 271 
Tallahassee, Florida 32302 

/s/ Michael B. Twoiney 
Attorney 

Lee L. Willis, Esq. 
James D. Beasley, Esq, 
AusIey gL McMullen 
Post Office Box 3 9 1 
Tallahassee, Florida 3 23 02 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of Tampa Electric Company’s 

TECO Transport and associated benchmark 

) Docket No. 031033-E1 
waterborne transportation contract with ) 

) Filed February 23,2004 

RESIDENTIAL ELECTNC CUSTOMERS’ IXESPONSES TO 
TAMPA ELECRTIC COMPANY’S FIRST SET OF INTERROGATORIES (1-8) 

AND FIRST REQUEST FOR PRODUCTION OF DOCUMENTS (1-17) 

Pursuant to the Order Establishing Procedure, Order No. PSC-O3-1398-PCU-EI, 

issued December 1 1,2003 (Procedural Order), Rule 28- 1 06.206, Florida Administrative 

Code, and Rules 1.280, 1.340 and 1.350 of the Florida Rules of Civil Procedure, 
. -- 

Catherine L. Claypool, Helen Fisher, William Page, Edward A. Wilson, Sue E. Strolm, 

Maiy Jane Williamson, Betty J. Wise, Carlos Lissabet, and Lesly A. Diaz (the 

“Residential Electric customers”), by and though their undersigned attorney, respond to 

Tampa Electric Company’s (TECO) First Set of Intell-ogatories (Nos. I-S) and First 

Request for Production of Documents (Nos. 1 - 17). The Residential Electric Customers 

incorporate herein their Preliminaiy Obj ectioiis filed on February I 6, 2004. 

INTERROGATORTES 

1. Have the Residential Custoiners contacted any providers of bulk 

commodity transportation services regarding the transportation of coal by TECO 

Transport, the transportation of coal for Tampa Electric or the R I P  and, if so, identi@ 

each suck provider including the following with respect to each: 

a. Name. of provider 

b. Business ad dres s 

c. The date the Residential Customers contacted the provider 



. -- 

d. 

e. 

The person contacted by the Residential Customers 

Detailed suinniary of matters discussed between the Residential 

Customers and the provider 

ANSWER: 

The Residential Electric Customers object to TECO’s Interrogatory No. 1 as it is 

not reasonably calculated to lead to the discovery of admissible evidence and is not 

relevant to the subject matter of this action. The Residential Electric Customers further 

object to Interrogatory No. 1 as overly broad, unduly burdensome, expensive, oppressive, 

and/or excessively time consuming. Notwithstanding their objections, and without 

waiving them, the Residential Electric Customers state that their expei-t witnesses have, 

as of the date of this response, contacted 3 such providers, one of which was under an 

agreement to maintain the coiifideiitiality of such provider’s contact information because 

the provider stated a fear of business retaliation from TECO. The other two contacts 

were: 

a. 

b. 

C. 

d. 

e. 

a. 

b. 

C. 

d. 

e. 

Kinder Morgan 

Tampa, Florida 

2- 18-2004 

Marvin W i 11 i am s , Vice Pres i de lit 

Availability and pricing of bulk materials transfer. 

Alabama State Port Authority 
4 

Mobile, Alabama 

2-13-2004 

Smitty Tliorne, General Manager Bulk Cargo 

Availability and pricing of bulk materials transfer. 
2 
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2. Have the Residential Customers contacted any municipal, cooperative or 

investor-owned electric utility that sells electricity within the state of Florida regarding 

the transportation of coal by rail or water or the RFP and, if so, identify each such 

provider including the following with respect to each: 

a. 

b. Business address 

Name of municipal, cooperative or investor-owned electric utility 

c, The date the Residential Customers contacted the municipal, 

cooperative or investor-owned electric utility 

d. 

e. 

The person contacted by the Residential Custoiners 

Detailed description of matters discussed between the Residential 

Customers and the inuiiicipal cooperative or investor-owned 

electric utility 

ANSWER: 

The Residential Electric Customers object to Interrogatory No. 2 as it is not 

reasonably calculated to lead to the discovery of admissible evidence and is not relevant 

to the subject matter of this action. The Residential Electric Customers further object to 

Interrogatory No. 2 as overly broad, unduly burdensoiiie, expensive, oppressive, and/or 

excessively time consuming. Notwithstanding their objections, and without waiving 

them, the Residential Electric Customers state that their expert witnesses have, as of the 

date of this response, contacted no such municipal, cooperative br investor-owned electric 

utility that sells electricity within the state of Florida. 

3. Have the Residential Customers provided any document or report in any 

way relating to the issues iiz this docket or the RFP to any person, whether 01’ not a party 

to this proceeding and, if so, identify (a) each such person, (b) the individual to whoin the 
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document or report was provided, and (c) the document or report the Residential 

Customers provided? 

ANSWER: 

The Residential Electric Customers object to Interrogatory No. 3 to the extent that 

it requests materials and/or information protected by tlie attorney-client privilege, the 

work product doctrine, or any other applicable privilege. The Residential Electric 

Custoiners fuidier object to Interrogatory No. 3 as overly broad, unduly burdensome, 

expensive, oppressive, and/or excessively time consuming. Notwithstanding their 

objections, aiid without waiving them, the Residential Electric Customers state they have 

not, as of the date of this response, provided any such documents. 

4. Have the Residential Custoiners received any docuiiient or report in any 

way relating to the issues in this docket from any person not acting for or on behalf of 

Tampa Electric, whether or not that person is a party to this proceeding and, if so, identify 

each such person and tlie document or report the Residential Customers received? 

ANSWER: 

The Residential Electric Custoiners object to Interrogatory No. 4 to the extent that 

it requests inaterials and/or information protected by the attorney-client privilege, the 

work product doctrine, or any other applicable privilege. The Residential Electric 

Customers fLii-ther object to Interrogatory No. 4 as overly broad, unduly burdensome, 

expensive, oppressive, and/or excessively time consuming. Notwithstanding their 

objections, aiid without waiving them, the Residential Electric Custoniers state they have 

received in excess of some 4,200 pages of “public records” response documents in the 

possession of Commission personnel - primarily Staff, which they are under the belief 

that both TECO and Conmission Staff obtained identical copies of, 
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5 .  Have the Residential Customers retained any consultant or expert witness 

to consider or address any issue pending in this proceeding and, if so, provide the 

following with respect to each such expert witness or consultant: 

a. Identify the name and address of the firm 

b. The date when the firm was retained by the Residential Customers 

c. The scope of the firm’s work 

d. The principai in charge of the work 

e. The Residential Customers person to whoin the principal reports 

f. A description of the expertise of the person as it relates to issues in 

this proceeding, including a description of the educational 

background and business experience of the person 

g. A description of each proceeding or case in which the person has 

participated or testified. 

ANSWER: 

The Residential Electric Customers have retained Dr. Anatoly Hochstein and Dr. 

Asaf Ashas. 

a. Dr. Anatoly Hoclistein 
National Poi-ts and Waterways Institute 
University of New Orleans 
1601 N. Kent Street, Suite 912 
Rosslyn, Va. 22209 

t 

b. Januaiy 27,2004. 

c. Dr. Hochstein will analyze the matters at issue in this case regarding water 
traiisportattion issues. 

d. Dr. Hochstein will be the priiicipal in charge of the work. 

e. Dr. Hoclistein reports to Mike Tworney for the Residential Electric 
Customers. 



f. Dr. Anatoly Hochstein is Professor and Director of the National Ports and 
Waterways Institute, the University of New Orleans. Concurrently, he is Vice 
President for Louis Berger Group, Inc., where he is responsible for the firm's 
iiiaritiine practice. Dr. Hochstein has a career of over 25 years in the field of water 
transportation as well as being a leading expert in portdwaterways planning. His 
expertise encoinpasses diversified disciplines ranging from analysis of 
trade/sh ipping patterns to intermodal operations, innovative technology aiid 
financing of poi$ facility expansion. Dr. Hoclistein has been deeply involved in 
evaluation of the feasibility of inJand and coastal shipping, inclusive of technical, 
financial aspects and iiistitutioiial aspects of the problem. He has been responsible 
for a variety of critically important water transportation projects worldwide and 
has hiowledge of the international maritime transportation industry, operating in 
differ en t geographic and econ om i c situations . 

g. Please see Dr. Hochstein's attached CV for a listing of the various projects he has 
participated in. 

a. Dr. Asaf Asliar 
National Poi-ts and Waterways Institute 
University of New Orleans 
1601 N. Kent Street, Suite 912 
Rosslyii, Va. 22209 

b. January 27,2004. 

c. Dr. Ashar will also analyze the matters at issue in this case regarding water 
transportation issues. 

d. Dr. Hoclistein will be the principal in charge of the work. 

e. Dr. Asliar reports to Dr. Hochstein, who, in turn, reports to Mike Twomey 
for the Residential Electric Customers. 

f. Dr. Ashar is an Associate Professor Research at the National Poi-ts and Waterways 
Institute, University of New Orleans. He has extensive experience with multi-modal 
transportation systems for container, breakbulk aiid bulk cargos, with an emphasis on 
the linkage between ships, barges, trains and trucks. His research aiid consulting 
activities have focused 011 strategies and service pattenis of global carriers, t h e  impact 
of these on the strategic and development plans of ports, and the development of port 
strategies to respond to carrier practices. Dr. Asliar has also been involved in the 
examination of intermodal operations, with a focus 051 the ship-to-rail transfer of 
cargoes and improving perfonname at intennodal exchanges. He has also worked on 
a host of projects worldwide, iiicluding statewide intermodal plans, port master plans, 
iiiterinodal yards for double-stack trains, inland distribution centers (dry ports), 
combined river/oceaii vessel systems (coasters), and rail-to-barge transfer facilities. 
Dr. Ashar developed computerized models for assessing terminal capacity, efficiency 
of operation systems, equipment selection, and cargo allocation (using linear 
programming). He has been iiivolved in the design of central drayage systems, 
development of productivity enhancement systems for container ports, assessmeiit of 
refrigerated oceaii and land transportation, review of cargo handling techii ologies, 
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and examination of open-hatch vessels for handling military cargo. 

Do the Residential Customers intend to call Tim Lynch, Ph.D., Director of 6. 

the Center for Economic Forecasting and Analysis, to testify as an expert in this 

proceeding? Identify all documents the Residential Customers has provided to and 

received fi.om Dr. Lynch in connection with his participation in this proceeding. 

ANSWER: 

The Residential Electric Customers do not intend to call Tim Lynch, PH.D., Director of 
the Center for Econoinic Fosecasting and Analysis, to testify as an expel? in this 
proceeding. The Residential Electric Customers have not provided any documents to Tiin 
Lynch, PhD, they may, however, be in possession of Dr. Lynch’s “report” if such 
document was included in the over 4,200 page public record respoiise copied froni the 
inaterials provided by Conmission Staff. The Residential Electric Customers’ counsel 
has not completed his examination of the public records materials obtained and, thus, is 
unable to say, as of the date of this response, whether his clients are in possession of any 
documents prepared by Dr. Lynch. 

7. Have the Residential Customers seen a 2003 form letter signed by Walter 

Dartland as Executive Director of the Consunier Federation of the Southeast to one or 

more providers of waterborne transportation services soliciting financial assistance to 

help pay for litigation before the Florida Public Service Coininission concerning the 

waterborne coal transportation cost recovery requests of Tampa Electric and Progress 

Energy? 

ANSWER: 

No. 

8. Have the Residential Customers’ efforts in this pfoceeding been fwided in 

whole or in part by any person or entity not identified as one of the individual Residential 

Customers and, if so, identify the source or sources of such outside funding? 

ANSWER: 

The Residential Electric Customers object to Interrogatory No. 8 as it is not 



reasonably calculated to lead to the discovery of admissible evidence and is not relevant 

to the subject matter of this action. Notwithstanding their obj ectioas, and without 

waiving them, the Residential Electric Customers state they have received funding 

assistance from the Consumer Federation of the Southeast. 

SPECIFIC OBJECTIONS TO TECO’S REQUESTS FOR PRODUCTION 

Provide all documents relied upon in the preparation of the Residential 

Customers responses to Tampa Electric’s First Set of Interrogatories to the Residential 

Customers in this proceeding. 

ANSWER: 

The Residential Electric Customers object to Request for Production of Documents No. 1 

as it is overly broad, unduly burdensome, expensive, oppressive, and/or excessively time 

consuming. Notwithstanding their objections, and without waiving them, the Residential 

Electric Customers state there were no such documents absent the CV of Drs. Hoclistein 

and Ashar. 

1. 

2. Provide all documents identified in the Residential Customers response to 

Tampa Electric’s First Set of Interrogatories to the Residential Customers in this 

proceeding. 

ANSWER: 

The Residential Electric Customers object to Request for Production of Documents No. 2 

as it is overly broad, unduly burdensome, expensive, oppress&, and/or excessively tinie 

consuming. Notwitlistanding their objections, and without waiving them, the Residential 

Electric Customers state there were no such documents absent the CV of Drs. Hochstein 

and Ashar, which are being provided. 

3. Produce a copy of the engagement lettedagreementkontract with each 
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consultant retained by the Residential Customers for work performed or to be performed 

in connection with this docket or Docket No. 030001-EL 

ANSWER: 

The Residential Electric Customers object to Request for Production of Documents No. 3 

to the extent that it is not reasonably calculated to lead to the discovery of admissible 

evidence and is not relevant to the subject matter of this action. The Residential Electric 

Customers further object to this request because it requests materials and/or information 

protected by the attomey/client privilege, the work product doctrine, or any other 

applicable privilege. 

4. Produce all reports, analyses and evaluations prepared for the Residential 

Custoiners by each coiisukaiit retained by the Residential Customers to address any issue 

in this docket. 

ANSWER: 

The Residential Electric Customers object to Request for Production of Documents No. 4 

to the extent that it requests materials and/or iiiformatioii protected by the attoniey/client 

privilege, the work product doctrine, or any other applicable privilege. Notwithstanding 

their ob-jections, and without waiving them, the Residential Electric Custoniers state there 

are, as of the date of this response, no such reports. 

5.  Produce all source documents, data and inputs to any report or evaluations 

prepared by each consultant for the Residential Customers regarhing any issue in this 

docket. 

ANSWER: 

The Residential Electric Customers object to Request for Production of Documents No. 5 

to the extent that the request seeks discovery of materials and/or information protected by 
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the attorney-client privilege, the work product doctrine, or any other applicable privilege. 

The Residential Electric Customers further object to this request for production as overly 

broad, unduly bu-densome, expensive, oppressive, and/or excessively time coiisuming. 

Notwitlistanding their objections, and without waiving thein, the Residential Electric 

Customers state there are 110 documents responsive to this request at tlie time of the 

response. 

6 .  Provide all documents received by the Residential Customers froin any  

person unrelated to Tampa Electric addressing any issue in this docket or the subject 

matter of the transportation of bulk commodities by any mode of transportation. 

ANSWER: 

The Residential Electric Customers object to Request for Production of Documents No. G 

to the extent that the request seeks discovery of materials and/or information protected by 

tlie attorney-client privilege, the work product doctrine, or any other applicable privilege. 

The Residential Electric Customers further object to this request for production as overly 

broad, unduly burdensome, expensive, oppressive, and/or excessively time consuming. 

Notwithstanding their objections, and without waiving them, the Residential Electric 

Customers state that the vast majority of docuinents possibly responsive to this request 

are the over 4,200 pages obtained by the Residential Electric Customers through their 

public records demand 011 the Coniniission. Upon information and belief, the Residential 

Electric Customers are inforiiied that TECO and Coninzission Skiff lzave obtained 

identical copies of the public records obtained by the Residential Electric Customers. All 

other documents that the Residential Electric Customers have received are protected by 

the attorney/client privilege and/or work product doctrine. 

7. Provide all documents furnished by tlie Residential Customers to any 
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person relating to any issue in this docket or the subject matter of tlie transportation of 

bulk commodities by any mode of tiansportation. 

ANSWER: 

The Residential Electric Customers object to Request for Production of Documents No. 7 

to the extent that the request seeks discovery of materials and/or information protected by 

the attorney-client privilege, the work product doctrine, or any other applicable pi-ivilege. 

The Residential Electric Customers further object to this request for production as overly 

broad, unduly burdensome, expensive, oppressive, and/or excessively time consuming. 

8 .  Provide copies of all press releases by the Residential Customers 

conceriiing the subject matter of any issue in this docket. 

ANSWER: 

The Residential Electric Customers object to Request for Production of Documents No. 

1 5 as overly broad, unduly burdensome, expensive, oppressive, and/or excessively time 

consuming. Notwithstanding these objections, and without waiving them, the Residential 

Electric Custoiiiers" undersigned counsel participated in a press event in TECO PIaza on 

October 10, 2003 preceded by a News Advisory, a copy of which is attached. The 

Residential Electric Customers' undersigned counsel also participated at a subsequent 

news conference in Tallahassee at the Press Center at which some materials were 

distributed by the Coiisumer Federation of the Southeast, which the undersigned does not 

have possession of, and has not been able to obtain at tlie time of this response. That 

said, the undersigned will endeavor to obtain whatever materials were distributed at the 

referenced news conference and provide them to TECO. 

* 

9. Copies of all testimony Dr. Anthony Hochstein or Dr. Asaf Asliar has 

subinitted in each administrative or judicial proceeding, separately identifying each 
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proceeding in which he was permitted to testify as an expert witness, on one or more of 

the following subjects: 

(a) The appropriate iiieaiis of conducting a request €or proposals (RFP) 

process. 

(b) The appropriate pricing of waterborne dry bulk transportation 

services. 

The appropriate pricing of waterborne coal transportation. (c) 

(d) The appropriate pricing of rail dry bulk transportation services. 

(e) The appropriate pricing of rail transportation of coal. 

( f )  

(g) Utility/affiliate transactions 

The appropriate pricing of dry bulk transportation services 

ANSWER: 

Within the strict language of this request, neither Dr. Hochstein nor Dr. Ashar have 

testified as expert witnesses on the above subjects in administrative or judicial 

proceedings. 

10. With respect to each testimony identified in your answer to Request No. 9, 

please provide the name of the court or administrative body, the style of the case and case 

number, and the date on which your testimony was admitted into the official record, 

together with copies of the official transcript page or pages that reflect the fact that Dr. 

Anthony Hocl-isteim or Dr. Asaf Asliar was authorized to testify i s  an expert in that 

proceeding. 

ANSWER: 

None. 

1 1. Copies of all testimony and exhibits Dr. Anthony Hochstein or Dr. Asaf 
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Ashar submitted in each administrative or judicial proceeding involving a regulated utility 

(electric, gas, water, wastewater or telecommunications) company in which he/she 

appeared as a witness. 

ANSWER: 

None. 

12. Copies of each administrative order or judicial decision iii Dr. Anthony 

Hoclistein’s or Dr. Asaf Ashar’s possession where his position or opinion as a witness 

was expressly discussed. 

ANSWER: 

None. 

13. Copies of each book and any arTicle in any publication (pro€essional, trade, 

scientific or scholarly journal) authored or co-authored by Dr. Anthony Hochstein o r  Dr. 

Asaf Ashar that addresses one or inore of the subjects listed in Request No. 9. 

ANSWER: 

The Residential Electric Customers believe Louisiana Statewide Intennodal 
Transportation Plan: The Maritime Sector, National Poi-ts and Waterways Institute, 
Uiiiversity of New Orleans June, 2001 is responsive to this request. The document is 
being provided with the electronically frmsniitted copy of this response as a Word 
document file, but not as a paper copy due to its length. 

14. A list of the titles of all boolcs and all articles in any publication 
(professional, trade, scientific or scliolarly journal) authored or co-authored by Dr. 
Anthony Hoclistein or Dr. Asaf Ashar. 

ANSWER: 

The Residential Electric Custoiners object to Request for Production of Documents No. 14 as 

overly broad, unduly burdensome, expensive, oppressive, and/or excessively time consuming. 

Notwithstanding these objections, and without waiving thein, the Residential Electric Customers 
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will attempt to respond to this request. The list of the titles of all books and articles, a s  best as 

can be constructed are contained in the CV of both Drs. Hochstein aiid Ashar, which are 

attached. 

15. A copy of all papers, reports, analyses or other writings prepared by or o n  behalf 

of, or at the direction of, Dr. Hochstein and/or Dr. Ashar in connection with or associated with 

each of the "Major Projects" set forth in Dr. Hochstein's aiid Dr. Ashar's Resumes furnished by 

Mr. Twomey in January 2004. 

ANSWER: 

The Residential Electric Customers object to Request for Production of Documents N o .  15 to the 

extent that it is not reasonably calculated to lead to the discovery of admissible evidence and is 

not relevant to the subject matter of this action. The Residential Electric Custonzers also object to 

Request for Production of Documents No. 15 as ovedy broad, unduly burdensoiiie, expensive, 

oppressive, and/or excessively time coiisuming. The list of the titles of all books and articles, as 

best as can be constructed are contained in the CV of both Drs. Hochstein aiid Ashar, which are 

attached. To the extent documents related to the major projects are iiicluded in the Jist of titles, 

TECO should specifically request individual docunients more clearly related to tlze subject matter 

of it proving the reasonableness of the transpoi-tation rates paid to its affiliated transportation 

conig any. 

- 

16. A copy of each article, paper or writing contained in any publication (professional, 

trade and scholarly journal) written by, or co-authored by, Dr. Hochstein and/or Dr. Asbar 

addressing the deterinination of the cost aiid pricing associated with each of the subjects listed in 

Request No. 1. 



ANSWER: 

To the extent the Residential Electric Customers understand the nature of this request, there are 

no such specific articles, papers OF writings. 

17. All reports, papers, analyses or other documents in which Dr. Anthony Hoclistein 

or Dr. Asaf Ashar has assisted an electric utility or any other entity in: 

estimating coal transportation costs; 

examining the performances and marine operations of companies that 

deliver coal to utilities; 

requesting and evaluating bid responses; 

evaluating the costs of specific inland barge routes or specific ocean 

r 01.1 te s ; 

evaluating the costs of specific oceangoing vessels; and 

designing services to compete with railroad transportation services. 

To the extent the Residential Electric Customers understand the specific nature of these requests, 

the answer would be none. ,". 

Attorney for Petitioner Res id&ial 
Customers of Tampa ElecGic Company 
Post Office Box 5256 
Tallahassee, Florida 323 14-5256 
Telephone: 850-421 -9530 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of this petition has been 

served by U S .  Mail and email this 23rd day of February, 2004 on the following: 

Wm. Cochran Keatting, Esq. Robert Vandiver, Esq. 
Senior Attorney Associate Public Counsel 
Division of Legal Services Office of Public Counsel 
Florida Public Service Coniniission 1 Z 1 West Madison Street, Rm.812 
2540 Shuniard Oak Boulevard Tallahassee, Florida 32399- 1400 
Tallaliassee, Florida 3 23 99-08 5 0 

Joseph A. McGlothlin, Esq. 
Vicki Gordon Kaufnian 
McWhirter, Reeves 
11 7 South Gadsden Street 
Tallahassee, Florida 32301 

Ro bei-t Sche ffel Wri @it? Esq . 
Landers and Parsons 
Post Office Box 271 
Tallahassee, Florida 32302 

Lee L. Willis, Esq. 
James D. Beasley, Esq. 
Ausley & McMullen 
Post Office Box 391 
Tallahassee, Florida 32302 
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NEWS ~ ~ v r s o ~ ~  
FOR IMMEDIATE RELEASE 
DATE: October 8,2003 

CONTACT: Andre Carter 
(850) 222-1996 / (850) 980-2368 

TECO CUSTOMERS URGE PSC TO 
EXPEDITE REVIEW OF TECO RATES 

Transportation costs arising frum sweetheart deal may be 
driving up utility rates to highest ir.l the state 

TAMPA - TECO customers and a coiisumer group this week took legal steps to assure 
that TECO is held accountable for charging rates that are liiglier than any other investor- 
owned utility iii Florida. 

Consuiiiers are asking the Florida Public Service Commission to expedite a hearing on a 
fuel transportation deal TECO signed this week with a sister company. TECO’s 
transportation costs are passed through to its customers and directly affect what 
customers are charged each iiiontli by the utility. 

TECO officials this week aiiiiounced the company went ahead arid signed a new 
sweetheart deal with the sister company, TECO Transportation, despite objections raised 
by consumers and by state utility regulators with the Florida Public Service Coininission 
(PSC). 

The regulators and consumers initially asked TECO to make a clear effort to seek 
competitive bids for the contract to transport fuel to TECO power plants, recognizing that 
competitive bids would result in lower costs to the utility’s custoniers. 

TECO refused. 

In response, TECO customers in Tampa and a representative of the newly formed 
Consumer Federation of the Southeast are asking TECO officials Friday to make public 
the teiiiis of the contract. They also are asking the utility to make public any bids 
received by parties interested in bidding on the transportation services. 

TECO this week asked the PSC keep the information secret. As a result, Tampa area 
coiisumers of TECO power, with the support of the Consumer Federation of the 
Southeast, this week asked the PSC to let them intervene in a rate hearing for the utility 
and that the hearing be expedited because to do so is in the public’s best interest. 
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“This contract is very controversial, and it appears TECO has been passing excessive 
transportation costs on to customers as a result of what it’s paying its sister company to 
ship coal across the Gulf of Mexico,” said Walter Dartland, executive director of t h e  
Consumer Federation of the Southeast. 

TECO might be able to move the controversial power poles it put up iii Egypt Lake, 
afford to keep the employees it laid off this week, and afford to lower customers’ bills, if 
it paid less for its fuel transportation, said Dartland, a former deputy attorney general in 
Florida and Dade County coiisumer advocate. 

“This is really about looking our for the interests of consuniers. It’s that simple,” said 
attorney Mike Twomey, who is representing Tampa-area customers of TECO in the rate 
hearing. Twomey formerly worked as a senior attorney in the electric and natural gas 
departinelit of the PSC and, as a former assistant attorney general under Bob Butterworth, 
liandled regulated utility issues. 

The Tampa consumers, Twomey, and Dartland plan to hold a press conference at TECO 
headquarters in Tampa on Friday to urge TECO officials to make public the term of the 
secret transportation contract and how it affects ratepayers. 

Time and location: 
9:30 a.m. 

Friday, October 10, 2003 
702 TECO Plaza 

Tampa, Florida 33602 

### 



Groups say utility regulators allow too much secrecy 

By DAVID ROYSE 
Associated Press Writer 
591 words 
26 February 2004 
18:36 
Associated Press Newswires 
English 
(c) 2004. The Associated Press. All Rights Reserved. 

TALLAHASSEE, Fla. (AP) - Information filed by Florida's utilities with the state 
commission that regulates them is too often allowed to be kept secret, a 
government watchdog group charged Thursday. 

Common Cause said it asked Public Service Commission officials how often 
electric, phone and water companies are allowed to file documents with the 
commission under seal and was told such requests are granted more often than 
not. 

The group said that between October and January the agency granted every one 
of the 390 requests for confidentiality that were made. Common Cause executive 
director Ben Wilcox said one PSC lawyer told him he couldn't remember the last 
time a company was rejected in a request to keep part of a filing secret. 

Common Cause said it might sue to change the process -- which is allowed 
under state law -- or try to get the Legislature to change it. 

PSC spokesman Kevin Bloom said that while the requests may be frequently 
granted, by far the majority of documents filed with the commission are open to 
the public. 

Bloom said he didn't know exactly how many documents in current cases were 
open, but that it was "hundreds of thousands." 

PSC observers said more requests for confidentiality are likely as the phone and 
utility industries move away from a monopoly model to one where companies are 
increasingly allowed to compete. 

"You're going to hear more (arguments about) business secrets, no doubt about 
it," said state Public Counsel Harold McLean, who is appointed by the 
Legislature to represent consumers before the commission. McLean's office 
wasn't involved with t he  Common Cause analysis, but he said he agreed that 
more information should be in the open. 

Bloom also noted that the Legislature has provided for the Public Counsel to 



watch out for consumers -- even when some material is confidential. As a party 
to many cases, McLean is allowed to see confidential documents. 

But he can't release them -- and that, says Common Cause's Wilcox, doesn't 
allow people to see some arguments that could affect their phone or electric bills. 

"Government works better when it's transparent," Wilcox said. "When 
information's kept secret, it breeds suspicion ." 

A spokesman for Verizon, which has been granted confidentiality requests at the 
PSC, said sometimes it's necessary. 

"The only time we ever invoke confidentiality is when we are dealing with 
sensitive information that a competitor would love to see," Bob Elek said. "How 
we might do things, information on market share -- believe it or not competitors 
would use that stuff.'' 

The Common Cause survey was paid for in part by the Consumer Federation of 
the  Southeast, which has been criticized by the utility industry because of its 
funding. The federation's primary issue is a fight before the PSC with Tampa 
Electric Co. over a shipping contract, and the group is partly funded by 
companies whose bids for that contract were rejected. 

The federation's director, Walter Dartland, acknowledged he has asked those 
companies for money but didn't know whether he had yet received any. 

"lf they're a bidder, they don't want people to know they're giving us money,'' said 
Dartland, who defended the alliance with some companies in the process, saying 
his organization had "no permanent friends, no permanent enemies." 

"The bottom line is consumer organizations have failed to make a dent in a lot of 
these issues because they're improperly funded," Dartland said. 
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Michael Bullock 
CsX Ttanspmtatbn 
500 Water Street - J842 
Jacksoaville, FL 32202 November 24,2003 

Dear Michaek 

I’m writing to offer CSX Transportation the opportunity to support a new cons~mer 
advocacy goup, the Consumer Fcdemtiun of the Southeast (CFSE), in its effort to open 
long-closed matkets to fair competition In Fhida  and elsewhere. I am c c h  we share 
a cominon interest in enswing thc lowest possible energy costs tlzrougl1 competitive 
markets, especially in the area of ~ansgortation, 

By offcrhg whatever h a n d  assistancc yuu can to CFSE, you wiU help con~umers fight 
for affordable electtk udity> rates hi Florida by ciianpg current practices allowed under 
Florida’s flawed cncltgy tcsrmportntion policy. In ;xd&don, we want all transpodation 
companies to have a f& chance at provkhg services to Fkxida utd~ties. 

CFSE, though new, nlxeady is deeply cagagcd in opening these thackcts. Specifically, we 
are sqpor thg  positiuns in replatory rate hcazings before the Florida Pubk Service 
C o h s s i o n  that cdl fm scrutiny into wansportstion pass-through requests from two 
investor-owntd utilities, Tampa Electric Campany and Progress Energy. Both 
companies have long cngaged in the practice of awading sweetheart transportation deals 
to afmted companies, efkctivcly s h h g  out companies Iikc yours. 

I am contacting you, in part, because PSC records indicate your company was among a 
l ist  of potential bidders fox &e TECO waterborne transporcation conuact. As y a u  ktlow, 
TECO eschewed bids from other companies, and, as it has done for 45 years now, once 
again muarded the transportation tonttact to a sister company, TECO Transp OIA. 

Wc lisrve supported the intervention of a group of TECO cus~omcrs in that  case, 
providmg them with thc initial fmancial help r~eccss~ry to hire an arcarncy. And, we’re 
pleased m report t h e  TECO customers wexc successful in persuading the  PSC to assign 
the TECO transportation issuc to a sepatate docket heaiirtg (Docket No. 031033). 

That hearing, now set for May 26 and 27,2004, wiU provide an opportunity to fully 
develop arguments as to why it is important that TECO re-bid &is contract, as well a5 

what a poor deal the current contract is for TECO custon~cts. 



That hearing, now set for May 26 and 27,2004, will provide an opportunity to  fully develop 
arguments as to why it is important that T K O  rebid this coatract, as well as what a poor 
deal the current contract is for TECO customers. 

The requirements of TECO's waterborne Transport at  ion solicitation for bids were 
uncharacteristic of standard business practices and inaccurate for a number of practical and 
technical reawns - many of which have been raised by CFSE and by the PSC staf€. 

Examples of TECO's irregular bid requirements izlclude such red flags as 1) a desired five- 
year contract with aa individual provider, instead of shorter periods with several contractors, 
2) terminals offering 1.5 million tons a€ invenrory space, and 3) requiring terminal facilities 
to accept responsibility for cargo loss, And there's more, 

Requires consent decree options ranging up to 3 million tons annually for ocean 
shipping done, and requires that terminals pay for port demurrage. 

With legal assistance from consumer attorney Mike Twomey, CFSE also won a recent 
decision from the PSC tu hold a similar Rearing on Progress Energy's self-dealings and 
transportation costs, A. hearing date for Progress Energy's spin-of€ docket is in the works. 

An important goal for c " - w s  is that these spin-off hearings result in TECO and 
Progress Energy actively seeking open and fair bids in the future, Consumers will benefir 
from greater industry competition, To be sure, we can all expecs the utilities to mount a 
strong public and legal battle to thwarc these efforts. Thar's why we need your help! 

Your contribution will help us further our ongoing education effort, prepare for ehe coming 
PSC hearhgs, and build our organization into a strong consumer advocacy presence, While 
CFSE is a not-for-profit organization, contributions TO it are  TO^ tax deductible, Our 
corporate status does not require us t o  reveal our contributors, and we will keep your 
identity confidential to protect you €ram possible industry backlash. We recognize that 
confidentiality can be extremely importarst to  corporations in this industry, I .- 

' _  

Included wirh this lexter are representative newspaper articles on CFSE and the TECO issue. 
If you would like more information, or wish to  discuss any of rhese issues h ~ h e r ,  please kef. 
free to call me at (850) 562-2086. 

a Walter DaAland, 
I 

Executive Director 
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, the .~tiliry's*savhgs for 2003' I 
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. nun. Howevm, they also ' *  

' should have. t&hn.into ac: 
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. fn 2004, the Bast year the . 

I ca al ;bu fnimg' plant was 
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.. $slid. 

, I .  , ''We'll have to. tiring this . 
. back to the co,"issfori~in ' 

. .  

a .  
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pa Electrick fuel cost hear- I 
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er adweate$,. eight Taxripa 
Blecqic customera and CSX 

. ' Transportation haveachal- 
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ing that - it'$ a sweetheart 
. deal between subsidiaries 

. to benefit RnmciaUy strug- 
. gling TECU Energy I A ~ : ,  

their haI@irig comp,ny. 
. I Camniisqioqecs also. vet- 

' .ed Friday fr i  scrutinize Prop 
res8 Energy's. contract for 
coal deherlesyith Progress 
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* , I  , . fngs next year. 
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BEFORE THE 
F L O R I D A  P U B L I C  S E R V I C E  COMMISSION 

I n  R e :  P e t i t i o n  to de-term-irte 
n e e d  f o r  an e lec - t r i ca l  power 
p l a n t  i n  M a r t i n  County by 
F l o r i d a  Power & L i g h t  Company. 

~n r e :  P e t j t i o n  to d e t e r m i n e  
need f o r  an e l e c t r i c a l  power 
p l a n t  -in ManaTee County by 
Fhx-idze P o w e r  & L i g h t  Company. 

/ 

DOCKET NO. 0 - 2 0 2 6 2 - E I  

DOCKET NO. 0 2 0 2 6 3 - E I  

DEPOSITION O F :  ERNEST W .  EACH 

TAKEN AT THE INSTAf\dCE O F :  

D A T E  : October  1, 2002 

F l o r i d a  Power & L < g h t  C o .  

T I M E  : 

LOCATTON : 

REPORTED B Y :  

commenced a t  4:12 p . m .  
Recessed a-t 6 : 3 5  p . n l .  , 

2 4 5 0  Shumard oak B o d  w a r d  
Ta l  7 ahassee,  Ff ot- i  d a  

MARY ALLEN NEEL,  RPR 
Notary Pub1 i c ,  STate 
o f  F l o r i d a  at Large 
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BY MR. HILL: 

9 DO you know? DO you know who t h e  - largest  

c o n t r i b u t o r s  have been? 

A I f  you've g o t  t h e  r e c o r d s ,  you know better 

than 1 d o ,  because i t ' s  i n  f r o n t  o f  you. 

9 I ' m  ask ing  if you tci iow. 

a ~ o t  dollars and c e n t s  w i s e ,  no. 

Q YOU were j nvo l ved  -in an i s s u e  r e g a r d i n g  

d e r e g u l a r i o n  of  the  t e l e p h o n e  i n d u s t r y  i n  ~"Bos--. l id~& a 

f e w  y e a r s  back; i s  t h a t  c o r r e c t ?  

A That  5 c a r r e c t  I 

Q ~ n c i  yohr p r i n c i p a l  opponent i n  t h a t -  niatter 

w o u l d  have  been ~ e l l ~ o l a t h ,  E guess; i s  t h a t  carrect? 

A NOT n e c e s s a r i l y .  P t h i n k  - i ~  w a s  a l l  The 

1 oca1 conipan-i es 

Q ~ n d  you were -in -Fact r ece iva 'ng  d m a r i s n s  

f r o m  AT&T at t h a t  t ime,  were you no t?  

R That  i s  correc-c7. 

Q DO you r eca l l  how much?  

a N O ,  r d ~ n ' t .  

4 If I  old you  t h a t  -it was - in  e x c e s s  o f  

$ 2 7 , 0 0 0 ,  would you have any reason TO doubt  T h a t  <-e. 

was  i n  excess  sf= t h a t  amount? 

A I have no i d e a  w h e t h e r  i t ' s  w i t h i n  1 ,000  o r  

w i t h - i n  5 , 0 0 0  o r  w i t h i n  10,000. 

QQOOQO ACCURATE STENOTYPE REPORTERS, I N C .  
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YOU j u s t  d o n ' t  I ~ n o w  h o w  much i t  w a s ?  

You're t a l k i n g  a b o u t  seven o r  e i g h t  y e a r s  

ago. 

Q SO y o u r  recollection i s  t h a g  it w a s  back i n  

the 1994 T i m e  f rame? 

A I b e l i e v e  that's c o r r e c t .  

Q ~ l t a y  who have been the o t h e r  corpora t e  

con- t r - ibu tors  to FACT o v e r  t h e  years i n  a d d i r i s n  to 

AT&T? 

MR. TWOlviEY: I ' M  going to o b j e c t  to t h a t  as 

well, M r .  H - S I l .  The -issue o f  FACT'S f u n d i n g  9s 

slot r e 1  evant  to t h e  a s s o c i  a t i  onal s t ane f - i  ng 

i s s u e ,  n o r  i s  -it r e l e v a n t  to -the needs 

determs'i7a-t-i on i s5ue 

MR. HILL: GO ahead. Y O U  can a n s w e r .  

R c k V a n C e  i s  n o t  a grounds f o r  s h e  i n s t r u c t - i o n ,  

iqR. TWOMEY: I ' m  i n s t r u c t i n g  h i m  n o t  to 

answer - i - ~  If you w a n t  TO g e ~  an o r d e r  01- 

whatever  that's f i  iae 

MR. H I L L :  W e ' l l  come b a c k  to < T 9  b u t  t h e  

burden - is  on you to g e t  an o r d e r  p r e c l u d i n g  t h e  

d i scove ry  j F  you so des i  re. 4 

tell you That  T h i s  i s  a matter o f  p u b l i c  record ,  

and t h e r e f o r e ,  your argument t h a t  it i s  somehow 

g r o u n d s  f o r  a p r o t e c t i v e  orde r  i s  n o t  w e 3 1  

B u t  I ' m  g o i n g  to 

ACCURATE STENOTYPE REPORTERS, I N C .  0 0 0 0 4 ~  



1. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6  

17 

18 

19 

20 

21 

22 

2 3  

2 4  

2 5  

33 

founded,  Mr. Twomey. 

MR.  TWOMEY: Okay. 

MR.  H I L L :  B u t  you '  r e  n o n e r h e l e s s  

i n s ~ r u c t i  ng h i m  n o t  to answer? 

MR.  TWOMEYE R i g h t .  

BY MR. H I L L :  

Q okay. What i s  t h e  F l o r i d a  C o a l i t i o n  f o r  

Compe t i  -ti o n ?  

a That w a s  an a s s o c i a t i o n  an an i s s u e .  

Q what i s s u e ?  

A Lower gas pr-ices.  

Q Were t hey  a n o t - f o r - p r o f i t ?  

A That d o e s n ' ~  r i n g  a b e l 1  ~ 1 o r - i d a  Coalition 

f o r  Compet-8 ti o n  I 

Q $lO,OOO back i n  3998. Does t h x t  h e l p ?  

I4 I believe you'll f i n d  - -  no, t h a t  w a - w ' ~  

gas p r i c e s .  I t h i n k  you'-t-l f ' i n d  -th.ar w a s  p a r t  o f  

AT&T c o n t i  n u i  i-ig t e l  e p h o n e  -i s . w e s .  

Q When you say p a r t  o f  AT&T, a r e  you s a y i n g  

thaT t1ia-t was money f rom AT&T i n  t h e  F l o r i d a  c o a - i - i ~ i o n  

f o r  Compet i  a n ?  

A NO.  IT was money f r o m ,  the ~ l s r i d a  

Coal i ti on f o r  C o m p e t i  ti on on t h e  AT&T and %el ephane 

i s s u e s  w i t h  -the local  companies .  

Q who i s  K r u p a ,  K - r - U - p - a ,  Krupa Company? 

ACCURATE STENOTYPE REPORTERS, INC.  OQOQ42 
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A It's a c o n s u l t i n g  company. 

Q w h e w  i s  i t  l o c a t e d ?  

A V i r g i n i a .  

Q what k i n d  o f  c o n s u l t i n g  does it do? 

A ~ o u ' 1 1  have to c h e c k  w i t h  t hem f o r  t h a t .  

Q You d o n ' t  know? 

A ~ou'll have to ask them. They do general  

consul  ti ng on i s s u e s .  

Q well, what d i d  you  c o n s u l t  w i t h  Them on? 

A H e a l t h  c a r e  i s sues .  

Q And t h e y  c o n t r - i b u t e d  a l a r g e  a m o u n t  o f  

nioney TO FACT; corr-ect? 

A That  I 5 601"I"ee-r 0 

Q wha-tl sort o f  companies does ~<rerpa 

r ep resen t?  

A YOU would  h a v e  to c h e c k  w t t h  ~ u p a  017 t h a ~  

Q Do they  rep resen t  h a s p i  t a l  s? 

a YOU w o u l d  have to c h e c k  w i T h  t < r u p a  o n  - c h a t .  

Q Do t h e y  represent  doc to r s?  

A Same answer. 

Q DO t h e y  r e p r e s e n t  c o n s u m e r  groups? 

A Same answer. k 

9 YOU s i m p l y  dank know w h o  they represent?  

A 1: don't know w h o  t h e  Krupa  company's list 

o f  clients a r e ,  no. 

~~ -~ 

ACCURATE STENOTYPE REPORTERS, I N C  - 080843 
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Q 

A 

5 i d  you ever I<now? 

N o .  

9 D i d  y o u  ever ask? 

A No m 

Q YOU j u s t  took t h e  money? 

P, I worked f o r  t h e  money. 

Q YOU had t h e  !<rupa Company contrd b u - t i  ng 

a p p r o x i m a t e ? y  $100,000 to FACT over  the course  o f  

abou-t two years .  Does t h a t  r i n g  a b e l l ?  

A That  seems a l i - t ~ l e  h7gh. 

Q BUT i f  you r e p o r t e d  it, then  --. 

A The t - h e  p e r i o d  I: believe w a s  l o n g e r  t h a n  

t h a t .  

Q well accord ing  TO your  PAC c o n t r ? b u t i o n s ,  

I have it s t a r t i n g  i n  blarch o f  1999 a.nd g o i n g  f o rward  

TO 7 u I y  of- 2001, w h i c h  -is where t h i s  r e p o r t  e n d s .  SO 

do YOU ~ h i i i k  -they c o n t i n u e d  to c o n t r - l b u r e  a f t e r  3 u ? y  

2001? 

A I d o n ?  have  t h e  fo rms i n  f r o n t  o f  me, and 

I can' t .  answer that. 

Q okay. YOU - th ink 100,000 - is h igh ,  b u ~  you 

don't e x a c t l y  know? 1 

A T h a t ' s  correct. 

Q ~ n d  j u s t  so I understand, w h a t  s o r t  o f  work  

d i d  you d o  to earn t h e  $100,000 g i v e n  you by T h e  Krupa  

~ ~~ 

ACCURATE STENOTYPE REPORTERS, INC. 000044 
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Company? 

A I d i d  g r a s s r o o t s  o r g a n i z i n g  s i m i l a r  t o  what 

I ' m  d o i n g  now on t h e  electric i s s u e .  

Q And t h e y  p a i d  you  $100,000 f o r  that r? 

A Again ,  I don't know -if t h a t  t o t a l  -i s 

correct. 

Q well, whaxever t h e y  p a i d  you was for- 

grass r o o t s  organ i  zi n g ?  

A w h a t e v e r  t h e y  p a i d  me f o r  j n c l u d e d  p r o b a b l y  

5 5  to 6 5 %  expenses o v e r  -the y e a r s .  SO w h e n  y o u ' r e  

u s i n g  T h a t  t o t a l  d o l l a r  amount, let's use  i x :  - in t h e  

proper  j u 5 Y - i f i c a t i o n .  

4 w e l l ,  1 '11 be g t a d  T O =  S O  as  T unders tand 

i ~ ,  whatever  t h a t  p a i d  you went ,  i n  your e s t i m a t i o n ,  

5 5  tu G5% to o u t - o f - p o c k e t  expenses? 

. A  That's car rec- t .  

Q SO -the o t h e r  4 5  to 35% went  to compensat-ion 

TQ y o u ;  as t h a t  cor rec t ?  

A I w o u l d  have to c h e c k  my accounts to s e e .  

4 B u t  b a s e d  on - t h a t  number, ? 3 1 a ~ ' s  w h a t  w e  

can c o n c l u d e ,  i s  t h a t  i f  55% was f o r  expenses, 4.5% w a s  

to you? 4 

A YOU may c o n c l u d e  w h a t  you want. W i t h o u t  

t h e  documentarion, I can't a n s w e r .  

4 I ' m  a s k i n g  f o r  your understanding.  YOU 

ACCURATE STENOTYPE REPORTERS, I N C .  @08045 
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MR. TWOMEY: Don't answer i t .  

M R .  HILL: A- t to rney-c1  i e n t  p r i v i  1 ege? 

MR. TWOMEY: Y e s .  

BY MR.  H I L L :  

Q A r e  you p a y j n g  M r .  Twomey f o r  h i s  s e r v i c e s  

in - t h i s  mat te r?  

MR. TWOMEY: Don't answer it. 

BY MR. H I L L :  

Q Is anyone e k e  o t h e r  than FACT a d v a n c i n g  

f e e s  to M r .  Twomey i n  t h i s  m a t t e r ?  

M R .  TWOMEY: D o n ' t  answer t h a t  e i t h e r - .  

MR.  H I L L :  A31 based on a T T O r n e y - C - l j e n T  

pr-i v-i 1 ege? 

MR. TWOMEY: Y e s .  

MR. H I L L :  M i e m  Twomey, t h e  r e c o r d ,  what  

i s t h e  c o n f i  d e n t i  a1 a t to rney-c l  i e n t  

cominuni cat3 on t h a t  you r e  s e e k  ng to p r o ~ e c t ?  

MR. TWOMEY:  he case I c i t e d ,  

n o t w i  t h s t a n d - i  n g  your  s u g g e s t i  on t h a t  i t was 

d- i f feren-e:  and your  r e p r e s e n t a t i o n  to The 

Commission, as II: heard it, tha-t  it o n l y  h a d  one 

b a s i s  re lated to t h e  criminal l a w .  A s  1 r e c a l l ,  

i n  f a c t ,  it gave t h r e e  s p e c i f - i c  separa te  bases  

f o r  f i n d i n g  t h a t  w h o  pays a n  a t m r n e y  i n  a case,  

and i t  wasn't c o n f i n e d ,  f r o m  m y  read ing ,  to a 

ACCURATE STENOTYPE REPORTERS, INC. $BOO046 
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cr4 m i  rial case, was a - t t o r n e y - c l  i e n t  on that 

b a s i s  . 
M R .  H I L L :  SO y o u '  r e  b a s i n g  it on -- a ' t  w a s  

C o r r y  vs.  -- 

MR. TWOMEY: Cor ry  V .  Meggs, t h a t ' s  

c o r r e c t .  

M R .  H I L L :  Let's o f f  t h e  reco rd  f o r  a 

second 

( D i  s c u s s d o n  o f f  T h e  record .) 

BY M R .  WILL: 

9 I ' m  j u s t  g o i n g  to r u n  t z h r o u g h  them, and he 

can o b j e c t .  Who i s  paying M r .  Twomey's a t t o r n e y ' s  

fees i n  t h i s  case? 

A I h a v e  no i d e a .  

M R .  TWOMEY: Don't answer i-t.  

THE \nrITNESS: okay 

BY MR.  H E L L :  

Q IS anyone other than FACT pay ing  

~ r .  Twomey's fees i n  T h i s  case? 

M R .  WOMEY: Don't answer that. 

BY M R .  H E L L :  

9 IS a n y o n e  i n  t h e  e lec t , r ica l  power b u s i n e s s  

advancing o r  pay ing  f e e s  to M r .  Twomey i n  t h i s  case? 

M R .  TWOMEY: D o n ' t  answer t h a t  e i t h e r .  

BY MR. H I L L :  

ACCURATE STENOTYPE REPORTERS, INC. 0000*47' 
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Q Has M r .  Twomey submit-Led any b i l l s  f o r  h - k  

rep resen ta -c ion  thus  f a r  to FACT? 

MR. TWOMEY: The sanie, M r .  B a c h .  D o n ’ t  

answer i - e .  

BY MR. H I L L :  

4 Was FACT p a i d  any th ing  to MK Twomey t h u s  

f a r ?  

MR. TWOMEY: Don’Z answer i t .  

BY MR. MILL: :  

Q D j d  you pay a r e Q a - h e r  f e e  to Mr, Twomey 

f o r  t h j s  case? 

MR, TWOMEY: ”-Pt answer t h a t  e - i t h e r .  

BY MR. H I L L :  

Q 

A 

Q 

A 

9 

A 

Q 

A 

Q 

A 

4 

A 

who 3s H 7 ” I - l  & 1<17OW1tO17? D o  you 1<17QW? 

H i 7 1  & ~ m w 7 t o n ?  

Yes. 

7: t h i n k  ~ T ’ S  a f i r m  i n  W a s h - i n g t o n .  

They ’ v e  cont  r i  bu ted  To FACT; co e- ~ e c - t ?  

Yes. 

1P\Ihat d o   hey do?  

w h a t  d o  They do?  

Yes q 

I d o n ’ t  know. 

Do you know why they  c o n t r i b u t e d  to FACT? 

Yes. W e  w e r e  involved  Amendments Iv, V ,  

4 

ACCURATE STENOTYPE R E P O R T E R S ,  I N C .  $oQboQ8 
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and V I  which were  b e i n g  vo ted  on f o r  The F1or-i da 

C o n s t i t u t i o n  a number of years ago as a g r a s s r o o t s  

e f f o r t  

Q A n d  what was H i 7 7  & K n o w h o n ' s  i n t e r e s t  i n  

that p a r t i c u l a r  i ssue? 

A I believe they  were t h e  compatiy t h a t  w a s  

handling t h e  i s s u e  f o r  t h e  Save our E v e r g l a d e s  e f f o r t .  

Q who - is E B I A ?  D o  you remember t h a t  

c o n ~ i  b u t o r ?  

A I don't r-emember -the r e l e v a n c e ,  and I d o d ~  

r-ememher The d a t e  o r  w h a ~  -the contribution m a y  have 

been 

9 F e b r u a r y  1997 $1,600 

A N O ,  I d o n ?  r eca l l  w h a ~  t h a t  was  f o r .  

Q D o  you know how much money FACT has s p e n T  

to date  on t h i s  par - t l i cu la r  i s s u e  o f  Ticme need 

deter-m-i n a t - i  on? 

A Ido  

Q ~ n d  you w e r e  ve ry  d e a r  t h a t  t h e  sources 

d i d  n o t  i n c l u d e  -- t h e  sources  o f  y o u r  f u n d i n g  d i d  I ~ O T  

i nc7ude  anyone i n  t h e  e l e c t r i c  power b u s i n e s s ;  i s  t h a t  

c o r r e c t ?  4 

A Yes.  

Q HOW about a n y b o d y  i n  t h e  energy f i e l d  more 

b road ly?  

ACCURATE STENOTYPE REPORTERS,  INC. 000849 
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MR. TanlOMEY: Don't answer t h a t .  

MR. H I L L :  He has waived i t  by  a n s w e r i n g  

the o r h e r  q u e s t i o n .  

THE WITNESS: I ' m  n o t  going to answet-  

t h a t .  

MR. H I L L :  Y o u r  p o s i t i o n  i s  -- 

MR. TWOMEY: Don'T answer i t .  

MR. H ILL :  The sword  a n d  s h i e l d .  

G i v e  me j u s t  a S K Q ~ ~ ,  and 1'11 s e e  j f  w e  

can w r a p  t h - i s  up. 

( s h o r t  recess .>  
( D e p o s i t i o n  E x h i b i t  2 was marked F o r  

i denz-i f i  c a t i o n  ) 

BY MR.  HELL :  

Q I've marked a5 E x h i b i t  2 to y o u r  d e p o s i t i o n  

a p r - i n t o u t  o f  campaign c ~ n ~ r i h ~ t - i o n s  f o r  t h e  ~ 3 s r i d a  

A c t i o n  coa-8-s'tion Team, and I'm showing T h a t  to you 

now, tfave you ever  seen t h i s  o r  a s i m i l a r -  - f o r m  

doc ume UT? 

a Y e s  .( 

Q TO the b e s t  o f  y o u r  knowledge, does  t h i s  

documem accurately ref?  e c T  The re ,po r ted  &"-ions o f  

t h e  F h r j d a  A c t i o n  Coalition Team's PAC over  t h e  years 

i n  q u e s t i o n ?  

A IT appears to be. 

ACCURATE STENOTYPE REPORTERS, TNC. QgbOdp50' 
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F l o r i d a .  1 sen t  h im a c o u p l e  o f  T h e  a f f i d a v i - t s ,  w h i c h  

h e  made copies o f  on h i s  own, wh ich  many of m y  

v o l u n t e e r s  d o ,  a n d  went O U T  and  go^ T h e  s i g n a t u r e s  

t h a t  he d i d  g e t .  

A n d  can I: make a fol7ow-up w i t h  G r e e n f i e l d  

and h i  s a c t i  v i  t-i es? 

Q well, you haven ’ t  s topped t a l k i n g  a b o u ~  -itw 

A Okay. M r .  G r e e n f i e l d ,  as w t t h  some o f  -the 

o t h e r  p e o p l e  --  a n d  t h e  reason t h i s  came to m - i  n d ,  

t h e r e  a re  some 0-tI-w- p e o p l e  here w h o  s i g n e d  on a s  

inembers on rh7s  i s s u e  w h o  have a l so  -in T h e  p a s t  gone 

out and g o t t e n  p e t i t i o n s  s igned  o n  o t h e r  -issues, 

specifically ~ a n e  cooper ,  That  I can t-etneniber E r i c a .  

w a l ? e n t h a l  Margaret  Kerns, who i s  -?n F o r t  Myers, 

~ r - i c a  w a 7 1 e n t h a - l  i n  ~ a r g a t c ,  a n d  J a n e  Cooper? 3rs 

~ o c o n u t  c reek ,  and IT believe  ita br\lar-ren i n  N o r t h  

tvi-i ami B e a c h  They’ve a7 9 done p e t i t i o n  w o r k  -i n T h e  

past on o t h e r  i s s u e s ,  and -it’s t h e  w a y  we w o r k  on a 

g r a s s m o t s  e f f o r r .  I persona-My o v e r  t h e  y e a n  have  

g o t t e n  s i g n e d  p e t i t i o n s ,  thousands o f  Them QI-I v a r i o u s  

i s s u e s  f r o m  p e o p l e . .  

Q I want to ask you f-i r s t  about T h e  -- 

M r .  H i 7 1  a s k e d  you about something i n  connec t ion  -- 

e i t h e r  he asked you o r  you responded -in c o n n e c t i o n  

w i t h  -the Bellsouth v e r s u s  ATBrT i s s u e .  DO you reca l l  

ACCURATE STENOTYPE REPORTERS, I N C .  80005$. 
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That? 

a I t h i n k  that's what h e  s a i d ,  y e s .  

Q You p a r t i c i p a t e d  - in  Tha t  case? 

A Y e s ,  I d i d .  

Q ~n y o u r  v i e w ,  w a s  t h e r e  a s i d e  i n  t h a t  

d i  s p u t e  or 1 i ti g a t i o n  o r  1 e g i  sl ati O M ,  whateve r  -i t was, 

t h a t  was more bene-f-r'cial to t h e  consumer t han  the 

oT:[3er? 

Q wh ich  s i d e  were y o u  on? 

A we t o o k  s i d e  o f  a n t i - l o c a l  Te lephone  

companies .  And t h e  reason we t i e d  in w j T h  AT&T w a s  

because AB&T, Who had aE7 a g e n d a  -- 

MR W I L E  : ob j e c t r  on yI Nonresponsi  ve to the 

Q Go a h e a d .  

A They h a d  an a g e n d a  to geT j 1 7 - t ~  f o c a l  

c o m p e t i ~ i o n .  ~ n d  t h e  f a c t  ~11a- t  - they wanted to get 

ispro loca l  comperi t - ion,  w i i i c h  i s  what w e  w a n t e d  TO see 

i n  t h e  t e l e p h o n e  i n d u s ~ r y ,  c o m p e t - i t i o n ,  p u t  u s  

t o g e t h e r  on t h a t  par-rictmlar issue,.  SO thar's how we 

l-i'p-rlced up w i t h  AT&T, and  that's d e f i n i t e l y  t h e  s i d e  w e  

took ,  because we Thought i t  w a s  t h e  most beneFicia1 

W e  w e r e  par t  o-F a g r o u p  o f  grassroots organ iza t+ ions  ~ t - i  

ACCURATE STENOTYPE REPORTERS,  I N C .  OQ8052 
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2 1  
t h a t  one too, as I recall, i n c l u d i n g  FCAN a n d  AARP. 

Q YOU men-tr-ioned i n  r e sponse  to one OF 

3 M r .  q u e s t i o n s  someth i  ng to d o  w i  th t h e  g e n e r i c  

4 1 d rug  negat- ive formulary i s s u e ;  i s  t h a t  c o r r e c r ?  

5 

6 

7 

8 

9 

10 

13, 

1 2  

A Yes. 

9 what were The -- i f  you coufd  expand upon 

-it j u s t  f o r  a m i n u t e ,  was t h e r e ,  i n  y o u r   pinion, a 

s i d e  That b e t - t e r  f a v o r e d  the consumer g e n e r a l l y ,  one 

a g a i n s t  T h e  o t h e r ,  t h a t  i s ,  one s i d e  o f  t h e  -issue 

versus t h e  o t h e r ?  

A Y e s .  

Q ~ n d  wh7ct-S s i d e  w e r e  you o n ?  

_ -  

I A I was Q~- I  t h e  s i d e  f o r  e l i m i n a t i n g   he 

14 

15 

Negative Formu] a ry  Cominattee and o p e n i  n g  up The n i a r k e T  

to more gene r i c  drugs. 

.4 a n d  - i ~  was your  t e s t i m o n y  t h a t  t h e s e  was a 

bene f - i i t  assoc ia - red  w i r h  b e i n g  ora tf-tat s - i d e ,  a b e n e f i t  

to the peabl-ic, ~ r .  ~ a c h ?  

19 

2 0  

A  hat's w h a t  I w a s  go-ing ta a s k .  Y e s ,  

d e f i  n i  t e f  y , cheaper drugs  and  more avaS 1 ab? f i r y  

4 And you f i g u r e d  tha-t wou-ld b e n e f i - e  s e n i o r  
I 

22 1 c i -c - izens and o t h e r s ;  i s  t h a t  correct? 

2 3  

24  

25 

A Yes. AS a m a t t e r  o f  f a c t ,  it b e n e f - i t e d  my 

f a t h e r  to t h e  t u n e  o f  $ 3 5  a month. 

MS, 5RQWN: M i k e ,  may T interrupt For a 
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a wf-oi-ce e l e p h a n t  f o r  The c i t i z e n s  o f  F l o r i d a .  ~ r r d  

r i g h t  now ~ ' m  i n  contact w i t h  Sena to r  I < l e i n ' s  s t a f f  

a n d  w i t h  some a c t i v i s t s  down i n  T h a t  a rea ,  t h e  Pa7m 

Beach ~ o u n - t y  a r e a ,  a n d  w e  - in tend l a t e r  ttt-is y e a r  TO 

g e t  i n v o l v e d  i n  efforts to get t h a t  removed f r o m  t h e  

c o n s t i  t u t i  o n  

Q IS T h a t  i t? 

A T h a t ' s  i t .  

REDIRECT EXAMINATION 

BY MR. H I L L :  

4 o k a y .  W h a t  I ' m  go-ing to - t r y  to do i s  

remember, w i t h o u t  b e n e f i t  s f  t h e  t r a n s c r i p t ,  a t 1  The 

q ~ l e s t i ~ ~ l s  t h a t  I: asked and YOU r e f u s e d  to answer.  T 

th- ink T remember t h e  t o p i c s ,  a n d  I t h i n k  w e  s h o u l d  be 

a b l e  to get t hem o u t ,  b u t  xFtn g o i n g  to d e f e r  T O  t h e  

t r a n s c r i p t  i n  the f i n d  analysis  to make s u r e  I ge-s: 

them a l l ,  50 let's t r y  -it h e r e .  

MR, TWOMEY: W a j L  Y o u  7iste1-t to me b e f o r e  

you answer t h e  q u e s t i o n .  

THE WITNESS : O k a y  I 

BY M R .  H I L L :  

Q HOW much money have you expended t h u s  f a r  

CHI t h i s  p a r t - s ' c d a r  case? 

MR. TWOMEY: I'm i n s t r u c t i n g  you not to 

answer it. 
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MR. H I L L :  O n  what  g r o u n d s ?  

MR.  TWOMEY: The same one. The r u a  - h g  -- 

t h e  P r e h e a r i n g  officer's r u l i n g  doesn't change 

t h e  b a s j s  o f  our  ob jec- t -bn .  

MR. H I L L :  S o ,  i n  o t h e r  words, y o u E  re n o t  

followi ng the P r e h e a r i  ng o f f i c e r  s r u l i n g ?  

M R .  TWOMEY: Tha- tBs  c o r r e c t .  

MR. H I L L :  okay. L e t ' s  j u s t  90 t h r o u g h  

t h e m  them. 

BY MR. H I L L :  

Q who - i s  f u n d i n g  your  e f f o r t s  i n  T h i s ;  case? 

MR,  TWOMEY: Don't answer. Sanie 

o b j e c t i o n .   he o b j e c t i o n ,  a n d  j~ w - i I 1  ~ 1 - w  

o b j e c t i o n  f o r  mast o f  them -chat we h a v e T  i s  t h a r  

t h e  P r e h e a r i n g  M f - i c e r ' s  o r d e r ,  noT t h i s  oral 

one, s a i d  T h a t  i n  deny ing  our  motion f a r  

p m t e c r i v e  o r d e r ,  n e v e r t h e ]  ess  t h i  5 orde r  

grants  FP&L'S requesr f o r  d i s c o v e r y  f r o m  FACT as 

TO ala i n f o r m a t i o n  n o t  p r i v i l e g e d  t h a t  - i s  

r e a s o n a b l y  f - i k e l y  to l ead  to adm-iss-ib7e 

e v i  d e n c e .  W e  w i  7 1 m a i  n t a i  n t h a t  d i  scuss i  o n s  

about payment o f  m y  f e e s  a r e  p r i v i l e g e d ,  

a t t o r n e y - c l  i ent, n o t w i  t h s t a n d i  ng y o u r  cases ,  and 

r e l y  upon t h e  C o r r y  v .  Meggs case.  

The q u e s t i o n s ,  - t h e  r e m a i n d e r  t h a t  we will 
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o b j e c t  to and n o t  answer a r e  based o n  - the  Fact  

t h a t  t hey  a r e  not l i  k e f y  to lead to adm-i s s i b 7 e  

e v i d e n c e ,  becawe q u e s t i o n s  o f  f u n d i n g  a r e  n o t  

p a r t  of -the i s s u e s  and t h e  s tandard  on 

assoc i  a t i  onal  r ep resen ta t j  o n .  

MR. H I L L :  Mr. Twomey, maybe w e  c a n  s h o r t e n  

t h i s  i f  1 can get a s f i p u l a t i o n .  If I a s k  him 

The quesz-ions t h a t  1 asked h i m  b e f o r e  t h a t  h e  

r e f u s e d  o r  you  i n s t r u c t e d  h-im not to a n s w e r ,  

your  i n s t r u c t i o n  w o u l d  again be n o t  to a n s w e r ,  

no tw i ths ta r id ing  The r u l i n g  t h a t  we  go^ From t h e  

Heami ng 0 f f - i  ce r?  

MR. TWOMEY C o r r e c t  C O r s l e C t .  

MR. H I L L :  so you r e  n o t  fol7owi 

Hear: ny Wfi cer  s r-u7 i iig? 

Mf?, T\RIOMEY: A s  w e  heard < T  from 

B r o w n ;  c o r r e c t .  

KJ t h e  

M a r t h a  

M R .  HILL: o k a y .  I ' m  go ing  to p u t  on t he  

record w h a t  I heard her  say. MS.  ~ r o w n  s a i d  

t h a t  t h e  H e a r i n g  o f f i c e r  o r d e r s  t h e  wj tness  to 

answer ques r ions  as to F u n d j n g ,  sources  of- 

f u n d i n g ,  and a l so  paymen t  o f  a - t t o r n e y ' s  f e e s .  

IS t h a t  a fa i  r r e n d i t i o n  o f  w h a t  she s a i d ?  

M R .  TWQMEY: 1 t h i n k  t h a t ' s  g e n e r a l l y  

correct. 
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MR. HILL: And n o t w i  ths-taendi n g  tha-t: r u l  i ng 

t h a t  h a s  b e e n  communicated t h r o u g h  M S .  ~ r o w t - ~ ,  

y o u ’  r e  c o n t i n u i n g  to i n s t r u c t  h i m  n o t  to a n s w e r ?  

MR.  TWOMEY: Correct. 

M R .  HILL: I ’ m  n o t  g o i n g  to t r y  to 

r econs t ruc t  a l l  t h e  q u e s t i o n s .  I t h i n k  I: s e t  u p  

t h e  r eco rd ,  and y o u ’ r e  n o t  g o i n g  to a r g u e  That I 

shou ld  have s e t  i t  up a g a i n ?  

MR.  TWOMEY: No ,  not at a l l  n o t  aC a l l .  

MR. H I L L :  A I ]  r i g h t .  L e t  me j u s t  ask  a 

coup1 e o f  ques t ions  From your- cross  exam< n a t i  01-1 

and  s e e  i f  E can u n d e r s t a n d  t h i s .  

BY MR. H I L L :  

Q YOU s a i d  t h a t  w - i T h  regard TO  he A T & T / ~ o c ; ~ ~  

t d e p h o n e  i s s u e ,  y o u r  i n t e r e s t  j i b e d  w i t h  t h e  a n t e r e s t  

o f  AT&T, and that : ’s  why you l i n k e d  up; - is t h a g :  

c o r r e c t ?  

A NO. We l i n k e d  up because t h e  issue.  was 

benef- i  c i  a7 to The consumers t h e  ~ e - 8  ephone u s e r s  o f  

t h e  S t a t e  o f  F l o r i d a .  Et happened to be t h a t  AT&T had 

a n  assoc i  at-i on w h i  ch w a s  f o r  more competi ti on 

Q okay. That’s w h a t  I w a s  t r y i n g  to s a y ,  b u t  

I accep-c your c 7 a r i f i c a t a ’ o n .  

A wel l ,  m i n e  w o r k s  b e t t e r .  

Q and i n  a d d i t i o n  to t h a t ,  your do r e c o g n i z e  
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t h a t  AT&T p a i d  you some $ 2 0 , 0 0 0  to $ 3 0 , 0 0 0 ?  You c o u l d  

a d d  i t  up, b u t  j t g s  here on your  PAC staten ienc;  

c o r r e c t ?  

A z w o u l d  agree to what's o n  t h e  p u b l i c  

reco rd .  

Q S O  it just so  happened t h a t  t h e  i s s u e  was 

-in t h e  " interest o f  consumers,  but a l s o  was r e s u l t i n g  

-in l a r g e  payments froni AT&T;  correct? 

A which i s  w h a t  p u t  m e  i n  as p a r t  o f  the 

7 0 6 b y - h ~ ~  team o f  13 as opposed to 147 p a i d  l o b b y i s t s  

by t h e  1 Q C ~  re7 eptaone compani es yes  I 

9 ~ r t d  I rake  i t  t h a t  t h e  same i s  t r u e  For -the 

open-ing u p  o f  t h e  n ia rke t  to t h e  gcner-t 'cs? YOU saw 

T h a t  posi ~j on as b e n e f i  ~ - i  ng xhe pub1 i c ; c o r  r e c ~ ?  

A A b 5 0 1  Ute -% y 

Q a n d  add3 ti ona77y r -esu l  ted i n payments to 

Y O U  O f  -- I W a n t  TO Say j T r S  $IOQ,OOQ f-!-Om T h i s  PAC 

c o n t r i b u t i o n s  list, b u t  we'll take w h a t e v e r  is o n  

t h e r e  = c o r r e c t ?  

A T h e  amount, as I: seated before, 1 have a 

prob7em w i t h ,  because T h e r e  a r e  o the r  i s s u e s  t h a t  I. 

have  done w o r k  f o r  wh ich  may be  <,ncorporated i n  rhze-t. 

A l l  o f  t h e  monies rece ived  f rom Krtrpa were l i s t e d .  As 

I sa- id  be fo re ,  t h a t ' s  why w e  h a d  t h a t .  we were 

r e g i s t e r e d  as a PAC so every-trhing w o u l d  be open a n d  

ACCURATE STENOTYPE REPORTERS, I N C .  ~ ~ 0 0 ~ 8  
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aboveboard .  B U T  t h a t ' s  MOT a17 money t h a t  w a s  on one 

p a r t i c u l a r  i s s u e ,  and <t's a l s o  spread over  a p e r i o d  

o f  year-s t o o .  

Q BUT it happened t h a t  i n  -&:haT p a r t i c u l a r  

i n s t a n c e ,  i < r u p a ' s  i n te res t  i n open i  n g  up -the markers  

c o i n c i d e d  w i t h  w h a t  your v i e w  o f  t h e  p u b l i c  - i n t e re s t  

f o r  t h e  c - i t i z e n s  o f  F l o r i d a  was; c o r r e c t ?  

A Ves. 

Q That's w h a ~  you're - t e l l i n g  u s ?  

A Yes m 

Q And i n  t h  

gene ra7 1 y gone a-l ong 

IPPS because you see 

comp7 i mentar-y to The 

s case,  you t o l d  me t h a t  you have 

w i t h  t h e  pos i tdo t i s  T a k e n  by The 

them as mi r x - i d e n t  01- 

b e s t  i n t e r e s t s  o f   he p u b l i c  

your perce ived  c o n s t i - c u e n c y ;  c o r r e c t ?  

A A ~ S Q ~ U T ~ ~ ,  wi-rich i s  w h y  Those  77 peop 

when r e q u e s t e d  g o t  o n  board.  

a r-t d 

e 

9 B U T  the ques t jo r r  - i s ,  y o u r  p e r c e p t i o n  is 

t h a t  - t h e  E Q P S '  p u s i t i o n  b e s t  represents  ~ : k e  i n t e r e s t  

o f  - t h e  c i t i z e n s  i3-n~ you p u r p o r t  to represent?  

A ~ h a - V s  obvious by t h e  d i s c u s s i o n  g o i n g  on 

at t h e  ~ u b l i c  S e r v i c e  Commission r i g h t  now, 

Q SO The a n s w e r  to m y  q u e s t i o n  i s  yes?  

t4 Y e s  

9 And l i k e  t h e  o t h e r  cases i n  w h i c h  your  

ACCURATE STENOTYPE REPORTERS INC QOdbd)S?3 
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p e r c e i v e d  i n t e r e s t  7 i n k e d  up w i t h  c e r t a i n  i n d u s t r y  

members, you’ r e  b e i n g  p a i d  i n  t h i s  ca5e by t h e  L P P S ,  

a r e  you  not?  

MR.  TWOMEY:: Don’t answer That. 

M R .  HILL: J u s t  as an update,  t h e y ’ v e  

mainta ined -- they’re r e f u s i n g  to f o l l o w  t h e  

order  o f  t h e  prehear ing  o f f i c e r .  

I don’-t: have a n y t h i n g  e l s e  a-t t h i s  t i m e ,  

s u b j e c t  To what happens. 

( D e p o s i t i o n  recessed at G : 3 5  p . m . )  

4 
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Coal Transport Plark From The Tampa Tribune ' ,  
Page 1 of 2 

@ Printer friendlv version 

a Email th is  t o  a friend 

Coal Transport Plan 

Published: Sep 12,2003 

The Florida Consumer Action Network has raised questions about Tampa Electric Co.'s 
proposed contract with its transportation subsidiary, TECO Transport (Moneysense, 
Aug. 29). We want to set the record straight. 

a G " e n l a q ~  
I 

m. k.tkrs 
~I I ~ I . TECO is a good corporate citizen, in our opinion, because it has exceeded state and 

federal pollution control requirements at its power plants and has a renewable energy 
program. One of its corporate officers drives a hybrid car, and the company has been 
willing to work with environmental and consumer groups. TECO's verticatly integrated 
corporate structure has helped keep power rates down for consumers. To be fair, 
Tampa Electric could do more on employee safety and had some bad luck, to say the 
least, on speculative power deals outside the state. 

But the bottom line for consumers is to keep the air clean and electric bills low. The 
transport deal must meet Public Service Commission scrutiny, and as part of that 
process, the public counsel, which represents consumers, is looking closely at the deal. 
It may well be that t h e  proposed barge contract is the best for consumers. TECO 

. Transport was set up for this purpose. 

The campaign to sink the barge deal is questionable. It is being run by a Tallahassee 
public relations firm. Why? We won't know for sure until someone with a competing 
interest emerges. In the meantime, TECO deserves the benefit of the doubt, and the 
PSC process should run its course. 

~~d a lemr to 
tlm Editor 

Past* m m  . Martbeast Tampa . M.W. ttlllsbomugh 
It is in the best interest of consumers to have a financially healthy utility that is an asset . South "pa 

I____p- to the community. Let's make sure it stays that way.< . Qtltrd TWnpa 

BlLL NEWTONTampa " Bendon 

--- - 

1 - 1 1 1 - 1 - 1  111111 

. PlamCGity 
Pinelks Caunty The writer is executive director of the Florida Consumer Action Network. 

Subscribe to the Tribune and ?et two weeks free 
P!.acltt_ &lassifT!! .A& Q!?m.e 
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I with transport unit under scrutiny 

Consumer advocates urge the state to stop a coal- 
shipping deal they say will overcharge Tampa Bay 
customers. 
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,* By LOUIS HAU, Times Staff Writer 

published August 29,2003 
0 St. Petersburg Times 

Tampa Electric Co.'s longtime use of its sibling TECO Transport for its 

million a year in unnecessary costs, consumer representatives charged 
coal-shipping needs is costing its residential customers at least $50-  

Thursday . 4 * 
I< . 

.---- 
The claims come as Tampa Electric reviews bids - one of them from 
TECO Transport - for a new five-year coal-shipping contract to begin 
Jan. 1. Consumer groups Thursday echoed earlier concerns expressed by 
the state Office of Public Counsel that the bid requirements appeared 
worded to favor TECO Transport. 

"We urge the governor, the attorney general, the Public Service 
Commission and TECQ's own board of directors to halt this bad deal 
before Tampa Bay utility customers are saddled with these unnecessary 
costs for another five years," said Walter Dartland, formerly Dade 
County's official consumer advocate and a former deputy attorney 
general. 

Other groups involved in the effort include Florida Public Interest 
Research Group and Florida Consumer Action Network. Their claim 
that Tampa Electric's TECO Transport contract is placing an unfair 
burden on the utility's customers is based on preliminary calculations 
made by Tim Lynch, director of Florida State University's Center for 
Economic Forecasting and Analysis. 

Lynch came up with his $50-million estimate by comparing TECO 
Transport's coal-shipping rates during the first four months of this year 
to those of Gulf Power Co. of Pensacola, which uses an unaffiliated 
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company. 

The organizing force behind Thursday's joint statement, which was 
released at a news conference in Tallahassee, was Ron Sachs 
Communications, a Tallahassee public-relations firm that sometimes 
does promotional work on consumer issues. Sachs senior vice president 
Michelle Ubben said the company doesn't have a client bankrolling a 
campaign about the TECO Transport contract but that one could turn 
UP 

In addition to the economic analysis, consumer advocate Dartland 
questioned why Tampa Electric requires that all its coal shipments 
travel to a port in Davant, La., rather than directly to Tampa. "It's a real 
sweetheart deal," he said. 

Tampa Electric spokesman Ross Bannister said Tampa Electric ships its 
coal to Davant in order to transfer it to vessels suitable for docking at 
the Big Bend Power Statim near Apollo Beach. Bannister declined to 
comment on Lynch's comparisons of Tampa Electric's costs with those 
of Gulf Power because he said he wasn't familiar with Gulf Power's 
costs. In 2002, TECO Transport generated more than 40 percent of its 
revenue from its contract with Tampa Electric. 

Tampa Electric will be permitted to pass on to consumers only fuel- 
related costs that the PSC determines to be "prudently incurred," PSC 
spokesman Kevin Bloom said. 

The concerns of consumer advocates were enough to attract the 
attention of some Wall Street analysts. Lehman Brothers analyst Daniel 
Ford issued a research note Thursday saying increased regulatory 
scrutiny of Tampa Electric's coal-shipping contract ''could complicate 
the company's planned sale" of TECO Transport, especially if the 
subsidiary fails to win the new contract. Ford estimated that a sale of 
TECO Transport "could bring at least $3 00-million." 

TECO's shares closed Thursday at $1  1.85, up 8 cents. 

- Louis Hau can be reached at haU@sptimes.coln or 8 13 226-3404. 
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