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BEFORE TEE FLOIRLDA PUBLIC SERVICE COMMISSION 

In Re: Fuel and Purchased Power ) 
Recovery Clause and &lierating ) 
Perfornimce Incentive Factor 1 

DOCKEII: NO. 04000l-EI 

Filed: October 28,2004 

FLORIDA POWER &k LIGHT COMPANY’S OBJECTIONS 
’ TO THOMAS I(. (3€uRBUCK’S AND rnPUG’S 

CROSS-NOTICES OR’ DEPOSZTION OF TOM HARTMAN 

Pwsumt to Rule 28-104.206, Florida Administrative Code, and Rules 1.310 and 

1.350, Florida Rules of Civil Procedue, Florida Power & Li&t Coupany (“I;“L”) 

submits the following objections to Thomas R. Chwbuck’s C’Mr. Chwback”) Cross- 

Notice of Taking Deposition Duces Tecum of  Tom Hm-tmm and to FPUG’s Cross- 

Notice of Deposition of Thomas ITmian. 
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Background 

Staff served a notice on October 20, 2004 of taldng the deposition of Toin 

H’arirnaJ1 on October 28,2004, starting at 2:OO PM. FPL had agreed to this date and time, 

with the understandhg that tlie deposition would coiidude no later than 5:3Q PM on 

October 28. Mr. Churbuck served a Cross-Notice of Td&g Deposition Duces Tecum of 

Tom IJ&ian on October 21,2004 (the “Chulbuck Cross-Notice”), which states that his 

deposition is to commence d e r  Staff‘s qL~&onhg and conth~e day-to day until 

complete. FPUG also served a Csoss-Notice of Deposition of Thomas H-im on 

October 27,2004 (the “FIPUG Ci-oss-Notice”), which likewise states that its deposition is 

to commence after Staff’s questioiiiug and continue day-to day until complete. The 

Churbuck; Cross-Notice purports to direct Mr. 13atman to bring with l~in “all documents 

relied upan hi preparing his pre-filed direct and rebuttal testimony.” Similarly, the 

FrPUG Cross-Notice purporb to direct: l h  to bring “all workpapem DT other matelids 
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used by the witness in the preparation of his direct and rebuthl i~sknony filed in this 

docket or used by the witness hi the preparation of responses to discovery requests in this 

docket.”’ 

I 

I. The Requests for Documents in the Cburbuclr and FWUG Cross-Notices are ’ 
Untimely 

Pusuant to Florida Rule of Civil Procedure 1.310@)(5), a party may include 

within a notice of deposition a request flmt documents be produced at the taking of the 

deposition. However, such a request must be d e  ir_l coinpkmice with the procedures for 

document production requests set forth in Florida Rule o f  Civil Procedure 1.350. That 

rule ordinarily pennits thirty days to respond to docuimit ixoduction requests; this Ims 

been shortened to tw&ty days by the Cornmission’s Order Establishing Procedue h this 

docket with respect to discovery dEected to maiters raised iU a utilil$s projection filing. 

Order No. PSC-04-0 16 I -PCO-EI, dated Febmy I 7,2004. The Chwbuck Cross-Notice 

WBS served on FPL only seven days before the date 011 which the deposition of Mr. 

H m m  is presently scheduled, while the FPUG Cms-Notice was served only one day 

before the deposition date. Both are well short o f  flie twenty days tlmt FPL has to 

respond to a document production request under the Order Establishing Procedure. The 

Chwbuck and FPUG Cross-Notices are therefore untimely and fail to comply with the 

requirements of Rules 1.310 and 1.350 for the production of documents at a deposition. 

2. The Requests for Documents in the Churbuck and PIPUG Cross-Notices 
Seek Documents That Are Confidential and Proprietaly. 

Many of the documents Mr. Hatman relied upon in prepaiizg his pe-fled 

testimony and in responding to discovery requests ax or contain FPL’s confideiitid and 

Staffs deposition notice requested that Mr, Hartman bi-ing to the deposition all 
worlqapers or otlm materials used in preparing his prc-filed testimony atld discovery 
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ipprietay infoimatiou, and FPL objects to their production at Ni.. Hartman’s deposition 

on &at ground. On October 26,2004, FPL filed a niotion for protective order concernhg 

witteii discovery. FPL incorporates herein by reference the arguments made in support 

of its IIIO~~OR for protective order. 

-4 3. The Request for Documents in the Churhuck Cross-Notico is Motivated by 
Competitive htercsts That A r e  Not the Subject of This Docket. 

FPL submits that Mr. Clwbuck’s real motivation for seeking the docuffleiits 

referenced in lis Cross-Ndice is to gather competitive intelligence for Calpine 

Corporation (SCalpbe’’), the true paty in interest in lh is  proceeding md a inerchant 

power provider. Asserting customer interes’cs as grounds for standing, MI-. Churbuclc 

petitioned to intervene on be1iaI.f of Calpine, a merchant power producer wliase standing 
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in this docket would be questiumble because its hterest is merely competitive in nature. 

FFL bicorpomtes by reference the mgumenb ki its September 27,2004, Response t o  the 

Petitions to Intervene- filed September 17,2004, by Power System, Mfg., LLC (“Power 

Systems”) and September 21, 2004, by Mr. Cliwbuck, on the poht that A&. Churbwk is 

not the true pzty in interest in this docket. Likewise, it 3s increasingly apparent as a 

1 

result o f  recent depositions that FPUG’s purported interest in the issues presented by W. 

H d m ’ s  testimony are, at best, not distinguishable from those of two merchant power 

producers who have sponsored testiinoiiy in this docket. 

4. FPL Objects to an Excessively Lengthy Deposition of Mr. Hartman. 

Udilce Staffs orighd notice of Mr. Hmnal’s depositiou, bot& the Churbuck 

and FPUG Cross-Notices state that the L‘deposition will continue from day-to-day until 

responses. FPL has reached m acconmodalion with Staff concerning that request. 
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complete.” PPL recognizes that this wording often appears as a matter o f  cowse in 

deposition notices, but cautions counsel for Mr, Climbuck that FPL will not pennit the 

deposition of hh. Ha-tman to become excessively lengthy. 

FPL and Staff agreed to schedule Mr. Mmnm’s deposition to cctmence at 200 ’ 

PM on October 28. Mr. Clxurbuck aid FIPUG have crossaoticed their dqm&tions to 

commence at the conclusion of Staffs questioning of Mr. Ha~ l~nm~ and to continue day- 

today thereafter. Neither contacted FPL about MI-. Ilartmm’s availability a€ter the 

conclusion of Staff‘s questioning. FPL objects to extending the deposition beyond a 

reasomble time on October 25, or to continuing their deposition to another day. 

Respectfdy submitted this 28‘’ day of October, 2004, 

R Wade LitcMeld, Senior Attorney 
Natalie F. Smith, Esq. 
Florida Power & Light Coinpany 
700 Universe Boulevard 
Jmo Beach, Florida 33408-0420 
Telephone: 56 1-69 1. -7 1.0 1. 
Facsimile: 56 1-69 1-7 13 5 

Attorneys for Florida Power & Light 
Company 

John T. Butler, B q .  
Steel Hector Davis, LLP 
200 South Biscayle Boulevad 
Suite 4000 
Miami, FL 33131-2398 
Telephone: 3 05 -5 77-7000 
Facsimile: 305-577-7001 

Attorneys for Florida Power. & Light 
Conipany 

By: 
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CERTIFICATE OP SERVICE 
Pocket No. 040001-E1 

X HEREBY CERTIFY hat. a true and correct copy o f  Florida Power & Light 
Company’s Objections and Responses to Thomas IC. Clnwbuck’s and FPUG’s Cross- 
Notices of Deposition of Tom Hatazan lms been sewed by electroic delivery tbis 28’ 
day of October, 2004, to the following: 

Adlieme Vining,, Esq. 
Division of Legal Seivices 
Florida Pubh Service Commission 
2540 S1iUmru.d Ualc Blvd. 
Tauahassee, Florida 32399-0850 

Patricia Chistensen, Esq. 
OEice of Public Counsel 
11 1 West Madison Street 
n001n 812 
Tallahassee, Florida 32399 

Norman H. I-€OrtO& Esq. 
Floyd R Self, Esq. 
Messer, CapareUo & Self 
Attorneys for PPUC 
P.U. Box 18‘76 
Tallahassee, Florida 323 02-1 576 

John W. M c m e r ,  Jr., Esq. 
McWhirter, Keeves, McGloUdh, 
Davidson, et al. - 

Attorndys for PIPUG 
400 North Tampa Street, Suite 2450 
Tampa, Florida 33602 

Jon C. Moyle, Jr., Esq. 
Moyle, Fla3migan, Katz, Raymond 
& Sbeel~m, P.A. 
The Perkins House 
1 18 North Gadsden Street 
Tallahassee, Florida 3230 1 

Lee L. Willis, Esq. 
James I>. Beasley, Esq. 
Ausley & McMukn 
Attorneys for TECO 
P.Q. Box 391 
Tallalmssee, Florida 32302 

James A. McGee, Esq. 
Progress Energy Florida, hc. 

St. Petersburg, Florida 33733 
P.O. BOX 14042 1 

Joseph A. McGlothlin, Esq. 
Vicki Gordon I<aufhrn, Esq. 
McWlxhter, Reeves, McGldtbli.n, 

Attorneys for FPUG 
117 South Gadsden Street 
Tallahassee, Florida 323 0 1 

Daddsoll, et al. 

JefSTey A. Stone, Esq. 
Ruse11 A. Badders, Esq. 
Beggs & Lane 
Attorneys for Gulf Power 
P.O. Box 12950 
Pensacola, Florida 32591-2950 

Joe Regnev, Esq. 
Island Center 
2701 Noi-th Rocky Point Diive 
Suite 1200 
Tmpa, Florida 3 3 6 0 h  
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