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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint of FDN Communications ) 
For Resolution of Certain BiIling Disputes ) Docket No. 030829-TP 

Filed: January 14,2005 
And Enforcement of UNE Orders and ) 
Interconnection Agreements with BellSouth ) 
Telecommunications, Inc. ) 

) 

BELLSOUTH TELECOMMUNICATIONS, INC.’S POST-HEARING BRIEF 

I. INTRODUCTION 

This case involves legitimate charges that BellSouth has billed FDN, charges that FDN 

has rehsed to pay. The parties agree on the facts leading up to the dispute; the disagreement 

centers on divergent views of contractual language and Commission orders. Resolution of the 

parties’ dispute requires answers to the following two questions: 

1 .  In 1998, this Commission established separate installation and disconnection non- 
recurring charges for unbundled loops in a proceeding involving multiple CLECs. 
BellSouth and FDN included Commission approved disconnection rates that had been set 
using the Commission’s established rate structure into their interconnection agreements. 
Is FDN obligated to provide BellSouth nonrecurring disconnect charges that it has 
rehsed to pay? 

On September 27, 2002, this Commission ordered the reclassification of several central 
offices within certain UNE rate zones and BellSouth implemented the modified central 
office structure in its billing systems. Is FDN obligated to pay BellSouth the charges 
associated with the central office changes resulting from this Commission’s order? 

I 

2. 

BellSouth respectfully requests that the Commission answer both questions’ 

affirmatively. 

XI. BACKGROUND 

In a series of interconnection agreements FDN unequivocally agreed to pay BellSouth 

nonrecurring disconnect fees at rates set by this Cornmission. FDN hrther agreed that central 

* There are six specified issues in this case; however, all of the issues relate to these two 
fundamental questions. 



offices associated with UNE rate zones would be listed on BellSouth’s website and agreed that 

BellSouth could provide FDN with internet notification of certain changes to the interconnection 

agreement. BellSouth has complied with the parties’ contractual provisions with respect to both 

issues, FDN has not. The chronology outlining the key Commission orders, relevant contractual 

language, and related proceedings follows. 

Establishment of Nonrecurring Disconnect Fees 

In 1998, this Commission established separate nonrecurring installation and 

disconnection charges in Order No. PSC-98-0604-FOF-TP (“Disconnect Order”) in an 

arbitration proceeding between BellSouth, AT&T, MCI, and Metropolitan Fiber Systems of 

Florida, Inc.2 While BellSouth had proposed that both installation and disconnection costs 

should be recovered one time, when initial service is established, this Commission di~agreed.~ In 

relevant part, this Commission rejected the BellSouth’s proposal of recovering disconnect costs 

at the time of installation, finding instead that “[elliminating disconnect costs from up-front 

NRCs is a logical way to relieve some of the burden associated with high start-up costs. CLECs 

understand and accept that disconnect costs exist, and we believe it is more appropriate to assess 

those charges at the time the costs are in fact incurred.” 

1998 Agreement - FDN and BellSouth 

Following the issuance of the Disconnect Order, BellSouth and FDN entered into their 

first interconnection agreement on July I ,  1998 (“1 998 Agreement”). FDN adopted an existing 

M U  agreement from 1997, which included the following language “[tJhe charges that [FDN] 

Tr. at 155. 
Tr. at 167-168. 

2 

2 



shall pay to BellSouth for Network Elements are set forth in Table 1 of this Atta~hment.”~ The 

1998 Agreement was effective until June 3,2000. After the expiration of the 1998 Agreement, 

BellSouth and FDN extended its terms and conditions, including the mandatory payment 

provision, through two subsequent agreements, one dated October 20, 2000 (“Interim 

Agreement”)’ and another dated September 5,2001 (“Standalone Agreement”)6. 

UNE Cost Proceedings 

Shortly after BellSouth and FDN entered into the 1998 Agreement, a number of Florida 

This CLECs f k d  a petition requesting this Commission to set deaveraged UNE rates. 

Commission opened a generic UNE pricing docket, 990649-TP, which resulted in an initial order 

dated May 25, 2001 (“May UNE Cost Order”) followed by an order on reconsideration dated 

October 18, 2001 (“UNE Reconsideration Cost Order”) (referred to collectively as “UNE Cost 

Orders”). Among other things, the LINE Cost Orders continued the separate nonrecurring 

installation and disconnection rate structure first established in 1998 and set specific rates 

applicable to the disconnection of UNE l00ps.~ The May UNE Cost Order also included as 

Appendix B a list of central offices within particular UNE rate zones. BellSouth and FDN were 

‘ See Attachment 1 , excerpt from 1998 Agreement, Attachment I - 1 , Section 3, p. 39 and Part A 
- 4, p. 5, Section 4 (“[ijn consideration of the services provided by BellSouth under this 
Agreement, [FDN] shall pay the charges set forth in Attachment I.” See also Exh. 16, Tab 8. In 
prehearing statements, the parties agreed that all agreements shall be officially recognized by this 
Commission. These agreements are also on file with this Commission. For ease of reference, 
BellSouth has attached relevant excerpts from the parties’ agreements. 

See Attachment 2, Interim Agreement, General Terms and Conditions, p. 4 (“WHEREAS, until 
such time as the Parties execute the New Interconnection Agreement, BellSouth and FDN shall 
continue to operate under the rates, terms and conditions of the Expired Interconnection 
Agreement”). 

See Attachment 3,  Standalone Agreement, p. 3 (WHEREAS, until such time as the Parties 
execute the New Interconnection Agreement, BellSouth and FDN shall continue to operate under 
the rates, terms and conditions of the Expired Interconnection Agreements”) and p. 4 (all of the 
other provisions of the Expired Agreement, dated July 1, 1998, shall remain in full force and 
effect . . . .). 

5 
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active parties in the UNE docket, and both filed testimony that included proposed nonrecurring 

disconnect rates. FDN’s proposed testimony never excluded the application of nonrecurring 

disconnect charges from customer migration situations.’ 

Impact of UNE Cost Proceedings on BellSouth and FDN 

BellSouth and FDN incorporated the rates resulting from the UNE Cost Orders into their 

September 5, 200 1 Standalone Agreement, which had extended the mandatory payment 

provision language from the 1998 Agreement. The new rates included nonrecurring disconnect 

charges for unbundled loops, as established by the Commission as a result of the UNE Cost 

Orders. In addition, the Standalone Agreement included language that allowed BellSouth to 

provide FDN with Internet notice of certain contractual changesg and a specific reference to 

BellSouth’s website for a listing of central offices associated with particular UNE rate zones. lo 

In 2002, this Commission concluded its consideration of additional materials submitted in 

Docket No. 990449-TP following the UNE Cost Orders, and 

1FOF-T“ (“120-day Order”). As a result of the 120-day Order, 

issued Order No. PSC 02-1 3 1 1- 

the nonrecurring disconnect rates 

’ See, e g . ,  Exh. 2, FDN’s response to BellSouth’s Interrogatory 6, FDN admits that it prefiled 
testimony in Docket 990649-TP included recommended nonrecurring disconnect rates. FDN 
suggests that it had no obligation to exclude or address the application of disconnection charges 
to migration or ‘ winback’ situations. FDN’s claim cannot withstand scrutiny given this 
Commission’s separate installation and disconnection rate structure. It was incumbent on FDN 
to seek a limitation on the application of disconnect rates. 

See Attachment 3 .  Section 2 1.1 of the Standalone Agreement provides “BellSouth may provide 
FDN notice via Internet posting of price changes, changes to the terms and conditions of service 
available for resale, changes to business processes and policies, notices of new service offerings 
and changes to service offerings not requiring an amendment to this Agreement, notices required 
to be posted to BellSouth’s website, and any other information of general applicability to 
CLECs.” Identical language was contained in the parties’ Interim Agreement at Section 22.2.1. 
lo See Tr. at 158 and Attachment 3, Standalone Agreement, Exhibit 1, p. 22 of 88, which 
provides “[tlhe ‘Zone’ shown in the sections for stand-alone loops or loops as part of a 
Combination refers to Geographically Deaveraged UNE Zones. To view Geographically 
Deaveraged UNE Zone Designations by Central Office, refer to Internet Website: 
http://www.interconnection.bellsouth.corn/become - -  a clec/html/interconnection.htm.” 
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for UNE loops were modified slightly and some certain offices were moved between UNE rate 

zones.’ ’ BellSouth implemented the central office changes consistent with its noma1 process; 

namely, by issuing a Cmier Notification Letter advising all CLECs of the systems changes that 

had been made to place each central office into the Commission-ordered UNE rate zone.’* 

BellSouth’s systems cannot identify a given central office with more than one UNE rate zone, 

which FDN has not ~0ntested.I~ BellSouth continued to bill FDN the agreed upon contractual 

rates; if a given central office became part of a different UNE zone the contractual rate 

applicable to that zone would apply. l4 

After BellSouth modified its systems to comply with the central office assignments set 

forth in the 120-day Order, the parties communicated about an interconnection agreement 

amendment. FDN requested an amendment on December 10, 2002; BellSouth provided the 

requested amendment on December 27, 2002.’5 The parties entered into a new interconnection 

agreement on February 3, 2003 (“Current Agreement”), which includes the rates this 

Commission established in its 120-day Order. The Current Agreement also contains mandatory 

payment language, * nonrecurring charges associated with unbundled provisions relating 

~ 

For example, in the UNE Cost Order, a Cocoa Beach central office identified as CCBHFLMA 
was part of Zone 1 in the 120-day Order, this office moved to Zone 2. Likewise, in the UNE 
Cost Order, a Miami West Hollywood central office identified as MIAMFLWD was in Zone 2, 
but in the 120-day Order this office was moved to zone 1. See Appendix B in the UNE Cost 
Order and the 120-day Order for a full listing of the central offices identified by UNE zones. 
BellSouth billed and charged FDN the agreed upon contractual rates until the rates were 
modified by amendment. See Hearing Exh. 17. 
l2 See Tr. at 158 and Exh, 14. 
l 3  See Tr. at 159. 
l4 See Tr. at 158, and 177-179; also Exh. 17. 
l 5  Tr. at 177 and Exh. 15. 
l6 See Attachment 4, Current Agreement, Attachment 2, Section 1.7.1 (“[tlhe prices that FDN 
shall pay to BellSouth for Network Elements and Other Services are set forth in Exhibit B to this 
Attachment.” 

11 

Id, at Attachment 2 price sheet (beginning at page 139). 

5 



to internet notification,18 and a reference to BellSouth’s website for central office designations. l9 

Key Customer Docket 

In 2002, during the time when the proceedings leading to the 120-Day Order were 

occurring, FDN was actively pursuing a complaint against BellSouth’s promotional winback 

tariffs in Docket No. 0201 19 (“Key Customer docket”). Specifically, in prefiled testimony, 

FDN’s witness Michael Gallagher complained about BellSouth’s practice of assessing 

nonrecurring disconnection fees2’ Despite this complaint in FDN’ s October 2002 prefiled 

testimony, FDN elected to forego pursuing any objection to disconnection charges associated 

with winbacks or migrations as an enumerated issue, an option available to FDN until January 8, 

2003 -- the date of the prehearing order in the Key Customer docket2’ Consistent with 

Commission practice and procedure, FDN has waived its right to complain further about this 

issue. Moreover, although FDN waived the issue of nonrecurring disconnection charges, FDN 

continued to complain about the alleged unfairness of disconnection fees associated with 

winbacks in discovery responses to staff. FDN also cross-examined BellSouth’s policy witness 

on this point during the Key Customer hearing?2 Ultimately, this Commission rejected FDN’s 

Id. at General Terms and Conditions, Section 25.3 (“BellSouth shall provide FDN notice via 
Internet posting of price changes . . . .”). 
l9 Id. at Attachment 2 price sheet (beginning at page 139) (“[t]he ‘Zone’ shown in the section for 
stand-alone loops or loops as a part of a combination refers to Geographically Deaveraged UNE 
Zones. To view Geographically Deaveraged UNE Zone Designations by CO, refer to Internet 
Website: 
http ://www. interconnection.bellsouth.com/become~a~clec/html/interconection .htm .”). 
2o See Hearing Exh. 16, Tab 6. 
21 See Hearing Exh. 16, Tab 10 (according to FDN, “[a] final, exhaustive list of issues is 
established only upon the issuance of the Pre-Hearing Order.”). See also Order No. PSC-02- 
1295-PCO-TP, p. 7 (“Ealny issue not raised by a party prior to the issuance of the prehearing 
order shall be waived by that party . . .”). 
22 Id. 
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winback complaints, issuing Order No. PSC-03-0726-TP (“Key Customer Order”) on June 19, 

2003. FDN filed this complaint less than two months after the Key Customer Order was issued. 

ISSUES AND POSITIONS 111. 

Issue 1 : In -consideration of cost-causer, economic, and competitive principles, under what 
circumstances should BellSouth be aliowed to assess a disconnect charge to FDN? 

SUMMARY OF BELLSOUTH’S POSITION 

* ** BellSouth is authorized, pursuant to the parties’ interconnection agreements and 
Commission orders, to assess a nonrecurring disconnect charge each time an FDN UNE-loop 
is disconnected fiom FDN’s service. FDN contractually agreed to pay disconnect charges 
without limitation. * * * 

DISCUSSION 

The Relevant Contractual Language Requires FDN to Pay BellSouth 

In resolving the billing dispute concerning nonrecurring disconnection fees, the 

Commission should decide this issue by enforcing the clear and unambiguous contractual 

Ianguage between BellSouth and FDN. Despite FDN’s unhappiness with the outcome of the 

Key Customer docket, this billing dispute is a straightforward contractual matter and does 

involve an issue of first impression or an issue of broad policy. From 1998 to present, FDN has 

been contractually obligated - FDN shall pay - nonrecurring disconnection charges associated 

with WE-loops. Florida law provides that “the construction of all written instruments is a 

question of law to be determined by the court where the language used is clear, plain, certain, 

undisputed, unambiguous, unequivocal and not subject to conflicting  inference^."^^ Moreover, 

this Commission should consider the plain language of the contract and take care not to give the 

23 Royal American Realty Inc. v. Bank of Palm Beach, 215 So.2d 336, 337 (Fla. qfh DCA 1968) 
(citations omitted); also Qkeelcrnta Corp. v. Bygrave, 660 So. 2d 743, 747 (Fla. 4th DCA 
I995)(citations omitted). 
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contract any meaning beyond that expressed.24 When the language is clear and unambiguous, it 

must be construed to mean “just what the language therein implies and nothing more.1125 

Consequently, “no word or part of an agreement is to be treated as a redundancy or surplusage if 

any meaning, reasonable and consistent with other parts can be given to it.”26 

The relevant contractual language between the parties authorizes nonrecurring disconnect 

fees and includes applicable rates.27 FDN’s interpretation of the contractual language would 

render it meaningless - it is difficult to imagine language that is clearer that an unlimited 

obligation to disconnection fees. Because FDN must pay disconnection fees and because the 

contract includes applicable disconnection rates without limitation, an order requiring prompt 

payment to BellSouth should be issued. 

In an effort to circumvent the unambiguous contractual language, FDN concedes that it 

gays nonrecurring disconnection charges assessed when a customer moves or terminates FDN 

service altogether or terminates one line of a multi-line account.2x FDN’s concession speaks 

volumes, because despite its self-serving interpretation there is no contractual language to 

support this practice. The contractual language requires FDN to pay nonrecurring disconnection 

charges per rate element and sets forth the applicable rate for each UNE. This language supports 

an order in BellSouth’s favor, regardless of the type of disconnection that has occurred; indeed, 

the Commission in large measure need only direct FDN to release funds it freely acknowledged 

it has held in a liability reserve fund earmarked as an expense.29 

24 Wulgreen Co. v. Habitat Dev. Corp., 655 So. 2d 164, 165 (Fla. 3d DCA 1995)(citations 
omitted). 
25 Id, 

27 Tr. at 154, 157, 173-174. 
28 Tr. at 44,70, and 72. 
29 Exh. 10 and Tr. at 1 14. 

Royal Americun Realty Inc. v. Bank ofPalm Beach, 21 5 So.2d 336,337 (Fla. qfh DCA 1968). 
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FDN’s Attempts to Circumvent the Contractual Language Fail 

In its pleadings, its testimony, and during the hearing, FDN has done everything possible 

to divert the Commission’s attention from the unambiguous contractual language by raising a 

series of red herrings. Each of FDN’s theories, designed to obfuscate the Commission, should be 

rejected out of hand. 

FDN’s primary attack on disconnect fees relates to misguided economic theory and its 

view that when an end user migrates to BellSouth or to another carrier, FDN is not the cost- 

causer.30 FDN’s theory does not pass muster. While any economist can freely opine as to his or 

her theories of choice, FDN’s expert witness readily acknowledged that he did not seek to 

interpret the legal import of the relevant contractual No theory, view, or opinion can 

trump contract language, and FDN’s expert witness conceded that parties are free to enter into 

contractual arrangements of their choosing.32 Finally, FDN’ s expert witness undertook a limited 

analysis in any event, failing to inquire into related proceedings and failing to investigate 

negotiations between the parties.33 

Even if FDN’ s economist had proffered a valid explanation for setting aside contractual 

language (he did not), his simplistic cost-causation view fails to pass scrutiny. FDN ignores any 

role or benefit it derives over the life cycle of an end user customer, claiming instead that 

30 See Tr. at 72. 
31 See Tr. at 94. Dr. Ankum testified “I’m not addressing the legal questions. I’m not addressing 
what’s in the interconnection agreement. All I’m addressing is from an economic perspective.” 

See Exh. 3, p. 19. Dr. Ankum testified “in general, CLECs and ILECs can have a fair amount 
of leeway in negotiating terms to interconnection agreements . . . . 
33 Id., at p. 17,30-32. Dr. Ankum testified he had not talked to anybody who actually negotiated 
the interconnection agreements for FDN (other than conversations with counsel); Dr. Ankum 
also testified that he did not review FDN’s prefiled testimony in Docket No. 990649 in which it 
recommended a nonrecurring disconnect rate; Dr. Ankum testified that he had not reviewed any 
testimony or discovery from the Key Customer docket. 

32 

’? 
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BellSouth or another carrier is the cost-causer for disconnection fees in migration sit~ations.3~ 

FDN also ignores that the initial order for a UNE-loop begins a series of events, which may lead 

to a later customer migration.35 No work would have been required to migrate the end user’s 

service from-FDN to another carrier had it not been for FDN’s initial installation order,36 

FDN also suggests that prior Commission orders - the 1998 Order and the UNE Cost 

Order - did not contemplate winback situations. This suggestion is nonsensical. This 

Commission purposefully designed a rate structure in which “CLECs understand and accept that 

disconnect costs exist.” This structure encourages CLEC entry and competition by allowing 

CLECs to either defer disconnection costs or avoid disconnection charges entirely if a customer 

is won and retained. That structure, however, does not and cannot ignore the legitimate costs 

that result when customers migrate between carriers. To suggest that the Commission was not 

aware of “winbacks” in 1998 or in 2001 is flatly contradicted by the number of carriers 

participating in each proceeding. Simply because the term “winback” became c o m o n  

telecommunications lingo after the issuance of these orders does not mean this Commission did 

not issue its orders with an understanding of a competitive market in which end users can freely 

choose between many carriers.37 

To bolster its argument that winbacks and migrations were never addressed in prior 

decisions, FDN suggests that a single sentence in the TJNE Cost Order - that nonrecurring 

activities are those that benefit only the specific ALEC - precludes application of nonrecurring 

34 See Tr. at 44. 
35 See Tr. at 156, I7 I.  See also Exh. 5, BellSouth’s Response to FDN’s Interrogatory No. I O  (b). 
36 Tr. at 156, 171. 
37 Likewise, FDWs gratuitous claim that a BellSouth document detailing central office winback 
procedures dated after the UNE Cost Order means customer migrations were not contemplated is 
simply wrong. Customer migrations logically were part and parcel of any rates set in a 
proceeding between carriers whether or not this precise terminology was used in I998 or in 
2001. 
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disconnect fees. FDN’s position is without merit. This FDN argument, if accepted and extended 

to its logical conclusion, would negate all nonrecurring disconnect fees. For example, how does 

FDN benefit when its multi-line customer drops a line, or when its customer moves outside of 

Florida and -FDN pays the associated nonrecurring disconnection fees? Arguably the only 

benefit to a disconnection charge in such circumstance is the benefit to the end user, yet FDN 

The “benefit” pays nonrecurring disconnection fees without objection in such situations. 

envisioned in the UNE Cost Order must logically mean the benefit that FDN enjoyed over the 

lifetime of the customer service relationship and FDN’s attempt to avoid paying its bills by 

parsing out one sentence from a voluminous decision must be rejected. 

In a last-ditch attempt to salvage its billing dispute, at the hearing FDN conceded that 

BellSouth should be paid the rates associated with nonrecurring disconnection cross connect 

charges, but that BellSouth should not be permitted to recover the higher nonrecurring 

disconnection charges associated with UNE loops.38 While FDN’ s concession narrows the issue 

before the Commission,3” it ignores the realities inherent in setting rates for an average universe 

of UNEs. FDN’s concession also misconstrues the nature of BellSouth’s cost studies, which this 

Cornmission evaluated in setting UNE rates in the UNE Cost Orders and the 120-day Order. 

With respect to UNE loops, FDN’s argument would mean this Commission would have 

to treat loops that are migrated between carriers as a separate sub-category of loops. While this 

38 T‘r. at 100. The parties initially agreed to nonrecurring cross connect disconnect rates through 
an amendment to their Standalone Agreement. The parties’ Current 
Agreement includes nonrecurring cross connect disconnect rates. See Attachment 4. 
39 FDN’s discovery responses indicated that it was nonrecurring disconnection charges 
associated with SLl and SL2 loops, cross-connects and manual service ordering charges. See 
Exh. 2, FDN’s response to Interrogatory No. 3. BellSouth has previously explained that FDN an 
manual service ordering charge is not imposed unless FDN actually places an LSR, thus this 
issue is moot. See Tr. at 175. FDN’s concession at hearing resolves the dispute concerning cross 
connect charges, thus the only remaining matter for resolution concerns the dispute over the loop 
disconnection charges. 

See Attachment 3. 
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theory may be of interest in the next UNE cost proceeding, FDN should not receive the 

equivalent of a free pass to avoid disconnection charges set after a UNE proceeding that did not 

distinguish loops in the manner that FDN suggests. 

Concerning the costs associated with UNE loops, FDN attempts to avoid its contractual 

obligations. FDN’s theory is that the rates set by this Commission included work times 

associated with a physical disconnection of the loop plant between the main distribution frame 

and an end user’s house, an activity that may not be necessary each time a customer migrates 

between carriers. FDN disregards completely, however, the entirety of BellSouth’s discovery 

responses and cost studies which detail a number of loop disconnection tasks, including central 

office work.4o Specifically, BellSouth’s cost studies include work times for central office 

employees, including wiring work performed at collocation sites.l‘ Moreover, BellSouth’s 

studies capture a significant portion of the central office work necessary to migrate customers 

between carriers in the loop rates. 42 This Commission recognized “BellSouth’s cost studies 

include work activities and work times for the first installation, and each additional installation, 

as well as for the first disconnect and each additional disc~nnecf .”~~ Likewise, this Commission 

acknowledged “[s]ome of the same work categories may not be included in the additional 

installation or the first and additional disconnect, and the work times may differ.”44 

Additionally, the Commission is hl ly  aware of the work involved in setting UNE rates, 

which work necessarily requires work times to be averaged, physical loop plant to be viewed 

40 See Tr. at 199. 
See  EX^. 5. 
See Exh. 5. Because central office work times are divided between the UNE loop (e.g., SLl 

and SL2) and the UNE cross connect with the majority of work captured in the loop rate, if FDN 
paid only the UNE cross connect rate when an SL1 or SL2 loop is disconnected then BellSouth 
would not fully recover its costs. 
43 May UNE Cost Order, p. 297. 
44 Id. 

42 
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with certain average characteristics, and applies cornmon sense probabilities and assumptions. 

The May UNE Cost Order specifically addressed how often a technician would be dispatched to 

the field when setting the rates for UNE l00ps.4~ The Commission explained that “determining 

the work activities, work times and probabilities that the work will occur is an appropriate way to 

determine nonrecurring costs” and, recognizing that technicians are not always required in a 

given situation, made certain adjustments to BellSouth’s work times.16 Thus, the nonrecurring 

disconnection rates associated with UNE loops explicitly include adjustments that capture the 

average UNE loop - including both loops that are physically disconnected beyond the main 

frame as well as loops that are not physically disconnected at the main frame yet require systems 

work in the central office. Because the Commission did not create subcategories for every 

conceivable loop type and applied adjustments and averages to the entire universe of loops, FDN 

has no basis to avoid paying nonrecurring rates applicable when its SL1 and SL2 W E  loops are 

disconnected by BellSouth - whether such loops are disconnected in a customer migration 

scenario or otherwise. At the conclusion of this case, this Commission should require FDN to 

abide by its orders and the rate structure resulting from its orders. Any other outcome would 

result in BellSouth having to shoulder legitimate, recognized costs based upon FDN’s 

unhappiness with a rate structure the Commission adopted and one that BellSouth has 

implemented and relied upon since 1998. 

Issue 2: In light of Order Nos. PSC-01-1181-FOF-TP and PSC 02-1311-FOF-TP and the 
parties interconnection agreements, does BellSouth appropriately assess disconnect charges 
when BellSouth issues an order for an FDN customer to port out? 

45 Id,, p. 349-350 (Sprint raised a point identical to FDN’s argument; namely, that with regard to 
disconnect activities the costs would be limited to jumper disconnections. This Commisison 
determined the “appropriate way” to address such concerns was through “adjustments to Bell’s 
work times.” 
46 Id. 
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SUMMARY OF BELLSOUTH’S POSITION 

*** Yes. BellSouth properly assesses disconnection charges to FDN. ** * 

DISCUSSION 

As explained more hl ly  above, the contractual provisions between the parties and this 

Commission’s prior orders fully support the assessment of nonrecurring disconnect charges. 

h/foreover, FDN freely admits that the placement of the order is not the controlling factor; rather, 

FDN seeks to avoid all disconnection charges whether an end user is migrating from FDN to 

BellSouth or -From FDN to another CLEC.47 W i l e  FDN’s unhappiness with losing a customer is 

understandable, penalizing BellSouth for FDN’s loss after the establishment of a cost structure 

that separates installation and disconnection charges is not. This Commission decided upon a 

structure and set rates that are embodied in contractual language between the parties. FDN 

should be required to live up to its end of the bargain. Moreover, by requiring FDN to pay for 

the full benefit it received over the life of a customer, this Commission may encourage FDN to 

devise new methods of retaining and maintaining its customers. In any event, that customers 

elect to migrate service from FDN is a reality of a competitive market. FDN should not be 

insulated from competition by failing to shoulder its appropriate share of costs, which costs were 

created when FDN requested the UNEs to provide service to its customers.48 

Issue 3: 
parties to negotiate an amendment to their interconnection agreement? 

In order to implement changes in rate zone designations, is it necessary for the 

SUMMARY OF BELLSOUTH’S POSITION 

See Tr. at 73. 47 

48 See May UNE Cost Order, p. 332-333 (“we are persuaded by BellSouth witnesses Caldwell 
and Varner that when an ALEC requests service, there are specijk activities that occur that may 
not m e w  otherwise and these activities should be costed and priced separatelyj?orn recurring 
costs and prices. ”) (emphasis supplied). 
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*** No. 
amendment 

The agreements between BellSouth and FDN never required a contract 
to implement UNE rate zone changes. *** 

DISCUSSION 

The unambiguous contractual language between BellSouth and FDN resolves this issue. 

Both parties acknowledged and agreed that central offices would be listed on BellSouth’s 

website. Both parties acknowledged and agreed that BellSouth could provide notice via website 

postings of certain changes to the interconnection agreements. BellSouth complied h l ly  with the 

parties’ agreements - BellSouth modified the central offices associated with Florida UNE rate 

zones following a carrier notification letter to the industry4’ BellSouth followed its standard 

practice, a practice that has been implemented throughout the region on multiple occasions 

without incident. 

Despite the contractual language, FDN claims that the central offices that make up each 

W E  rate zone cannot be separated from UNE rates. The problem with FDN’s argument is that 

the interconnection agreement addresses central offices speczjkally. The inclusion of the 

website reference to central offices is not mere circumstance - as Mr. Morillo testified, 

BellSouth’s systems do not allow a given central office to appear in multiple zones.5o By 

including language that puts FDN on notice that central offices are listed on its website and by 

sending a carrier notification letter to the industry, BellSouth sought to comply fully with its 

contractual obligations, and the Commission should require FDN to uphold its end of the 

bargain. 

Issue 4: In light of policy considerations, the parties’ interconnection agreements Order 
Nos. PSC-01-1181-FOF-TP and PSC 02-131l-FOF-TP, and any other applicable regulatory 
requirements, can BellSouth implement changes in rate zone designations without 
implementing any associated changed rates? 

49 See Exh. 14. 
50 Tr. at 159. 

15 



MARY OF BELLSOUTH’S POSITION 

*** Yes. The relevant contractual terms between the parties authorize BellSouth to 
implement rate zone redesignations without the need for a contract amendment. *** 

DISCUSSION 

As set forth above, the relevant contractual language between the parties fully authorized 

BellSouth’s implementation of central office changes without the need for a prior contract 

amendment. While FDN suggests that changing central offices alone without implementing new 

UNE rates creates an imbalance, FDN continues to disregard reality and the language in the 

Commission’s 120-day Order. 

In relevant part, the 120-day Order only requires a contract amendment before charging 

the newly established UNE rutex5’ There is no dispute that BellSouth complied h l l y  with this 

aspect of the 120-day Order; FDN acknowledges that the rates adopted in the 120-day Order 

became effective a@er the parties’ executed the Current Agreement. Instead, FDN’s complaint 

focuses on the limited situations in which a UNE loop ordered from a particular central office 

‘became part of a different zone. Because FDN has not contested that BellSouth’s systems can 

only include a central office in one UNE rate zones at a time, the practical impact of FDN’s view 

would mean that BellSouth could only have implemented the systems changes necessary to 

implement this Commission’s 120-day Order after each and every CLEC had executed an 

amendment to its interconnection agreement. FDN fails to consider the length of time and work 

effort involved in hundreds of contract amendments. FDN also fails to consider the impact of 

one CLEC waiting to sign an amendment and another CLEC promptly signing an amendment. 

5 1  See 120-day Order, p. 11 5 (i‘we find that it is appropriate for the rates to become effective 
when the interconnection agreements are amended to reflect the approved UNE rates and the 
amended agreement becomes effective under the law.”) (emphasis supplied). 
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The @LE@ that signs an amendment could claim a breach of contract if BellSouth fails to timely 

bill it the newly agreed upon rates and would likely be unwilling to accept the failure of its 

CLEC brethren to sign an amendment as a justifiable basis for delaying it the benefits of new 

rates.52 FDN’s solution would present only more delays and complaints and should be rejected 

by the Commission. 

FDN also ignores its inaction by disputing all charges associated with central office 

changes - BellSouth promptly provided it with a contract amendment in December 2002, yet 

FDN seeks to avoid charges assessed into January and February of 2003. More importantly, the 

entire billing dispute could have been avoided if FDN had promptly requested and executed a 

contract amendment to begin with. The Commission should require FDN to submit payment for 

all outstanding UNE rate zone charges. 

Issue 5: Given the resolution of Issues 1,2, and 3 above, what remedies are appropriate? 

SUMMARY OF BELLSOUTH’S POSITION 

*** The appropriate remedy in this proceeding is to require FDN to promptly submit 
payment to BellSouth for all outstanding disconnect and UNE rate zone charges, along 
with late payment fees after a joint billing reconciliation effort. * * * 

DISCUSSION 

This Commission should order FDN to pay all outstanding disputes relating to UNE loop 

disconnection charges as well as UNE rate zones. While the parties have presented this 

Commission evidence of such amounts, both parties acknowledged that a joint billing 

reconciliation effort should occur, and the final amount that FDN should pay BellSouth should 

~~ 

See, e.g., May UNE Cost Order, p. 470 (“AT&?’ witness King argued that the recurring and 
non-recurring rates and charges should take effective immediately a@er we approve and order 
 hem. !”) (emphasis supplied). 

52 
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result from such an effort.53 Thus, BellSouth requests that the Commission order FDN to pay 

outstanding, unpaid amounts as well as late payment fees, and also requests that the Commission 

direct the parties to work together to reach agreement on the actual dollar figure. 

In resohing this issue, the Commission should disregard FDN’s attempt to paint prior 

BellSouth billing credits as some type of concession, Any FDN argument claiming billing 

mistakes operates as a concession is readily dispelled by FDN’s deficient records - records that 

admittedly include amounts from Georgia accounts and records that fail to impose any 

methodical process or procedure for evaluating whether unpaid, disputed amounts are considered 

either “winnable” or as an The only logical conclusion of an analysis of the billing 

records would result in a requirement that FDN immediately pay BellSouth amounts it has 

categorized as an expense, while BellSouth have to forego any claim to its mistakenly provided 

credits. The better outcome would be for this Commission to allow BellSouth to reverse 

erroneous credits provided so that it is fully compensated pursuant to the terms of the parties’ 

agreements, an outcome consistent with the parties’ “no waiver” contractual language.55 

Issue 6: Should all or any portion of the parties’ claims or counterclaims be barred by the 
doctrines of res judicata or collateral estoppel? 

SUMMARY OF BELLSOUTH’S POSITION 

*** FDN was a party of record in Docket No. 990649-TP and in Docket No. 
0201 19. If FDN desired to limit the application of disconnect fees, it should have raised 
such concerns there and FDN should not have a third bite at the apple here. * * * 

Yes. 

DIS@IJSSION 

53 See Exh. 8, p. 21; and Exh. 4, pp. 23-24. 
54 See Tr. at 11 1-1 12, and 114. 
5 5  See Attachments 1 - 4, 
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The legal doctrines of res judicata and collateral estoppel are legal principles designed to 

prevent relitigation of previously decided issues? These are important principles because they 

“relieve parties of the cost and vexation of multiple lawsuits, conserve judicial resources, and, by 

preventing inconsistent decisions, encourage reliance on adj~dication.”~~ Res judicata, or claim 

preclusion, commonly means that a final judgment on the merits bars the parties from relitigating 

issues that were or that might have been raised in the previous action.58 Collateral estoppel, or 

issue preclusion, precludes relitigation of an issue that has already been determined by a valid 

judgment.59 Both doctrines examine the following key points: (1) are the two actions identical; 

(2) do the actions involve the same parties; and (3) was an order on the merits issued by an 

adjudicatory body in the first action such that the second action should be precluded.60 In this 

case, the key elements are satisfied, and the doctrines of res judicata and collateral estoppel bar 

FDN’ s attempt to avoid nonrecurring disconnection charges. 

FDN’s Objection to Nonrecurring Disconnection Fees Is Precluded by the UNE Cost 
Orders and the Key Customer Docket 

In both the UNE Cost Orders and in the Key Customer Docket, BellSouth and FDN 

participated in proceedings in which nonrecurring disconnection charges were at issue. In the 

May UNE Cost Order, this Commission examined Sprint’s objections to work times; Sprint 

contended as FDN’s witness Dr. Ankum claimed, that jumper work alone was involved in certain 

56 Tuma v. Dade County Pub. Seh., 989 F. Supp. 1471 (S.D. Fla. 1998). 
57 Id., 989 F. Supp. at 1473. 

Moitie, 452 U.S. 394,398 (S. Ct. 1981). 
59 Stogniew v. McQueen, 656 So. 2d 917,919 (Fla. 1995). 

The precise language used by courts varies from case to case. In essence these doctrines 
consider two actions together to determine whether one case should prevent a party from 
relitigating a claim or issue in a later case. See generally, Stognew, 656 S0.2d at 919; Husky 
Industries v. GrifJith, 422 So.2d 996, 999 (Fla. gfh DCA 1982); Pollak v. Courshon, 768 So.2d 2, 
6 (Fla. 3‘d DCA 2000). 

Cooper v. Federal Reserve Bank, 467 U.S. 867, 874 (1984); Federated Dep’t Stores, Inc. v. 
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loop disconnection activities. In the Key Customer Docket, FDN itself filed testimony 

complaining of nonrecurring disconnection charges. 

In this case, the Commission can apply either res judicata and/or collateral estoppel to 

preclude FDN’ s complaints against nonrecurring disconnection charges. In relevant part, the 

UNE Cost Orders addressed the work times and rates for UNEs, including loops. The Key 

Customer Case involved an FDN attack against BellSouth’s winback tariffs. This case involves 

a billing dispute, and an alleged breach of contract claim. Although these actions vary to some 

degree, res judicata requires only that “the facts essential to the maintenance of the action” be 

identical? Here, the essential facts - the imposition of nonrecurring disconnection rates and the 

nature of the work times involved to determine the appropriate rates are identical to facts 

presented and litigated in the UNE Cost Orders and in Key Customer. Because res judicata bars 

even those claims that were not directly raised, but that could have been raised, FDN has no 

basis to maintain any further objection to nonrecurring disconnection charges that it could and 

shsuPd have raised in earlier proceedings. 

In the alternative, if the Commission deems the cases sufficiently different such that res 

judicata does not apply, (BellSouth submits the cases are sufficiently similar to satisfy the res 

judicata standard), the doctrine of collateral estoppel would preclude FDN’ s objections. 

Collateral estoppel applies even if two cases or causes of action are different, in which case the 

judgment in the first case estops the parties from litigating in the second case issues that are 

common to both!* 

In reviewing FDN’s complaints about nonrecurring disconnection charges in this docket 

and considering the UNE Cost Orders and the Key Customer Docket, it is clear that all actions 

‘I Huslly Industries, 422 So.2d at 5-6. 
42 Id,  at 6-7. 
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address the manner in which BellSouth charges FDN nonrecurring disconnect fees, the work 

times involved in the rates for such fees, and winback situations. This Commission necessarily 

considered all of these points, and determined that BellSouth should assess nonrecurring 

disconnection charges and set the applicable rate resulting from its evaluation of the work tasks. 

In doing so, the LNE Cost Orders and the Key Customer Order preclude FDN from raising 

complaints about the nature of these fees, the work involved in disconnecting a loop, and the 

imposition of such fees when a customer migrates between carriers. FDN has waived any right 

to further litigate these points now, and the Commission should reject out of hand its untimely 

attack at this juncture. 

The Parties in this Action Are Identical to the Parties in the Key Customer Docket 

It is readily apparent that both FDN and BellSouth were parties in the proceedings 

resulting in the UNE Cost Orders and the Key Customer Order. Thus, this Cornmission is 

authorized to hold FDN bound by its prior decisions. 

The UNE Cost Orders and Key Customer Order Constitute Effective Decisions that 
Preclude Relitigation Over UNE Loop Disconnection Charges 

FDN cannot dispute that this Commission issued final decisions on the merits in its UNE 

Cost Orders and in the Key Customer Order. Decisions rendered by administrative agencies 

have preclusive effect.63 The term “administrative preclusion” refers to a judicial proceeding in 

which the prior decision of an administrative agency is given 

effect .64 Florida courts recognize administrative p r e c l u s i ~ n . ~ ~  

res judicata or collateral estoppel 

Consequently, this Commission’s 

63 See Astoria Federul Sav. and Loan Ass’n v. Solimono, 
University of Tennessee v. Elliott, 478 U S .  788, 798 (1986); 
384 U.S. 394,422 (1966). 
64 Solimono, 501 US. at 109. 

501 U.S. 104, 107-108 (1991); 
US, v. Utah Const. & Min. Co., 

65 Where an administrative agency is acting in a judicial capacity and resolves disputed issues of 
fact properly before it, as to which the parties have had an adequate opportunity to litigate, the 

21 



decision in the Key Customer Docket prevents FDN’ s attack against nonrecurring disconnection 

charges here. 

IV. CONCLUSION 

BellSouth requests that this Commission order FDN to submit fi.111 payment for 

nomecurring loop disconnection charges and UNE rate zone charges as well as late payment fees 

following the completion of a joint billing reconciliation effort. 

Respectfiilly submitted this 14th day of January, 2005. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

c/o Nancy Sims 
I50 South Monroe Street, Suite 400 
Tallahassee, FL 323 0 1 

MEREDITH E. MAYS 
Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0750 

court will apply res judicata or collateral estoppel to enforce repose. United Stutes Fidelity and 
Guar. Co. v. Odoms, 444 So. 2d 78, 80 (Fla. 5th DCA 1984)(citing Jet Air Freight v. Jet Air 
Freight Delivery, h c . ,  264 So. 26 35 (Fla. 3d DCA), cert. denied, 267 So. 2d 833 (Fla. 1972). 
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1. 

Attachments to the Post-Hedng Brief of BellSouth Telecommunications. Inc. 

Selected excerpts from the Parties’ 1998 Agreement, which adopted the 1997 
Agreement between BellSouth and MCI. 

2. Selected excerpts fi-om the Parties’ Interim Agreement. 

3. 

4. 

Selected excerpts from the Parties’ Standalone Agreement. 

Selected excerpts from the ‘Parties’ Current Agreement. 



ATTACHMENT 1 



AGREEMENT 

This Agreement, which shall become effective as of the 1“ day of July, 1998, is entered 
into by and between Florida Digital Network, Inc. (“FDN”) on behalf of itself, and BellSouth 
Telecomrnunicatiom, Inc. (“BellSouth”), a Georgia corporation, having an office at 675 W. 
Peachtree Street, Atlanta, Georgia 30375, on behalf of itself and its successorS arid assigns. 

WHEREAS, the Telecommunications Act of 1996 (the ‘‘Act”) was signed into law on 
February 8,1997; and 

WHEREAS, section 252(i) of the Act requires BellSouth to make available any 
interconnection, service, or network element provided under an agreement approved by the 
appropriate state regulatary body to any other =questing telecommunications carrier upon the 
same tern and conditi.oris as those provided in the agreement in its entirety; and 

WHEREAS, I;DN has requested that BellSouth make available the interconnection 
agreement in its entirety executed between BellSouth and MCI, dated June 3, 1997 for the state 
of Fllsrida. 

NOW, THEREVORE, in consideration of the promises and mutual covenants of this 
Agreement, FDN and BellSouth hereby agree as follows: 

1. 

2. 

3. 

4. 

FDN and BellSouth shall adopt in its entirety the MCI Interconnection Agreement 
dated June 3, 1997 and any and all amendments to said agreement executed and 
approved by the appropriate state regulatory commission as of the date of the 
execution of this Agreement. The MCI Interconnection Agreement and all 
amendments are attached hereto as Exhibit I and incorporated herein by this 
reference. 

The term of this Agreement shall be fiom the effective date and shall expire as set 
forth in Part A, section 3 of the MCI Interconnection Agreement. For the 
purposes of determining the expiration date of this Agreement pursuant to Part A, 
section 3 of the MCI Interconnection Agreement, the effective date shall be June 
19,1997. 

At least 30 days after execution, BellSouth shall provide and make available to 
FDN a copy of all amendments to the MCL Interconnection Agreement executed 
after the effective date of this Agreement. FDN shall notify BellSouth of 
acceptance or rejection of the amendment within 30 days of receipt of said 
amendment. 

Every notice, consent, approval, or other cornmications required or 
contemplated by this Agreement shall be in writing and shall be delivered in 
person or given by postage prepaid mail, addressed to: 
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BellSouth Telecommunications, hc. 
OLEC Account Team 
Room E4El 
3535 Colonnade Parkway 

- Birmingham,Alabama35243 

and 

General Attorney - COU 
675 W. Peachtree Street 
Suite 4300 
Atlanta, Georgia 30375 

Florida Digital Network, hc. 
Michael Gallagher 
f 199 North Orange Avenue 
Orlando, Florida 32804 

or at suck other address as the intended recipient previously shall have designated by written 
notice to the other Party. Where specifically required, notices shall be by certified or registered 
mail. Unless otherwise provided in this Agreement, notice by mail shall be effective on the date 
it is officialiy recorded as delivered by return receipt or equivalent, and in the absence of such 
record of delivery, it shall be presumed to have been delivered the fifth day, or next business day 
after the fifth day, after it was deposited in the mails. 

IN' WlTNESS WHEREOF, the Parties have executed this Agreement through their 
authorized representatives. 

BellSouth Telecommunications, hc. Florida Digital Network, Inc. 

J m  Hendrix (sinnature on original) Mike Gallagher (signature on original) 

DATE DATE 

7/1/98 6/29/98 

249254.1 

2 
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MCImetro-BellSouth Florida Interconnection Agreement 

MClmetrolBellSouth INTERCONNECTION AGREEMENT 

This Interconnection Agreement (the "Agreement"), effective [insert datel, 199 
(the "Effective Date"), is entered into by and between BellSouth Telecommunications, 
In@, g"BellSouth"), a Florida corporation, and MClmetru Access Transmission Services, 
Rnc, ("MClrn"), a Delaware corporation, and to establish the rates, terms and conditions 
for interconnection, local resale, anciflary services and purchase of unbundled network 
elements (individually referred to as the "service" or collectively as the "services"). 

WHEREAS, the parties wish to interconnect their local exchange networks in a 
technically and economicalty efficient manner for the transmission and termination of 
calls ("Interconnection"); and 

WHEREAS, MClm wishes to purchase Telecommunications Services for resale 
to others ("Local Resale" or "Services for Resale"), and BellSouth is willing to provide 
such service pursuant to the terms and conditions of this Agreement; and 

WHEREAS, MClm wishes to purchase on an unbundled basis Network 
Elements, and BellSouth is willing to provide such services; and 

WHEREAS, MClm wishes to purchase ancillary services such as access tu 
poles, ducts conduits and rights of way and collocation of equipment at BellSouth's 
facilities on the terms and subject to the conditions of this Agreement; and 

WHEREAS, the parties intend the rates, terms and conditions of this Agreement, 
arid their performance of obligations thereunder, to comply with the Communications 
Act of 1934, as amended by the Telecommunications Act of 1996 (the "Act"), the 
applicable Rules and Regulations of the Federal Communications Commission rFCC") 
in effect, and the orders, rules and regulations of the state regulatory body. 

Now, therefore, in consideration of the terms and conditions contained herein, 
BellSouth and MClm hereby mutually agree as foilows: 

PartA-1 
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MCImetro-BellSouth Florida Interconnection Agreement 

terns are not renegotiated within ninety (90) days after such notice, the dispute 
shall be resolved in accordance with Section 23 (Dispute Resolution Procedures) 
of this Agreement. 

2.5 The parties intend that any additional sewices requested by either party 
relating to the subject matter of this Agreement wit1 be incorporated into this 
Agreement by amendment. 

ecflon 3. Term ofAgreement 

This Agreement shall become binding upon execution by the parties and 
continue for a period of 3 years, unless earlier terminated in accordance with 
Section 20 (Termination). No later than 180 days prior to the expiration of this 
Agreement, the parties agree to commence negotiations with regard to the 
terms, conditions and prices of a follow on agreement for the provision of 
services to be effective on or before the expiration date of this Agreement 
(“Follow-on Agreement”). The Parties further agree that any such Follow-on 
Agreement shall be for a term of no less than three years unless the Parties 
agree otherwise. 

If, within 135 days of commencing the negotiation referenced above, the Parties 
are unable to satisfactorily negotiate new terms, conditions and prices, either 
Party may petition the State regulatory body to establish an appropriate follow- 
on Agreement pursuant to 47 U.S.C. ‘252. The Parties agree that in such event 
they shall encourage the State regulatory body to issue its order regarding such 
Follow-on Agreement no later than the expiration date of this Agreement. The 
Parties further agree that in the event the State regulatory body does not issue 
its order by the expiration date of this Agreement or if the Parties continue 
beyond the expiration date of this Agreement to negotiate without State 
regulatory body intervention, the terms, conditions and prices ultimately ordered 
by the State regulatory body, or negotiated by the Parties, will be effective 
retroactive to the day following the expiration date of this Agreement. Until the 
Follow-on Agreement becomes effective, BellSouth shall provide Services 
pursuant to the terms, conditions and prices of this Agreement that are then in 
effect. 

Sectkm 4. Charges and Payment 

In consideration of the services provided by BellSouth under this Agreement, 
MClm shall pay the charges set forth in Attachment t. The billing and payment 
procedures for charges incurred by MClrn hereunder are set forth in Attachment 
VIII. 

Secfhn 5. Assignment and Subcontract 

5.1 Any assignment by either party to any non-affiliated entity of any right, 

Part A - 4 
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MCImetro-BellSouth FIorida Interconnection Agreement 

Section f 6. Waivers 

16.1 No waiver of any provisions of this Agreement and no consent to any 
default under this Agreement shall be effective unless the same shall be in 
yiting and properly executed by or on behalf of the party against whom such 
waiver or consent is claimed. 

16.2 No course of dealing or f a h e  of any party to strictIy enforce any term, 
right, or condition of this Agreement in any instance shall be construed as a 
general waiver or relinquishment of such term, right or condition. 

16.3 Waiver by either party of any default by the other party shall not be 
deemed a waiver of any other default. 

Section f7. Survival 

The following provisions of this Part A shall survive the expiration or termination 
of this Agreement: Sections 10, 11, 12, 21,22,24 and 27, and any other 
obIigations ta he performed after the expiration or termination of the Agreement. 

Section 18. Force Maleure 

Neither party shall be held liable for any delay or failure in performance of any 
part of this Agreement from any cause beyond its control and without its fault or 
negligence, such as acts of God, acts of civil or military authority, embargoes, 
epidemics, war, terrorist acts, riots, insurrections, fires, explosions, earthquakes, 
strikes, nudear accidents, floods, power blackouts, or unusually severe weather. 
In the event of any such excused delay in the performance of a party’s 

abtigations(s) under this Agreement, the due date for the performance of the 
original obligation(s) shall be extended by a term equal to the time lost by reason 
of delay. In the event of such delay, the delaying party shall perform its 
obligations at a performance level no less than that which it uses for its own 
operations and will resume performance in a nondiscriminatory manner. 

Section 19. Nan-Discriminatory Treatment 

If as a result of any proceeding or filing before any Court, State Commission, or 
€he Federal Communications Commission, voluntary agreement or arbitration 
proceeding pursuant to the Act or pursuant to any applicable state law, BellSouth 
becomes obligated to provide Services and Elements, whether or not presently 
covered by this Agreement, to a third Party at rates or on terms and conditions 
more favorable to such third Party than the applicable provisions of this 
Agreement, MClm shall have the option to substitute such more favorable rates, 
terms, and conditions for the relevant provisions of this Agreement which shall 
apply to the same States as such other Party, and such substituted rates, terns 
or conditions shall be deemed to have been effective under this Agreement as of 
the effective date thereof. BellSouth shall provide to MClm any BellSouth 
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MCImetro-BellSouth FIorida Interconnection Agreement 

No provision of this Agreement shall be deemed waived, amended or modified 
by either party unless such a waiver, amendment or modification is in writing, 
dated, and signed by both parties. 

Section 29. Severability 

Subject to Section 2 - Regulatory Approvals, if any part of this Agreement is held 
to be invalid for any reason, such invalidity will affect only the portion of this 
Agreement which is invalid. In all other respects this Agreement will stand as if 
such invalid pmvision had not been a part thereof, and the remainder of the 
Agreement shall remain in full force and effect. 

Section 30. Headings Not Controlling 

The headings and numbering of Sections, Parts and Attachments in this 
Agreement are for convenience only and shall not be construed to defme or hnit 
my of the terms herein or affect the meaning or interpretation of this Agreement- 

Section 31. €ntire Agreement 

This Agreement, including all Parts and Attachments and subordinate 
documents attached hereto or referenced herein, all of which are hereby 
incorporated by reference herein, constitute the entire matter thereof, and 
supersede all prior oral or written agreements, representations, statements, 
megotiations, understandings, proposals, and undertakings with respect to the 
subject matter thereof 

This Agreement may be executed in counterparts. Each counterpart shall be 
considered an original and such counterparts shall together constitute one and 
the same instrument. 

n 33. Successors and Assigns 

This Agreement shall be binding upon, and inure to the benefit of, the parties 
hereto and their respective successors and permitted assigns. 

Section 34. 

The parties acknowledge that the terns of this agreement were established 
pursuant to an order of the Florida Public Service Commission. Any or all of the 
terms of this agreement may be altered or abrogated by a successful challenge 
to the agreement (or to the order approving the agreement) as permitted by 
applicable law. By signing this agreement, the parties do not waive their right to 
pursue such a challenge. 

PartA - 21 
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MCImetro-BellSouth Florida Interconnection Agreement 

ATTACHMENT I, 

PRICE SCHEDULE 

1, General Principles 

1.1 All rates pruvided under this Agreement are permanent unless 
otherwise indicated in Table 1, subject to true-up, and shall remain in 
effect until the Commission determines othewise or unless they are not in 
accordance with all applicable provisions of the Act, the Rules and 
Regulations of the FCC in effect, or the Commission’s rules and 
regulations, in which case Part A, Section 2 shall apply. 

I .2 Except as otherwise specified in this Agreement, the Act or any 
Commission order, each Patty shall be responsible for all costs and 
expenses that it incurs to comply with its obligation under this Agreement. 

Local Service Resale 

The rates that MClm shall pay to BellSouth for Resale shall be an amount equal 
%o BellSouth’s tariffed rates for each resold service as reduced by a percentage 
amount equal to the wholesale discount (set forth below in section 2.1, betow). If 
BellSouth reduces such tariffed rates during the term of this Agreement, the 
wholesale discount shall be applied to the reduced tariffed rates. 

2. I The following wholesale discount will apply to all Telecommunications 
Services available for resale in Florida: 

Residential Service: 21.83 % 

Business Service: 16.81 % 

3. Unbundled Network Elements 

The charges that MClm shall pay to BellSouth for Network Elements are set forth 
in Table 1 of this Attachment. 

4. Ancillary Functions and Supporting Elements 

The interim prices for collocation, AIN and other Ancillary Functions or 
Supporting Elements that MCIm shall pay to BellSouth are set forth in Table I of 
this Attachment. 

Attachment I - 1 
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General Terms and Conditions 
Page 1 

THIS XNTERIM AGREEMENT is made by and between BellSouth 
Telecemunicatiom, hc., (“Bel1South”), a Georgia corporation, and Florida Digital Network, 
Ins, (“‘FDN”), a Delaware corporation, and shall be deemed effective as of the last date of 
si 
“Partf‘ or “Parties.” 

by the Parties. This Agreement m y  refer to either BellSouth or FDN or both as a 

WEEICEAS, BellSouth is a local exchange telecommunications company authorized to 
provide telecomuniciations services in, inter alia, the state of Florida, and 

WHEREAS, FllN is a CLEC authorized to provide telecommunications services in, inter 
alia, the state of Florida; and 

WHEREAS, Bd1Sout.h and FDN have entered into good faith negotiations pursuant to 
the Act to renegotiate an interconnection agreement (“New Interconnection Agreement”) to 
replace the existing interconnection agreement between the Parties, which expired on June 3, 
2000 (“Expired Interconnection Agreement”); and 

WHEREAS, until such time as the Parties execute the New Interconnection Agreement, 
BellSouth and FDN shall continue to operate under the rates, terms and conditions of the Expired 
Interconnection Agreement; and 

WHEREAS, subsequent to the expiration of the Expired Interconnection Agreement, 
d h g  the pendency of the interconnection negotiations the FCC entered an Order dated 
November 5,1999, in CJC Docket No, 96-98, Third Report and Order (“UNE Remand Order”); 
md 

WHEREAS, subsequent to the expiration of the Expired Interconnection Agreement, 
during the pendency ofthe interconnection negotiations between BellSouth and FDN, the FCC 
entered a Supplemental Order Clarification dated June 2,2000, in CC Docket No. 96-98, Third 
Report and Order (“Supplemental Clarifying Order”); and 

WHEREAS, BellSouth and FDN desire to implement the FCC UNE Remad Order and 
Supplemental Clarifjnng order on an interim basis until such time as the New Interconnection 
Agreement is executed by the Parties or for a year, whichever is shorter; and 

WHEREAS, thc Parties acknowledge that this the subject matter of the FCC UNE 
Remand Order and Supplemental Clarifying Order is subject to filrther regulatoIy rule-making by 
the FCC and/or state Commissions. Notwithstanding the execution of this Agreement, the 
Parties do not intend to waive any rights or obligations, which may arise from a subsequent 
regulatory rule-making or judicial decision; and 

WHEREAS, =IN also desires to purchase from BellSouth the Universal Digital Channel 
(me) hop .  

FDN, inc, 
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NOW THEW,FORE, in consideration of the mutual agreements contained herein, 
BellSouth and FDN a p e  as follows: 

1. 

2. 

2.1 

2.2 

Definitions 

Affiiiate is defined as a person that (directly or indirectly) owns or controls, is owned 
or controlkd by, or is under common ownership or control with, another person. For 
purposes ofthis paragraph, the term 4 4 ~ ~ y *  means to own an equity interest (or 
equivalent thereof) of more than 10 percent. 

Commission is defined as the approptiate regulatory agency in the state of Florida. 

Competitive Local Exchange Carrier (CLEC) means a telephone company 
certificated by the Commission to provide local exchange service witbin BellSouth’s 
fi.anchised area. 

End User means the ultimate user of the Telecommunications Service. 

FCC means the Federal Communication Commission. 

Telecommunications means the transmission, between or among points specified by 
the user, of information of the user’s choosing, without change in the form or cantent 
of the infor.maition as sent and received. 

Telecommunications Service means the offering of telecommunications for a fee 
directly to the public, or to such classes of users as to be effectively available directly 
to the public, regardless of the facilities used. 

Telecommnnications Act of 1996 (‘Actn) means Public Law 104-104 of  the United 
States Congress effective February 8,1996- The Act amended the Communications 
Act of 1934 (47, U,S.C. Section 1 et. seq.). 

Term of the Agreement 

The term ofthis Agreement shall be one year or until the Parties execute the New 
Interconnection Agreement, whichever is sooner. The term of this Agreement shall 
begin on the last date of signature by the Parties and shall apply to the state of Florida. 

The Parties agree that by no earlier than two hundred seventy (270) days and no later 
than one hundred and eighty (180) days prior to the expiration of this Agreement, they 
shall commence negotiations for a new agreement to be effective beginning on the 
expiration date of this Agreement (“Subsequent Agreement”). If as of the expiration 
of this Agreement, a Subsequent Agreement has not been executed by the Parties, 
then except as set forth in Section 2.3.2 below, this Agreement shall continue on a 
month-to-m.onth basis while a Subsequent Agreement is being negotiated. The 
Parties’ rights and obligations with respect to this Agreement after expiration shall be 
as set furth in Section 2.3 below. 

FDN, Inc. 
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16.4 

17, 

18. 

19. 

20. 

21. 

22. 

Parties shall renegotiate in good faith such mutually acceptable new term as may be 
required, hi the event that such new t e rn  are not renegotiated within ninety (90) 
days after wuch notice, the Dispute shall be referred to the Dispute Resolution 
procedure set forth in this Agreement. 

Notwihtaxiding anything to the contrary in this Agreement, this Agreement shall not 
be amended or modified after the expiration date hereof as set forth in Section 2 
above. 

Non-waiveir of Legal Rights 

Execution of this Agreement by either Party does not coflfirm or infer that the executing 
Party agrees with any decision@) issued pursuant to the TelecomrnuniCations Act of 
1996 and the consequences of those decisions on specific language in this Agreement. 
Neither Pay waives its rights to appeal or otherwise challenge any such decision(s) and 
each Party fieserves all of its rights to pursue any and all legal and/or quitable remedies, 
including appeals of any such decision(s). 

Severability 

If any provision of this Agreement, or the application of such provision to either Party 
or circumstaince, shall be held invalid, the reminder of the Agreement, or the 
application of any such provision to the Parties or circumstances other than thuse to 
which it is held invalid, shall not be affected thereby, provided that the Parties shall 
attempt to reformulate such invalid provision to give effect to such portions thereof as 
may be valid without defating the intent of such provision. 

Waivers 

A failure or delay of either Party to enforce any of the provisions hereof, to exercise any 
option which is herein provided, or to require performance of any of the provisions 
hereof shall in no way be construed to be a waiver of such provisions or options, and 
each Party, notwithstanding such fdure, shaIl have the right thereafter to insist upon the 
perforrnancc: of any and all of the provisions of this Agreement. 

Governing Law 

This Agreenient shall be governed by, and comtmed and enforced in accordance with, 
the laws of the State of Georgia, without regard to its conflict of laws principles. 

Arm’s Length Negotiations 

This Agreenient was executed after ann’s length negotiations between the undersigned 
Parties and reflects the conclusion of the undersigned that this Agreement is in the best 
interests of zdl Parties. 

Notices 

Version 2QQQ:8/29/00 FDN, Inc. 
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21, Arm’s Length Negotiations 

This Apment  was executed after arm’s length negotiations between the undersigned 
Parties md reflects the conclusion of the undersigned that this Agreesnent is in the best 
interests of all Parties, 

220 Notices 

22. B Every notitx, consent, approval, or other CotxUnUnications requid or contemplated 
by this Agreement shall be in Writing and shall be delivered by hand, by ovemight 
courier or by US maif postage prepaid, address to: 

BellSonth Telecommunications, Inc. 
Account Team 
600 N o d  1 9 ~  Street 
Birmingham, Alabama 35203 

and 
General Attorney - COU 
Suite 4300 
675 W, Peachtree St. 
Atlanta, GA 30375 

oirida Digital Network, Inc. 
Michael P. Gallagher 

the intended recipient previously shall have designated by 
written notice to the other Patty. 

22.2 Unless othemise provided in this Agreement, notice by mail shall be effective on the 
date it is officially recorded BS delivered by return receipt or equivalent, and in the 
absence of such record of delivery, it shall be presumed to have been delivered the 
fifth day, or next business day after the fifth day, after it was deposited in the mails. 

22.2.1 Notwithstanding the foregoing, BellSouth m y  provide FDN notice via Internet 
posting of r&ce changes, changes to the terms and conditions of services available for 
resale, changes to business processes and policies, notices of new service offerings, 
and changes to service offerings not requking an amendment to this Agreement, 
notices required to be posted to BellSouth’s website, and any other information of 
general applicability to CLECs. 

23. Rule of Construction 

No rule of construction requiring interpretation against the drafting Party hereof shall 
apply in the interpretation of this Agreement. 

Version 2Q00:8R9/00 FDN. Inc. 
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are obligated to pmvide access to In&nnection, sewices and Network Elements to 
FDN as a rt:questing carrier under the Act). 

32, Survival 

The Parties' obligations under this Agreement which by their nature are intended to 
continue beyond the termhation or expiration of this Agreement shall d v e  the 
termination or expiration of this Agreement. 

33, Entire Agreement 

This Agreement and its Attachments, incorponited herein by this reference, sets forth 
the entire widerstanding and supersedes prior Agreements between the Parties relating 
to Universal Digital Channel (UDC) &oops and unbundled network element 
combinations and merges all prior discussions between them. Any orders placed under 
prior agreements between the Parties shall be governed by the terms of this Agreement. 
Neither Panty shall be bound by any definition, condition, provision, representation, 
warranty, covenant or promise other than as expressly stated in this Agreement or as is 
contemporanmusly or subsequently set forth in writing and executed by a duly 
authorized officer or representative of the Party to be bound thereby. 

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year Written 
below. ' 

BeltlSouth Telecommxt nications, Inc. Florida Digital Network, Inc. 

On file on file 
Signature Signature 

Jeny Hendrix Mike GalIacrher 
Name Name 

Senior Director CEO 
Title Title 

10/20/2000 __I 10/09/2000 
Date Date 

Version 2QO0:8129/00 
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Agreement Between 
BeltSouth Telecommunications Inc. 

And 
Florida Digital Network, Inc. 

THIS AGREEMENT is made by and between BellSouth Telecommunications, Inc., 
g“BelSouth”), a Georgim corporation, and Florida Digital Network, Inc. (TDN’’), a Dehware 
corporation, and shall be deemed effective as of the Iast date.of signature by the Parties. This 

emnt may refer to either BellSouth or FDN or both as a “ P W ’  or “Parties.” 

WTNESSETH 

WHEREAS, BellSouth is a local exchange telecommunications company authorized to 
provide telecommunications services in, inter alia, the state of Florida; and 

WHEREAS, FIIN is a CLEC authorized to provide telecommunications services in, inter 
alia9 the state of Florida; and 

=REAS, BeNouth and FDN have entered into good faith negotiations pursuant to the 
Act to renegotiate an interconnection agreement (‘‘New Intercomeztion Agreement”) to replace 
the exkting interconnection agreement between the Parties, which expired on June 3,2000 
(“‘Expired Interconnection Agreement”); and 

W€EREAS, until such time as the Parties execute the New Interconnection Agreement, 
BellSouth and FDN shill continue to operate under the rates, t ern  and conditions of the Expired 
Hat erconnect ion Agreements; and 

WHEREAS, BellSouth and FDN are currently involved in an arbitration proceeding (the 
‘‘kbitration’’) before the Florida Public Services Commission to resolve any and all disputes 
which arose during the course of the negotiations; and 

WHEREAS, FIN desires access to incorporate rates for UNE’s as set forth by the Florida 
Public Service Commhion in Docket Number 990649-TP/Order Number PSC-0 1 - 1 1 8 1 -FOF-TP 
issued on May 25,2001.. 

NOW THERE.FORF1, in consideration of the mutual provisions contained herein and 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
aehawkdged, BellSouth and FDN herby covenant and agree as follows: 

1. Attachment I, Table 1-1, 1-2, 1-3, 14, 1-5 of the Expired Agreement is hereby 
amended to include those rates ordered by the Florida Public Service Commission in 
Docket Number 990649-TP as set forth in Exhibit 1 attached hereto and incorporated 
herein by this reference. 



2. 

3. 

4. 

5. 

6. 

Attachment 1, ExhiVi A of the Interim Agreement dated October 20,2000 and the 
Amendment to the interim Agreement to add Dark Fiber rates dated March 20,2001 
are hereby ;mended to iuclude to include those rates ordered by the Florida Public 
Service Coinmission in Docket Number 990649-TP as set forth in Exhibit 1 attached 
hereto and imcoxpor&d herein by this reference. Further, both said Interim 
Agreements are amended such that the term of those agreements coincides with the 
term of this Agreement. 

Any rate in the expired Agreement that is not expressly replaced by the rates set forth 
in Exhibit 1 and as desmid in paragraphs 1 and 2 above shall remain in fill force and 
effect in accordance With the terms of the Expired Agrement. 

The Parties agree that all of the other provisions of the Expired Agreement, dated M y  
1, 1998, shd remain in full force and eflkct, except as stated in the Interim 
Agreements dated October 20,2000, and March 20,2001 

The Parties further agree that either or both of the Parties is authorized to submit this 
Agreement to the applicable PSC or other regulatory body having jurisdiction over the 
subject matter of this Agreement, for approval subject to Section 252(e) of the federal 
Telecommunications Act of 1996. 

Notwithstanding mything herein to the contrary, the parties do not intend to, and 
nothing hemin shall, alter the terms of that certain Confidential Settlement Agreement 
dated April 18,2001. 

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year written 
k b w ,  

BellSouth Telecommunications, Inc. 

BY: Simature on file 

Name: C.W. Boltz 

Title: Managing Director 

Date: 9-5-01 

Fiorida Digital Network 

By: Signature on file 

Name: Mike Gallagher 

Title: CEO 

Date: 8/22/0 1 



1, 

B 2 

I .3 

Term of the Agreement 

The tenn of‘this Agreement shall be one year or until the Parties execute the New 
Interconnection Agreement, whichever is sooner. The term of this Agreement shall 
begin on the last date of signature by the Parties and shall apply to the state of Florida. 

The Parties agree that by no earlier than two hundred seventy (270) days and no later 
than one hundred and eighty (1 80) days prior to the expiration of this Agreement, they 
shall commtnce negotiations for a new agreement to be effective beginning on the 
expiration date of this Agreement (“Subsequent Agreement”). If as of the expiration of 
this Agreement, a Subsequent Agreement has not been executed by the Parties, then 
except as set forth in Section 1.3.2 below, this Agreement shall continue on a month- 
to-month basis while a Subsequent Agreement is being negotiated. The Parties’ rights 
and obligations with respect to this Agreement afkr expiration shall be as set forth in 
Section 1.3 below. 

If, within one hundred and thirty-five (135) days of commencing the negotiation 
referred to in Section 1.2 above, the Parties are unable to negotiate new terms, 
conditions and prices for a Subsequent Agreement, either Party m y  petition the 
Commission to establish appropriate terms, conditions and prices for the Subsequent 
Agreement pursuant to 47 U.S.C. 252. In the event the CormniSsion does not issue its 
order prior to the expiration date of this Agreement, or ifthe Parties continue beyond 
the expiration date of this Agreement to negotiate the Subsequent Agreement without 
Comnjssioa mtemention, the terms, conditions and prices ultimately ordered by the 
Commission, or negotiated by the Parties, will be effective retroactive to the day 
following thle expiration date of this Agreement. 



17. 

19, 

26. 

21, 

21.1 

Notwithstanding anything to the contrary in this Agreement, this Agreement shall not 
be amended or modified after the expiration date hereof as set forth in Section I 
above. 

Nom-waiver of Lea l  Rights 

Execution alf this Agreement by either Party does not confirm or infix that the executing 
Party agrea with any decision(s) issued pursuant to the TelecommUnicatium Act of 1996 
d the conisequences of h s e  decisions on specjfic language in this Agreemmt. Neither 
Party waives its rights to appeal or otherwise challenge any such decisionfs) and each Party 
reserves all of its rights to pursue any and dl legal andlor equitable remedies* inchding 
appeals of any such decisbn(s). 

Severability 

If any provision of this Agreement, or the application of such provision to either Party or 
circumStam;e, shall be held invalid, the remainder of the Agreement, or the application of 
any such provision to the Parties or c i r c - ~ s  other than those to which it is held 
invalid, shall not be affected thereby, provided that the Parties shall attempt to reformulate 
such m d d  provision to give efkct to such portions thereof as may be valid without 
&htmg the intent of such pmvision. 

Waivers 

A f$ilure or delay of either Party to enfbrce any of the provisions hereof, to exercise any 
option which is herein provided, or to require performance of any of the provisions hmof 
sfiall in 130 way be construed to be a waiver of such provisions or options, and each Party, 
mtwithstauding such failure, shall have the right thereafter to insist upon the performance 
ofany and all of the provisions of this Agreement. 

Governing Law 

This Agreenxmt shall be governed by, and construed and enfbrced in accordance with, the 
laws of the State of Georgia, without regard to its conflict af laws principles, 

Arm’s Length Negotiations 

This Agremmt was executed after arm’s length negotiations between the undersigned 
Parties and reflects the conchion of the undersigned that this Agreement is m the best 
interests of all Parties. 

Notices 

Every notia:, consent, approval, or other cornmications required or contemplated by 
this Agreement shall be in writing and shall be delivered by hand, by overnight courier 
or by US mail postage prepaid, address to: 



BellSouth Telecommunications, Inc. 

21.2 

22. 

23. 

24. 

Account Team 
600 North 19’ Street 
Birminsham, Alabama 35203 
and 
General Attorney - COU 
Suite 4300 
675 W. Peachtree St. 
Athta, GA 30375 
Florida Digital Network, Inc. 
Michael P. GaIlagher 
390 North Orange Ave. 
Suite 
Orhdo,  Florida 3280 

or at such o h r  address as the intended recipient previously shaH have designated by 
written notice to the other Party. 

Unless otherwise provided in this Agreement, notice by mail shall be effective on the 
date it is officially recorded as delivered by return receipt or equivalent, and in the 
absence of such record of delivery, it shall be presumed to have been delivered the fifth 
day, or next business day after the fifth day, after it was deposited in the mails. 

Notwithstanding the foregoing, BellSouth may provide FDN notice via Internet 
posting of price changes, changes to the terms and conditions of services available for 
resale, changes to business processes and policies, notices of new service offerings, 
and change!; to service offerings not requiring an amendment to this Agreement, 
notices required to be posted to BeflSouth’s website, and any other information of 
general applicability to CLECs. 

Rule of Construction 

No rule of clonstnrction requiring interpretation against the draftig Party hereof shali apply 
in the mtapretation of this Agreement. 

Headings of No Force or Effect 

The headings of Articles and Sections of this Agreement are for convenience of refkrence 
only, and shdl in no way define, mod@ or restrict the meaning or interpretation of the 
terms or provisions of this Agreement. 

Multiple Counterparts 
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AMENDMENT 
TO THE 

AGREEMENT BETWEEN 
FLORIDA DIGITAL NETWORK, INC. 

AND 
BELLSOUTH TELECOMMUNICATIONS, INC. 

DATED SEPTEMBER $,ZOO$ 

Pursuant to this Amendment, (the 'Amenctment~, Florida Digital Network, Inc. (IFDN?, 
and BellSouth Telecommunications, Inc. ("BellSouth?, hereinafter referred to collectively as the 
'Parties,' hereby agree to amend that certain Interconnection Agreement between the Parties 
dated September 5,2001 ("Agreement?. 

WHEREAS, BellSouth and FDN entered into the Agreement on September 5, 
2001, and; 

NOW THEREFORE, in consideration of the mutual provisions contained herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the F'arties hereby covenant and agree as foltows: 

I. The Interim Agreement entered into between FDN and BellSouth is hereby 
amended to include a new Section 6 and all its subsections as follows: 

6. CLEC to CL€C Conversions for Unbundled Loops 

6.1 .'I CLEC to CLEC Conversion for Unbundled Loops may be used by FDN 
when converting an existing unbundled loop from another CLEC for the 
Same end-user. 

6.1.11 .l The loop type being converted must be included in FDN Interconnection 
Agreement before requesting a conversion. FDN must have an end-user 
letter of authorization (LOA) on file (ii must be avaitabk if requested by 
BellSouth). 

6.1 .'I .2 The loop being converted must be the same loop type with no requested 
Ch8ngeS to the loop; must be at the same end-user location and the 
same serving wire center. The Ioop conversion must not require an 
outside dispatch. 

6.1 .I .3 For the conversion process, Order Coordination comes standard on 2 
Wire Unbundled Voice LmpSU, 4 Wire Unbundled Voice Loop, 2 Wire 
ADSL Compatible Loop, 2 and 4 Wire HDSL Compatible Loop, 2 Wire 
Unbundled ISDN Loop, 2 Wire Unbundled Universal Digital Channel 
Loop, 4 Wite Unbundled DigitSlloSO (19.2/56/64 kbps), and 4 
Unbundled DSVISDN Loop. 

6.1 .I .4 Order Coordination is available as a chargeable option on Unbundled 
Voice LoopSL1, Unbundled Copper LoopNon Designed, and 
Unbundled Copper LoopDeslgned. 

2. Attachment 1, Exhibit A Rates is hereby modified to include the rates for CLEC to 
CLEC Conversions for Unbundled Loops as sat forth in Exhibit 1 attached hereto and 
incorporated herein by this reference. 



3. All of thtt other provisions of the Agreement, dated September 5,2001, shall remain 
in full f o m  and effed. 

4. Either or both of the Parties is authorized to submit this Amendment to the respective 
state rmulatory a-uthorities for approval subject to Section 252(e) of the Federal 
Teleoorrtrnunications Act of 1996. 

This Amendment shatl be deemed effective 30 calendar days following the date of the 
last signature of both PaNes. 

IN WITNESS WHEREOF, €he Parties hereto have caused this Amendment to be 
executed by their mipedive duly authorized representatives on the date indicated below. 

Florida Digital Network, Inc. 
BY: siqnature. on file 

BellSouth Telecommunicatio 
nu. signature on Y.YF 

Name: Name: 

Tile: Title: 

Date: Date: 
.k * 

*effective date  April 11, 2002 
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AMENDMENT 
TO THE 

AGREEMENT BETWEEN 
FLORIDA DIGITAL NETWORK, INC. 

AND 
BELLSOUTH TELECOMMUNICATIONS, INC. 

DATED SEPTEMBER 5,2001 

Pursuant to this Amendment, (the mAmendment"), Florida DIgftat Network, Inc. ('FDN"), 
and BellSouth Telecommunications, Inc. ("BellSwth3, hereinafter referred to collectivety as the 
"Parties," hereby agree to amend th8t certain Interconnection Agreement between the Parties 
dated September 5,2001 ("Agreement"). 

2001, and; 
WHEREAS, BellSwth and FDN entered into the Agreement on September 5, 

WHEREAS, 6ellSouth and FDN amended the Interim Agreement to include a 

WHEREAS, The Parties desire to change the effective date of the Amendment; 

good and valuable omideration, the receipt and sufficiency of which are hereby acknowledged, 
the Parties hereby awenant and agree as follows: 

new Section 6 and all its subsections and, 

NOW THEREFORE, in consideration of the mutual provisions contained herein and other 

1. 

2. 

3. 

The Amondment to the Interim Agreement dated March 12,2002 is amended to 
make thtr effective date of the Amendment March 12,2002 for all terms, conditions, 
and raters. 

All of the other provisions of the Agreement, dated September 5,2001, shall remain 
in full force and effect. 

Either or both of the Parties is authorized to submit this Amendment to the respective 
state regulatory authorities for approval subject to Section 252(e) of the Federal 
Telecommunications Act of 1996. 

This Amendment shall be deemed effective the date of the fast signature of both Parties. 

IN WITNESS WHEREOF, the Parties hereto have caused this Amendment to be 
executed by their respective duly authorized representatives on the date indicated below. 

Florida Digital Network, Inc. 
BY: siqnature on file 

Name: 

Title: 

Date: 
* 

BellSouth TeIecornmunicatlo 8 Inc. 
By: signature on €=le 

Name: 

Title: 

Date: 
* 

* effective date March 12, 2002 



AMENDMENT 
TO THE 

AGREEMENT BETWEEN 
FLORIDA DIGITAL NETWORK, INC. 

AND 
BELLSOUTH TELECOMMUNICATIONS, INC. 

DATED SEPTEMBER 5,2001 

Pursuant to his  Amendment, (the ‘Amendment“), Florida Digital Network, Inc. (YFDNI), 
and BellSouth Telectmmunications, Inc. (“BellSouth”), hereinafter referred to col~ectively as the 
’Parties,” hereby agree to amend that certain lnterconnedion Agreement between the Parties 
dated September 5,2001 (“Agteemmt?. 

WHEREAS, BellSouth and FDN entered into the Agreement on September 5, 
2001, and; 

WHEREAS, BeltSouth and FDN have entered into good faith negotiations 
pursuant to the A d  to renegotiate an interconnection agreement (“New Interconnection 
Agreement”) to replace the existing intemnnection agreement between the Parties, 
which expired on June 2,2000 (‘Expired lnterconnection Agreement”); and, 

WHEEREAS, BellSouth and FDN desire to extend the termination date of this 
Agreement; and, 

WHEREAS, BellSouth and FDN desire to add €xg>edfte charges and Cross 
Connect rates to this Agreement; 

WHESREAS, until such time as the Parties execute the New Interconnection 
Agreement, f3ellSouth and FDN shall continue to operate under the rates, terms and 
conditions of the Expired Interconnection Agreements; and 

NOW THEREFORE, in consideration of the mutual provisions contained herein 
and other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the Parties hereby covenant and agree as follows: 

1. Section 1 Term of Agreement of the General Terms and Conditions of the 
Intertmnectim Agreement is deleted in its entirety and replaced with the 
follouwing Section 1 Term of Agreement betow. 

1. Term of the Agreement 

1.1 The t e n  of this Agreement shall be from September 5,2001 to February 
4,2003 or until the Parties execute the New tntemnnedion Agreement, 
whichever is sooner and shall apply to the state of Florida. 
Notwithstanding any prior agreement of the Parties, the rates, terms and 
conditions of this Agreement shall not be applied retroactively prior to the 
Effective Date. 

1.2 The Patties agree that by no earlier than two hundred seventy (270) 
days and no later than one hundred and eighty (180) days prior to the 
expiration of this Agreement, they shall commence negotiations for a 
new agreement to be effective beginning on the expiration date of this 
Agreement (”Subsequent Agreement”). If as of the expiration of this 
Agreement, a Subsequent Agreement has not been executed by the 
Parties, then except as set forth in Section 1.3.2 below, this Agreement 

85 Of 88 



I 

shall contlnue on a m0nth-b month basis while 8 Subsequent 
Agrement is being negotiated. The Parties' rights and obligations with 
respect to this Agreement after expiration shall be as set forth in Section 
1.3 below. 

If, within one hundred and thirty-five (135) days of commencing the 
negotiation referred to in sedion 1.2 above, the Parties are unable to 
negotiate new terms, conditions and prices for a Subsequent Agreement, 
either Party may petition the Commission to establish appropriate terns, 
conditions and prices for the Subsequent Agreement pwsuant to 47 
U.S.C. 252. In the event the Commission does not issue its order prior to 
the expiration date of this Agreement, or if the Parties continue beyond 
the expiration date of this Agreement to negotiate the Subsequent 
Agreement without Commission intervention, the terms, conditions and 
prices ultimately ordered by the Commission, or negotiated by the 
Parties, will be effedive as of the date as stated in the Subsequent 
Agreement and shall not be applied retroactively to the expiration date of 
this Agreement unless the Parties subsequently agree othennn'se. 

1.3 

1.3.1 Except as set forth in Section 1.3.2 belaw, Notwithstanding the 
foregoing, in the event that as of the date of expiration of this Agreement 
and conversion of this Agreement to a month-to-manth term, the Parties 
have not entered into a Subsequent Agreement and no arbitration 
proceeding has been filed in accordance with Sectionl.3 above, then 
either Party may terminate this Agreement upon sixty (60) days notice to 
the other Party. In the event that BellSouth terminates this Agreement as 
provided above, BellSouth shall continue to offer services tu FDN 
pursuant to (1) the terms, conditions and rates set forth in BellSouth's 
Statement of Generally Available Terms (SGAT) to the extent an SGAT 
has been approved by the applicable Commission(s) or (2) an 
agreement adopted by FDN pursuant to 47 U.S.C. 5 252 and the FCC 
d e s  and regulations regarding availability 811d adoption of agreements. 
If any state Commission has not approved a BellSouth SGAT, then upon 
BellSouth's termination of this Agreement as provided herein, BellSouth 
will continue to provide sewices to FDN pursuant to BellSouth's then 
current standard interconnection agreement. In the event that the SGAT 
or BellSoUvl's standard interconnection agreement becomes effective as 
between the Parties, the Parties may continue to negotiate a Subsequent 
Agreement, and the terms of such Subsequent Agreement shall be 
effective as of the date stated in the Subsequent Agreement and shall 
not be applied retroactively to the expiration date of this Agreement 
unless the Partles subsequently agree otherwise. 

1.3.2 Notwithstanding Section 1.3 above, in the event that as of the date of 
expiration of this Agreement the Parties have not entered into a 
Subsequent Agreement and (1) no arbitration proceeding has been filed 
in accordance with Section 1.2 above, and (2) FDN either is not certified 
as a CLEC in any particular state to which this Agreement appfies or has 
not odered any services under this Agreement as of the date of 
expiration, then this Agreement shall not continue on a month to month 
basis but shall be deemed terminated 8s of the expiration date hereof. 

2. Senrice Date Advancement Charges (a.k.a Expedites) terms and conditions will 
appfy in accordance with the language below and is incorporated herein by this 
reference. 



3. 

4. 

5. 

6. 

7. 

8. 

Service Date Advancement Charaes a,k.a. Expedites). For Senrice 
Date Advancement requests by FRN;SenrIce Date Advancement 
charges will apply for intervals less than the standard interval as outlined 
in the BellSouth Product and Sewices Interval Guide. The charges as 
set fdtth in Exhibit I to this Amendment will apply as applicable. 

Exhibit ?-Unbundled Network Element Rates to the Agreement dated September 
5,2001 is amended to add Senrice Date Advancement Charges (a.k.a. 
Expedites) as set forth in Exhibit 1 attached hereto and hemin incorporated by 
reference as Exhibit 1 to this amendment 

Exhibit 1-Unbundled Network Element Rates to the Agreement dated September 
5,2003 is amended to add Virtual 2-Fiber and 4-Fiber cross connect rates as set 
forth In Exhibit 1 attached hereto and herein incorporated by reference as Exhibit 
1 to this amendment. 

Exhibit A-Physical Collocation RatkFlorida to the Agreement dated July 1,1998 
is amended to delete Physical Collocation Optical Cross Connect, PE1F2 USOC 
and rates and replace with Physical, 2-Flber and &Fiber cross connect USOCs 
and rates as set forth in ExhiMt 1 8ttaChed hereto and herein incarporated by 
reference as Exhibit 1 to this amendment. 

All of the other provisions of the Agreement, dated September 5, 2001, shall 
remain in full force and effed. 

Either or both of the Parties is authorized to submit this Amendment to the 
respective state regulatory authorities for approval subject to Section 252(e) of 
the Federal Telecommunications Act of 4996. 

This Amendment shall be deemed effective September 4,2002, 

IN WITNESIS WHEREOF, the Parties hereto have caused this Amendment to be 
executed by their respective duly authorized representatives on the date indicated below. 

Florida.DE ita Network, Inpi le 
By: sigRaCure on 

Name: 

Title: 

Date: 
* 

* effective d a t e  September 

Name: 

Title: 

Date: 
* 

4 ,  2002  
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AGREXMENT 

THIS AGREEMENT is made by and between BellSouth Telecommunications, Inc-, 
t“‘BellSouth”), a Georgia corporation, and Florida Digital Network, Inc. (“FDW’), a Delaware 
Corporation, and shall be deemed efkctive as o f  the date ofthe last signature of both Parties 
(”Effective Date”). This Agreement may refer tu either BellSouth or FDN or both as a ‘‘Party‘‘ or 
“Parties.” 

W I T N E S S E T H  

WEKERFAS, BtzllSouth is an incumbent local exchange telecommunications company 
(“) authorized to provide telecommunications services in the states of Alabama, Florida, 
Georgia, Kentucky, Louisiana, Mississippi, North C a r o b  South Carolina, and Tennessee; and 

WHEREAS, FIlN is a competitive local exchange telecommunications company 
(“CXEC”) authorized to provide tefecomunications services in the state of Florida, and 

WHEREAS, the Parties wish to resell BellSouth’s telecommunications services andor 
hterconnect their ficiliries, for FDN to purchase network elements and other services from 
BellSouth, and to exchmge traffic specifically for the purposes of fulfilling their applicable 
obligations pursuant to sections 25 1 and 252 of the Telecommunications Act of 1996 (‘the Act”). 

NOW THEREFORIE, in consideration of the mutual agreements contained herein, 
BellSouth and FDN agree as follows: 

The resale, access and interconnection obligations contained herein are intended to 
enable FDN to provide competing telephone exchange service to residential and 
business subscribers within the territory of BellSouth. The Parties agree that XI’DN 
will not be considered to have offered telecommunications services to the public in 
any state: within BellSouth‘s region until such time as it has ordered services for 
resale or interconnection facilities for the purposes of providing business and/or 
residentid local exchange service to customers. Furthermore, the Parties agree 
that execution of this agrement will not preclude either party fiom advocating its 
position before the Commission or a court of competent jurisdiction. 

EST 6/10/2002 
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1.1.1 

1.1.2 

2. 

2.1 

2.2 

2.3 

2.4 

Prior to execution of this Agreement, FDN agrees to provide BellSouth in writing 
FDN’s CLEC certification for all states covered by this Agreement except 
Kentucky priofto BellSouth f i g  this Agreement with the appropriate 
Commission for approval. 

To the extent FDN is not certified as a CLEC m each state coveted by this 
Agreement as of the execution hereof, FDN will notify BellSouth in writing and 
provide: CLEC certification when it t>ecomes certified to operate in any other state 
covered by this Agreement. Upon notscation, BellSouth wiU file this Agreement 
with thc appropriate Commission for approval. 

Term of the APreement 

The tenn of this Agreement shall be three years, beginning on the Effective Date 
and shall apply to the BellSouth territory in the state of Florida. Not withstanding 
the provisions of the predecessor agreement, the rates, terms, and conditions of 
this Agreement shall be applied as of the Effective Date hereof. 

The Parties agree that by no earlier than two hundred seventy (270) days and no 
later tham one hundred and eighty (180) days prior to the expiration of this 
Agreem.ent, they shall comrnence negotiations for a new agreement to be effective 
beginning on the expiration date of this Agreement (“Subsequent Agreement”). 

If, within one hundred and thirty-five (135) days of commencing the negotiation 
referred to in Section 2.2 above, the Parties are unable to negotiate new terms, 
conditions and prices for a Subsequent Agreement, either Party may petition the 
Commission to establish appropriate term, conditions and prices for the 
Subsequent Agreement pursuant to 47 U.S.C. 252. 

If; as of the expiration of this Agreement, a Subsequent Agreement has not been 
executed by the Parties or the Cornmission has not used its order ruling on the petition 
of either Party? this Agreement shall be extended on a month-to-month basis. Upon 
conversim to a month-to-month term, either Party, m y  taminaEe this &mment 
upon sixty (60) days notice to the other party, provided, however that m no event shall 
this &ament be termhated any earlier than one hundred eighty (180) days fokwiug 
the original expiration date of the Agreement. In the event BellSouth terminates this 

8s pmvided above, BellSouth shall contmue to provide services to FDN 
pursuant to (1) the terms, conditions md rates set forth in Beusouth’s standard 
intercomwtion agreement in effect and available to CLECs questing negotiations 
pursuant to Section 25 1 of the Act or (2) an agreement adopted by FDN pursuant to 
Section 20 of this Agreement. Neither party shall re& to provide services to the 
other Patty during negotiations of the Subsequent Agreement during the transition 
h m  this Ageement to the Subsequent Agreement. In the event that the Parties begin 
operating under BellSouth’s standard interconnection agreement or an agreement 

BST 6/10/2002 
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21 0 

21.1 

21.2 

21.3 

21.4 

22. 

23. 

I Modification of Amwment 

If  FDN changes& name or d e s  changes to its identity due to a merger, acquisition, 
transfix or my other reason, it is the responsibility of EiDN to not@ BellSouth of said 
change and request that an amenbent to this Agmmnt, ifnecmmq, be executed to 
reflect mid change. 

No morbtion, amendment, supplement to, or waiver of the Agreement or any of its 
provisions shall be effective and binding upon the Parties utlress it is made m writing 
and duIysigned by the Parties. 

Executim of this Ag~eement by either Party does not confirm or infer that the 
executing Party agrees with any deckbn(s) issued pursuant to the Telao-cations 
Act of 1996 and the comequmces of those decisions on specific language in this 
Agreement. Neither Party waives its rights to appeal or otherwise challenge any such 
decisiont(s) and each Party reserves alI of its rights to pursue any and all legal and/or 
equitable d e s ,  mchding appeals of any such decision(s). 

h the event that any e m i v e  kgishtive, regdatory, judicial or other kgd action 
materially &ts any material rates, terms, or conditions of this Agreement., or the 
ability ofF'DN or BellSouth to perform any material terms of this Agreement, FDN or 
BellSouth may, on Meen (1 5 )  bushes days' written notice require that such terms be 
renegotiated, and the Parties shall renegotiate m good faith such mutually acceptable 
new terrns as m y  be required. In the event that such new terms are not renegotiated 
within fi)rty-five (45) business days der such notice, the Disl>ute may be referred tu 
the Dispute Resohtion procedure set forth in Section 15. 

-. Wakens 

A fidure or delay of either Party to enforce any of the provisions hereof, to exercise 
any option which is herein provided, or to require perfbrmance of any of the provisions 
hereof drill in no way be construed to be a waiver of such provisions or options, and 
each Party, notwithstanding such ikilure, shall have the right thereaffer to inskt upon 
the specific performance of any and all of tlx provisions of this Agreement. 

Governinp Law 

Where applicable, this Agreement shall be governed by and construed in 
accordaice with federal and applicable state substantive telecommunications law, 
including regulations of the FCC and appropriate Commissions. In all other 
respects, this Agreement shall be governed by, and construed and enforced in 
accordance with, the laws of the state of Florida. 

BST 611 012002 
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25.2 
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- Arm’s LenPth Nepotiations 

This Agreement was executed after arm’s length negotiations between the 
undersigned Parties and reflects the conclusion of the undersigned that this 
Agreement is iri the best interests of all Parties. 

-. Notices 

Every notice, consent, approval, or other communications required or 
contemplated by this Agreement shall be in writing and shall be delivered in person 
or given by postage prepaid mad, addressed to: 

BellSouth Telecommunications, Inc. 

BellSouth Local Contract Manager 
Sth Floor 
600 North 19* Street 
Birmingham, Ahbama 35203 

ICs Attorney - 
Suite 4300 
675 W. Peachtree St. 
,4tlanta, GA 30375 

Florida Digital Network, Inc. 

IMichael P. Gallagher 
390 North Orange Ave. 
Suite 2000 
Orlando, Florida 3280 I - 1640 

or at such other address ifs the intended recipient previously shall have designated 
by writtcn notice to the other Party. 

Where specifically required, notices shall be by certified or registered mas. Unless 
otherwise provided in this Agreement, notice by mail shall be effective on the date 
it is 0ffic:ially recorded as delivered by return receipt or equivalent, and in the 
absence of such record of delivery, it shall be presumed to have been delivered the 
fifth day, or next business day after the fifth day, after it was deposited in the mails. 

BellSouth shall provide mlN notice via Internet posting of price changes and of 
changes to the terms and conditions of services available for resale. 
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39, 

40. 

41, 

42. 

43 s 

43.1 

43.2 

imposed upon the other Party for such other Party’s noncompliance, and shall at 
the nowcornpliant Party’s sole cost and expense, mod@ or replace any equipment, 
hdities or services provided to the other Party under this Agreement to ensure 
that such equipment, ficilities and services filly comply with CALEA. 

Rule of Construction 

No rule of construction requkhg interpretation against the drafting Party hereof 
shall apply in the interpretation of this Agreement. 

Headines of No Eorce or Effect 

The headings of Articles and Sections of this Agreement are for convenience of 
reference only, and shaU in no way define, mod@ or restrict the meaning or 
interpretation of the terms or prodons of this Agreement. 

MultipYe Counterparts 

This Agreement may be executed multiple counterparts, each of which shall. be 
deemed an original, but all of which shall together constitute but one and the same 
document. 

ImDlementation of APreement 

If FDN is a ficilities based provider or a hcihties based and resaie provider, this 
section :&all apply. Within 60 days of the execution of this Agreement or within 
30 days of FDN placing its first order, whichever is later, the Parties will adopt a 
scheddt: for the implementation of the Agreement. The schedule shall state with 
specificity time h s  for submission of including but not limited to, network 
design, interconnection points, collocation arrangement requests, pre-sales testing 
and firll operational time frames for the business and residential markets. An 
imp1eme:ntation template to be used for the implementation schedule is contained in 
Attachment 10 of this Agreement. 

Additional Fair Competition Requirements 

In the event that either Party transfers facilities or other assets to an Afiiliate which 
are necessary to comply with its obligations under this Agreement, the obligations 
heremdm shall survive and transfer to such AflXate. 

BellSouth shall allow local exchange customers of FDN to select BellSouth 
for the provision of htraLATA toll services on a nondiscriminatory basis; 
provided, however, that prior to establishment of BellSouth as the 
intraLATA toU carrier for FDN local exchange customers, the Parties shall 
negotiate a billing and collections agreement on commercially reasonable 
t e r n  whereby FDN shall bill the customer on BellSouth’s behalfand shall 

BST 6/30/2002 
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The following services are induded as options for purchase by FDN. FDN 
shall elect said services by written request to its Account Manager if 
applicable. 

Optional Daily Usage File (ODUF) 
Enhanced Optional Daily Usage File (EODUF) 
Access Daily Usage File (ADUF) 
Line Information Database (LIDB) Storage 
Centralized Message Distribution Service (CMDS) 
Calling Name (CNAM) 

IN WITNESS WEREOF, the Parties have executed this Agreement the day and year above first 
written. 

BellSouth Telecommnnfc8tions, Inc. 

Orieinal Sigflature on File 
Signatuxe 

Jeny D. Hendrex 
Name 

Assistant Vice President 
Title 

2/5/2003 
Date 

Florida Digital Network, Inc. 

Ori&l Simture on File 
Signature 

Michael P. Gallagher 
Name 

CEO 
Title 

2/3/2003 
Date 

BST 611 012002 

30 of 532 



Attachment 2 
Page 3 

ACCESS TO NETWORK ELEMENTS AND OTHER SERVICES 

1 

1.1 

1.2 

P .3 

1.3 

II *4 

1.5 

1.6 

1.7 

1.7. I 

Introduction 

This Attachment sets forth rates, tern and conditions for Network Ekments and 
wmbjmations of Network Elements that ElellSouth agrees to offer to FDN in 
accordmce with its obligations under Section 25 l(c)(3) of the Act. AdditionaUy, 
this Atracbmgnt sets forth the rates, terms and conditions for other services 
BellSouth makes avaifable to FDN. The price for each Network Element and 
combination of Network Elements and other services are set forth in E h i i t  I3 of 
this Agreement. Additionally, the provision of a particular Network Element or 
seMce m y  require FDN to purchase other Network Elements or services. 

For pwposes of this Agreement, “Network EIement ” is defined to mean a ficility 
or equipment FDN used in the provision of a telecommunications service. For 
purposes of this Agreement, combinations of Network Elements shall be referred 
to as ‘Y:ombinations,” 

Except upon request by FDN, BellSouth shall not separate requested network 
elements that BellSouth currently combines. 

BellSouth shall, upon request of FDN, and to the extent technicany feasible, 
provide to FDN access to its Network Elements for the provision of FDN’s 
teleconununications services. Ifno rate is identified in this Agreement, the rate for 
the specific service or firnction wiU be as set forth in the applicabIe BellSouth tariff 
or as negotiated by the Parties upon request by either Party. 

FDN may purchase Network Elements and other services fkom BellSouth for the 
pwpost: of combining such network efements in any manner FDN chooses to 
provide telecommunication services to its intended users, including recreating 
existing BellSouth services. With the exception of UNF5-P and the sub-loop 
Network Elements which are located outside of the central office, BellSouth shall 
deliver the Network Elements purchased by FDN to the demarcation point 
associated with FDN’s collocation arrangement. 

BellSouth shall comply with the requirements as set forth in the technical 
references w i t h  this Attachment 2. 

FDN may not purchase unbundled network elements (UNEs) or convert special 
access c:ircuits to UNEs if such network elements will be used to provide wireless 
telecommunications services. 

Rates 

The prices that FDN shall pay to BellSouth for Network Elements and Other 
Services are set forth in Exhibit B to this Attachment, If FDN purchases a 
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service(s) *om a tariff, all terms and conditions and rates as set forth in such tariff 
shall apply. 

1.7.2 

P #,7*3 

1.7.4 

1.7.5 

2 

2. I 

2.1,B 

2. f .2 

Rates, terms and conditions for order cancellation charges and Service Date 
Advancement Charges will apply in accordance with Attachment 6 and are 
incorpcmited herein by this reference. 

If  FDN modifies an order aRer g i g  sent a Firm Order Confirmation (FOC) fkom 
BellSouth, any costs incurred by BellSouth to accommodate the modification will 
be paid by FDN in accordance with FCC No. 1 Tariff, Section 5, Order 
Modification Charge (OMC). 

A onemonth mhimurn billing period shall apply to a l l  UNE conversions or new 
installations. 

Standards for Network Elements 
BellSouth shall comply with the requirements set forth in the technical references, 
as well as any performance or other requirements identified in this Attachment. If  
one or nore of the requirements set forth in this Agreement are in conflict, the 
parties shall mutually agree on which requirement shali apply. If the parties cannot 
reach agreement, the dispute resolution process set forth in Section 12 of the 
General Tenns and Conditions of this Agreement. incorporated herein by this 
reference, shall apply. 

Unbundled Loops 

General 

The Iocd loop Network Element (“Loop”) is defined as a transmission facility 
between a distriiution M e  (or its equivalent) in BellSouth’s central office and 
the loop demarcation point at an end-user customer premises, including inside wire 
owned \by BellSouth, The local loop Network Element includes all features, 
hctiorls, and capabilities of the transmission facilities, incIuding dark fiber and 
attacheti electronics (except those used for the provision of advanced services, 
such as Digital Subscriber Line Access Multiplexers) and line conditioning. The 
loop shdl inchde the use of all test access functionality, including, smart jacks, for 
both voice and data. FDN may access such test access functionality though its 
collocation space a d o r  the end users’ side of the point of demarcation. FDN 
shall be entitled to order all bops set forth in Exhibit B of this Attachment. Unless 
otherwise requested and negotiated, all loops will be provisioned with the 
appropriate Network Interfke Device (NID). 

The provisioning of a Loop to FDN’s collocation space will require cross-office 
cabling and cross-connections within the central office to connect the Loop to a 
local switch or to other transmksion equipment. These cross-connects are 
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separate components, that are not considered a part of the Loop, and thus, have a 
separate chge .  

2, P .3 To the extent available within BeUSouth's network at a particular location, 
BellSouth will ofkr hops capable of supporting telecommunications services. If 
a requested loop type is not available, and cannot be made available through 
BellSouth's Unbdled Loop Modikation process, then FDN can use the Special 
Construction process to request that Bemouth place fkcilities in order to meet 
FDN's loop requirements. Standard Loop intervals shall not apply to the Special 
Construction process. 

2.1.4 Where facilities are available, BellSouth will install Loops in compliance with 
BellSouth's Products and Services Interval Guide available at the website at 
httD://~vww.interconnectio~.~l~o~~h.cm. For orders of 15 or more Loops, the 
installation and any applicable Order Coordination as descnid below will be 
h d e d  on a project basis, and the intervals will be set by the BellSouth project 
manager for that order. When b o p s  require a Service Inquiry (SI) prior to issuing 
the order to determine ifiitcilities are avdabIe, the interval for the SI process is 
separate fiom the instailation interval. 

2" P "5 The Lalop shall be provided to FDN in accordance with BellSouth's TR73600 
Unbundled Local Loop TechnicaI Specification and applicable industry standard 
technical references. 

2. f .6 FDN may utilize the unbundled h o p s  to provide any telecommunications service 
it wishcs, so long as such services are consistent with industry standards and 
BellSoirth's TR73 600. 

2.1,7 BeIISoiith will only provision, maintain and repair the Loops to the standards that 
are consistent with the type o f  Loop ordered. In those cases where FDN bas 
requested that BellSouth modifl a Loop so that it no longer meets the technical 
parameters of the original Loop type (e.g., voice grade, ISDN, ADSL, etc.) the 
resulting Loop will be maintained as an unbundled copper Loop (UCL), and FDN 
shall pay the recurring and nomecurring charges for a UCL. For non-service 
specific loops (e.g. UCL, Loops modified by FDN using the Unbundled Loop 
Modification (ULM) process), BellSouth will only support that the Loop has 
copper continuity and balanced tip-and-ring. 

Loor, Testing/Trouble Reporting 

2.1.8. B FDN will be responsible for testing and isolating troubles on the Loops. FDN 
must test and isolate trouble to the BellSouth portion of a designedhon-designed 
unbundkd loop (e-g., uvLrSL2, UCL-D, UVL-SL1, UCL-ND, etc.) before 
reporting repair to the UNE Customer Wholesale Interconnection Network 
Services (CWNS) Center. At the time of the trouble report, FDN will provide the 
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Section B2 of the Private Line Service Tariff or Section E2 of the Intrastate 
Access Tariff, as appropriate. In addition to any applicable late payment charges, 
either party may be charged a &e for all returned checks as set forth in Section A2 
of the General Subscni Services Tariffor pursuant to the applicable state law. . 

I .7 Dhcontinuim Service to mlN. The procedures for discontinuing service to FDN 
are as follows: 

1.9.1 BellSouth reserves the right to suspend or terminate service in the event of 
prohibited, unlawful or improper use of BellSouth hcilities or service or any other 
violation or noncompliance by FI>N of the rules and regulations contamed in 
BellSouth’s t m .  

B - 7 2  BellSouth reserves the right to suspend or terminate service for nonpayment of 
undisputed amounts as set forth herein, subject to applicable legal requirements. If 
payment of amounts not subject to a billing dispute, as descnid in Section 2, is 
not received by the bill date in the month der the original bill date, BellSouth will 
provide written notice to FDN that additional appkations for service may be 
refused, that any pending orders for service may not be completed, and/or that 
access to ordering systems may be suspended if payment is not received by the 
Meenth (15) day following the date of the notice. In addition, BellSouth will 
provide written notice to FDN if BellSouth intends to discontinue the provision of 
existing services to FDN ifpayment of undisputed amounts is not received by the 
thirtieth (30) day following the date of the notice. This notice may be provided at 
the same time as the 15-day notice aforementioned. 

1-73 In the case of such discontinuance, all bided and undisputed charges, as well as 
applicable termination charges, shall become due. 

1.7.4 If BellSouth does not discontinue the provision of the service involved on the date 
specified in the thirty days notice and if either FDN’s noncompliance continues as 
to undisputed arrears specified in the notice or satisfactory arrangements for 
payment due under the notice are not made, nothing herein shall preclude 
BellSouth’s right to discontinue the provision of the services to FDN without 
fbther notice. 

1.4.5 Upon discontinuance of service on FDN’s account, service to m>N’s end users 
may be denied in accordance with applicable legal requirements. BellSouth will 
reestablish Service €or FDN upon payment of all past due undisputed charges and 
the appropriate connection fee subject to BellSouth’s nom1 application 
procedures. FDN is responsible for not-g its end users of the proposed service 
disconnmtion. If  within fifteen (15) days after FDN has been denied service and 
no arrangements to reestablish seMce bave been made consistent with this 
subsection, FDN’s service m y  be discontinued. 
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Y 

1.9 

1.10 

2, 

2.1 

2.1.1 

2.2 

Notices. Notwitfistanding anything to the contrary in this Agreement, all bilis and 
notices regarding billing matters, including notices relating to security deposits, 
disconnection of services for nonpayment of charges, and rejection of additional 
orders &om FDN, shall be forwarded to the individual mdor address provided by 
FDN in establishment of its billing account(s) with BellSouth, or to the individual 
and/or address subsequently provided by FDN as the contact for billing 
information. AH monthly bills and notices described in this Section shall be 
forwarded to the same individual andor address; provided, however, a final notice 
pursuant to Section 1.7.2 of disconnection of services purchased by FDN under 
this Agreement shall be sent via certified mail to the inaiVidual(s) listed in the 
Notices provision of the General Terms and Conditions of this Agreement. 

Rates. Rates for Optional Daily Usage Fiie (ODUF), Enhanced Optional Daily 
Usage File (EQDUF), Access Ddy Usage File (ADUF), and Centralized Message 
Distribution Senice (CMDS) me set out in Exhibit A to this Attachment. If no 
rate is identified in the contract, the rate for the specific service or hct ion will be 
as set firth in applicable BellSouth tariff or as negotiated by the Parties upon 
request by either Party. 

Where the Parties have not agreed upon a billing quality assurance program, billing 
disputes shall be handled pursuant to the terms of this section. 

Each Party agrees to not@ the other Party upon the discovery of a billing dispute. 
FDN strall report all billing disputes to BellSouth using the Billing Adjustment 
Request Form (RF 1461) provided by BellSouth. In the event of a billing dispute, 
the Parties will endeavor to resolve the dispute within sixty (60) calendar days of 
the notification date. If the Parties are unable within the 60 day period to reach 
resohution, then the aggrieved Party may pursue dispute resohtion in accordance 
with the. General Terms and Conditions of this Agreement. 

For purposes of this Agreement, a bw dispute means a reported dispute of a 
specific amount of money actually billed by either Party. The dispute must be 
clearly t:xpr;iined by the disputing Party and supported by documentation, which 
clearly shows the basis for disputing charges. By way of example and not by 
limitation, a billing dispute will not include the rehsai to pay all or part of a bill or 
bills when no support is provided for the dispute, nor shall a billing dispute include 
the refbsal to pay other undisputed amounts owed by the baed Party. Claims by 
the billed Party for damages of any kind wiil not be considered a billing dispute for 
purposes of this Sectioa If the billing dispute is resolved in hvor of the billing 
Party, the disputing Party will d e  immediate payment of any of the disputed 
amount owed to the billing Party or the billing Party shall have the right to pursue 
normal treatment procedures. Any credits due to the disputing Party, pursuant to 
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the billiing dispute, will be applied to the disputing Party's account by the billing 
Party immediately upon resoIution of the dispute. 

2.3 If a Party disputes a charge and does not pay such charge by the payment due date, 
or if a payment- or any portion of a payment is received by either Party after the 
payment due date, or ifa payment or any portion of a payment is received in fhds 
which are not immediately available to the other Party, then a late payment charge 
and inttnst, where applicable, shall be assessed. For bills rendered by either Party 
for payment, the late payment c h g e  for both Parties shall be cdcuhted based on 
the portion of the payment not received by the payment due date times the late 
factoias set forth in the following Bemouth t& for services purchased from 
the General Subscrih Services Tariff for purposes of resale and for ports and 
non-des;igned loops, Section A2 of the General Subscriber Services Tariff; for 
services purchased h m  the Private Line Tariff for purposes of resale, Section B2 
of the kivate Line Service Tariff; and for network elements and other services and 
local interconnection charges, Section E2 of the Access Service Tariff. The 
Parties shall assess interest on previousIy assessed late payment charges only in a 
state where state law permits. 

If a Patty disputes charges and the dispute is resolved in fhvor of such Party, the 
other Party shall credit the bill of the disputing Party fox the amount of the 
disputed charges dong with any associated late payment charges and/or interest 
assessed upon the resolution of the dispute. Accordingly, if a Party disputes 
charges and the dispute is resolved in hvor of the other Party, the disputing Party 

& 
along with any associated late payment charges and/or interest assessed upon the 
resolution of the dispute. 

shall pay the other Party the amount of the disputed charges 

3 

3. B 

3.2 

3.3 

RAO Hosting 

RAO Hosting, Calling Card and Third Number Settlement System (CATS) and 
Non-Intercompany Settlement System (NICS) services provided to FDN by 
BellSouth will be in accordance with the methods and practices regularly adopted 
and applied by BellSouth to its own operations during the term of this Agreement, 
including such revisions as may be made fiom time to time by BellSouth and for 
which BellSouth will use best efforts to provide FDN written notice or electronic 
mail witbin thirty (30) days. 

FDN shall furnish all relevant information required by BellSouth for the provision 
of RAO Hosting, CATS and NICS. 

Applicable compensation amounts will be billed by BellSouth to FDN on a 
monthly basis in arrears. Amounts due from one Party to the other (excluding 
adjustments) are payable within thirty (30) days of receipt of the billing statement. 

BST 6/10/2002 

292 d 532 


