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CUSTOMERS’ MOTION FOR RECONSIDERATION 
OF ORDER NO. PSC-05-0226-FOF-EI

Customers, pursuant to Rule 25-22.060, Florida Administrative Code, hereby 

request reconsideration inal Order Resolving 

Compla

 of Order No. PSC-04-0932-PCO-EI, (F

ints, the “Order”) issued on February 25, 2005, by a three-member panel of the 

Florida Public Service Commission, consisting of Commissioners Deason, Bradley and 

Davidson.  The factual and legal grounds for this Motion are as follows: 

    Interest Rate for Refunds 

1. The Final Order provides that the interest rate to be applied to refunds is 

dministrative Code, rather than 

the inte  rat

uling on a timely-filed motion for reconsideration until after 

the entry of a final order in the rule challenge proceeding.  The parties also agreed that 

                                                

the rate set forth in Commission Rule 25-6.109, Florida A

rest e authorized by Section 687.01, Florida Statutes.  The Final Order relies on 

Rule 25-6.109 as the basis for its decision regarding the appropriate interest rate, and 

acknowledges that a rule challenge to this rule is currently pending before the Division of 

Administrative Hearings.1 

2. The parties to the rule challenge proceeding previously agreed that this 

Commission would defer r

 
1 See DOAH Case No. 04-2250RX. 
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the pot al eenti ffect of a final order in the rule challenge matter should be considered in 

resolving any motion for reconsideration.  (See Attachment 1).  The Commission relies 

on the authority of Rule 25-6.109 for its interest rate decision.  Should rule 25-6.109 be 

declared invalid for lack of statutory authority, the Commission would not be able to rely 

on this rule, and the interest rate calculation as set forth in section 687.01 and Kissimmee 

Utility Authority v. Better Plastics, Inc., 526 So. 2d 46 (Fla. 1988), should be applied to 

the refunds ordered in this case. 

3. The parties are due to file proposed final orders in the rule challenge 

proceeding on April 11, 2005. 

4. The purpose of a motion for reconsideration is to bring to the 

Commi n’s

g

ssio  attention a point of fact or law which was misapprehended or overlooked.  

Diamond Cab Company v. Kin , 146 So. 2d 889 (Fla. 1962).  The Final Order did not 

detail t tatu

 

he s s of the pending rule challenge, including the parties’ agreement to allow 

for a decision in the rule challenge matter to be considered in conclusively resolving the 

interest rate issue.  This timely filed motion for reconsideration brings to the 

Commission’s attention the parties agreement regarding the pending rule challenge, and 

consistent with the parties’ agreement, seeks to have the result of that rule challenge 

considered in determining the disputed interest rate issue, issue VI in the Commission’s 

Final Order.  Thus, Customers seek reconsideration of the Commission’s decision 

regarding the proper interest rate to be applied to refunds to allow consideration of the 

effect of a final order in the pending rule challenge to Rule 25-6.109. 
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Parties’ Agreement Regarding 80% Test Point Also Governed  
The Method for Determining Refund Amounts 

5. Customers also seek reconsideration of the Commission’s Final Order 

regarding the Determination of Meter Error for Refund Calculation Purposes, Issue II of 

the Final Order. 

6. In a , the Commission 

found t “[b]

funds for demand overregistration.”  See Order No. PSC-05-0226-FOF-

EI at 3 e C

r” approach, to the extent that it 

provide ben

 

ddressing the meters eligible for refund, Issue I

hat oth parties agree, based on the tests that have been conducted by FPL, that 

these meters are eligible for refund.  We accept this agreement and find that these meters 

are eligible for re

.  Th ommission also found “that the parties’ agreement is within the range of 

reasonable interpretations of our rules, and we accept this agreement with respect to those 

eleven meters.”  Id. at 2. This finding was based on the parties’ protocol agreement that is 

attached hereto as Attachment 2 (FPL Hearing Exh. No. 9).  The protocol agreement, the 

validity of which was not contested, is binding in all respects, including with respect to 

how the parties agreed the refunds should be calculated. 

7. It is inconsistent and incongruous for the Commission to rely upon an 

uncontroverted agreement for determining the meters eligible for refund, yet not use that 

same agreement as the basis for determining the meter error for refund calculation 

purposes.  Surely the agreement to use a “before and afte

s a efit to a customer, does not violate any existing Commission rules, since 

the Commission was aware that this approach was used with other customers not parties 

to this docket.  While the Final Order concludes that the “before and after” approach FPL 

used with other customers went beyond the requirements of Commission rules, there is 

nothing contained in any Commission rule that prevents the same agreement the 
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Commission used to resolve Issue 1 from also being recognized to resolve Issue 2, 

Determination of Meter Error for Refund Calculation Purposes.  The Commission 

overlooked the fact that this protocol agreement was in place and binding in rendering its 

Final Order, evidenced by the fact that the nearly 6 full pages of Commission discussion 

and analysis of Issue II neglects to mention the parties’ agreement.   

8. The agreement did not become meaningless if other issues, such as the 12- 

month refund period, were litigated.  For example, paragraph 6 of the agreement 

specifically addressed the 12-month refund issue, and contemplated that a demonstration 

of a meter error due to some cause that occurred on a fixed date could be made.  The 

parties’ reem

and after” approach with other 

 ag ent, which the Commission recognized for the purposes of resolving Issue 

I, did not link the 12-month refund issue to the “before and after” approach.  Moreover, 

the agreement was not somehow extinguished or ineffective if litigation ensued, since the 

parties specifically contemplated that litigation might ensue.  As set forth in paragraph 5 

of the agreement, the parties agreed that “in the event of a disputed claim that is not 

resolved by the parties, no refund or credit shall be made pending final disposition of the 

claim.”  If the parties had intended for their agreement to be ineffective in its entirety in 

the event of litigation, they surely could have plainly stated that to be the case and FPL 

would have undoubtedly argued that the parties’ agreement not be used as the basis for 

resolving Issue 1 regarding the meters eligible for refund. 

9. The notion that Rule 25-6.103(3) somehow provides that any refund must 

be based on that percentage of error determined by the test can easily be reconciled with 

the “before and after” approach that FPL agreed to use as set forth in its May 2, 2004 

letter to Mr. George Brown.  First, FPL used this “before 
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custom

lation purposes. 

ers not parties to this docket.  The Commission presumably would not have 

allowed a “before and after” approach if Rule 25-6.103(3) prevented a refund calculation 

using this methodology.  Moreover, “the test” referenced in Rule 25-6.103(3) is relied 

upon to determine which meters are eligible for refund in the first place.  Thus, those 

meters that were “tested” and found to be outside the range of acceptable tolerance error 

were eligible for refund.  FPL was free to use a “before and after” approach with other 

customers, as the Commission rules do not prevent such an approach, just as it was able 

to contractually agree to use this approach with customers represented by Mr. Brown’s 

company.  

10. The Commission overlooked the fact that the parties had agreed to use the 

“before and after approach” to the extent that it benefits customers.  Evidence showed 

that this approach indeed benefited customers, and it should be used for the purpose of 

refund calcu

Meter #V5871D – Bent Pointer 

11. The Commission’s Final Order finds that a bent maximum pointer on 

Meter #V5871D caused an erroneous deflection of approximately +2.5 divisions on the 

scale of the demand portion of the meter and that +2.5 divisions corresponds to 30 

kilowatts of demand, or 3.57% sion’s Final Order also 

recogn ha

                                                

of full-scale value.2  The Commis

izes t t in five meter tests of this meter, the results varied from an error of 3.14% 

to 3.57% of full-scale value.  The Commission cites Rule 25-6.052(2)(a), Florida 

Administrative Code, to support its conclusion that this meter is not eligible for a refund 

because it does not exceed 4% in terms of full scale value.  However, the Commission 

overlooked the fact that it should have combined both the meter over-registration based 
 

2 On August 2, 2002, an independent meter test was also performed on this meter by Mr. Bob Armstrong. 
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on the meter test, with the over-registration attributable to bent pointer.  Thus, the error 

would be in excess of 4% if any meter test error (from 3.14% to 3.57%) or the average of 

the 5 tests was combined with the error attributable to the bent pointer, +2.5 divisions or 

3.57% of full scale value.  Additionally, the Commission overlooked Rule 25-6.106(2) 

which provides that in the event of overbillings not provided for in Rule 25-6.103, the 

utility shall refund the overcharge to the customer for the overcharge based on available 

records, and if the overcharge cannot be fixed, then a reasonable estimate of the 

overcharge shall be made and refunded to the customer.  The bent pointer is a factual 

circumstance that is contemplated by Rule 25-6.106(2) and for which a refund should be 

provided.  The Commission determined that the bent needle resulted in +2.5 divisions of 

the demand scale, or 3.57% of full-scale value.  Rule 25-6.106 does not contain any 

limitation on the percentage to be refunded, and accordingly, Meter #1V5871D, which 

overregistered due to a bent pointer, should be eligible for a refund.  To deny any refund 

is inequitable, and inconsistent with Rule 25-6.106(2). 
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WHEREFORE, for the foregoing reasons, Customers respectfully requests 

reconsideration of Order No. PSC-05-0226-FOF-EI, Final Order Resolving Complaints, 

based on the grounds set forth above. 

 

 

s/Jon C. Moyle, Jr.________________ 
WILLIAM H. HOLLIMON 
Florida Bar No. 104868 
JON C. MOYLE, JR. 
State Bar No. 727016 
MOYLE, FLANIGAN, KATZ, 
   RAYMOND & SHEEHAN, P.A. 
The Perkins House 
118 North Gadsden Street 
Tallahassee, Florida   32301 
(850) 681-3828 (telephone) 
(850) 681-8788 (facsimile) 
Attorneys for Customers. 
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
furnished by e-mail and U.S. Mail this day the 14th day of March, 2005 to the following 
parties of record 
 
Cochran Keating 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
 
Kenneth A. Hoffman 
Rutledge, Ecenia, Purnell & Hoffman 
Post Office Box 551 
Tallahassee, FL 32302-0551 
 
Natalie Smith 
Law Department 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 
 
 
 

s/ Jon C. Moyle, Jr._________________ 
Jon C. Moyle, Jr. 
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