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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: ) 

Consider Amendments to Interconnection 1 
Agreements -Resulting From Changes of Law 1 

Communications Corp. ) 

1 Docket No. 041269-TL 
Petition to Establish Generic Docket to 

Emergency Petition of AmeriMex ) Docket No. 050170-TP 

Emergency Petition of Ganoco Inc. d/b/a ) Docket No. 050171-TP 

) Filed: March 15,2005 
American Dial Tone, Inc. 1 

BELLSOUTH TELECOMMUNICATIONS INC’S 
MOTION TO CONSOLIDATE AND RESPONSE IN OPPOSITION TO 

PETITIONS FOR EMERGENCY RELIEF 

INTRODUCTION AND MOTION TO CONSOLIDATE 

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully requests that the Florida 

Public Service Commission (Tommission”) deny emergency petitions filed by: MCI, Supra, 

AmeriMex Communications C o p  (“AmeriMex”) and Ganoco Inc. d/b/a American Dial Tone 

(“American Dial Tone”).’ As an initial matter, BellSouth respectfully requests that the 

Commission consolidate emergency petitions filed by ArneriMex and American Dial Tone in 

Dockets 050170 and 050171 into Docket 041269-TP. The petitions of AmeriMex and American 

Dial Tone are substantially similar to previous petitions filed by MCI and Supra. While 

BellSouth disagrees that the emergency relief requested by these parties is appropriate, there is 
~ 

’ This Response specifically cites to arguments raised in MCI’s Emergency Petition, but also addresses the 
Petition and Request for Emergency Relief filed by Supra on March 4,2005 in this docket, the Emergency Petition 
of AmeriMex filed in Docket No. 050170-TP on March 4, 2005, and the Emergency Petition of Ganoco Inc. d/b/a 
American Dial filed in Docket No. 050171-T on March 7, 2005. BellSouth is also aware of the following letters 
filed in Docket No. 0401269: February 25, 2005 by 1TC”DeltaCom Communications, Inc.; March 3, 2005 by XO; 
March 4,2005 by the Competitive Carriers of the South (“CompSouth”); March 7,2005 by US LEC; and March 11, 
2005 by AT&T. This Response addresses those letters as well. BellSouth also notes that the first “emergency” 
petitions filed by MCI was filed almost three weeks after BellSouth’s February 1 1, 2004 Carrier Letter Notification, 
which MCI complains of. 



no value in duplicating the Commission’s effort by addressing the same issue in different 

proceedings. Moreover, because all of these petitions have been recently filed, no party would 
t. 

be harmed or prejudiced by consolidating all requests for “emergency” relief into a single 

proceeding. For this reason, BellSouth requests that these requests be considered in Docket No. 

04 1269-TP. 

The various “emergency” petitions filed by CLECs misread binding federal rules, and 

should be rejected. Because of the delay in the filing of “emergency’ petitions by MCI and 

others, and to allow this and other Commissions time to have a fill and adequate opportunity to 

consider the Federal Communications Commission’s (“FCC’s”) ruling in the Triennial Review 

Remand Order (“TRRO’), as described fbrther herein, BellSouth issued Carrier Notification 

Letter SN91085061 on March 7, 2005,2 In that letter, BellSouth stated its intention to continue 

to accept competitive local exchange carrier (“CLEC”) orders for these “new adds” until the 

earlier of (1)  an order from an appropriate body, either a commission or a court, allowing 

BellSouth to reject these orders; or (2) April 17, 2005. By voluntarily extending the time during 

which BellSouth will accept these “new add” orders, BellSouth does not abandon its legal 

position, which is addressed in detail below and will continue to refer to March 11 as the legally 

binding date after which the FCC has authorized Bell to no longer accept new adds.3 

BACKGROUND 

On February 4,2005, the FCC released its permanent unbundling rules in the TRRO, The 

TRRO identified a number of former Unbundled Network Elements (“UNEs”), such as 

Attached as Exhibit 1. 

This response also reiterates and supplements arguments that BellSouth previously raised in its Response 
in Opposition to NuVox, Xspedius, KMC 111, and KMV V (“Joint Petitioners”) filed in this Docket on March 4, 
2005. 
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switching, for which there is no section 251 unbundling ~bligation.~ In addition to switching, 

former UNEs include high capacity loops in specified central offices,j dedicated transport 

between a number of central offices having certain characteristics,6 entrance fa~ilities,~ and dark 

fiber.8 The ECC, recognizing that it removed significant unbundling obligations former1 y placed 

(r 

on incumbent local exchange carriers (“ILECs”), adopted transition plans to move the embedded 

base of these former UNEs to alternative serving arrangements.’ In each instance, the FCC 

unequivocally stated that the transition period for each of these former UNEs -- loops, transport, 

and switching -- would commence on March 1 1,2005.” 

Although the FCC explicitly addressed how to transition the embedded base of these 

former UNEs through change of law provisions in existing interconnection agreements, the FCC 

took a different direction with regard to the issue of “new adds.” For new adds, the FCC’s belief 

“that the impairment framework we adopt is self-effectuating” ’ ’ controls. Instead of requiring 

that the ILECs continue to allow CLECs to order more of the former UNEs during the transition 

period, the FCC provided that no “new adds” would be allowed. For example, with regard to 

switching, the FCC explained “[tlhis transition period shall apply only to the embedded customer 

base, and does not permit competitive LECs to add new customers using unbundled uccess to 

TRRO, fi 199 (“Applying the court’s guidance to the record before us, we impose no section 251 4 

unbundling requirement for mass market local circuit switching nationwide.” (footnote omitted). 

TRRO, fl174 (DS3 loops), 178 (DSl loops). 

TRRO, fl126 (DS1 transport), 129 (DS3 transport). 

TRRO, 7 137 (entrance facilities), 

* TRRO, 11 133 (dark fiber transport), 182 (dark fiber loops). 

TRR0,Ifi 142 (transport), 195 (loops), 226 (switching). 

I o  TRRO, fl 143 (transport), 196 (loops) 227 (switching). 

TRR0,73. 
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Zocal circuit ~witching.”’~ The FCC made similar findings concerning certain transport routes 

and certain high capacity l00ps.’~ The FCC specifically found: “[tlhis transition period shall 

apply only to the embedded customer base, and does not permit competitive LECs to add new 

UNE-P arrangements using unbundled access to local circuit switching pursuant to section 251 

(c)(3) except as otherwise specified in this Order.”14 

The FCC clearly intended these provisions regarding “new adds” to be self-effectuating. 

First, the FCC specifically stated that “[gliven the need for prompt action, the requirements set 

forth herein shall take effect on March 1 1 ,  2005 ....”” Second, the FCC expressly stated that its 

order would not “. . . supersede any alternative arrangements that carriers voluntarily have 

negotiated on a commercial basis . . . , conspicuously omitting any similar intent not to 

supercede conflicting provisions of existing interconnection agreements. Consequently, in order 

to have any meaning, the TRRO’s provisions precluding the ordering of “new adds” must have 

7 7 1 6  

effect as of March 11,2005. 

l2  TRRO, fi 199 (emphasis supplied); see also 47 C.F.R. Q 51.319(d)(2)(iii) (“[r]equesting carrier may not 
obtain new local switching as an unbundled network element.”). The new local switching rule makes clear that the 
prohibition against new UNE-Ps applies to new lines. Switching is defined to include line-side facilities, trunk side 
facilities, and all the features, hnctionalities and capabilities of the local switch. TRRO, 7 200. When a requesting 
carrier purchases the unbundled local switching element, it obtains all switching features in a single element on a 
per-line basis. TRO, at 433; the TRRO retained this definition (TRRO, n. 529). Thus, the switching LJNE means the 
port and hnctionalities on a per-line basis, and the prohibition against new adds applies to the element itself - 
consequently, the federal rule applies to lines. 

TRRO, 7 142, 195; see also 47 C.F.R. 6 51,319 (e)(2)(i), (ii), (iii), and (iv) (ILEC is not required to 
provide unbundled access to entrance facilities; requesting carrier may not obtain new DSI, DS3, and dark fiber 
transport as unbundled network elements); and 47 C.F.R. 5 1.3 19 (a)(4)(iii), (a)(S)(iii), and (a)(6) (requesting 
carrier may not obtain new DSl, DS3, and dark fiber transport as unbundled network elements). BellSouth 
previously filed in its March 4, 2005 response to the Joint Petitioners its letter to the FCC in which it specified the 
nonimpairment wire centers. BellSouth stated plainly that “Et10 the extent any party is concerned about the 
methodology BellSouth has employed or the wire centers identified on the enclosed list in which the nonimpairment 
thresholds have been met, it should bring that concern to the [FCC’s] attention.” Thus, BellSouth is not seeking 
“unilaterally” to determine where no obligation to unbundle high-capacity loops, transport, and dark fiber exists. 

13 

l4 TRRO, 7227 (footnote omitted). 

l 5  TRRO, 7235. 

l 6  TRRO, 199 (emphasis supplied). Also 71 148, 198. 
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MCI cannot circumvent the FCC’s intention by relying on paragraphs 227 and 233 of the 

TRRO. MCI acknowledges that paragraph 227 provides that “[tlhe transition period shall apply 

only to the embedded customer base, and does not permit competitive LECs to add new W E - P  
c 

arrangements using unbundled -access to local circuit switching pursuant to section 25 1 (c)(3) 

except as otherwise specified in this Order.” MCI then cites to paragraph 233 of the TRRO, 

which paragraph addresses changes to interconnection agreements. MCI’s attempt to bootstrap 

paragraph 233 onto paragraph 227 must fail. 

In citing paragraph 227, MCI ignored footnote 627, which modifies the “except as 

otherwise specified” clause. Footnote 627 makes clear that when the FCC stated “except as 

otherwise specified in the Order,” it was referring to continued access to shared transport, 

signaling, and call-related databases; it was not making an implicit reference to the change of law 

process. 

In addition, the clear meaning of the “except as otherwise specified” language in 

paragraph 227 is obvious from the very next paragraph of the TRRO. In paragraph 228, the FCC 

held that the “transition mechanism adopted here is simply a default process, and pursuant to 

section 252(a)( l), carriers remain free to negotiate alternative arrangements superseding this 

transition period.” The availability of voluntarily negotiated interconnection agreements for 

interested carriers is also “otherwise specified in the Order,” but it has no impact on the 

prohibition against new adds. Consequently, if a CLEC and an ILEC had voluntarily negotiated 

an agreement pursuant to which the ILEC voluntarily agreed to provide UNE-P or switching, the 

FCC did not intend to interfere with that voluntarily adopted obligation. For instance, BellSouth 

has agreed to provide switching to customers with four lines or more in certain Metropolitan 

Statistical Areas (e.g., enterprise customers) at a market rate of $14. By including the “except as 
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otherwise specified” in paragraph 227 and acknowledging carriers’ ability to freely negotiate 

alternative arrangements in paragraph 228, the FCC made clear that it did not intend to override 

provisions such as that one. 
t 

Likewise, MCI’s focus -on the interconnection agreement portion of the sentence in 

paragraph 233 ignores the “consistent with our conclusions in this Order” clause. To be 

consistent with the conclusions in the Order, the transition plan for the embedded base of W E -  

Ps will be implemented via the change of law process, but the prohibition against new UNE-Ps is 

self-effectuating. The first two sentences of paragraph 233 simply confirm that changes to the 

interconnection agreement should be consistent with the framework established in the TRRO, 

whether self-effectuating or via change of law. 

Thus, by filing its Petition, MCI has ignored the FCC’s clear statement of intent, and its 

complaint concerning BellSouth’s announced intent to reject orders for these former UNEs on 

March 11,2005 i s  meritless. 

MCI’s Petition raises three arguments. First, MCI argues that BellSouth has an 

obligation under the parties’ existing interconnection agreement to continue to accept orders for 

these former UNEs until those interconnection agreements are changed. Second, MCI asserts 

that BellSouth has an obligation under state law to continue to provide the UNE-P. Finally, MCI 

contends that BellSouth has a continuing responsibility under section 271 of the 

Telecommunications Act of 1996 (“the Act”) to continue to provide these UNEs. The 

Commission should reject these arguments. 
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ARGUMENT 

A. The FCC’s Bar On “New Adds” Is Self-Effectuating And Relieves 
BellSouth Of Any Obligation Under Its Interconnection Agreements To 
Provide These Former UNEs To MCI. 

BellSouth does not dispute that the parties are operating under an interconnection 

agreement that contains change of law provisions. Despite MCI’s focus on the contractual 

language in that agreement, that is not the issue here. If the FCC had held that MCI could 

continue to add more former UNEs until the interconnection agreements were changed pursuant 

to the change of law provisions found in interconnection agreements, or even if it had been silent 

on the question of “new adds,” then presumably no dispute would exist between MCI and 

BellSouth. Neither situation is the case here, however, and MCI’s petition disregards what the 

FCC actually said in the TRRO. 

The new rules unequivocally state that carriers may not obtain new UNEs, and the FCC 

said unequivocally that there would be a transition period for embedded UNEs that would begin 

on March 11, 2005 and that would last 12 months: “[Wle adopt a transition plan that requires 

competitive LECs to submit orders to convert their UNE-P customers to alternative arrangements 

within twelve months of the effective date of this order.”17 The FCC made almost identical 

findings with respect to high-capacity loops and transport, holding that its transition rules “do not 

permit competitive LECs to add new [high capacity loops and transport on an unbundled basis] 

. . . where the Commission has determined that no section 251(c)(3) unbundling requirement 

exists.”18 The FCC also said unequivocally that this “transition period shalk apply only to the 

l7  TRRO, 7199. 

TRRO, 7 142, 195; see also 47 C.F.R. 6 51.319 (e)(2)(i), (ii), (iii), and (iv) (ILEC is not require to 
provide unbundled access to entrance facilities; requesting carrier may not obtain new DS1, DS3, and dark fiber 
transport as unbundled network elements); and 47 C.F.R. 6 51.319 (a)(4)(iii), (a)(5)(iii), and (a)(B) (requesting 
carrier may not obtain new DS 1, DS3, and dark fiber transport as unbundled network elements). 

18 
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embedded customer base, and does not permit competitive LECs to add new customers using 

unbundled access to local circuit s~itching.”’~ 

How much clearer could the FCC be? 

MCI _contends that notwithstanding the clear language of the TRRO -- there will be a 

transition period, it will begin on March 11, 2005, and there will be no “new adds” during that 

transition period -- the FCC really didn’t mean what it said. Evidently, MCI believes that 

BellSouth is obligated to continue to provide new UNE-Ps until its contract with BellSouth is 

amended pursuant to change of law provisions therein. MCI’s belief is wholly inconsistent with 

the language of the TRRO and is flatly contradicted by the federal rules.20 

First, the FCC understood that existing interconnection agreements often contain “change 

of law” provisions. For instance, the FCC specifically contemplated that the contract provisions 

for the transition of the ernbedded base of former UNEs would be effectuated through the change 

of law process. Further, the FCC provided that throughout the 12-month transition period 

(during which the FCC clearly said there would be no “new adds”) CLECs would continue to 

have access to the embedded UNE-Ps during the transition period, but at the commission- 

approved TELRIC rate “plus one dollar”, until the migration of the embedded base was 

complete.21 Finally, the FCC made the increase in the rates of the former UNEs retroactive to 

the effective date of the order to preclude gaming by the CLECs during the negotiation process.22 

The FCC’s obvious reason for making the increased rates retroactive is to keep CLECs 

from unnecessarily delaying the amendment process and gaming the system by postponing the 

l9  Id. 

2o Notably, MCI’s Petition is devoid of a single reference to the ruks themselves. 

2’ Id. 

22 TRRO, n. 630. Thus, if MCI ultimately executed a interconnection agreement amendment on May I. 1, 
2005, the transition period rates would apply as of March 11,2005 and MCI would need to make a true-up payment 
to BellSouth. 
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date for the higher rates applicable to the embedded base of UNE-Ps. It is equally clear that the 

FCC did not directly address amending existing interconnection agreements to eliminate any 

requirement that ILECs provide new WE-Ps.  If the FCC had intended to allow CLECs to 
b 

continue to add new WE-Ps until the interconnection agreements were amended, it could have 

easily said so. It did not. Instead, it made specific provision that the transition period did not 

authorize new adds.23 The only reasonable, logical, and legally sound conclusion is that the 

provisions prohibiting new adds was intended by the FCC to be self-effectuating. 

There is no question that the FCC has the legal authority to create a self-effectuating 

change to existing interconnection agreements as it has done here. Indeed, in the TRO, the FCC 

decided not to make its decisions self-executing. See TRO, 1700 (“many of our decisions in this 

order will not be self-executing”). The FCC’s authority to make self-effectuating changes exists 

under the Mobile-Sierra doctrine, which allows the FCC to negate any contract terms of 

regulated carriers so long as the FCC makes adequate public interest findings. Thus, “[flor all 

contracts filed with the FCC, it is well-established that ‘the Commission has the power to 

prescribe a change in contract rates when it finds them to be unlawhl and to modify other 

provisions of private contracts when necessary to serve the public interest.”’ Cable & Wireless, 

P.L.C. v. FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999) (quoting Western Union Tel. Co. v. 

FCC, 815 F.2d 1495, 1501 (D.C. Cir. 1987).24 

The FCC was very clear in the TICRO that access to UNEs without impairment was 

contrary to the public interest and must stop, Notably, the FCC held that “it is now clear . . . that, 

- ~ 

23 BellSouth will permit feature changes on the embedded base; the FCC was clear, however, that CLECs 
could not continue to increase its embedded base. See 51.319(d)(2)(iii). 

24 Citing, in turn, FPC 11. Sierra Pac. Power Co., 350 U.S. 348, 353-55 (1956) and United Gas Cu. v. 
Mobile Gas Corp., 350 U.S. 332,344 (1956) (the FCC has the power to set aside any contract which it determines to 
be “unjust, unreasonable, unduly discriminatory, or preferential.”). 
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in many areas, UNE-P has been a disincentive to competitive LECs’ infrastructure in~estrnent.”~~ 

Also, the FCC held, “we bar unbundling to the extent there is any impairment where - as here - 

unbundling would seriously undermine infiastmcture investment and hinder the development of 

genuine facilities-based competition.”26 Likewise, the FCC held that “the continued availability 

of unbundled mass market switching would impose significant costs in the form of decreased 

investment 

The FCC has applied Mobile-Sierru to require a fresh look at contracts between ILECs 

and CMRS providers executed before the Act in light of the reciprocal compensation provisions 

of §251(b)(5) of the Act. In relevant part, citing Western Union Tel. Co. v. FCC, the FCC 

explained that “[c]ourts have held the Commission has the power . . . to modify . . . provisions of 

private contracts when necessary to serve the public interest.” First Report and Order, 11 FCC 

Rcd 15499, fl 1095 (1 996) (additional citations 

That these interconnection agreements are filed with and approved by the state 

commissions, rather than the FCC, has no impact on the FCC’s ability to change these contracts 

when it is in the public interest to do so. While Cable & Wireless P.L.C. v. FCC applied to “all 

contracts filed with the FCC,”29 the reference to “filing” means that decision applies to all 

contracts and other agreements that are subject to the FCC’s authority and not jus t  contracts 

actually $led with the FCC. See AT&T Corp. v, Iowa Utils. Bd., 525 U.S. 380, 381 (1999). 

Thus, as the Supreme Court made clear in Iowa Utilities Bd., state commissions perform their 

25 TRRO, 7 218. 

26 TRRO, 7 218. 

27 TTRRO, 7 199. 

28 In the Local Competition Order, the FCC modified pre-existing agreements as of the effective dates of its 

29 Cable & Wireless, 166 F.3d at 123 1. 

new rules -just as it did in the 7°C). 
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h c t i o n s  subject to FCC rules designed to implement the statute and establish the public interest. 

The FCC has enacted new rules designed to further the public interest by finding “the continued 

availability of unbundled mass market switching would impose significant costs in the form of 
t 

decreased investment incentives,” 30 As a matter of national public policy, unbundled switching 

adversely impacts the public by creating disincentives for the creation of facilities-based 

competition, which competition has been found to be the fundamental objective of the Act. The 

FCC has spoken; MCI cannot ignore its message by hiding behind interconnection agreements 

that have been modified by the self-effectuating new rules to address the national public policy 

and the objectives of the Act. 

The FCC has h l l  authority to issue a self-effectuating order that eliminated CLECs’ 

ability to add new UNE-P customers after March 11, 2005. That existing interconnection 

agreements have not been formally modified to implement that finding is irrelevant. Through 

the TRRQ, the FCC has exercised its authority in a manner that trumps MCI’s individual 

contract. Consequently, BellSouth has no obligation to provide new WE-Ps  to MCI on or after 

March 11,2005. 

B. MCI is Not Entitled to UNE-P Under State Law. 

MC1 claims that BellSouth is obligated to continue providing W E - P  after March 1 1 ,  

2005 under state law. MCI’s state law argument fails. First, even if the state law were not 

preempted by federal law, the Commission has not conducted the impairment analysis necessary 

30 The Petitioners have relied upon IBD Mobile Communicaiions, Inc. v. COMSAT Corp, Memorandum 
Opinion and Order, 16 FCC Rcd 11474,l 16 n. 50 (2001) in other jurisdictions, contending, “Sierra-Mobile analysis 
does not apply to interconnection agreements.” This reliance is misplaced. IBD MobiZe is distinguishable from the 
facts presented here, where the FCC’s current order, by its own terms, appears to dictate a different requirement. 
Indeed, if one simply tallies the number of times both the TRRO and the resulting rules preclude new adds, there are 
a total of thirteen instances. See TRRO, pp. 4-5 (15); p. 80 (7 142); p. 107 (7 195); pp. 127-128 (7 227); p. 147 (1 
147); p. 148 (rules relating to DS3 loops, dark fiber loops, and switching); pp. 150-152 (rules relating to DS1 
transport, DS3 transport, and dark fiber transport). 
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to order unbundling; and second, the FCC’s national policy on switching preempts any state 

commission fiom ordering unbundled switching under section 25 1 .  
t 

1. The Commission has not conducted the impairment 
analysis required to unbundle network elements. 

MCI’s reliance upon Sections 364.161 and 364.162, Florida Statutes ignores the point 

that any unbundling authority the Commission may have must be exercised such that it does not 

conflict with the federal unbundling statute, namely 47 U.S.C. $251. 

In section 25 1 ,  the federal law explicitly requires that “[iln determining what network 

elements should be made available for purposes of subsection (c)(3), the [FCC] shull consider, at 

a minimum whether . . . the failure to provide access to such network elements would impair the 

ability of the telecommunications camer seeking access to provide the services that it seeks to 

offer.” In other words, neither the FCC, nor this Commission, can order unbundling of a 

particular element unless it conducts an impairment analysis and the element meets the 

“necessary and impair” standard. Ordering the provision of the W E - P  without applying any 

impairment test would violate the basic tenant of the D.C. Circuit’s opinion in USTA II that the 

FCC “may not ‘loftily abstract [ ] away from all specific markets’ . . . but must instead 

implement a ‘more nuanced concept of impairment.”’ 

Section 251(d)(3) shows that any state statute requires an impairment analysis prior to 

any unbundling. Section 25 1 (d)(3) provides in relevant part that: 

... the [FCC] shall not preclude the enforcement of any regulation, order, or 
policy of a State commission that - . . . 

(B) is consistent with the requirements of this section; and 

(C) does not substantially prevent implementation of the requirements of 
this section and the purposes of this part. 
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Obviously, a state order requiring unbundling of a network element without the requisite 

impairment analysis would not be consistent with the requirements of section 251 and would 

“substantially prevent implementation of the requirements of this section.” See 9 25 l(d)(3). As 
(r. 

the D.C. Circuit held, “After all; the purpose of the Act is not to provide the widest possible 

unbundling, or to guarantee competitors access to ILEC network elements at the lowest price that 

government may lawfully mandate.” USTA 11, at 3 I.. Rather, the purpose of the federal regime 

is to unbundle elements only to the extent necessary to prevent impairment. 

Thus, even assuming for purposes of discussion that the Commission could require 

additional unbundling, it has not conducted the specific impairment analysis required in order to 

reconcile any purported state unbundling law with the federal law. This impairment analysis 

would be required in order for BellSouth to provide new UNE-P circuits after March 11, 2005, 

even if the matter were not otherwise preempted. 

2. The FCC has issued a national policy on switching that 
preempts the field. 

An order obligating BellSouth to continue to provide new UNE-P circuits after March 1 1 ,  

2005 under state law would directly conflict with federal law and, therefore, would be 

preempted. In its Final Rules, the FCC held that CLECs are not impaired without access to 

unbundled switching. The FCC further concluded that CLECs were not entitled to place new 

UNE-P orders after March 11, 2005. Any state requirement to provide unbundled local 

switching would directly conflict with the national finding of no impairment. This conflict 

necessitates preemption of the state law by the federal law to avoid the state thwarting the 

governing federal policy. 

The FCC itself has explicitly outiined the preemptive effects of its unbundling rules. In 

papers filed with the D.C. Circuit, the FCC explained, “[i]n the UNE context . . - a decision by 
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the FCC not to require an ILEC to unbundled a particular element essentially reflects a ‘balance’ 

struck by the agency between the costs and benefits of unbundling that element,” and “[a]ny 
c 

state rule that struck a different balance wuuld conflict with federul law, thereby warranting 

preemption. 7’31 Thus, as to UNEs, the FCC’s rules establish a line fiom which states may not 

deviate. 

C. MCI Is Not EntitIed To UNE-P Under Section 271. 

MCI also alleges that the Commission should perpetuate the WE-P  because “section 271 

of the Federal Act independently supports MCI’s right to obtain UNE-P fiom BellSouth . . ..” 
MCI Petition, at 35. This argument also misses the mark. While BellSouth is obligated to 

continue to provide unbundled local switching under section 27 1, section 27 I switching (1) is 

not combined with a loop; (2) is subject to the exclusive jurisdiction of the FCC; and (3) is not 

provided via interconnection agreements. Thus, MCI is not entitled to new W E - P  orders after 

March 11,2005 under section 271 of the Act. 

1. BellSouth is not obligated to combine Section 251 and 
Section 27 1 elements. 

The most fundamental fallacy in MCI’s section 271 argument is that MCI wants to buy 

the UNE-P (a loop combined with local switching), despite the fact that BellSouth is not 

obligated to combine section 27 1 elements with other section 27 1 elements or to combine section 

271 elements with section 251 UNEs. 

With respect to combining 271 elements, the FCC held in the TRO that “[wle decline to 

require BOCs, pursuant to section 27 1 to combine network elements that no longer are required 

to be unbundled under Section 251 .” TRO, at fn. 1990. The FCC went on to hold that “[ulnlike 

Section 251(c)(3), items 4 - 6 and IO of section 271 ’s competitive checklist contain no mention 

Exhibit 2 (excerpt from the Brief for Respondents FCC and United States in No. 00-1012 and 31 

Consolidated Cases, at 92-93) (D.C. Cir. Dec. 3 1,2003). 
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of ‘combining’ and, as noted above, do not 

section 25 1 (c)(3).” Id. 

Likewise, the FCC has held that 

refer back to the combination requirement set forth in 

*. 

BOCs are not obligated to combine 271 and 251 

elements. In-the errata to the TRO, the FCC explicitly removed any requirement to combine 271 

elements with non-27 1 elements by removing the clause “any network elements unbundled 

pursuant to Section 271” from paragraph 584. Errata, at 1 27. MCI recognizes that it is not 

entitled to a combination of 271 and 251 elements in its own Petition, MCI Petition, at 7 37 

(“[a]lthough the FCC in the TRO declined to require Bellsouth to combine section 271 local 

switching with other UNEs pursuant to section 251(c)(3) . . ..”). 

For these reasons, MCI’s claim that it is entitled to W E - P  under section 271 has no 

merit. While BellSouth is obligated under section271 to provide local switching, it has no 

obligation to provide a UNE-P combination. 

2. BellSouth is not obligated to provide elements at TELRIC 
rates under 27 1 

MCI claims not only that is it entitled to UNE-P under section 271, but that it is also 

entitled to new W E - P  orders at the TELRIC rates set forth in the interconnection agreements. 

MCI Petition, at 7 39. This argument is fatally flawed because it mixes apples and oranges. The 

FCC and the D.C. Circuit have clearly held that the 251(d) pricing rules do not apply to section 

271 elements. See TRO, at 7 656-657; USTA II, at 52-53. Rather, 271 elements are priced under 

the federal section 202 pricing standard of “just and reasonable,” Section 271 elements, 

therefore, are not priced at TELRIC. USTA II; at 52-53. To the extent MCI argues that “just and 

reasonable” under state law equates with TELRIC, that finding would be pre-empted under 

federal law. In short, there is no authority under which the Commission can require BellSouth to 

provide new UNE-P circuits at TELRIC rates after March 1 1,2005. 
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3. Section 27 1 elements fall within the exclusive jurisdiction 
of the FCC. 

Last, the Commission does not have authority to enforce obligations under section 27 1. 

Section 27 1 enforcement rests solely with the FCC. Section 27 1 (d)(6). Consequently, even 

were BellSouth obligated to provide new UNE-P orders under Section 271 (which it is not), such 

a claim must be made to the FCC and not to a state commission. This Cornmission has no 

jurisdiction to order performance under Section 27 1 ,32 

D. Other State Commissions, Consistent With the TRRO, Have Not Required 
New UNE Adds After March 11,2005. 

Consistent with the TRRO’s explicit ban on new UNE-Ps, a number of state regulatory 

commissions have rejected CLECs’ attempts to seek sanction to continue to order UNE-PS.~~ 

For example, on March 9, 2005, the Indiana Utility Regulatory Commission rehsed to order 

SBC to accept orders for new UNE-P customers after March 10,2005, finding that 

[W]e cannot reasonably conclude that the specific provision of the TRRO 
to eliminate UNE-P, which includes a specific date after which CLECs 
will not be allowed to add new customers using UNE-P, was also meant to 
have no applicability unless and until such time as carriers had completed 
the change of law processes in their interconnection agreements. 34 

32 MCI cannot rely on Section 271 to make BellSouth negotiate and include Section 271 elements in a 
Section 252 Agreement. The Act “lists only a limited number of issues on which incumbents are mandated to 
negotiate [under Section 25 1 (b)(c)] ,” MCI Telecommunications, Corp. v. BellSouth Telecommunications, Inc., 298 
F.3d 1269, 1274 (1lth Cir. 2002); see also Cosew Limited Liab. Corp. v. Southwestern Bell Telephone, 350 F.3d 
482,487 (5th Cir. 2003) ( “[aln ILEC is clearly free to refuse to negotiate any issue other than those it has to duty to 
negotiate under the Act when a CLEC requests negotiation pursuant to $$ 251 and 252.”). 

33 There are also state commissions that have accepted CLECs’ arguments. In BellSouth’s region, the state 
commissions of Georgia, Kentucky, and Mississippi have required BellSouth to follow the change of law process. 
BellSouth has filed an appeal of the decision of the Georgia Public Service Commission. The court has set a hearing 
on BellSouth’s Emergency Motion for Preliminary Injunction on April 6, 2005 (March 14, 2005 Order, U.S.D.C., 
N.D. Ga.; BellSouth Telecommunications Inc. v. MCI et al., No. 1 :05-CV-674-CC). BellSouth has not attached 
copies of its appellate pleadings due to their volume; BellSouth will furnish copies to the Commission upon request. 
BellSouth plans to appeal the decisions of the Kentucky and Mississippi commissions. 

34 See Complaint of Indiana Bell Telephone Company for Expedited Review of a Dispute with Certain 
GLECs Regarding Adoption of an Amendment to Commission-Approved Interconnection Agreements, Cause No. 
42749, Order (Indiana URC March 9,2005), at 7. The Indiana Commission subsequently issued a hrther order on 
March 10,2005 addressing high capacity loops and transport (See Exhibit 3 for both orders), 
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Likewise, the State Corporation of the State of Kansas held: 

[Tlhe Commission agrees with SWBT that the FCC is clear in that as of March 
11, 2005, the mass market local switching and certain high capacity loops are not 
longer available to CLECs on an unbundled basis for new customers . . . . It does 
not make sense to delay- implementation of these provisions by permitting an 
interconnection scheme contrary to the FCC’s rulings to persist . . . . any harm 
claimed by the CLECs to be irreparable today is no different from the h a m  that 
they must inevitably face in the relatively short term as a result of implementing 
the FCC’s new rules. On the other hand, the sooner the FCC’s new rules can be 
implemented, the sooner rules held to be illegal can be abrogated.35 

Similarly, on March 8, 2005, the mode  Island Public Utilities Commission unanimously 

adopted, on an interim basis, Verizon’s tariff revision that implements the TRRO’s no-new UNE- 

Ps directive, and rejected the CLPs’ requests that that Commission ignore the FCC’s clear 

mandate.36 On March 9, 2005, the Texas PUC declined to require SBC to accept new UNE-P 

customer orders, although it did require SBC to provide new lines to the embedded customer 

base.37 Similarly, the Ohio Public Utilities Commission found that “the FCC had very clearly 

determined that, effective March 11, 2005, the ILECs unbundling obligations with regard to 

mass market local circuit switching ... would no longer apply to serve new customers, ” and 

declined to require SBC to continue to add new UNE-P 

35 See Order Granting In Part and Denying In Part Formal Complaint and Motion for an Expedited Order, 
Docket No. 04-SWBT-73-GIT (March 10,2005) (Exhibit 4). 

Open Hearing, Verizon RI Tar$$ling tu implement the FCC’s new unbundled (UNE) rules regarding us 
set forth in the Tip0 Remand Order issued February 4, 2005, Docket 3662, (March 8, 2005) 
(http ://www. ripuc . ordeventsac t ionsidoc ked3 662page. html) . (See Exhibit 5) a 

36 

See Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 2 71 
Agreement, Docket No. 28821, Proposed Order on Clarification (Texas PUC March 9, 2005), at 1-2. (See Exhibit 

37 

6 )  * 

3x See In re Emergency Petition for a Declarntsry Ruling Prohibiting SBC Ohio @om Breaching its 
Existing Interconnection Agreements and Preserving the Status Quo with Respect to Unbundled Network Element 
Orders, Case No. 05-298-TP-UNC, Entry (Ohio PUC March 9, 2005), at 5-6. The Ohio PUC did, however, require 
SBC to continue to provision new lines for the “embedded customer base” for an interim period. Id. (See Exhibit 
7). 
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The state commissions of Maryland and Massachusetts have refused CLECs’ attempts to 

convert implementation of the TRRO into as an emergency requiring commission intervention. 

While the Maryland PSC would allow petitioner CLPs to, in the normal course of things, file 
t 

“individualized petitions based upon their purticuhr interconnection agreements and specifzc 

provisions of the TRRO,” it reminded the parties that “the rights of all parties shall be 

determined by the parties’ interconnection agreements and the FCC’s applicable That 

is, whatever the CLECs’ particular grievance, the FCC’s ban on new UNE-P orders by CLECs 

would take effect March 11, 2005. Similarly, in Massachusetts, the state commission declined to 

take emergency action to block implementation of the UNE-P ban on March 1 1,2005, but would 

40 only consider the issues as part of ongoing arbitration proceedings. 

E. If BellSouth Is Ordered To Provide New UNEs After March 11,2005, It 
Is Entitled To A Retroactive True-Up To An Appropriate Rate. 

For all the reasons set forth in this pleading, BellSouth is not obligated to provide 

new UNE-P circuits (or other specified UNEs) after March 11, 2005. If, however, the 

Commission is inclined to grant MCI any relief (which it should not do), the Commission 

should explicitly direct that if MCI orders new UNE-P circuits on or after March 11, 

2005, MCI must compensate BellSouth fur those W E - P  orders at an appropriate rate 

retroactive to March 1 1,2005 .4’ 

39 See In re Emergency Petition from MCI fur a Commission Order Directing Verizon to continue to Accept 
New Unbundled Network EZement Plaform Orders, ML No. 96341, Letter (Md. PSC March 10, 2005). The PSC 
granted MCI’s request to withdraw, and held CLECs petitions to intervene mooted. It allowed the parties to pursue 
their dispute in Case No. 9026 under a typical hearing schedule. (See Exhibit 8 )  

See Petition of Verizon New England for Arbitration of Interconnection Agreements with Competitive 
Local Exchange Carriers and Commercial Mobile Radio Sewice Providers pursuant to Section 252 and the TRO, 
Case No. 04-33, Briefing Questions to Additional Parties, (Ma. DTE March 10,2005). (See Exhibit 9). 

40 

If a CLEC places orders for new UNE-P circuits after March 11, 2005, the appropriate true-up rate 
should be the resale rate based on the tariff rates in effect for the analogous service. For a W E - P  with no features, 
the analogous retail service is a IFR, for a UNE-P including features, the analogous retail service is Complete 
Choice. If a CLEC places orders for high capacity loops and transport in relief areas (pursuant to the FCC’s 

41 
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The retroactive payment is important not only as a legal matter but as a policy matter. 

The FCC was unequivocal in its holding that no CLEC is entitled to new UNE-P circuits after 
i. 

March 11, 2005 (nor is it CLEC entitled to new high capacity loops or transport in relief areas 

after March - 1 1 ,  2005). Short- of an order denying MCI’s petition, the on& way for the 

Commission to comply with the FCC’s order is to require MCI to pay BellSouth the difference 

between the UNE-P rate and an appropriate rate back to March 11, 2005. Other states have 

adopted true-ups. For instance, as mentioned above, the Texas Commission adopted an interim 

agreement that does not require SBC to add new UNE-P customer orders and includes a true-up 

provision.42 The Michigan Commission has decided to complete expedited proceedings in 45 

days, during which new orders can apparently be issued subject to a t r ~ e - u p . ~ ~  A true-up is the 

only way to equalize the risk between the parties - if ordered to provision new UNEs after 

March 11, BellSouth unquestionably is bearing the risk associated with the continuation of an 

unlawhl unbundling regime. MCI should bear the risk of a true-up if its position is determined 

to be wrong. 

A true-up is also necessary in the interests of fairness. The FCC has also been clear that 

commercial negotiations can produce pro-competitive and pro-consumer outcomes.44 BellSouth 

threshold impairment tests and BellSouth’s wire center list filed with the FCC on Feb. 18, 2005), the appropriate 
true-up will be to special access service or the resale rate for the analogous private line product. 

42 See Exhibit 6 .  

43 See Exhibits 10 €or orders from the Michigan Commission. But, the United States District Court, E.D. 
Mich. issued an Order on March 1 1,2005 granting a preliminary injunction against SBC. (Exhibit 1 1). 

Press Statement of Chairman Michael K. Powell and Commissioners Kathleen Q. Abernathy, Michael J. 
Copps, Kevin J. Martin and Jonathan S. Adelstein On Triennial Review Next Steps, March 31,2004; see also FCC 
Chairman Michael K. Powell’s Comments on SBC’s Commercial Agreement With Sage Telecorn Concerning The 
Access To Unbundled Network Elements, April 5,2004 (expressing hope “for further negotiations and contracts - so 
that America’s telephone consumers have the certainty they deserve”); FCC Chairman Michael I[(. Powell 
Announces Plans For Local Telephone Competition Rules, June 14, 2004 (strongly encouraging “carriers to find 
common ground through negotiation” because “[c]ommercial agreements remain the best way for all parties to 
control their destiny”). 

44 
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has successfully negotiated, to date, 100 commercial agreements with CLECs for the purchase of 

a wholesale local voice platform service. If this Commission disregards the self-effectuating 

portion of the TRRO, the progress BellSouth has achieved in reaching commercial agreements 

could come to a halt, at least in the near term. If CLECs know that they can continue adding new 

unbundled network elements at TELRIC rates until the amendment and arbitration process is 

completed, which can take up to twelve months under the TRRO, they will have no reason to pay 

more than TELRIC by entering into a commercial agreement at this juncture. Significantly, 

allowing CLECs to continue adding unbundled network elements until the amendment and 

arbitration process has been completed, even though they are not impaired, unfairly prejudices 

those carriers that have entered into commercial agreements. Carriers that entered into 

commercial agreements will be forced to compete for new customers against CLECs that can 

undercut their prices solely by virtue of these CLECs getting to pay TELRIC rates, unless this 

ir 

Commission requires a true-up. 

CONCLUSION 

For the reasons set forth therein, the Commission, in accordance with the Final Rules, 

should not order BellSouth to provide new W E  circuits after March 1 1, 2005. If, however, the 
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Commission requires new UNEs after March 1 1,2005, the Commission should order a 

retroactive true-up back to March 11,2005. 

Respectfilly submitted this 1 5th day of March, 2005. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

NANCY B. W I T E  
c/o Nancy H. Sims 
150 So. Monroe Street, Suite 400 
Tallahassee, FL 32301 1 

MEREDITH E. MAYS 
Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0750 

576304 
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EXHIBIT 1 



BellSouth Interconnection Services 
675 West Peachtree Street 
Atlanta, Georgta 303'15 

Carrier Notification 
S N9108506 'l 

Date: 

To: 

Subject: 

March 7,2005 

Competitive Local Exchange Carriers (CLEC) 

CLECs - (InterconnedionEontractuat and ProductlService) - Triennial Review Remand 
Order (TRRO) - Unbundling Rules 

On February 4,2005, the Federal Communications Commission (FCC) released its permanent 
unbundling rules in the Triennial Review Remand Order (TRRO). 

On February 11,2005, BellSouth released Carrier Notification letter SN91085039, in which BellSouth 
set forth its understanding of the TRRO, particularly as it affected BellSouth's obligations to provide a 
number of former Unbundled Network Elements ("UNEs") after March 11,2005. Specifically, BellSouth 
acknowledged that there would be a transition period for the embedded base of these former UNEs, but 
concluded that the FCC had intended to stop all "new adds" of these former UNEs effective 
March I I, 2005. 

BellSouth posted this Carrier Notification tetter on February 1 1 2005, in order to provida the CLECs 
with as much lead time as possible in order to allow the CLECs to take whatever steps were necessary 
to adjust to the new situation created by the TRRO. Unfortunately, the step chosen by a number of 
CLECs in response to the clear language of the FCC dealing with *new adds" has been to ask various 
state commissions to order BellSouth to continue to accept such "new adds." Indeed, this approach 
has, to date, been successful In at least one jurisdiction, Georgia. 

Furthermore, notwithstanding the fact that BellSouth's Carrier Notification SN91085039 was posted on 
February 1 I, 2005, various CLECs continue, as recently as March 3, 2005, to file requests with state 
commissions that have not addressed this question. These requests remain pending before state 
commissions and it is not clear, because of the delay in filing of these requests by the CLECs, that all 
state commissions will have a full and adequate opportunity to consider the important issue of whether 
the FCC actually &ant what it said in its order when it indicated that there would be no 'new adds." 
Indeed, at the present time there are at least two commissions in BellSouth's region that have 
scheduled consideration of the CLECs' requests at a date beyond March I 1,2005, the effective date of 
the TRRO, and the date that BellSouth had established to prevent unlawful "new adds." 

Because of these events, BellSouth herewith revises the implementation date contained in Carrier 
Notification SN91085039 in the following respects. BeliSouth will continue to receive, and will not 
reject, CLEC orders for "new adds" as they relate to the former UNEs as identified by the FCC for a 
short period of time. BellSouth will continue to accept CLEC orders for these "new adds" until the 
earlier of (1) an order from an appropriate body, either a commission or a court, allowing BellSouth to 
reject these orders; or (2) April 17, 2005. By doing this, BellSouth intends to allow those commissions 
who have not had the opportunity to fully and carefully consider the requests of the CLECs and the 
responses of BellSouth, to do so in a measured way, rather than via various 'emergency" proceedings 
created by the dilatory tactics of a number of CLECs, 



By extending the time during which BellSouth will accept these orders, BellSouth does not abandon its 
legal position that the dear words of the FCC mean exactly what they say. BellSouth will continue to 
pursue that position before the state commissions, and to the extent that a commission has ruled 
adversely to SellSouth’s position, in the courts. Specifically, BellSouth will be asking the appropriate 
courts to stay any such adverse order we receive. 

In addition, BellSouth hereby puts the CLECs on notice that it intends to pursue the various CLECs who 
place orders for unew adds” after March I O ,  2005 to the greatest extent of the law, in an effort to 
recover the revenue that BellSouth loses as a result of the placement of these unlawful orders. Should 
any state commission be inclined to ignore the plain language of the FCC‘s TRRO, and to order 
BeltSouth to continue accepting ‘new adds” until the issue is fully resolved, BellSouth will ask that 
commission to require CLECs to compensate BellSouth, in the event BellSouth ultimately prevails in its 
legal claim, for any former UNE added after March I O ,  2005, in an amount equal to the difference in the 
rate paid by the CLEC and the appropriate rate BellSouth should have collected (either commercial or 
resale, depending on which service option the CLEC ultimately elects). 

As noted in Carrier Notification SN91085039, CLECs will continue to have several options involving 
switching, loops and transport available to serve their new customers. To this end, with regard to the 
combinations of switching and loops that constituted UNE-Platform (UNE-P), BellSouth is offering 
CLECs these options: . Short Term (3-6 month) Commercial Agreement to provide a bridge between the effective 

date of the Order and the negotiation of a longer term commercial agreement, 
9 Long Term Commercial Agreement (3 years, effective January 1 , 2005, with transitional 

discounts available under those agreements executed by March 10,2005) 

In addition, most CLECs, if not all, already have the option of ordering these former UNEs, and 
particularly the combination of loops and switching, as resale, pursuant to existing interconnection 
agreements. With regard to the former high capacity loops and transport UNEs, BellSouth has two 
options for CLECs to consider. Specifical!y, CLECs may either elect to order resale of BellSouth’s 
Private Line Services or alternatively, may request Special Access service. 

Finally, as stated in Carrier Notification letter SN91085032 concerning the availability of a long term 
commercial agreement, through March lO,2005,8ellSouth will continue to offer its current DSO 
Wholesale Local Voice Platform Services Commercial Agreement (YDSO Agreement”) with transitional 
discounts off of BellSouth’s market rate for mass market platform services. Beginning March I 1  , 2005, 
BellSouth will offer a DSO Agreement, but the existing transitional discounts will not be available. 

To obtain more information about this notification, please contact your BellSouth contract negotiator. 

Sincerely, 

ORIGINAL SIGNED BY JERRY HENDRlX 

Jerry Hendrix - Assistant Vice President 
BellSouth Interconnection Sewices 

a 0 0 5  BellSouth Interconnection Services 
BellSouth mlks contained herein am owned by BellSouth Intellectual Property Corpaat~on. 
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elements after similarly considering whether thoee 
rules would unduly discourage the development of 
bcilities-based competition. VsrizOn, 536 US. at 601- 
523. Moreover, Congress commanded the FCC to pro- 
mote broadband investment. Section ?06 of the 1996 
Act directs the Comnhion t o  “encourage the deploy- 
ment * * * ofadvancedtel~~~cationscapability 
to all Americans” by utilizing ”regulating [sic] methods 
that remove barrim to inhtructure investment.” 
110 Stat. 163 (4? U.S.C. 15’1 note). The Comrrnission 
determined in the !&iimniuZ ordsr that it could best 
foster broadband investment and facilities-based com- 
petition by relieving ILECs of certain unbundling 
obligations with respect to broadband facilities. That 
determination does not merit further review. 

2. Line Sharing and Premption 
a. The court of appeals correctly upheld the FCC’s 

decision to phase out line sharing requirements, under 
which ILECs had been required t o  provide access to 
the high-frequency portion of their copper loops to 
CLECs for the proviaion of broadband servicee. Pet. 
App. 46a47a. 
In attacking that aspect of the Trierarrial Order, the 

state commiesions focus principally on the FCC’s 
finding that broadband service provided over cable 
television systems (“cable modem service”) is a 
competitive alternative t o  broadband services that are 
provided over XLEC networks. 04-18 Pet. 14-17; 04-12? 
Pet. 28, see Pet. App. 331a-332a. The state commissions 
contend that cable modem service is not widely avail- 
able in every State. Even assuming that to be h e ,  
however, it is irrelevant here. The Commiesion made 
clear-and the court of appeals undent,ood--tbat the 
campetitive alternative provided by cable modern 

, . 
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service was not the “dispositive” fietor in the agency’a 
decision to end line sharing. Id. at 46a, 332a Rather, 
the Co&ion determined that continuing the ILECs’ 
h e  sharing obIijptions waa unneceesasy under &don 
261(d)(2) because CLECs could economically provide 
broadband service by leasing the entire loop (not just 
the high-frequency portion) from an ILEC, Applying 
its impairment standard, which takes into account all 
potential revenues from a loop’s various we8 (including 
voice, data, video, and other services), the Commission 
concluded that the revenue8 h r n  those services coltkc- 
tivety ‘Pcrould offset the coats aseociated with pur- 
chasing the entire loop.” Id. at &a; see id. at MlS328rt. 
The state commissione do not seriously contest that 
factbound conclusion. 

The Commission also found subatantial evidence on 
the record before it that, even if ILECs did not have to 
share their loops with CLECs in line sharing anange- 
rnents, in light of the rules adopted in the Trkda.2 
Odm, CLECs could lease entire unbundled loops and 
enter into “line-splitting” arrangements with other 
CLECs-under which one CLEC provides broadband 
service using the high-frequency capabilities of the 
loop, while another CLEC (rather than the ILEC, as in 
line sharing) uses the low-frequency portion of the loop 
to provide voice service. Pet. App. 46a, 328a-329a. In 
light of all those factors, the Commisaion reasonably 
decided to discontinue mandatory line sharing. The 
agency’a conclusion about the significance of the mcod 
evidence raises no issue that would w m n t  mview by 
this court. 
. b. To address the legitimate bueiness concerns of 
CLECs that have used b e  sharing arrangements to 
provide broadband service to their cuatomem, and to 
p.rtect thoae customers from service disruption or 
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&tic rate changes, the Commission adopted a three- 
year plan for phasing out the ILECs’ line sharing 
obligations-and phasing in associated price incretuw in 
annual increments. California contends that the Com- 
mission’s formula for setting rates for tmmitional line 
sharing during this three-year perid impermiarribly 
preempts state ratemaking authority. 04-18 Pet. 20-23. 
Because it appem that no party raised that issue 
before the FCC, the issue cannot be raised on judicial 
review of the Trisnnial ord91: See 47 U.S.C, 401i; 
BaruGoldi Cabb Co. v. FCC, 114 F.3d 274,219-280 (D.C. 
Cir. 1997). This pmemption issue, moreover, received 
so little attention in the briefs below that the court of 
appeals did not even address it, See Gloersr v. United 
Statm, 531 U.S. 198,206 (2001) (“In the ordinary c o m e  
we do not decide que&iom neither raised nor resolved 
below.”). In any event, the imue concerns a t h y e a r  
transition period, of which one year M y  has run. It 
therefore lacks ongoing importance. 

Finally, California’B ratesetting-preemption claim 
lacks merit. The FCC has authority to adopt pricing 
rnethodolo@ee for unbundled network elements, which 
the State8 then apply. AT&T, 625 U.S. at 377-385. 
Like the pricing rules at isme in AT&T and V&m, 
the Commission’s trarmitional pricing rule8 for line 
aharing do not set spec& rates. Rather, they require 
that h e  sharing rates reflect certain percentages of the 
full loop rate that is set by the relevant State. Con- 
sistent with the statutory divieion of responsibilities 
between the FCC and the States, the FCC has estab- 
lished a methodology and the State8 will “implement 

.. . that methodology, determining the concrete result in 
pdcular  circurn8tances.” Id. at 384. Furthermore, 
the States’ past efforts to establish line sharing rate8 
justified the PCC’a dechion to place limits on the 



20 c 

States’ dimetion to set transitioaai ra ta  As the court 
of appeaIe-observed, moat Statefl had previously set line 
sharing rates “at apprordmately zero,” which “dktorted 
competitive incentives.” Pet. App. 46a-46a. The 
CommisSion’a transitional rate formula was mmnably 
de@& to address that problem. 

c. California contends that the FCC unlawfully 
preempted state authority to require line sharing when 
it is not required under FCC rules. 04-18 Pet. 23-28. 
The court of appeals correctly ruled that that con- 
tention is not ripe in the instant proceeding. Pet. App. 
63a-64a. Contrary to California’s suggestion, the 2% 
mniat ordsr does not include fhal FCC action pre- 
empting any state b e  sharing d e  or other unbundling 
requhrnent. In paragraph 195 of the EenniuL Odm, 
the Commission invited parties to  seek dechatory 
rulings &om the FCC if they believe that 8 particular 
state unbundling obIigation ia inconsistent with the 
limits on ~ t a t e  authority in 47 U.S.C. 261(dX8) and the 
FCC’e rules. Pet. App. 272a. The Commission pre- 
dicted that if Statas require line ahwing or unbundling 
of elements that the FCC has determined not to subject 
to mandatory unbundling under Section 261, such state 
requirements are “unlfke~y” to be found consbtent With 
the 1996 Act. Id. at 638,272a. But the Cormnission did 
not preempt any state rules, and it is uncertain whether 
the FCC ever will h u e  a preemption order of this 801% 
in reaponse to a request for declaratory ruling. See 
Alaacom, Inc. v. FCC, 727 F.2d 1212,1218-1220 (D.C. 
Cir. 1984). There also is no urgency to review that 
hasue before a concrete controversy involving a parti- 

.. I. culm ,state ruling i s  presented. Under. the .circum-.. ,. . I 

stances, California’s preemption cldm i~ not ripe for 
review. See N a t h l  Park Hospitality A s h  Y. De- 
prtmmt ofths Infmkw, 638 U.S. 803,8014312 (2003); 

- 
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Ohia Foreshy Asa’n v. S h  Club, 623 US. 726, ‘732- 
137 (1998). 

Even if-California’s preemption claim were ripe, 
California is wrong in arguing (04-18 Pet. 24%) that 
the FCC’e unbundling d e s  kck preemptive efbt.  
This Court has long recognized that “ffJederal regula- 
tions have no leas pre-emptive effect than federal 
statutes.” FideliQj Fed. Sav. &: Loan Ass% v. De & 
Cueatu, 468 U.S. 141, 163 (1982). Accordingly, ‘‘[tne 
statutorily authorid regulations of an agency will p m  
empt any state or local law that conflicts with mch 
regulations or frustrstes the purposee themof.” Cdtg of 
New York v. FCC, 486 U.S. 6?,64 (1988). 

C d Z o d a  incorrectly contends that W o n  261(dX3), 
which preserves some state authority, effectively nulli- 
fies the preemptive power of the FCC’B unbundling 
reflations. Unless Congress expressly provide8 
otherwise, a statutory “ssving clause” such a8 Section 
%l(d)(3) doee not diminiah the preemptive force of 
federal regulations. See Geier v. Amsrican HondcG 
Motor Co., 529 U.S. 861, 869-874 (ZOOO). Section 
251(6)(3) is ementially a 44conflict-preemption’1 pmvhion 
and is, therefore, limited in scope. It does not preserve 
all state network-access requirements, but only pre- 
serve9 thwe state regulations that are “comjstent with 
the requirements” of Section 261 and do “not eub- 
stantially prevent implementation’’ of those require- 
ments. 47 U.S.C. 251(d)@)(B) and (C). Because Con- 
gress authorized the Commission to aet standarcla gov- 
erning the determination of “what network elements 
should be made available,” 4’7 U.S.C. 261(d)(2), state 

. . .- .. ..laws or rulings inconsistent with the FCC’B unbundling - 
regulations would be inconsistent with the conpeasion- 
ally authorized “implementation of the mquirementa of 
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[Section 2511,’’ 47 U.S.C. %l(d)(3XC), and hence pre- 
empted. 

d. The National Association of Regulatory Utility 
Commissions and the Arizona Corporation Commission 
(collectively NARUC) Make a similar preemption claim 
concerning the pricing of facilities or d c e s  for which 
the FCC has determined not to continue unbundling 
obligstiom under 47 U.S.C. 263(c)@). 04-12 Pet. 29-30. 
The Bell companies must continue to provide Borne 
facilities or services under the separate requiremente of 
47 U.S.C. 271, the statute that governs the Bell 
companies’ entry into the longdistance market. In the 
Frknnial Order, the FCC ruled that the cost-bssed 
pricing standlard prescribed by 41 U.S.C. 262(d)(1) d m  
not apply to those facilities or aervicea that mwt be 
made available only under Section 2’71, rather than 
under Section 251. The Commission stated that, in that 
situation, rates rnurrt comply with the “juet and 
reasonable” pricing standard in Sections 201 and 202 of 
the Communications Act of 1934,47 U.S.C. 201, 202, 
Pet. App. 768a-7Ma The Cornmission also stated that 
determining a Bell company’s compliance with that 
pricing standard for a particular facility or eervice 
requires “a fact-specific inquiry“ that the agency will 
undertake, if necessary, Uin an enforcement proceeitling 
brought pursuant to  section 27l(d)(6).” Id.  at 764a 

NARUC claims that the FCC’a “$nicing propoad” 
under Section 271 intrudes on the Stated authority to 
set rates for network elements. 04-12 Pet. 2930. That 
iasue was not prominently raised in the briefs below, 
and the court of appeals did not address it. The issue iS 

. . . . , . * I -,, . ...+ - .. - unripe for. conaideration by thia Court for..another.rea- 
 PO^ as well. As petitioners acknowledge, 06.12 Pet. 29, 
the FCC has made only a pricing ’’proposal.” The Com- 
mission has yet to apply its announced “just and 

. 
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reawnable’’ approach to rates in any State. UnleEls and 
until the Commission conducts an enforcement pro- 
ceeding under Section 271(d)(6) to review rates in a 
particular State, there is no final agency action for a 
court to review, nor any concrete injury to NARUC. 

In addition, NARUC is m n g  to suggest that the 
FCC’e pricing proposal forecloses the States from 
setting nib for fadlitiea or services that m provided 
solely to comply with Section 271. In the l+imnht 
orokrr, the FCC expreseed no opinion as to precisely 
what role the States would play in establishing rates 
under Section 271. Until the, Commission expmmly 
addresses that question, the matter is not adtable for 
judicial review. 
In any event, NARUC’a challenge to the FCC’s pric- 

ing discussion rests on a flawed legal premiee. NARUC 
suggeata khat Section 262 of the Act gives state corn- 
missions exclusive authority t o  set rates for network 
elements and equivalent facilities Ltnd servicee under all 
circumstances. 04-12 Pet. 29-30. That is incorrect. 
Section 262(c)(2) directs state commissions to “establish 
any rates for * * * network elements according to 
subsection (d).” 47 U.S.C. 262(c)(2) (emphasis added). 
Section 262(d) specifies that States set *%he just and 
reasonable rate for network elements” d y  “for pur- 
poses of [47 U.S.C. 251(c)(3)].” 47 U.S.C. %%dxl). The 
statuh mkes no mention of a state role in Betting rates 
for facilities or service8 that are prodded by Bell com- 
panies to comply with Section 271 and are not governed 
by Section 25l(c)(3). The FCC remonably concluded 
that it is authorized to review the rates for those 

. , . ,.. .-., . +.. . . facilities or services, became the statute elsewhere ex- 
pressly empowere - -  the FCC to enforce compliance with 
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the requirements of Section 271. See 47 U.S.C. 
!271(d)(6)! 

3. N a m b u M  Unbundling. Finally, all of the peti- 
tioners seek review of the D.C. Circuit’s vacatur of the 
agency rulee requiring the unbundling of maas-market 
awitehing and dedicated transport. 04-16 Pet. 2280; 04- 
12 Pet. 16-28; 04-18 Pet. 29. The court of appeala 
vacated those rulea on the grounds that: (1) the FCC 
lacked authority for its delegation to the &tea of re- 
8pdbifity. for deciding whether the FC@s unbundling 
standards would allow an ILEC to obtain relief for 
particular facilities in particular geographic mas; and 
(2) without that state-based exception p m s a ,  the 
FCC’s nationwide findings of impairment with reqect  
to mass-market switching and dedicated tramport were 
overly broad. Pet. App. 8a-27a. 

The D.C. Circuit’s analysis of the FCC’B nationwide 
impairment finding8 ia ineonsistent in some re~pects 
with the applicable principles of deferential judicial re- 
view. As this Court haa recognized, the 19% Ad is a 
complex statute replete with ambiguity, Eufd Congress 
“is well aware that the ambiguitiee it chooses to pro- 
duce in a statute will be resolved by the implementing 
agency.” AT&T, 626 U.S. at 397; see V A ,  536 US. 
at 639 (“The job of judges is to ask whether the Corn- 
miseion made choice8 reasonably within the pale of 
statutory possibility in deciding what and how items 
must be leased and the way to set rates for leasing 

2 This m e  does not involve the quehon whether etate com- 
miasiana may arbitrete b u m  oueide the 6 c ~  o r  e o n  e!(~) .  . 
when parties voluntarily include th% k e a  Wiolin negothtioaa 
toward an interconnection agreament. 9ee generally Camw 
f i m W  Liability C q .  v. Solrtkvlr~lrtenr Bell Tef. CQ., 860 FBd 482 
(6th Clr. 2031. 



Nevertheless, the court of appeals did not purport to 
apply the statutory impairment standard conclusively 
to particular facts. The court instead stated that it was 
making “general observations” about it8 understanding 
of the impairment standard and required the Commis- 
sion to conduct “a mxamhation’’ of impairment isaues 
on remand and ‘Smplement a lawful scheme.” Pet. App. 
21a, 22a, 27a. AB noted, the FCC intends quickly to 
issue new network-unbundling rule8 that comply with 
the court of appeals’ decision. In light of that intenth, 
and for the other reasons stated above, the United 
States and the FCC have concluded that this aspect of 
the court of appeals’ decision does not watmnt further 
review, 

CONCLUSION 
The petitions for a writ of certiorari should be denied. 
Respectfully submitted. 

SEPTEMBER aDoa 
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MAR 0 9 2005 

INDIANA UTILITY 
REQUUTORY COMMISSION 

COMPLAINT OF INDIANA BELL TELEPHONE 1 
COMPANY, INCORPORATED D/J3/A SBC 1 
INDIANA FOR EXPEDITED REVEW OF A 
DISPUTE WITH CERTAIN CLECS REGARDING ) CAUSE NO. 42749 
ADOPTION OF AN AMENDMENT TO 1 
COMMISSION APPROVED 1 
INTERC0NWX“ION AGREXMENTS 1 

You are hereby notified that on this date the Presiding Officers in this Cause make 
the following Entry: 

1. Backaround. On February 25, 2005, the following competitive local 
exchange carriers (“CLECa”) and Respondents in this pwceding: Aclne 
CommuNcations, Inc., eGIX Network Services, Inc., Cincrgy Communications 
Company, Midwest TcIccorn of America, hc., M C b t r o  Access Transmission ScMces 
EC, MCI Worldcorn Communications, Inc, htcrmedia Communications, Inc., Trinsic 
Communications, Inc., and Talk Ammica Inc. (collectively “Joint CLECs”) filed a Joint 
Motion for Emergency Order Preserving Sranr~ Quo for UNE-P Orders (“Motion”) with 
the Indiana Utility R c g u l ~ r y  Commission (“Commission”). The Motion asserts that the 
Complainant in this Cause, Indiana Bell Telephone Company, Incorporated Ma/ SBC 
Indiana (“SBC Indiana”), which is an incumbent local exchange carrier (“UC”’), has 
stated that it intends to take action on or before. March 11,2005, to reject Joint cu?cs’ 
unbundled network element platform’ (WNE-P“) orders. Such action, according to the 
Joint CLECs, will cause them irreparable h a m  and will breach SBC Indiana’s currently 
affective. Commission-approved interconnection agreements with the Joint UECs. The 
Joint CIECs request that the Commission, on or before March 7,2005, issue a directivc 
requiring SBC Indiana to (1) continue accepting and proccssing the Joint CLECs’ UNEP 
orders, including moves, adds, and changes to the Joint CLECs’ existing embedded 
customer base, under the rates, terms and conditions of their re&pective interconnection 
a p m e n t s  and (2) comply with the change of law provisions of the interconnection 
apcmcnts in implementing the Federal Communication Commission’s (“FCC’s”) 
Triennial Review RemMd Order (“TRRO”)? 

‘ 

’ The unbundled mtwrk element platform consists of a complete sct of unbundled network tlarrcdte (bcal 
circUii witching. Loops d Wed transport) fhaf a CLEC can obtain h m  an ILEC in order to pmvkb an 
end-to-cnd circuit. 

Order on Remand, In rc Unbundled Access to Network Ekemaus, WC Docket Ho. 04-313, CC &kcS 
N0.01-338,2a WL 289015 (FCC F&, 4,2OO5). 



Based an Joint ( 2 " s  allegation that an emergency situation exists, a Docket 
Entry was issucd on March 1,2005, that modified the times, as found in 170 IAC 1-1.1- 
12, for SBC Indiana to file a Response to the Morion and for Joint CLEG to file a Reply 
to a Rtsponse. A Response and a Reply were timely filed on March 2 ~d Much 4, 
2005, respectively. 

The Motion is in response to a statement in recent SBC Indiana Accessible Le&m 
to Joint CUCs that, beginning M m h  11,2005, SBC Indiana will no longer accept UNE- 
P orders. According to SBC Indiana, its plan to no longer accept UNEP orders 
beginning March 11.2005, is in compliance with that part of the FCC's Fkbruary 4,2005 
TRRO which states that, as of the t&ktive date! of the TRRO 11, ZOOS), UEZS 
am not permitted to add new UNEP arrangements using unbundled access to local 
circuit switching. Joint C W 8  argue that such action by SBC Indiana would be a 
unilateral action in violation of SBC Indiana's interconnection agreements with the Joint 
CLJeCs. 

2 Joint CLEO' Podtion, Joint W s  point to the provision in each 
interconnection agreement that requiFes SBC Indimam provide UNE-P to the C U E  at 
specified rates. Joint CLlECs further state that any modification to an interconnection 
agreement made necessary by a change in law rcquim adherence to each agmment's 
specified change of law process which typically includes notice, negotiation and, if 
necessary, dispute resolution. Therefore, according to the JQint CLECs, SBC Indiana is 
required to continue to provide UNE-P to the Joint CLECs until such time as each 
agreement's change of law process has been fulfilled with respect to the change of law 
directive in the TRRO. 

Joint CLECs contend that adhertncc to change of law processes will be 
substantive undertakings with respect to the TRRO's ruling that a ; E c s  am no longer 
required to provide unbundled switching, because SBC Indiana is under obligations 
independent of Sections 251L252 of the federal Telecommunications Act of 1996' C'Act") 
to provide UNE-P to the Joint CLECs. Joint CUCs posit that, notwithstanding the 
TRRO's finding that ILECs are no longer rtquircd to makc UNE-F available to CLECs, 
State statute and prior Commission Orders, Section 271 of the Act, and the 
SBcfAnuriech Meget Order' rcquiFe SBC Indiana to continue to makG UNE-P 
available to the Joint CLECs. The Joint CLECs also argue that the TRRO itsclf requires 
catriers to implcmnt the findings in the TRRO by implementing appropriate changes to 
their interconnection agreements. 

Joint U E C s  point not only to the tcnng of their interconncction agreements and 
language in the "RRO as requiring adherence to the requisite change of law pmvisions, 
but also to OW Januar~ 21, 2005 Docket Entry in this Cam that, in denying ccr&in 

. Motions to Dismiss filed by certain CWeC Respondents, staked we would requirt factual 

The 1996 Act mended the Communications Act of 1934.47 U.S.C. 0 151 et seq. . 
' &dkatkW of ~ms&#ch cop. und SBC 4hvn-w Inc,  For ConSsnr to T m f e r  Contmf, 14 
Rcd 14712 (1999). 
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evidence dcvant to each inttrconntctJ. ‘on agreement’s change of law provisions in orb# 
to determine if Commission intervention wm an appropriate FGfIMdy. Join: Q[gcs 
conclude that it is appropiate for the Commission to preserve tik staaiip’ quo a to all of 
the issues raised in the appplicable Accessible htters by requiring SBC Indiana to engage 
in the relevant change of law pmxsses that are man- by the parties’ intercomdon 
agreements, by the FCC in the TRRO, and in our January 21,2005 Docket EWry in this 
cause. 

. 

3. SBC Indiana’s Position. SBC Indiana contends that tha language of the 
TRRO is unambiguous and even npetitive in its exprwa forbiddance of new UNBP 
orders as of March 11,2005. SBC Indiana claims, themfore, that the provisions of the 
Accessible Letters that rn the subject of Joint ClwECs’ Motion arc mercly ‘SBC Indiana’s 
plan to implement, and am in full compliance with, the TRRO. SBC Indiana furchcr 
argues that implementation of the FCC’s clear prohibition against new UN&P tu of 
March 11, 2005, docs not rcquirc negotiations between d m  that have entered into 
interconnection a p m n t s .  

SBC Indiana also contends that the Commission Jacks jurisdiction to stay aa 
action of the PCC; that only the FCC itself or 8 federal court of appeals hw such 
jurisdiction. As a mdt, according to SBC Indiana, any dispute with the Kc’s bar on 
continued access to UNE-f at3 of M m h  11,2005, must come as a challenge to the FCC 
order itsclf and not SBC Indiana’s planned implementation of it. 

4, The TRRO . In a further attempt to adopt rules implementing ?he Act’s 
rcquircrnent that the FCC determine those unbundled network elements to which CLEcs 
“at a minimum’’ need access in order to compctc, the FCC issued its Triennial Review 
Ode? (‘TRO’’) on August 21,2003. Among other things, the TRO found that CUCs 
w m  competitively impaired without unbundled access to ILECa’ circuit switching for 
the mass market. The FCC determined that this impairment was primarily due to delays 
and other problems associated with KLECs’ hot cut‘ procbscs. Accordingly, all state 
commissions, including this Commission, were directed to either detCrmine that there 
was no such impairment in a particular market M develop a “batch” hot cut process that 
would efficiently provision multiple C I J C  orders for circuit switching. As a result, this 
Commission initiated three Causa to address the directives of the TRO, including one 
p‘occbding devoted to developing a batch hot cut process. 

Major parts of the TRO were almost immediately challenged in the Federal 
District Court of Appeals for the D,C, Circuit, which eventually vacated major portions 
of the TRO. In the end, appeals to the U.S. Supreme Cow to mv#sc the D.C. Ckcuit 
were unsucccssful~ Among other findings, the D.C. Circuit vacated the d e s  that allowed 
states to conduct ~ ~ e n t  analyses and the FCC’s national finding of impairment for 

’ R8port Md O&r a d  0rd.r on R d  and Furiher Norics of P m p d  RuluMking, RrvinV of thr 
Section 2.51 Unbundling Oblfgruionr of Incwnbenr Local Eteruvlge Carriers. 18 Fcc Rcd 16978 (2003). 

‘Thc physical proctss by which a c w m m  is remvcd from th6 switch of o m  canicr a d  ddtd to thc 
switch of mother carrier is referred to as a “hot cut.” 
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m858 markct switching. The Court ttMBnded tho= vacated parts of the TRO back to the 
FCC to make findingti consistent with the Court's determinations. The result of that 
remand is the FCC's TRRO. 

5. The TRRO's Reasoninn for Elimlne tinn m P  . Indingtocliminatc 
UNE-P, the FCC determined, bakd on the record dcve1op;ed during the TRO mmnd 

, ' ptocecding,thatCLKs: 

. . . . not only have deployed a significant, growing number of their own 
switches, often using new, m a  efficient tcchnologies such aa packet 
switches, but also that they am able to use those switches to serve the fljass 

market in many mas, and that similar deployment is possible in other 
geagraphic markets. Additionally, we find that the BOCs have made 
significant improvements in their hot cut processes that should better 
situate them to perform larger volumes of hot cuts ("batch hot cuts") to the 
extent nccasary. We find that these factors substantially mitigate the 
Triemial Rminrr Order's stated c o n m  about circuit switching 
impairment. Mortover, regardless of any limited potential impairment 
requesting carriers may still face, we find that the continued availability of 
unbundled mass market switching would impose significant costs in the 
form of decreased investment incentives, and thtreforc we conclude not to 
unbundled pursuant to section Zi(dX2)'r "at a minimum" authority.' 

The FCC elaborated on its concern that unbundling of mass market circuit 
switching has created a disincentive for C L X s  to invest in facilities-based competition, 
by stating: 

Five years ago, the Commission IpcC] cxprtsscd 8 preference for 
facilitics-bilsed comptition. This preference has bcen validated by the 
D.C. Cimit as the c o m t  nading of the stahltc. Since its inception, 
UNE-P was designed as a tool to enable a transition to facilities-based 
competition. It is now clear, as discussed below, that, in many areas, 
UNE-P has been a disincentive to competitive infrastructure 
investment. Accordingly, consistent with the D.C. Circuit's directive, we 
bar unbundling to the extent there is any irnpaimmnt where - as here - 
unbundling w d d  seriously undumine infrastructurr: investment and 
hinder the development of genuine, facilities-based competition. . . . The 
mod demonstrates the validity of concerns that unbundled mess market 
switching discourages competitive LEC investment in, and reliance on, 
competitive switches. . .. . Competitive E a  have not =butt4 the 
evidence of corrrmcIlters showing that competitive L E s  in many markets 
have recognized that facilities-based caniers could not compote with 
TELRIC-based UNE-P, and therefore have made ZME-P their rong-'Qm 
business strategy. Indeed, some proponents of UNE-P effectively concede 
that it discourages infrastnrcturc investment, at least in some cases. Sow 

4 
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competitive LECs have openly admitted that they have PO in-t in 
deploying facilities. Particularly in residential markets, facilitiw-bad 
competitive LEG have been unable to compttt against other competitors 
using incumbent LEES’ facilities at TELRICCbasad ratw, and m thus 
discouraged from innovating and investing in new facilities.’ 

6. Dlscus8lon and Findines. As noted abve, the Joint CLaCe have argucd 
not only that thc TRRO’s change of law with respect to unbundling mass market circuit 
switching must be effectuated through the change of law provisions fowd in the parties’ 
interconnection agreerncnts, but also that Indiana statute and prior Commission C h h ,  
Section 271 of the Act, and the SBc/Ameritcch Meqer O&r independently require 
unbundling. In its Response to the Motion, SBC Indiana devotes a lmgthy discussion to 
its refutation of each of thest iadeptndent authority argwnents. However, the Joint 
CLECs make clear in their Reply that they are not asking the Commission to m l v e  the 
issue of the applicability of these indepGndent authorities. Instcad, the Joint QiJEcs state 
that they raise these other authorities to demonstrate the sort of issues that m u  first he 
negotiated between SBC Indiana and the Joint C E s  and, if necessary, brought to 
dispute rcsolutim. 

The main issue we face in ruling on the Motion is whether the rtquirem&nt of the 
FCC’s TRRO prohibiting new UNE-P orden as of March 11,2005, must be eff- 
through the provisions of the parties’ intercormmion agreements regarding change of 
law, negotiation and dispute resolution, resulting in the possible and likely availability of 
new UNl3-P orders .after March 10, 2005, or if the FCC’s intent is an unqualified 
elimination of new UNEP orders as of March 1 I, 2005. 

The FCC is clear in ita decision to eliminate UNE-P: “Applying the court’s 
guidance to the record before us, we impose no section 251 unbundling requirement for 
mass market taxi circuit switching nationwic~~ TMS determination in thc TRRO is 
then incorporated in the accompanying FCC rules: “An incumbent LXC is not required 
to provide awes8 to local circuit switching on an unbundled basis to requesting 
telecormnunications carriers for thc purpose of serving end-user customers wing D S O  
capacity l o ~ p ~ . ~ ~ ’ ~  

The one qualification that the FCC makes with respect to this dear hircctive is to 
allow a one year transition period for existing UW-P customers. 

Finally, we adopt a transition plan that Xequircs competitive LECs to 
submit ordm to convert their UNE-P customers to altcrnativc 
anangements within twe~ve months of the effective date of this order. This 
transition period shall apply only to the embedded customer base, and 

~~ __ 

’ Id at fi 218,220. 

’ Id. at 1 199. 

‘‘47 C.PR 8 S1.319(d)(2Xi). 
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does not permit competitive LECs to add new customers using unbundled 
8~3ccss to locd circuit switching. During the twelve-month transition 
period, which does not supers& any alternative arrangements that 
carriers voluntarily have negotiated on a comm#cial basis, competitive 
LECs will continue to have LLCCCBS to UNE-P priced at TE?LRIC plus one 
dollar until the incumbent ZEC successfully migrates those UNE-P 
customcfs to the competitive LE!Cs' switches or to alternative acces8 
anangcmenb negotiated by the carriers." 

Joint CLECs do not address the ramifications of the relief sought in their Motion 
vis-A-vis the stated transition directives of the m0. One teading of the TRRO is that 
the embeddtd base is a snapshot of those customers Being served by UNE-P, and those 
customtrs for whom 8 request to be #wed by UNE-P has ~CCXI marlr., BS of March 10, 
2005. If CLECs can continue adding new UNE-P cwtomc~s after March 10, 2005, 
pcnding modification of their interconnection agreements pursuant to change of law 
provisions, how is the composition of thc cmbcdded base to bc determined? We assume 
Joint CUEcs would contend that new UNEP customers added after Match 10, 2005, 
would be added to the embcdded.b. If SO,.= thm post-Mmh 10' c~tomers also 
sub&ct to tmsitioning off of UNE-P by March 11,20063 The Joint C s ,  however, 
might consider these questions p r e m  in light of their primary assertion, as stated in 
the Motion: "Unless a id  until the Agreements arc amended*pursuant to the change of 
law pnxxss spccificd in the Agreements, SBC Indiana must continue to accept and 
provision the Joint CLECS' UNEP otders at the specified 

We do not find Joint CLBCs' position to be the more reasonable interpretation of 
the TRRO. Fht ,  as stated earlier, the FCC is clear in its intent to eliminate UNE-P. It is 
a1s0 clear that the FCC intends to eliminate UNE-P from its 'txisting requirement ta be 
unbundled pursuant to section 251 of the Act. For some purposes, pursuant to sections 
251/252 of the Act, intemonnection agreements exist 50 partics can implement the 
unbundling rcquircmcntS of the Act. If mass IILsfktf circuit switching is no longer an 
element required to be unbundled pursuant to sections 25 la52 of the Act, it can therefore 
no longer be requid to be unbundled within the context of an interconnection agreement 
for the stated purposes of sections 25y252. 

We also find the FCC's language of the TRRC) and accompanying rules 
unambiguous as to the intent that access to UNE-P for new customers not be required 
after March 10,2005. In its clear directive to eliminate future UNE-P, and eventually 
UNEP that serves he embedded customer base, the FCC wants to ensure that existing 
uNE.P customers am not abruptly removed from the network. Therefore, the FCC 
cmta a one-year transition period, the purpose of which is to allow CLECS to Illake 
alternative arrangements for these customers. We read the TRRO to say that as of March 
11,2005, U C s  8cc not q u i d ,  pursuant to section 251 of the Act, to accept new UNE- 
P orders for new customers. In addition, as of March 11,2006, all UNE-P custonaers in 

- 

TRRO, 1 199. 

Mdian, p. 10. 
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existaw and all customer orders pending for such service as of March 10.2005, nust be 
transitioned off of UNE-P. Of cou~sc, I[wecs and C E s  arc fm to negotiate the 
continued pravisioning of UNEP-like senrice. 

As noted above, the TRRO cmtcs the transition period by stating: "finally, we 

W - P  cwtomcm to alternative arrangements within twelve months of the tffective date 
of this ~rbtr." '~ ef fe~t iv~  datc of the TRRO is WUCII 11,2005. TIM FCC thcn goes 
on to state: 'This transition @ad ahall apply only to the ernbedded customer base, and 
docs not permit competitive LECs to add new cuatomcrs using unbundled access t o l d  
circuit switching?' we interpret the TRRO to say that the establistmmt of a one-year 
transition period is  soleIy for the purpose of abving an orderly movement of a CLBCTs 
cmbtddGd customer base off of UNE-P, and even though UNR-P can continue to exist 
during this one-ycar transition period with respect to an embedded customcr base, CI.EC$ 
are not permitted to add new UNE-P customers during the transition p#iod We find the 
more reasanable interpretation of the language of the TRRO is the intent to not allow the 
addition of new UNE-P customers after March 10,2005. 

adopt 8 M t i O n  plan that T6qUiW COmpCtitiVC U C S  to submit Orders  to COnVoFt th& 

Clearly, too, the TRRO roquii.les ILECs and CLECS to negotiate their 
interconnection agreements consistent with the findings in the TRRO: 

We expect that incumbent UXh and competing d e n  will 
implement the Commission's findings as directed by section 252 of the 
Act. Thus, carrierti muat implement changes to their interconnection 
agmvmnts consistent with our conclusions in this Order. We note that 
the faihm of an incumbent LEC or a competitive LlEc to negotiate in 
good faith under section 251(c)(l) of the Act and our implementing d e s  
may subject that party to enforcement action. Thus, the incumbent LEC 
and competitive LEC must negotiate in good faith regarding any rates, 
terms, and conditions ntcessary to implement our rule changes. We 
expect that parties to the negotiating process will not unreasonably delay 
implementation of the conclusions adopted in this Order. We encourage 
the state commissions to monitor this m a  closcly to ensure that partits do 
not engage in unnecessary delay. '' 

However, we cannot reasonably conclude that the spcific provision of the TRRO to 
eliminate W P ,  which includes a specific date after which CLECs wUl not be allowed 
to add new c ~ ~ t o m t r s  wing UNE-P, waa also meant to have no applicability unlcss and 
until such time as canicrs had completed the change of law processes in their 
intmonnection agreements. To reach tho conclusion proposed by the Joint C L X s  
would confound the FCC's clear direction provided in the TRIRO, with no obvious way to 
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return to the transition timetable cstabliahed in the TRRO. Had the FCC ~mained silent 
on the timing and pricing for the transition of the cL;Bc embedded cugtom# baee, it is 
more plausible that the parties wouid need to negotiate, and this Comtnission possibly 
arbitrate, the continued availability of UNEP for new customers, Instead, the FCC is 
clear that, barring mutual a&rtcmcnt by the parties, UNE-P will no longer be available to 
new customers after March 10,2005. ' I l i a  clear PCC directive learn little mom for the 
interpmtation advocattd by thc Joint CLEO, For these reasons, we find our conclusion 
herein to k: consistent with our finding in the January 2 1 , 2 0 5  Entry in this Cause that 
we will look to the parties' inkmmectjon agrttmenta in reviewing change of law 
issues. The daboration that this Entry provides is that we cannot ignore the rqui~emnts 
of the changed law itself. The TRRO sets €orth B default arrangement for the elimination 
of UNE-P. Unless and until the parties mutually agree to adopt an dtcmativc 
arrangement instead of the default pvisions of the TRRO, we rnwt look to the FCC's 
di&ves in the TFUZO for the elimination of UNE-f for new custom#s. 

In thcir Motion, Joint C L E C s  raised some practical concerns about the effects of 
their inability to obtain UNE-P after March 10,2005. Thmfom, we find it appropriate to 
ust this Entry to provide guidance on some of the disagreements that may arise aa a result 
of this Enby's ruling. Joint CUXs cxprcss the concern in their Motion that"'. . . i f  a 
CUC customtr rquests remote call forwarding to his or her vacation home on March 1, 
2005, and then asks the CEC on March 12,2005 to m o v e  the remote call forwarding 
so that calls revert to their usual location, the will be unable to remove the call 
forwarding feature from the customer's account because of SBC's rejection of the CUeC's 
change ~ ~ U C S C " ' ~  We disagree. We think the TRRO is clear in its intent that a CLEC's 
embedded bast (its UNE-P customers, and those customers for which UNE-P has been 
requtsted, as of March 10,2005) not be disrupted We would expect an cmbcddtd base 
customer to be able to acquire or rcmove any fcaturc associated with circuit switching 
during the transition period 

Joint C E s  have also expressed concern that the agreement being offered by 
SBC Indiana for continued service aftcr March IO, 2005, would require the immediate 
imposition of ratcs higher than the transition pricing established in the TRRO." 
.We do not find this to be an unreasonable p i t i o n  for SBC Indiana to tatre. Clcariy, the 
intent of the one-year transition period, and its associated pricing, is to allow for a 
planned, ordcrly, and nondisruptive migration of existing UNI3-P cwtomcrs off of UNE- 
P to an alternative arrangement at an established price for the transition period Our 
interpretation is that the transition period is not designed to be a period in which C I E C s  
that negotiate an agreement to continue their service with SBC Indiana 11lc then entitled 

" Motion, p. 9. 

'' 47 C.F.R. 9 51.319(d)(ZXiii) p r o w  the folbwio8 pricing requirwn#ru ibr W P  during the transition 
period: UIha ptico for unbundled l d  circuit switching in codinition with unhmdlad Dso capacity b p s  
urd shued transport obtaincd p u n t  b this parqppb shall be the higher oE (A) tha ntc at which tk 
quesdng h e r  abtrined that combitlition of network tltmsn~l on Juae 15, u)o4 plus one QUar, or 08) 
the rate tht state public utility commission cstablisb, if my, krween June 16,2004, m d  the effective date 
of the Triennial Review Re& Order, for rhat combimtion of network elements, plus one QUU. 
Rqwting c m k  m y  wt obuin new local switching as an unbundled mtworlc dement." 
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to continue with the same transition pricing. Oncc a CLEC agrees to continue its existiag 
~trvict arrangement, the issue of transitioning and the associated reasons for transition 
piicing cease. 

It is our finding, therefore, that SBC Indiana, pursuant to the clear #3c dhctivcs 
in the TRRO, is not requid to lfcctpt W - P  ordtrs for new custonstrs after MsFeh 10, 
2005. As to the Motion's quest that we order SBC! Indiana to comply with the change 
of law provisions of the interconnection agreements in impicmenting the TRRO, we do 
not make such an order, but.nonethcless express our expectahon that both SBC Indiana 
and all afftcttd CLEO will melrc changes to their intuwnncction agreements consistant 
with the xequiremcntS of the TRRO. Accordingly, tho Motion is denied . 

* IT IS SO ORDERED. 

U 

William G. Divine, Administrative Law Judge 

3 - 9 - o r  
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INDIANA UTILITY REGULATORY COMMlSSlON 
302 W. WASHINGTON SlREEX, SUITE E-306 

INDIANAPOUS, INDIANA 46204-2764 

COMPLAINT OF INDIANA BELL TELEPHONE 
COMPANY, INCORPORATED D/B/A SBC 
INDlANA FOR EXPEDITED REVIEW OF A 
DISPUTE WITH CERTAIN CLECS REGARDlNG 
ADOPTION OF AN AMENDMENT TQ 
COMMISSION APPROVED 
INTERCONNECTION AGREEMENTS 

Office: (317) 232-2701 
Faairnil? fiqB 

MAR 1 0  2005 

You we hereby notified that on this date the Presiding Officers in this Cause make 
the following Entry: 

On March 8, 2005, NuVox Communications of Indiana, Inc. (“NuVox”), a 
Respondent in this proceeding, filed its Motion for Emergency Order to Enfurce the 
Commissiun ’s January 21, 2005 Entry and Its Interconnection Agreenieiit with SBC 
Indiana (“Motion”) with the Indiana Utility Regulatory Commission (“Commission”). 
The Motion asserts that the Complainant in this Cause, Indiana Bell Telephone Company, 
Incorporated d/b/a/ SBC Indiana (“SBC Indiana”) has stated that on or after March 11, 
2005, it intends to not provision certain orders for DSl and DS3 loops, DSI and DS3 
transport, and dark fiber. Such action, according to NuVox, will cause i t  irreparable h a m  
and will breach SBC Indiana’s currently effective, Comrnission-approved interconnection 
agreement with NuVox. NuVox requests that the Commission, on or before March 10, 
2005, issue a directive requiring SBC Indiana io (1) continue accepting and processing 
the orders for dark fiber, DSl loops and transport, and DS3 loops and transport, under the 
rates, terms and conditions of NUVOX’S Interconnection Agreement from and between all 
wire centers in SBC Indiana’s operating territory, and (2) comply with the change of law 
provisions of NUVOX’S Interconnection Agreement with regard to the implementation of 

. the Federal Communication Commission’s (“FCC’s”) Triennial Review Remand Order 
(‘TRRO”)’ before implementing the Accessible LRtters issued by SBC Indiana. SBC 
Indiana filed a Response to the Motion on February 9, 2005. This Response has not yet 
been considered. 

It appears that this emergency Motion could have been filed in a timelier manner 
since the Accessible Letters that are of concern to NuVox were issued by SBC Indiana on 
February 11, 2005. In any event, the Presiding Officers find that the Motion needs to be 
fully briefed and considered before ruling on the Motion. Therefore, NuVox’s request 
for a ruling on the Motion within two days of when the Motion was filed is insufficient 
time for us to consider a31 of the information necessary to issue a ruling. And even 

’ Order on Remand, In re Unbundled Access to Netwurk Elements, WC Docket No. 04-3 13, CC Docket 
No+01-338,2005 WL 289015 (FCC Feb. 4,2005). 



though we issued a Docket Entry in this Cause on March 9, 2005, ruling OR a similar 
emergency motion by other CLEC Respondents on the issue of *the continued 
provisioning of UNE-P in light of the TRRO, we find it appropriate to allow time for the 
parties to fully present their positions. 

Our initial review of the Motion, however, reveals an issue that we think should, 
at least on an interim basis, be addressed prior to March 11, 2005, in order to avoid the 
possibility of undue harm to NuVox. The Motion states that SBC has identified to the 
FCC certain specific wire centers in Indiana for or between which it  will not provide 
DSl/DS3/dark fiber loops or transport. It is our reading of the Motion that NuVox is 
maintaining that some of these specified wire centers would qualify as impaired pursuant 
to the criteria established in parts V and VI the TRRO, thereby entitling NuVox to 
unbundled access to these elements at these wire centers. The TRRO, at '1[ 234, 
establishes a process whereby a CLEC in requesting unbundled access to dedicated 
transport and high-capacity loops must self-certify in its request that it  is entitled to 
unbundled access pursuant to the criteria set forth in the TRRO. Upon receipt of such a 
request the ILEC is required to provision the element, though it can subsequently 
challenge its obligation to provide access through the dispute resolution process of its 
interconnection agreement. An LEC, therefore, is not entitled to deny access to 
dedicated transport and high-capacity loops based on its determination that unbundled 
access is not required under TRRO. 

Accordingly, as of March 11, 2005, SBC Indiana should not deny a request by 
NuVox for unbundled access to high-capacity loops or dedicated transport based on a 
SBC determination that access is not required at the relevant wire center(s). Both SBC 
Indiana and NuVox should follow the provisioning procedures set forth in [B 234 of the 
TRRO. This interim ruling on the Motion will be further addressed in a final ruling, 

In order to provide a reasonable time in which to respond, any additional 
Response to the Motion should be filed on or before March 14, 2005. Any Reply to the 
Response should be filed on or before March 17,2005. 

IT IS SO ORDERED. 

William G .  Divine, Administrative Law Judge 

Date 
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BY THE CO~IMXSSIO?; IT rs so ORDERED. 

sre 



EXHIBIT 5 



RlPUC 

HOME Docket 3662 - Verizon RI Tariff filing to implement the FCC's new 
unbundled (UNE) rules regarding as set forth in the TRO Remand 
Order issued February 4,2005 

Verizon RI proposed tariff filing for effect March 11, 2005 (filed 2/18/05) 
Conversent Communications of RI - comments and objection to Verizon's filing (3/3/05) 
CLECs CTC Communications and Lightship felecom (collectively "Swidler CLECs") objection 
(3/4/05) 
CLECs ARC Networks, Covad Communications, Broadview Networks and Broadview NP 
Acquisition Corp. (collectively "Adler CLECs") comments to Verizon's filing (3/7/05) 
Verizon RI Reply to Comments of CLECs Regarding Proposed Tariff Revision (3/7/05) 
Verizon RI Reply to Comments of the Joint Commentors Regarding Proposed Tariff 63/7/05) 
Division of Public Utilities Summary of Comparison of Parties' (Verizon, Conversent 8 Division) 
Positions (3/7/05) 
At open meeting held 3/8/05, the Commisison dopted Verizon's proposed tariff filing on an 
interim basis, pursuant to RlGL 39-3-12. The tariff would be subject to further investigation to 
determine if the wording of the proposed tariff needs to be revised and if necessary, the CLECS 
would be entitled to any refund or compensation for any inappropriate rate or action by Verizon 
during this interim period. 

RI Public Utilities Commission, 89 Jefferson Boulevard, Warwick. RI 02888 
Voice: 401-941-4500 Ernail: rnary.kent@ripuc.org 

---_ ~ -- "-- -- .- 7 -_ 

Last modified 0310912005 12:lO:ll 

http:/ /www.ripuc.or~~vcnlst lc l ions/d~kc~3662~ge.h~~3/~ 5/2005 65350  AM 



EXHIBIT 6 



MPCKET NO. 28821 

ARBITRATION OF NON-COSTING g 
ISSUES FOR SUCCESSOR 8 
INTERCONNECI’ION AGREEMENTS 8 
TO THE TEXAS 271 AGREEMENT 8 

PROPOSED ORDER ON CIARXMCATXON 

This orda clarifies Order No, 39’ rtgarding the lntarim Agreemant Amendment 

applicrblc to the Twtas 271 Agreement (’I’M) and T2Albased i n t . c m d o n  agreements 

between Soutbwtstarn Bell Telephone, L.P. d/b/a SBC Texas (SBC Texas) and mmpctitive ld 
, exchange ctmim (CLECS). 

The CommiSgion clarifies its intent that, as uscd in sedim 1.3.1 and t .3.2 of thc Interim 
Agreement Amadn~eat.,~ “embadded base” or “embedded customer-basc” rcfm to existing 

customers rather than. existing lints. The Triennial Reuiew R e d  order (TRRiQ3 
ma88 market local circuit switching during the transition period f ir  the unbedded customer base 

of UNE-P customers, requiring that “inincumbent LECs must continue providing access to m8ss 

market local circuit mvitching, . . for the competitive LEC to serve those customers Until the 

incumbent LECS SuccessMly convert those customers to the new arrangemaent~.”’’ T ~ C  

Comxnission notes that the conflicting interpretations of “embedded customer-base” will be an 
issue in Track Il of this proceeding. However, until a f d  detnmrnatl ’ ‘on of this issue, SBC 

Tcxas ahall have an obligation to provision new WE-P lines to CLEcs’  embedded customer- 
base, including moves, changes and additions of IJNE-P lines for such customer base at new 
phyaical locations. Any price differmtial for which SBC Texas may seek tt-ubup ahall be 
addread io Tmck II or a subsquat proceeding, 

Furthar, thc Ckxm.kion notes that in view of the FCC’s Fdm~ary 4, 2005, ldter 

qucsthg U C s  to designate wke centers as Tim 1 and Tier 2, Sections 1.5 and 1.5.1 of the 
Interim Agreeinat Amcndmmt may rcquire clarification.’ Accordingly, the Commission 

I 



DOCKET NO. 28821 PROPOSED ORDER ON ClLARlFIcATION Page 2 of 2 
c 

amas to those UNeS addmwdinthis odm. 

SIGNED AT AUSTIN, TEXAS the day of 2005. 

PUBLIC UTILITY COMMISSION OF TEXAS 

JULIE PARSLXY, COMMISSlONER 

PAUL HUDSON, CHAIRMAN 
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In the Matter of the Emergency Petition of 
LDMI Telwmm&tim, Inc,MCh&m 
AooessTransnussl ' 'onService,LK,and 
CorrCommNewm,Inc,haCk&ratory 
Ruling bh0itingSBC Ohio fKMn 
BreachingitsExtsthghter~ection 
Agreements and Reserving theStatusQuo 
with Respect to Unbundled Network 
Element Orders, 

The Ckmmission finds: 

Case NO. OS298-TP-WC 

On February 4,2M)5, the Federal Cmunieetions Comaihion 
(FCC) released its -der on Remand (TRRO) in CC Ihckxt No. 

remanded in part back to the FCC by the D.C. Circuit Court in 
UniM States TcEeCom hs'n v. FCC, 359 P3d 554 @.C. Cir. 2004) 
(USTA Iu art .  denid, 125 S.Ct 313,316,345 (2CK.N). Among 
other ttungS, the FCC m the TKRO put into place new rules 
applicable to inmmben t local exchange carriers' (ILEaf) 
unbun-g obligatium with regard to mass market local 
circuit switching, high-eapacity Imp and dedicated btemffice 
transport. 

01-338 in response to certain issues that had been v e d d  and 

, 

Recognizin% that it had removed significant unlnrndlrn ' g  
obligationsf the FCC directed that, for the embedded customer 
base, a transition period and tlransition pricing would apply 
during which the impacted competitive local exchange carriers 
(CLEG) wodd be able to continlbe purchasing the involved 
unbundled network dements. During the+ansition period, 
the ILCECS and the CLECs were dkected to modify their 
interconnectian apements, including wmpleling my &ztgt? 
of law processes to prforrn the tasks muwary for an orderly 

. ... . . .. 

I 

i 

. .  
i 
! 

1 . 
I 

! 
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. 

The joint ~ t i o ~  wrt that, in d a  bo avoid sufferhg 
vreparable damqe to their businesees, the domrnisaion must 
issue a directive no later than March 10, ZEj, requbhg SBC 
Ohio to continue accepting and processing the pkrt petitioners' 
orders fm the uNB-pht€orm, induding mom and adds, to the 
joint petitioners’ srishg embedded cuabmer base, as well as 
orders for Ds1 and TIS3 loop or t r q ,  and dark fiber 
pursuant to the rates, terms and condltlonr, of their respective 
interoonnection agreements ‘ h e  joint petitionera further 
request that SBC Ohio be direct4 to comply with the w e  of 
law prOvisions of the mspective inmaonnech ‘on apeements 
repding implementation of the TRRO. As a find matterl ole 
joint petitioners request that h e  negobtion proQBe 
oontemplated as part of the clamp of law prwieions in the 
intmcmne& ‘on agreements hdude the proviaions of the TRRO 
and of the Triennial Review order that are xmre favorable tn 
the joint applicants. I 

. .  

I 

-2- i . 
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hparagrslpph 233 of theTRR0, the FCC stated that 

Paragraph 233 dearly indicateti that the FCC did Ibof 
contemplate that I L E s  would unilaterally dictate to CLECS the 
chanp  to their intercomon apeemenb nsoee~aty to 
implement the FCC't3 findings in the TRRO. Just as dearly, this 
commission was afforded an important role in the pmces~ by 
which LEG and CIlECs resolve their diffmnceti tfuough gooti 
faith negotiations. hkm~~er, the Camrnlssjbn was specifically 

. ... I . .. . _. . . . . ... ,.-. . .  
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It Is, therefore, 

* 

.................. 
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Entered in the Jotanal 
0 9 2 S  

kned J. Jenkins 
Secretary 
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EXHIBIT 8 



STATE OF MARYLAND 

PUBLIC SERVICE COMMISSION 

ML# 96341 

March 10,2005 

Carvilie B. Collins, Esquire 
DLA Piper Rudnick Gary Cary US LLP 
6225 Smith Avenue 
Baltimore, Maryland 21 209 

Michael A. McRae, Esquire 
MCI 
2200 Loudoun County Parkway . 
Ashburn, Virginia 201 47 

David A. Hill, Esquire 
Vice President & General Counsel 
Verizon Maryland Inc. 
One East Pratt Street, 8EMS06 
Baltimore, Maryland 2 1202 

Re: Emergency Petition of M C I  for a Commission Order Directing Verizon to 
Continue to accept New Unbundled Network Element Platform Orders 

Dear Counsel: 

On March 1, 2005, MCImetro Access Transmission Services, LLC (‘‘MCI”) petitioned 
the Public Service Commission (“Commission”) for an order directing Verizon Maryland Inc. 
(“Verizon”) to comply with the ‘‘change of law” provisions contained in the parties’ 
interconnection agreement (“ICA”). Furthermore, MCI seeks a directive to Verizon that it 
continue to accept and process unbundled network element platform (“UNE-P”) orders until such 
time as it has concluded the change of law process. On March 7, 2005, a Petition to Intervene 
and Comments in Support of MCI’s Emergency Petition was filed on behalf of Allegiance 
Telecom of Maryland, A.R.C. Networks Inc. d/b/a InfoHighway Communications Corporation, 
SNiP LiNK LLC, and XO Maryland LLC (hereinafter referred to collectively as “Petition 
Supporters”). On March 8, 2005, Verizon filed its Opposition to the Emergency Petition of 
MCI. Subsequently, on March 10, 2005, MCI filed a letter withdrawing, without prejudice, its 
Emergency Petition stating that it had reached a commercial agreement with Verizon that 
resolved the issue raised in its Petition. 

As a general matter, the Commission is pleased to see parties resolve their differences 
outside of formal adjudication. The Commission encourages the parties to continue to work 
together in the hture to similarly address disputes that may arise. MCI’s request to withdraw its 
Emergency Petition is hereby granted. 

WILLIAM DONALD SCHAEFER TOWER 6 ST. PAUL SIXEET BALTIMORE. MARYLAND 2112026806 

410-767-8000 To11 Free: 1-800-4920474 . FAX: 410-333-6495 

MDRS: 1-800-735-2228 (”Y/Voice) Wcbsitc: www.p~~.statc.md,~~/ppsc/ 



With respect to the Petition Supporters, the Cornmission notes that given MCI’s 
withdrawal of its Petition, the issue of intervention becomes moot. As such, the Commission 
hereby denies the request of the Petition Supporters to intervene in the MCflerizon 
interconnection agreement dispute. To the extent the Petition Supporters believe that their 
specific interconnection agreements, or the Triennial Review Remand Order’ itself, do not 
support any proposed action of Verizon the Petition Supporters may file individualized petitions 
based upon their particular interconnection agreements and specific provisions of the Triennial 
Review Remand Order for the Commission’s consideration. For this pwpose, the Commission 
wil1 designate Case No. 9026 as the vehicle for parties to file such petition. Additionally, the 
Commission would remind MCI, Verizon and the Petition Supporters that the rights of all parties 
shall be determined by the parties’ interconnection agreements and the FCC’s applicable rules, 
including those specifying the procedures to be employed when orders for unbundled loops or 
transport are disputed. At this point in time, the Commission is not aware of any actual disputes 
regarding loop or transport orders. If any such disputes arise, Verizon and the ordering carrier 
are directed to abide by the FCC’s direction in the Triennial Review Remand Order to fill the 
order and to then bring the dispute to the Commission, which will resolve the matter 
expeditiously. We note in this regard Paragraph 234 of the Triennial Review Remand Order 
which provides that “the incumbent LEC must provision the UNE and subsequently bring any 
dispute regarding access to that UNE before a state commission or other appropriate authority.” 

By Direction of the Commission, 

0. Ray Bourland 
Executive Secretary 

cc: Andrea Pruitt Edmonds, Esquire, Counsel for Petition Supporters 
Parties of Record, Case No. 9026 

’ In the Matter of Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of 
Incumbent Local Exchange Carriers, Order on Remand; WC Docket No. 04-3 1.3; CC Docket No. 0 1-338; FCC 04- 
290 (rel. February 4,2005) (“Trienniul Review Remand Order”). 

WILLLAM DONALD SCHAEFER TOWER 6 ST. PAUL STREET BALTTMORE, MARYLAND 21202-6806 

4 10-767-8OOO TollFrce: 1-800-492-0474 FAX: 410-333-6495 

MDRS: 1-800-735-2258 (‘ITYNoicc) Website: www.psc.sta~e.md.us~ppr;Ci 



EXHIBIT 9 



TO: 

FROM: Tina W. Chin. Arbitrator 
Jesse S b  Reye, Arbitraror 

D.T,E. 04-33 Service List (via first clus mail and  mil) 

DATE: March 10,2005 

RE: Petition 4f Vtrizon New England, Inc. d/b/a Vsrizon Mamchusctts for 
Arbitracion of InserConnectim Agrermcnw with C~mp&rive h a 1  h c b n g e  
Carriers and Comercinl Mobile Radio Service Providers in Massachusetts 
Pursuant to Section 232 of the Communications Act of 1934, as amtndcd, and 
the ~ricnnhl Reviw Order, - D.T.E. 04-38 ’ 

Briefing Questions IO Additional Pafits 

cc: Mary Cottrdl, Secretary 

On March 1, 2005, the Department issued a set of briefmg questions r0 Vcrizan 
Massachusetts (‘Veriton”) and 10 a list of CtECs. whose hUerCOnntcttion agrtemtnu Verizm 
claims to contain change of Law provisions Chat arc sdf-exwting. That is. Vcrizoe claim 
that, with respect IO such intercomtion agrtcmmts, ir had the right to implcmenc cbnges of 
law prior to the conclusion of &is promding. On March 4,2005, wrt;lin CLECS‘ joimb 
filed a Petition for Emerpncy Dcclaramry &!lief seckhg P dcChGitQry d i n g  that V d Z O I I  
may not unilawrdly impIemGnr the erms of the Review Rc-td- er, which i s  
effective on March 1 1, 2OO5, and that (1) Verimn mur continue to weep orders for UNEs no 
longer required to be unbundled by the T r i U R t W - W  urrder the rates, 
tern, and conditions of its exisking interconnetion agrmnts ,  and thrt (2) verimn must 
comply wjrh the change of law provision8 of its inrerconnccrion a g r m n t s  with regard u[) 
implementation of the -&I Review &gj@ OrUe. Vtriron filed its Opposition on 



b.T,E. 04-33 Page 2 

March 9,2ob5, arguing that thc FCC established a 12-momh mi t ion  m o d  bGginning on 
the effective date of the T r i t n d  Revie- Orkg , after which date "requesting cadcrp 
may not obrsin" certain network elements as IMEs. Thtr~brc, k r i z ~ n  claims that it 
implemenr rhe TricnnE& Review .&maad Q r d ~  r on Marth 11,2005. 

Verizon's claim that ir may implement thc - & v i e -  d Qrdq OD 
March A 1 I 200s I without first mgoriating new interconnection agreement tern, pienhally 
affecsrs rhe rights of dl parties IO this prac&iig. not simply rhos whose agreements Verimn 
claims to conrain self-executing change of law provisions. l3ercfore, the Atbittatom issue the 
following briefing questions to Verizon and to each individa CLEC parry that Was not 
already named in AUachrnent A of rhe March 1 ,  2005 btkfw questions, 60 that the 
Department my consider the issues raiscd by the CLECs in Wit Petition for Emergmy 
Declaratory Relief and determine in the final Order of this p r o c d n g  the applicable rights and 
remedies of all parties according to their interconnection agrecmcnts. Briefs on these qu~~tioffs 
shall be submitted along whh tne partis* briefs on cht open arbitration issues. Inhid briefs art 
due April 1, 2005. Reply briefs are due April 13,2005. 

1. fiorwithstanding the carrier's substantive arguments in this proWCdirlg regarding 
proposed rates, terms, or conditions for any specific scMw, far a h  tarrier's 
individual inttrcoxmaiorl agtcernenr, plcase identify each and every I C ~  that is 
relevam 10 whether or pot the hwrconnection agreeracnt's change of law or 
dispute resolution provisions permit the: partits to implcmmt changcg of 
'applicable law" without first executing an wndment to rhe intcrconnccuan 
agreernenr. In providing your response, please quote the relevant 
in;erconnecrion agreement provisions, citing them by settian, d provide 
highlighted copies of the relcvanr language. 

2. Indicate whether a change of law or dispute resolution provision has been 
triggered and state &e date on which each condition prscedenr 01 paw 
obligation (e,g., notice requirements) wa8 met, if applicable, with to h e  
implementation of the Trienslpl Review Remand Order, or any other statutory. 
judicid, or replatory change, state or federal, that you claim did modify the 
pama' righe under the iarercomcrion agramtnt. 

k p o n w s  to the foregoing questions should also be Sl~WMrized in tabular farm for 
each individual carrier, Responses for different carriers may be gfoupod t o g a r  where the 
relevant Operative provisions of the carrjcr3' incercamectlon agrrtmtnrtr have identiical legs 
effect 

Finally, plcase add Jesse R t y s  &ssc.reva@st;arc .m.us) to your service lists for this 
preeding.  If you have any questions, phase contacr Tina Chin at (617) 305-5578 or Jesse 
Reycs at (617) 305-3735. 
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S T A T E  O F  M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

* * * * *  

In the matter, on the Cornmission’s own motion, to ) 
commence a collaborative proceeding to monitor and ) 
facilitate impIementation of Accessible Letters issued 

1 by SBC MICHIGAN and VERIZON. 
1 

Case No. U- 14447 

’ At the March 9,2005 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

PRESENT: Hon. J. Peter Lark, Chairman 
Hon. Robert B. Nelson, Commissioner 
Hon. Laura Chappelle, Commissioner 

ORDER 

On February 28,2005, the Commission commenced a collaborative process for implementa- 

tion of “Accessible Letters” issued by SBC Michigan (SBC) and Verizon. The collaborative was 

instituted aAer a number of competitive local exchange carriers (CLECs), including Talk America 

Inc. (Talk), and XO Communications, Inc. (XO), filed objections to wrtain proposals and pro- 

nouncements made in five Accessible Letters dated February 10 and 11,2005 by SBC, which is an 

incumbent local exchange carrier (ILEC) under the federal Telecommunications Act of 1996 

(FTA), 47 USC 251 et seq. 

Accessibfe Letter No. CLECAMO5-037 (AL-37), which is dated February 10,2005, states that 

SBC will be withdrawing its wholesale unbundled network element @NE) tariffs “beginning as 

early as March 10,2005.” AL-37, p. 1. Accessible Letter No. CLECALL05-017 and Accessible 

Letter No. CLECALLOS-0 18 (AL- 18), which are each dated February 1 1,2005, state that SBC 



will not accept new, migration, or move local service requests (LSRs) for mass m k e t  unbundled 

local switching (ULS) and unbundled network element-platform (UNE-P) on or after March 11, 

2005, notwithstanding the terms of any interconnection agreements or appIicable tariffs. In 

AL- 18, SBC additionally states that effective March 1 1,2005, it will begin charging CLECs a $1 

surcharge for mass market ULS and UNE-P. Accessible Letter No. CLECALL05-019 and 

Accessible Letter No. CLECALL05-020 (AL-20), which are each dated February f 1,2005, state 

that as of March 1 1,2005, SBC will no longer accept new, migration, or move LSRs for certain 

DS1 and DS3 high capacity loops, DS1 and DS3 dedicated transport, dark fiber transport, and dark 

fiber loops. Also, in AL-20, SBC states that beginning March 11,2005, it will be charging 

increased rates for the embedded base of DS1 and DS3 high capacity loops, DS1 and DS3 

dedicated transport, dark fiber transport, and dark fiber loops.’ 

On March 7,2005, Talk and XO filed a joint emergency motion requesting the Cornmission to 

address certain issues that have arisen during the initial phases of the collaborative that they allege 

demand immediate attention. According to Talk and XO, at the first collaborative meeting, SBC 

reiterated its intent to act unilaterally on March 11,2005 pursuant to its Accessible Letters. Talk 

and XO insist that SBC’s threatened and impending actions would violate the plain language of 

the Federal Communications Commission’s (FCC) February 4,2005 order regarding unbundling 

obligations of ILECS.’ Talk and XO have identified the following issues due to their effect on the 

‘The Commission became aware that Verizon had issued at least two similar Accessible 
Letters. Because the arguments raised by the CLECs with regard to SBC’s proposed actions 
applied with equal force to the actions proposed by Verizon, the Commission included Verizan in 
the collaborative process. However, the Commission notes that the motion filed by Talk and XO 
does not include any requested relief with regard to Verizon. 

. 

21n the Matter of Unbundled Access to Network Elements, WC Docket No. 04-3 13 and Review 
of the Section 251 Unbundling Obligations of incumbent Local Exchange Carriers, CC Docket 
No. 01-333. (TRO Remand Order). 
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CLECs and because these matters appear to be contrary to the direction of the FCC in the TRO 

Remand Order; 

1. Citing Paragraph 234 of the TRO Remand Order, Talk and XO argue that SBC 
has threatened not to provision high-capacity loops and transport on and after 
March 1 1,2005 even where a CLEC has undertaken a reasonably diligent 
inquiry and, based on that inquiry, self-certifies that, to the best of its know- 
ledge, its request is consistent with the requirements of the TRO Remand Order. 
Instead, they maintain that SBC has threatened to reject any such orders that 
SBC believes does not satisfy the TRU Remand Order. 

2. Talk and XO contend that SBC has threatened to cease providing access on and 
after March 11,2005 to unbundled local switching to CLECs seeking to serve 
their embedded base of end-user customers as required by 47 CFR 
5 1.3 19(d)(2)(iii) during the 12-month transition period. Instead, they maintain 
that SBC has stated that it will reject all move, add, and change orders’ 
submitted by CLECs to serve their embedded base of end-user customers. 

3. Citing footnote 398 in Paragraph 142 of the TRO Remand Order, Talk and XO 
insist that SBC intends to self-implement rule changes that favor SBC while at 
the same time refusing to implement rule changes from the FCC’s 2003 
Triennial Review Order ( TRO)4 that were unaffected by United States Circuit 
Court of Appeals’ decision in United States Telecom Assn v Federal 
Communications Comm, 359 F3d 554 (DC Cir 2004) (USTA II) or the TRO 
Remand Order, despite the fact that the TRO Remand Order recognized that the 
TRO rule changes should be implemented to minimize the adverse impact of the 
TRO Remand Order on CLECs. 

Additionally, citing Paragraphs 233,143,196, and 227 of the TRO Remand Order, Talk and 

XO argue that SBC intends to implement these and other changes without regard to the “change o f  

law” provisions in their existing interconnection agreements with SBC. Talk and XO state that 

3A move order is submitted by a CLEC to an ILEC when an existing CLEC customer moves to 
a new address. An add order is submitted when an existing customer seeks to add an additional 
line to his service. A change order is submitted when an existing customer seeks to add or delete a 
feature, such as three-way calling. 

4 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers; 
Implementation of the Lvcal Competition Provisions of the Telecommunications Act of 1996; 
Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket 
Nas. 01-338,96-98,98-147, Report and Order and Order on Remand and Further Notice of 
Proposed Rulemaking, 18 FCC Rcd 16978,17145, para. 278 (2003). 
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they filed this motion to seek a Commission order requiring SBC, at minimum, to abide by the 

terms of the TRO Remand Order. Accordingly, Talk and XO request that the Commission grarlt 

their emergency motion and order SBC to continue provisioning additional UNE-P access lines ta 

serve a CLEC’s embedded base of end-user customers. Talk and XO also assert that the Commis- 

sion must order SBC to provision moves and changes in WE-P access lines in a manner that will 

allow a CLEC to serve the needs of its embedded base of end-user customers during the 12-month 

transition period of the TRO Remand Order-, 

Talk and XO insist that SBC must be ordered to continue to process requests for access to a 

dedicated transport or high capacity loop UNE upon receipt ofa self-certification from the 

requesting provider, that to the best of its knowledge, the requesting provider believes to be 

consistent with the requirements of the TRO Remand Order. Talk and XO contend that the 

Commission should order that SBC may not refuse to process such requests based solely on SBC’s 

belief the requesting provider’s self-certification is defective or that the provider did not engage in 

a reasonably diligent inquiry. Talk and XO maintain that, before implementation of the TRO 

Remand Order rules, SBC should be directed to implement the TRO rules unaffected by USTA II 

or the TRO Remand Order, such as (1) routine network modifications to unbundled facilities, 

including loops and transport, at no additional cost or charge, where the requested transmission 

facilities have already been constructed [See, 47 CFR 51.3 19(a)(8), 5 I .319(e)(5)], (2) comming- 

ling an unbundled network element or a combination of unbundled network elements with one or 

more facilities or services that a CLEC has obtained at wholesale [See, 47 CFR 5 1.309(e) and ( f )  

and 5 I .3 181, and (3) the CLEC certification regarding the qualifying service eligibility criteria for 

each high-capacity enhanced extended loop/link (EEL)’ circuits [See, 47 CFR 5 1.3 18(b)]. 

’A loop to a connection bctween two or more central offices. 
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At a session of the collaborative held on March 7,2005, Orjiakor Isiogu, Director of the 

Commission’s Telecommunications Division, who was designated by the Commission to oversee 

the collaborative, announced that responses to Talk’s and XO’s motion had to be filed no later 

than 5:OO p.m. on March 8,2005, which is permitted pursuant to Rule 335(3) of the Commission’s 

Rules of Practice and Procedure, R 460.17335(3), and that the Commission intended to act on 

Talk’s and XO’s motion on March 9,2005. 

Responses in support of the motion were filed by the Commission Staff, Attorney General 

Michael A. Cox, AT&T Communications of Michigan, Inc., and TCG Detroit, LDMI Telecom- 

munications, Inc., TDS Metrocom, LLC, MCImetro Access Transmission Services LLC, 

McLeodUSA Telecommunications Services, Inc., and TelNet Worldwide, Inc., Quick Communi- 

cations, Inc., d/b/a Quick Connect USA, Superior Technologies, hc., d/b/a Superior Spectrum, 

lac., CMC Telecom, Inc., Grid 4 Communications, Lac., Z d  Group, Ltd., d/b/a Planet Access, 

CTS Communications, Inc., and Global Connection Inc. of America. In the interests of time, the 

Commission simply notes the general agreement of these parties with the positions taken by Talk 

and XO. 

SBC and Venzon filed responses in opposition to the motion! SBC urges the Commission to 

reject the attempt to delay its lawful and appropriate implementation of the FCC’s new rules. In so 

doing, SBC maintains that the Commission’s previous determinations concerning adherence to 

change of law provisions in interconnection agreements and claims that ILECs are forcing contract 

terms on CLECs are not at issue in this proceeding. Rather, SBC insists that the motion asks for 

relief of an extraordinary nature that the Commission has no authority to grant. SBC complains 

that the motion is bereft of any reference to the Cornmission’s authority to entertain the motion. 

6Verizon’s comments are consistent with the comments filed by SBC. 
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According to SBC, it would be wrong for the Commission to act in haste or without carellly 

examining its authority to do so. 

Next, SBC calls upon the Commission to question whether the relief requested by Talk and 

XO should be granted in the absence of some showing by the CLECs that they will ever place an 

order with SBC that SBC will reject. According to SBC, Talk and XO simply failed to assert that 

they will be harmed. SBC explains that it has already disclosed a list of wire centers that meet the 

TRO Remand Order non-impairment thresholds for high capacity loop and dedicated transport 

facilities. See, Exhibit A to SBC’s response. Afta citing a portion of Paragraph 234 of the TU0 

Remand Order, SBC asserts that: 

SBC Michigan does not believe it will be possible for any CLEC to make the 
required “reasonably diligent inquiry’’ and then to certify that it is entitled to high- 
capacity dedicated tramport between two offices that are on the list SBC submitted 
to the FCC, or that it is entitled to a high-capacity loop in a wire center that is on 
the list SBC submitted to the FCC. That is especially so in view of the fact that the 
CLECs also have access, subject to protective order, to data SBC has filed with the 
FCC underlying the list SBC has submitted. Accordingly, consistent with the 
TRRO, SBC Michigan does not expect to receive or process after March 1 1,2005, 
any CLEC orders for high capacity loops or dedicated transport involving Wire 
centers that are on those lists. 

SBC’s response, p. 5. Moreover, SBC contends that the failure of Talk and XO to affmtively 

allege that they will suffer harm by SBC’s implementation of its determinations is reason enough 

to reject their motion. 

With regard to new W E - P  arrangements, SBC stresses that the FCC has instituted a 

nationwide bar on UNE-P. Citing myriad paragraphs of the TRO Remand Order, including 

Paragraphs 5,204,210,227, and 228, SBC insists that the FCC only required UNE-P to be made 

available during the transition period to the ernbedded base of lines, not the embedded base of 

customers, as alleged by Talk and XO. According ta SBC, as of March 11,2005, it has been 

relieved of the obligation to provision new UNE-P arrangements of any kind. SBC argues that the 
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FCC would not have intended the interpretation proffered by Talk and XO because it would 

perpetuate earlier illegal attempts to broadly define impairment. SBC also argues that an 

unscrupulous CLEC might even attempt to evade the FCC’s ban on new UNE-P deployment by 

disconnecting existing lines and ordering new ones. 

Finally, in response to the change of law argument raised by Talk and XO, SBC contends that 

the operative language in their interconnection agreements provides an ample basis for rejecting 

their positions. According to SBC, even apart from what the TRO Remand Order provides, the 

plain language of Talk’s and XO ’s interconnection agreements invalidates any contractual 

obligation by SBC that is inconsistent with those new rules as of March 1 1,2005. 

The Commission finds that the relief requested by Talk and XO should be granted and that the 

Commission has the authority to do so. In so doing, the Commission rejects SBC’s position that 

the Commission has no authority to address the merits of Talk’s and XO’s motion. In Paragraph 

233 of the TRU Remand Order, the FCC stated that ILECs and CLECs must implement changes to 

their interconnection agreements consistent with the TRO Remand Order. The FCC also stated 

that the ILECs and CLECs are obligated to negotiate in good faith under Section 25 l(c)( 1) of the 

FTA regarding any rates, terms, and conditions necessary to implement the rule changes. Indeed, 

the FCC explicitly observed that “[wJe! encourage the state commissions to monitor this area 

closely to ensure that parties do not engage in unnecessary delay.” Paragraph 233 of the TRO 

Remand Order. As first noted in the February 28 order, the quoted portion of Paragraph 233 

indicates that the FCC does not contemplate that ILECs may unilaterally dictate to CLECs the 

changes to their interconnection agreements necessary to implement the FCC’s findings in the 

February 4 order. It also indicates that the Commission has an important role in the process by 

which ILECs and CLECs resolve their differences through good faith negotiations. Ln Paragraph 
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233, the FCC stated that Section 25 1 (c)( 1) applies to the efforts of the ILECs and CLECS to 

implement changes to their interconnection agreements. Section 25 l(c)( 1) specificalIy requires 

that such negotiations are governed by Section 252 of the FTA. Additionally, notwithstanding 

whether the negotiations are voluntary under Section 252(a)(1) or subject to compulsory arbitra- 

tion under Section 252(b)( l), Congress has required that the resulting interconnection agreement is 

subject to approval by this Commission. Moreover, the Commission notes that the Legislature 

specifically granted the Commission “the jurisdiction and authority to administer . , . all federal 

telecommunications laws, rules, orders, and regulations that are delegated to the state.” 

MCL 484.2201. Therefore, the Commission finds that there is no merit to SBC’s claim that the 

Commission lacks jurisdiction to entertain Talk’s and XO’s motion. 

The Commission also rejects SBC’s procedural and policy complaints about Talk’s and XO’s 

motion. To begin with, contrary to SBC’s argument, the motion does not involve “an affirmative 

injunction of apparent indefinite duration.” SBC response, p. 2, In setting up the collaborative, 

the Commission directed that “the collaborative process be conducted in a manner that will bring it 

to a successful end in no more than 45 days.” February 28 order, p. 6. Beyond the time necessary 

for the completion of the work of the collaborative, it was the FCC that established the duration of 

the transition period for impfernentation of the TRO Remand Order. While SBC may be dissatis- 

fied with the length of the transition period, that issue is not before the Commission. Rather, 

Talk’s and XO’s motion concerns the fact that SBC is threatening to violate the FCC’s TRO 

Remand Order by denying access to essential UNEs that they allege the FCC required ILECs to 

provision for the duration of the transition period. 

Likewise, the Commission does not conclude that its decision to take up this matter on an 

expedited basis is objectionable. The motion filed by Talk and XO raised a matter of extreme 
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urgency. The Commission’s motion pleading rules, which are set forth at R 460.17335, 

specifically allow for the shortening of the time for the filing of responsive pleadings, which was 

communicated to participants at the March 7,200-5 collaborative meeting. The Commission finds 

that even a cursory examination of the volume and quality of the responses filed by the parties 

contradicts SBC’s bare allegation that the notice was “absurdly short.” SBC’s response, p. 2. 

Turning to the merits of the motion, the Commission is persuaded that SBC’s position with 

regard to its ability to review and reject a CLEC’s self-certification for the purposes of Paragraph 

234 ofthe TRO Remand Order is inconsistent with the clear and unambiguous language used by 

the FCC. Paragraph 234 of the TRO Remand Order states: 

We recognize that our rules governing access to dedicated transport and high- 
capacity loops evaluate impairment based upon objective and readily obtainable 
facts, such as the number of business lines or the number of facilities-based 
competitors in a particular market. We therefore hold that to submit an order to 
obtain a high-capacity loop or transport W E ,  a requesting carrier must undertake a 
reasonably diligent inquiry and, based on that inquiry, selfaertify that, to the best 
of its knowledge, its request is consistent with the requirements discussed in parts 
IV, V, and VI above and that it is therefore entitled to unbundled access to the 
particular network elements sought pursuant to section 25 l(c)(3). Upon receiving 
a request for access to a dedicated transport or highcapacity loop UNE that 
indicates that the UNE meets the relevant factual criteria discussed in sections 
V and VI above, the incumbent LEC must immediately process the request. 
To the extent that an incumbent LEC seeks to challenge any such UNEs, it 
subsequently can raise that issue through the dispute resolution procedures 
provided for in its interconnection agreements. In other words, the incumbent 
LEC must provision the UNE and subsequently brlng any dispute regarding 
access to that WNE before a state commission or other appropriate authority. 

Paragraph 234 of the TRO Remand Order. (Emphasis added, footnotes deieted). 

The language used by the FCC does not indicate that an ILEC may unilaterally take any action 

to reject the effort of a CLEC to self-certify impairment for the purposes of the provisioning of 

access to dedicated transport and high-capacity loops. Rather, the FCC required ILECs to accept 

that such representations are facially valid and only subject to after-the-fact scrutiny. Accordingly, 
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SBC may not reject a CLEC’s request to provision high capacity loops and transport without a 

review by this Commission. 

Likewise, the Commission finds that Talk and XO have correctly interpreted the intent of the 

TRO Remand Order with regard to move, add, and change orders necessary to meet the needs of 

its embedded customer base during the transition period established by the FCC. Paragraph 199 

af the TI70 Remand Order is typical of the provisions made for the transition period by the FCC; 

Finally, we adopt a transition plan that requires competitive LECs to submit 
orders to convert their W E - P  customers to ai ternative arrangements within twelve 
months of the effective date of this order. This transition period shall apply only to 
the ernbedded customer base, and does not permit competitive LECs to add new 
customers using unbundled access to local circuit switching. During the 
twelve-month transition period, which does not supersede any alternative 
arrangements that carriers voluntarily have negotiated on a commercial basis, 
competitive LECs will continue to have access to UNE-P priced at TELRIC plus 
one dollar until the incumbent LEC successfdly migrates those UNE-P customers 
to the competitive LECs’ switches or to alternative access arrangements negotiated 
by the carriers. 

Paragraph 199 of the TRQ Remand Order, pp- 109-1 10. (Footnote deleted). 

During the 12-month transition period an ILEC is required to provide unbundled local 

switching to a CLEC to allow the CLEC to serve its embedded base of end-user customers as 

shown by Rule 5 1.3 19(d)(Z)(i) and (iii), which in relevant part, provides: 

(i) An incumbent LEC is not required to provide access to local circuit switching 
on an unbundled basis to requesting telecommunications carriers for the purpose of 
serving end-user customers using DSO capacity loops. 

* e * * *  

(iii) Notwithstanding paragraph (d)(2)(i) of this section, for a 12-month period 
from the effective date of the Triennial Review Remand Order, an incumbent LEC 
shall provide access to local circuit switching on an unbundled basis for a 
requesting carrier to serve its embedded base of end-user customers. 

AL-18 sets forth SBC’s position that on and after March I 1,2005, the TRO Remand Order 

allows SBC to decline to provide any “New” LSRs for “new lines being added to existing Mass 
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Market Unbundled Local Switching/UNE-P accounts” or any “Migration” or “Move’* LSRs for 

Mass Market Unbundled Local SwitchingAJNE-P accounts. AL-18, pa 1 .  SBC insists that its 

interpretation is supported by Paragraphs 5 and 227 of the TRO Remand Order, which refer to 

UNE arrangements, not customers. SBC’s position might be more persuasive had the FCC 

specified that on and after March 1 1,2005, the embedded base that should benefit from the 

transition period was limited to existing lines and UNE arrangements. However, the FCC did not 

take such a limited approach in its rules. Rather, the FCC chose to require that an ILEC “shall 

provide access to local circuit switching on an unbundled basis for a requesting carrier to serve its 

embedded base of end-user customers.” Rule 5 I .3 19(dX2)(iii). (Emphasis added). The 

distinction between the embedded base of lines versus the embedded base of end-user cusiomers is 

critical and recognizes that the needs during the transition period of an existing CLEC customer 

may well go beyond the level of service provided as of March 1 1,2005. By focusing on the needs 

of the embedded base of end-user customers rather than on lines, the FCC has ensured that the 

transition period will not serve as a means for an ILEC to frustrate a CLEC’s end-user customers 

by denying the CLEC’s efforts to keep its customers ~atisfied.~ 

Finally, the Commission is persuaded by the arguments of Talk and XO to the effect that it 

would be contradictory for SBC to assert the right to unilaterally implement the requirements of 

the TRO Remand Order while it rehses to implement provisions approved by both the TRO and 

USTA II that are favorable to the CLECs, such as clearer EEL criteria, the ability to obtain routine 

network modifications, and commingling rights. However, these issues are not sufficiently 

momentous to require emergency consideration. Rather, the Commission finds that such 

~ __ 

’See, TRO Remand Order, p. 128, paragraph 226 and footnote 626, which indicate the FCC’s 
concern that its transition plan be implemented in a way that avoids harmful disruption in the 
telecommunications markets. 
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arguments are more properly considered in Cases Nos. U-14303, U-14305, and U-i4327, which 

are scheduled for oral argument before the Commission on March 17,2005. 

In its February 28,2005 order, this Commission recognized that “the FCC did not contemplate 

that ILECs may unilaterally dictate to CLECs the changes to their interconnection agreements 

necessary to implement the FCC’s findings in the February 4 order.” Februaq 28 order, p. 5. 

Further, the Commission stated that the change of law provisions contained in the parties’ 

interconnection agreements “must be followed.” February 28 order, p. 6.  As a result, the 

Commission finds that SBC shall not unilaterally implement its interpretation of h e  TRO Remand 

Order, which the Commission has determined to be erroneous. Rather, SBC may only implement 

the TRO Remand Order changes through the change of Jaw provisions contained in the parties’ 

interconnection agreements in the manner described in the Commission’s February 28 order in t&s 

proceeding. 

In the February 28 order, the Commission indicated that SBC could bill the CLECs at the rate 

effective March 1 1,2005. However, the Commission further provided that SBC could not take 

any coilection actions against the CLECs for the portion of the bill caused by the increase on 

March 1 I ,  2005. To ensure that there would be no undue benefit to the CLECs or harm to SBC 

due to the delay associated with the collaborative process, the Commission also provided that there 

would be a true-up proceeding at the end of the collaborative process. The Commission wishes to 
. .  

emphasize that these provisions remain in effect. 

The Cornmission FlNDS that: 

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484,2101 et seq.; the 

Communications Act of 1934, as amended by the Telecommunications Act of 1996,47 USC 15 1 
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et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; and the Commission’s Rules of Practice 

and Procedure, as amended, 1999 AC, R 460.17101 et seq. 

b. The relief requested in the March 7 motion filed by Talk and XO should be granted in part 

and deferred in part, as more fully explained in this order. 

THEREFORE, IT IS ORDERED that: 

A. SBC Michigan shall provision high-capacity loops and transport on and after March 1 1, 

2005 where a competitive local exchange carrier has self-certified that, to the best of its know- 

ledge, the competitive locaI exchange carrier’s request is consistent with the requirements of the 

Federal Communications Commission’s February 4,2005 TRO Remand Order. 

B. SBC Michigan shall provision local service requests for mass rnarket unbundled local 

switching, unbundled network element-platform, DS 1 and DS3 high capacity loops, DS 1 and DS3 

dedicated transport, dark fiber transport, and dark fiber loops on or aRer March 11,2005, 

consistent with the requirements of this order. 

C. SBC Michigan shall comply with the requirements of both this order and the Co&s- 

sion’s February 28,2005 order in this proceeding. 
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The Commission reserves jurisdiction and may issue further orders as nccessgry. 

MICHIGAN PUBLIC SERVlCE COMMISSION 

/SI J. Peter Lark 
Chairman 

(SEAL) 

l s l  Robert €3. Nelson 
Commissioner 

/d Laura Chamelle 
Commissioner 

By its action of March 9,2005. 

/s/ Mary Jo Kunkle 
Its Executive Secretary 
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The Commission reserves jurisdiction and may issue M e r  orders as necessary. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Commissioner 

Commissioner 

By its action of March 9,2005. 

Its Executive Secretary 
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S T A T E  O F  M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

* * * * *  

In the matter, on the Commission’s own motion, to 
consider Amentech Michigan’s compliance with 
the competitive checklist in Section 271 of the 
federal Telecommunications Act of 1996. 

) 
) 
1 
) 

Case No. U-12320 

1 
In the matter, on the Commission’s own motion, to ) 
commence a collaborative proceeding to monitor and 1 
facilitate implementation of Accessible Letters issued ) 
by SBC Michigan and Verizon. ) 

Case No. U-14447 

At the February 28,2005 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

PRESENT: Hon. I. Peter Lark, Chair 
Hon. Robert B. Nelson, Commissioner 
Hon. Laura Chappelle, Commissioner 

ORDER COMMENCING A COLLABORATIVE PROCEEDING 

On February 16,2005, MCImetro Access Transmission Services LLC (MCImetro), which is a 

competitive local exchange carrier (CLEC) pursuant to the federal Telecommunications Act of 

1996,47 USC 25 1 et seq. (FTA), filed objections to certain proposals and pronouncements made 

in five “Accessible Letters” dated February 10 and 11,2005 by SBC Michigan (SBC), which is an 

incumbent local exchange carrier (ILEC) under the FTA. Other CLECs quickly followed suit. 

On February 18,2005, LDMI Telecommunications, hc. (LDMI), also filed objections to the 

five Accessible Letters. 



.. 
On February 23,2005, Talk America Inc., filed objections to one of the five Accessible 

Letters, 

On February 23,2005, TelNet Worldwide, Inc., Quick Communications, Inc. d/b/a Quick 

Connect USA, Superior Technologies, Inc. d/b/a/ Superior Spectrum, Inc., CMC Telecom, hc., 

Grid4 Communications, Inc., and Zenk Group Ltd. d/b/a Planet Access filed comments in support 

of the objections raised by MCImetro and LDMI. 

On February 23,2005, XO Communications, Inc. (XO), filed objections to one of the five 

Accessible Letters. 

On February 23,2005, SBC filed its response to the objections filed by MCImetro and LDMI. 

Accessible Letter No. CLECAM05-037 (AL-37), which is dated February IO, 2005, states that 

SBC will be withdrawing its wholesale unbundled network element (WE) tariffs “beginning as 

early as March 10,2005.’’ AL-37, p.1. Accessible Letter No. CLECALL05-017 (AL-17) and 

Accessible Letter No. CLECALL05-018 (AL-I S), which are each dated February 11 , 2005, state 

that SBC will not accept new, migration, or move local service requests (LSRs) for mass market 

unbundled local switching (ULS) and unbundled network element-platform (WNE-P) on or after 

March I 1,2005, notwithstanding the terms of any interconnection agreements or applicable tariffs. 

In AL-I 8, SBC additionally states that effective March 11,2005, it will begin charging CLECs a 

$ 1  surcharge for mass market ULS and UNE-P. Accessible Letter No. CLECALLOS-0 19 (AL-19) 

and Accessible Letter No. CLECALL05-020 (AL-201, which are each dated February 1 1,2005, 

state that as of March 11,2005 SBC will no longer accept new, migration, or move LSRS for 

certain DS 1 and DS3 high capacity loops, DS 1 and DS3 dedicated transport, dark fiber transport, 

and dark fiber loops. Also, in AL-20, SBC states that beginning March 11,2005, it will be 
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charging increased rates for the embedded base of DS 1 and DS3 high capacity loops, DS 1 and 

DS3 dedicated transport, dark fiber transport, and dark fiber loops.' 

The CLECs maintain that SBC has no unilateral right to change its wholesale tariffs. 

According to them, the Commission established a procedure in Case No. U-12320 whereby SBC 

must provide the CLECs with a 30day notice of its intent to change any of its tariff provisions. 

The CLECs also point out that the Commission altowed a CLEC to object to SBC's proposed 

actions within two weeks of SBC's notice. In short, the CLECs insist that SBC may not uni- 

laterally revise the rates, terms, and conditions under which SBC provisions wholesale telephone 

services. The CLECs seek a Commission order ( 1 )  establishing a proceeding to address the 

changes proposed by SBC, (2) prohibiting SBC fiom withdrawing its wholesale truiff until com- 

pletion of this proceeding, (3) compelling SBC to honor its tariffs and interconnection agreements 

as they presently exist, (4) barring SBC from enfarcing or implementing the Accessibility Letters 

until issuance of a final order in this proceeding, (5) directing SBC to continue to accept and 

provision new, migration, or move LSRs for mass market unbundled local switching (US) and 

unbundled network element-platform (UNE-P) until Wher order of the Commission, (6)  directhg 

SBC to continue to accept and provision new, migration, or move LSRs far certain DS1 and DS3 

high capacity loops, DSZ and DS3 dedicated transport, dark fiber transport, and dark fiber loops 

until further order of the Commission, and directing SBC not to increase the rates it charges for 

WE-P, DSI and DS3 high capacity loops, DS I and DS3 dedicated transport, dark fiber transport, 

and dark fiber loops until further order of the Commission. 

'Although not contained in the record of the Case No. U-12320 docket, which is limited to 
consideration of issues related to Ameritech Michigan's compliance with the competitive checklist 
in Section 27 1 of the FTA, the Commission is also aware that Verizon has issued at least two 
similar Accessible Letters. The arguments raised by the CLECs with regard to SBC's proposed 
actions apply with equal force to the actions proposed by Verizon. 
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SBC responds by arguing that the modifications set forth in its Accessibility Letters are fully 

consistent with the Federal Communications Commission’s (FCC) recenf February 4,2005 order 

regarding unbundling obIigations of ILECs2 and must therefore be honored by the CLECs and the 

Commission. According to SBC, the CLECs’ objections are directly contrary to the recent rulings 

of the FCC. SBC states that the FCC has established a nationwide bar on unbundling as follows: 

1. 

2. 

3. 

4. 

5 .  

6 .  

7. 

8. 

An ILEC is not required to provide access to local circuit switching on an 
unbundled basis to requesting telecommunications carriers for the purpose of 
serving end-user customers using DSO capacity loops. 47 C.F.R. 8 
5 1.3 19(d)(2)(i). 

Requesting carriers may not obtain new local switching as an UNE. Id. 
6 5 1.3 19(d)(2)(iii). 

ILECs have no obligation to provide CLECs with unbundled access to mass 
market local circuit switching. T . 0  Remand Order T[ 5. 

The FCC’s transition plan does not permit CLECs to add new switching UNEs. 
Id. 

The FCC did not impose a Section 25 I unbundling requirement for mass market 
local circuit switching nationwide. Id. 7 199. 

The FCC found that the disincentives to investment posed by the availability of 
unbundled switching, in combination with unbundled loops and shared 
bansport, justify a nationwide bar on such unbundling. Id. 7 204. 

The FCC found that continued availability of unbundled mass market switching 
would impose significant costs in the form of decreased investment incentives, 
and therefore determined not to unbundle that network element. Id. 1 210. 

The FCC found that unbundling would seriously undermine hfkastructure 
investment and hinder the development of genuine, facilities-based competition. 
Id. 7 218. 

According to SBC, the FCC’s unbundling bar applies with equal farce to network elements, 

such as shared transport, which can only be provided in conjunction with switching. SBC also 

2h the Matter of Unbundled Access to Network Elements, WC Docket No. 04-3 13 and 
Review of the Section 25 1 Unbundling Obligations of Incumbent Local Exchange Carriers, CC 
Docket No. 01-338. (TRO Remand Order). 
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asserts that the FCC reached a similar result with regard to signaling (1 544) and fbr certain 

databases used in routing calls (1 55 1). Therefore, SBC maintains that, given the FCC’s bar on 

unbundled switching, it cannot be forced to provide unbuxldled access to any switchdated ‘UNEs. 

SBC next argues that the Commission should reject the CLECs’ efforts to link their objections 

to Case No. U-12320 and Section 271 of the ETA. According to SBC, the Commission has no 

decision making authority under Section 27 1 Further, SBC maintains that Section 271 focuses on 

“just, reasonable, and non-discriminatory” pricing rather than on total element long m incre- 

mental cost (TELRIC) pricing, which it claims will be perpetuated by adoption of the CLECs’ 

objections. Further, SBC insists that Section 27 1 provides no support for continuing its required 

provision of UNE combinations. Finally, SBC argues that the Commission and the CLECs are 

powerless to ignore the FCC’s holdings or otherwise delay SBC’s implementation of the FCC’s 

pricing determinations. 

The Commission finds that the objections filed by the CLECs have merit. In Paragraph 

No. 233 of the FCC’s February 4 order, the FCC stated: 

We expect that incumbent LECs and competing carriers will implement the 
Commission’s findings as directed by section 252 of the Act. Thus, carriers must 
implement changes to their interconnection agreements consistent with our 
conclusions in this Order. We note that the failure of an incumbent LEC or a 
competitive LEC to negotiate in good faith under section 25 l(c)(l) of the Act and 
our implementing rules may subject that party to enforcement action. Thus, the 
incumbent LEC and competitive LEC must negotiate in good faith regarding any 
rates, tern, and conditions necessary to implement ow rule changes. We expect 
that parties to the negotiating process will not unreasonably delay implementation 
of the conclusions adopted in this Order. We encourage the state commissions to 
monitor this area closely to ensure that pardies do not engage in unnecessary delay. 
Paragraph No. 233 (Emphasis added). 

The emphasized portion of Paragraph No. 233 indicates that the FCC did not contemplate that 

ILECs may unilaterally dictate to CLECs the changes to their interconnection agreements 

necessary to implement the FCC’s findings in the February 4 order. It also clearly indicates that 
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this Commission has an important role in the process by which ILECs and CLECs resolve their 

differences through good faith negotiations. Indeed, the Commission was specifically encouraged 

by the FCC to monitor implementation ofthe Accessible Letters issued by SBC and Verizon to 

ensure that parties do not engage in unnecessary delay. In addition, Paragraph No. 234 of the 

FCC’s order indicates that SBC must immediately process a request fox access to a dedicated 

transport or high capacity loop UNE and it can challenge the provision of such UNEs “through the 

dispute resolution procedures provided for in its interconnection agreements.” 

Given the urgency of the circumstances, the Commission finds that it should immediately 

commence a collaborative process for implementation of Accessible Letters issued by SBC 

Michigan and Verizon. In so doing, the Commission observes that the change of law provisions 

contained in the parties’ interconnection agreements must be followed. 

To avoid confbsion, the Commission finds that a new proceeding that is devoted specifically 

to its monitoring and facilitating of the implementation of the Accessible Letters issued by SBC 

and Verizon should be commenced. Docket items 6,7,8,9,10,11, 12, and 13 that currently 

appear in Case No. U-12320 should be placed into the docket file for Case No. U-14447. All 

additional pleadings related to implementation of Accessible Letters issued by SBC and Verizon 

should also be placed solely in the docket for Casc No. U-14447. 

The Commissjon intends that the collaborative proceeding should be limited in scope and 

duration. The Commksion has selected the Director of its Telecommunications Division, Ojiakor 

lsiogu, to oversee all collaborative efforts. The Cornmission also directs that the collaborative 

process be conducted in a manner that will bring it to a successful end in no more than 45 days. 

During the time that the collaborative process is ongoing, the Commission directs that SBC 

and Verizon may bill the CLECs at the rate effective March 11,2005, however, the ILECs may 
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not take any collection actions against the CLECs for the portion of the bill caw& by the increase 

on March 1 1,2005. To ensure that there will be no undue benefit to the CLECs or harm to the 

ILECs due to the delay associated with the collaborative process, the Commission will also direct 

that there will be a true-up proceeding at the end of the collaborative process that will determine 

how rates and charges will be adjusted retroactively to March 11,2005.3 

The Commission has selected Case No. U-14447 for participation in its Electronic Filings 

Program. The Commission recognizes that all filers may not have the computer equipment or 

access to the Internet necessary to submit documents electronically. Therefore, filers may submit 

documents in the traditional paper format and mail them to the: Executive Secretary, Michigan 

Public Service Commission, 6545 Mercantile Way, P.O. Box 30221, Lansing, Michigan 48909. 

Otherwise, all documents filed in this case must be submitted in both paper and electronic 

versions. An original and four paper copies and an electronic copy in the portable document 

format (PDF) should be filed with the Commission. Requirements and instructions for filing 

electronic documents can be found in the Electronic Filings Users Manual at: 

http://efile.mpsc.cis.st~~e.mi.us/efile/usersmanua1.pdf. The application for account and letter of 

assurance are located at http://efile.mpsc.cis.state.mi.us/efile/help. You may contact the 

Commission Staff at (5 17) 24 1-61 70 or by e-mail at mpscefilecases@michigan.~ov with questions 

and to obtain access privileges prior to filing. 

The Commission FINDS that: 

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.; the 

Communications Act of 1934, as amended by the Telecommunications Act of 1996,47 USC 15 1 

3&, Paragraph 228 and footnote 630 of the FCC’s February 4,2005 order. 
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et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; and the Commission’s R&s of Practice 

and Procedure, as amended, 1999 AC, R 460.17 10 1 et seq. 

b. A collaborative process should be commenced in Case No. U-14447 for monitoring and 

facilitating the implementation of the Accessible Letters issued by SBC and Verizon. 

c. Pending completion of the collaborative process, SBC and Verizon may bill the CLECs a 

the rate effective March 1 1,2005, however, SBC and Verizon may not take any collection actions 

against the CLECs for the portion of the bill caused by the increase on March 1 I ,  2005. 

d. Following completion of the collaborative process, a true-up proceeding should be 

conducted to adjust rates and charges retroactively to March 11,2005. 

THEREFORE, IT IS ORDERED that: 

A. A collaborative process is commenced in Case No. U-14447 for monitoring and 

facilitating the implementation of the Accessible Letters issued by SBC Michigan and Verizon. 

B. Pending completion of the collaborative process and further order of the Commission, 

SBC Michigan and Verizon shall refraining from collecting any billed rate arising from imple- 

mentation of any of the changes described in their Accessible Letters. 
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The Commission reserves jurisdiction and may issue further orders as necessary. 

MICHIGAN PUBLIC SERVICE COMMISSION 

/s/ J. Peter Lark 
Chair 

(SEAL) 

Id Robert B. Nelson 
Commissioner 

/s/ Laura Chappelle 
Commissioner 

By its action of February 28,2005. 

/s/ Maw Jo K d e  
Its Executive Secretary 
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The Commission reserves jurisdiction and may issue W e r  orders as necess&. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Chair ., -1 

Commissioner 

Commissioner 

By its action of February 28,2005. 

Its Executive Secretary 
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EXHIBIT I 1  



U, 5. DISTRICT CWFW 
EASTERN MICHIGAN 



2 




