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Legal Department

MEREDITH E. MAYS

Senlor Regulatory Counsel
BeliSouth Telecommunications, inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

(404) 335-0750

March 17, 2005

Mrs. Blanca S. Bay6

Division of the Commission Clerk and
Administrative Services

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

Re: Docket No. 040732-TP
Dear Ms. Bayo:

Enclosed is BellSouth Telecommunications, Inc.’s Motion to Strike and
Response in Opposition to Motion for Summary Final Order, which we ask that you file
in the captioned docket.

A copy of this letter is enclosed. Please mark it to indicate that the original was
filed and retum the copy to me. Copies have been served to the parties shown on the
attached Certificate of Service.

Sincerely,
Meredlth E Mays
Enclosures
cc: All Parties of Record
Marshall M. Criser il

R. Douglas Lackey

Nancy B. White
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CERTIFICATE OF SERVICE
DOCKET NO. 040732-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served via
Electronic Mail and Federal Express this 17" day of March, 2005 to the following:

Staff Counsel

Florida Public Service
Commission

Division of Legal Services

2540 Shumard Oak Boulevard

Tallahassee, FL. 32399-0850

Alan C. Gold, P.A.

Alan Gold, Esq.

Gables One Tower

1320 South Dixie Highway
Suite 870

Coral Gables, FL. 33146
Tel. No. (305) 667-0475X1
Fax. No. (305) 663-0799

agold@kcl.net

STS

12233 S.W. 55th Street

#3811

Cooper City, Florida 33330-3303
Tel. No. (954) 434-7388

Fax. No. (954) 680-2506

jkrutchik@ststelecom.com

Mo M- KD

Meredith E. May&_\
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Inre: Interconnection Agreement between
Saturn Telecommunication Services, Inc.
d/b/a STS Telecom and

BellSouth Telecommunications, Inc.

Docket No.: 040732-TP

Dated: March 17, 2005

BELLSOUTH TELECOMMUNICATIONS, INC.’S MOTION TO STRIKE AND
RESPONSE IN QPPOSITION TO MOTION FOR SUMMARY FINAL ORDER

INTRODUCTION

In the last year, Saturn Telecommunications Services, Inc. d/b/a STS Telecom, LLC
(“STS”) has initiated three separate proceedings against BellSouth — this docket, Docket No.
040732-TP, and Docket No. 040927-TP. STS dismissed the latter two dockets, yet this case
remains open. As a general matter, in this and prior dockets, BellSouth has not objected to
reasonable modifications to filing dates and procedural matters. At this juncture, however,
STS’s latest filings and its failure to comply with procedure simply cannot be tolerated and
BellSouth is compelled to file this Motion to Strike. Specifically, after obtaining an extension of
time to file a response in opposition to BellSouth’s Motion for Summary Final Order
(“BellSouth’s Motion”), STS filed a late, incomplete, and defective response (“STS’s
Response™). STS’s Response included arguments that BellSouth had previously objected to; by
letter dated February 24, 2005, BellSouth had provided STS with notice that the inclusion of
these arguments would trigger a motion to strike. STS’s failure to follow procedure combined
with its disregard of BellSouth’s objections to its invalid arguments demonstrate unequivocally
that ité Response should be stricken in its entirety and BellSouth’s Motion should be granted.

In addition to explaining more fully below the reasons this Commission should grant
BellSouth’s Motion to Strike, BellSouth also includes its opposition to STS’s Motion for

Summary Final Order on BellSouth’s counterclaim (“STS’s Motion”), which motion was filed
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on March 11, 2005. STS’s Motion cannot withstand scrutiny. BellSouth requested, on the first
page of its Motion, “that this Commission enter an order granting its counterclaim and requiring
STS to promptly pay for the switching services it received.” In STS’s March 4, 2005 response to
BellSouth’s Motion, STS claimed that “there are substantial matters of fact in dispute . . . .”
(STS’s Response, p. 13).! STS has now filed its own motion for summary final order in its favor
on BellSouth’s counterclaim, in which it now contends “there is no genuine issue of material fact
as to any issues . . .” (STS’s Motion, p. 1). STS’s positions are flatly contradictory and simply
cannot be reconciled. Notwithstanding STS’s contradiction, BellSouth agrees that this matter
should be resolved as a matter of law. The iny reasonable, logical, and legal outcome is to enter
an order in favor of BellSouth.
MOTION TO STRIKE

A, STS’s Response In Opposition to BellSouth’s Motion for Summary Final Order
Should be Stricken in its Entirety

On July 29, 2004, BellSouth filed its Answer and Counterclaim in this docket. As
BellSouth has explained in prior filings, this docket involves a billing complaint filed by STS.
STS claims BellSouth overbilled it for switching; however, the switching rates it complains of
were agreed to by the parties and are contained in the parties’ applicable interconnection
agreement. BellSouth included a counterclaim, explaining that STS had failed to pay for
amounts that it had been billed, and had breached the terms of the parties interconnection
agreement.

Although BellSouth was served by mail with a copy of STS’ Response to its Affirmative
Defenses and Counterclaim, no such response was properly filed with this Commission.

Notably, STS’s Response to BellSouth’s Affirmative Defenses and Counterclaim included a

! While BellSouth disagrees that this matter involves factual disputes, STS apparently believed at one time
that factual issues existed.




notation “Filed: July 29, 2004, the certificate of service notes that it was served by mail on
August 19, 2004, and the actual response itself was never filed with the Division of Commission

Clerk and Administrative Services.

Pursuant to Commission Rule 25-22.028, when a party files a document with this
Commission such filing “shall be accomplished by submitting the original document and the
appropriate number of copies, as provided by rule, to the Division of the Commission Clerk and
Administrative Services.” Thus, in order for a party to comply with the Commission’s filing
re§uirmnenw, a party must mail, hand deliver or send via courier an original and copies with Ms.
Blanca S. Bayo, Commission Clerk and Administrative Services.> Failure to submit a document
to the Commission Clerk means that a document has not been filed with this Commission.

To BellSouth’s knowledge, STS’ Response to BellSouth’s Affirmative Defense and
Counterclaim was never properly submitted by STS to the Division of the Commission Clerk and
Administrative Services. Indeed, by memo dated January 6, 2005, Mr. Lee Fordham with the
Office of the General Counsel submitted a copy of STS’ Response to Ms. Bayo, noting that the
Response “was not properly filed with the office of the PSC Clerk.” As a matter of law,
therefore, STS has not responded to BellSouth’s Affirmative Defenses and Counterclaim, which
are therefore deemed admitted. See Fla. R. Civ. Proc. 1.110 (3) and 1.500(a).

Notwithstanding STS’s failure to properly file its response to BellSouth’s counterclaim,
BellSouth elected to file a substantive, rather than a procedural, motion to resolve this matter.?

Consequently, on February 14, 2005, BellSouth filed its Motion for Summary Final Order in this

2 The Commission also began to accept filings submitted electronically as of April 1, 2004, so long as the
appropriate guidelines are followed.

3 BellSouth hereby requests leave to amend its Motion for Summary Final Order to add, as additional
grounds for granting its motion, STS’s failure to file a response to BellSouth’s counterclaim and affirmative
defenses. See Fla. R. Civ. Proc. 1.110 (e) and 1.500(a).




docket. BellSouth served the foregoing motion pursuant to electronic mail and federal express.
Pursuant to Florida Administrative Code 28-106.103 and 28-106.204 (4), any response in
opposition to BellSouth’s motion was due on February 21, 2005 (because BellSouth’s motion
was served electronically, STS should have calculated its response as due 7 days thereafter, or
February 21, 2005).

STS’ counsel contacted BellSouth requesting its consent to a ten-day extension of time to
file a response in opposition to BellSouth’s Motion for Summary Final Order. BellSouth agreed
to the requested extension. Pursuant to Florida Administrative Code 28-106.103 and 28-106.204
(5), STS’ Motion for extension of time to file its response was due on February 21, 2005 (again,
because BellSouth’s motion was served electronically, STS should have calculated the date for
seeking additional time to respond as due 7 days thereafter, or February 21, 2005).

To BellSouth’s knowledge, STS did not file its Motion for Extension of Time on
February 21, 2005. STS’s cover letter to its Motion for Extension of Time is dated January 24,
2005, referencing in an incorrect docket number -- Docket No. 040533-TP. STS’s certificate of
service is dated February 21, 2005. This Commission’s records show a filing date of February
22, 2005, which means that STS filed its Motion for Extension of Time one day late.* STS
included with that motion, a “preliminary” response in opposition to BellSouth’s Motion for
Summary Final Order, which included the affidavits of Keith Kramer and Jonathan Krutchik.
STS specifically stated that its preliminary response was filed in an abundance of caution and
was “only intended to be utilized in the event the Commission denies STS’s Motion For an

Extension of Time.”

* While Commission Rule 25-22.028 governs filings and does not expressly include the timing of filings;
Florida Administrative Code, 28-106.104, outlines the common practice and procedure, which is to construe “filing”
as “received by the office of the agency clerk during normal business hours.” Likewise, documents “received by
the office of the agency clerk after 5:00 p.m. shall be filed as of 8:00 a.m. on the next regular business day.” See 28-
106.104, Florida Administrative Code, (1) and (3).




On February 24, 2005, this Commission issued Order No. PSC-05-0224-PCO-TP
(“Extension Order”) granting STS’ request for a ten day extension of time to file its response in
opposition to BellSouth’s Motion for Summary Final Order. In light of the issuance of the
Extension Order, STS’s “preliminary” response, including the affidavits of Keith Kramer and
Jonathan Krutchik was not “intended to be utilized.” Moreover, based on the original due date of
February 21, 2005, the Extension Order, by its terms, meant that STS’s response in opposition to
BellSouth’s Motion for Summary Final Order was due to be filed with the Commission on
March 3, 2005.

On March 3, 2005, BellSouth received, via electronic mail, STS’s response in opposition
to BellSouth’s Motion for Summary Final Order. The email included an unsigned pleading only,
without any supporting affidavits or other documentation.® Based on the Commission’s records,
STS failed to file any response in opposition to BellSouth’s Motion for Summary Final Order on
March 3, 2005, which it was required to do pursuant to the Extension Order.

On March 4, 2005, BellSouth received, via federal express, one large box and a smaller
box of billing records. These records were bound in 19 separate volumes, titled “BellSouth
MBR Invoices.”™® No affidavits or other explanatory documents were included with these
records. Also on March 4, 2005, STS filed with the Commission (based upon the Commission’s
records) its response in opposition to BellSouth’s Motion for Summary Final Order, together
with the Affidavit of Jonathan Krutchik. STS’s March 4, 2005 filing was untimely and did not

satisfy the terms of the Extension Order. Because STS’s Response in Opposition to BellSouth’s

3 See Exh. 1, STS’s March 3, 2005 email.

® See composite Exh. 2, copies of Federal Express packing slips showing deliveries on March 4, 2005 and
March 7, 2005 respectively.



Motion for Summary Final Order was not timely filed with the Division of the Commission
Cletk, it should be stricken in its entirety.

On March 7, 2005, BellSouth received, via federal express, another large box of billing
records.” These records were bound in 12 volumes, titled “BellSouth MBR STS Dispute
Report.” The Affidavit of Jonathan Krutchik was included with these billing records. BellSouth
also received, on March 7, 2005, a signed copy of STS’s Response in Opposition to BellSouth’s
Motion for Summary Final Order, with Exhibit A (consisting of a February 24, 2005 letter from
BellSouth’s counsel to STS’s counsel), and a second copy of the Affidavit of Jonathan Krutchik.
BellSouth must presume that, on March 7, 2005, it finally received the entirety of STS’s
purported response in opposition to its Motion. BellSouth must further presume that STS’s
Response consists of Exhibit A, the Krutchik Affidavit, and a total of 31 volumes of billings
records.

As stated above, the Commission should strike the entirety of STS’s untimely response to
BellSouth’s Motion for Summary Final Order for failure to comply with the terms of the
Extension Order. While BellSouth acknowledges that it received a partial response from STS on
March 3, 2005, the partial response BellSouth received lacked supporting documentation and
thus could not be utilized. In addition, once BellSouth received what it presumes to be the
entirety of STS’s response, it remained incomplete. In relevant part, STS’s response refers to an
affidavit of Mr. Keith Kramer. BellSouth received no such aﬁ;ldavit on March 3, 2005 or March
7, 2005. The Kramer affidavit STS had previously filed with its February 22, 2005 Motion for
Extension of Time was effectively withdrawn when this Commission entered its Extension Order

because STS expressly stated its intent was to submit that affidavit only if an extension order was

7 See Exh. 2.




not granted. Consequently, STS’s failure to provide a complete response to BellSouth’s Motion
at any time provides additional grounds for striking STS’s deficient response in its entirety.
Finally, just over one month ago, this Commission admonished STS to heed Florida’s
procedural requirements. In relevant part, the Commission reprimanded STS for late filings in
Order No. PSC-05-0139-PCO-TP, stating “[wlhile I acknowledge that our staff counsel received
STS’ Reply via e-mail on January 20, 2005, e-mail service upon staff counsel does not constitute
filing with this Commission. Thus . .. STS’ Reply is untimely. For the remainder of this case,
any similar demonstrations by STS of inability to comply with proper procedural requirements
and inattention to the timeliness of filings will not be looked upon favorably.” (emphasis
supplied). Considering that STS has had an express warning to take this Commission’s
procedural requirements seriously, its incomplete and late filings in this proceeding are simply
inexcusable and further support BellSouth’s Motion to Strike STS’s Response in foto.

B. In the Alternative, Certain Portions of STS’s Response In Oppeosition to BellSouth’s
Motion for Summary Final Order Should be Stricken

In the alternative, if, despite STS’s procedural shortcomings, the Commission accepts any
portion of STS’s late-filed response in opposition, BellSouth respectfully requests that the
Commission strike designated portions of STS’s response. In relevant part, the parties’
Agreement includes specific provisions concerning waiver and the rule of construction. These
provisions are included at Section 17, Waivers, and Section 21, Rule of Construction.®

Section 17 of the Agreement provides: “[a] failure or delay of either Party to enforce any
of the provisions hereof, to exercise any option which is herein provided, or to require
performance of any of the provisions hereof shall in no way be construed to be a waiver of such

provisions or options, and each Party, notwithstanding such failure, shall have the right thereafter

¥ BellSouth previously filed the entire agreement between it and STS as Exhibit KER-2 to the Affidavit of
Kristen E. Rowe.




to insist upon the performance of any and all of the provisions of this Agreement.” Section 21 of
the Agreement states: “[n]o rule of construction requiring interpretation against the drafting Party
hereof shall apply in the interpretation of this Agreement.”

In STS’s Motion for an Extension, it included its “preliminary” response in opposition to
BellSouth’s Motion, alleging, in part, that the Parties’ Agreement should be'construed against
BellSouth, as the drafier of the contract. STS also claimed that BellSouth’s actions waived its
ability to reconcile market based switching rates. Both arguments flatly conflict with STS’s
contractual commitments in Sections 17 and 21 of the Agreement. Counsel for BellSouth wrote
STS explaining this problem, which letter was attached as Exhibit A to STS’s March 4, 2005
response to BellSouth’s Motion. Despite putting STS on clear notice of this problem, STS chose
to include these arguments in its late-filed March 4, 2005 response. Based on STS’s contractual
obligations, it has no reasonable basis to assert any arguments of waiver or arguments alleging
the Agreement must be construed against BellSouth. Thus, if the Commission accepts STS’s late
filed response (which it should not), it should strike any and all arguments of waiver as well as
arguments alleging the Agreement must be construed against BellSouth.

Likewise, because STS failed to include the Affidavit of Keith Kramer with its March 4,
2005 Response, it has no reasonable basis to cite to or assert arguments relying upon such an
affidavit. Consequently, if the Commission accepts STS’s late filed response (which it should
not), it should strike any and all references to the Affidavit of Keith Kramer.

The specific portioﬁs of STS’s March 4, 2005 response that should be stricken (in the

event the Commission accepts that filing) are as follows:



a. Page 4, the sentence reading “Some of the actions taken by STS in reliance on
the billing and actions of BellSouth are set forth in the Affidavit of Keith
Kramer.”

b. Page S, the paragraph beginning “The Interconnection Agreement is a
document prepared in its entirety by BellSouth” and ending with citations.
The citations, which improperly support an argument that STS has
contractually abandoned, should also be stricken.

c. Page 6, beginning with the sentence reading “STS accepted the agreement
drafted by BellSouth” and continuing through sentence ending “the
Interconnection Agreement was drafted by BellSouth, and should be
interpreted according to its plain language.”

d. Page 7, the second paragraph, beginning with the word “[m]oreover” and
continuing over to page 8, and ending with the word “rates.”

€. Page 10, in the paragraph numbered 1, the last sentence in that paragraph,
beginning “[i]t was unable . . . Also, the footnote reference to the unfiled
Kramer affidavit.

f. Page 11, in the paragraph numbered 3, the last sentence in that paragraph,
beginning “[t]hus, BellSouth . . .” Also, the footnote reference to the unfiled
Kramer affidavit.

In summary, if the Commission considers any portion of STS’s March 4, 2005 Response

(which it should not), it should strike the above-listed portions, which contradict the terms of the

parties’ Agreement and which are unsupported.




RESPONSE IN OPPOSITION TO STS’ MOTION FOR SUMMARY FINAL ORDER

On March 11, 2005, STS filed a Motion for Summary Final Order (“STS’s Motion”)
seeking an order in its favor on BellSouth’s Counterclaim. As a matter of procedure, STS’s
failure to properly file any answer to BellSouth’s counterclaim renders STS’s Motion moot and
untimely as a matter of law. Because STS never responded to BellSouth’s counterclaim, the
allegations therein are deemed admitted and STS has no reasonable basis to assert a motion now.
Moreover, as explained above, STS’s Motion contradicts its March 4, 2005 response. If
however, the Commission chooses to consider STS’s Motion (which it should not), denial is
appropriate.

In essence, STS argues that despite that fact that it contractually agreed to certain rates in
the Agreement, BellSouth is precluded from adjusting bills after such bills are rendered. Using
illustrative numbers for the Commission’s convenience and for simplicity, STS argues that
notwithstanding the fact that it agreed to pay $10 per month for a service, that if BellSouth
charged it $1 per month instead, BellSouth has no ability whatsoever to rectify the under-billing
in order to obtain the full benefit of the contractual rates that the parties agreed to. Such a result
is not only illogical, it is flatly contradicted by the entirety of the parties’ Agreement and the
internet notification process BellSouth utilized to advise STS and other CLECs of its billing
process, which is explained fully in BellSouth’s Motion and supporting affidavits. Moreover, as
explained in detail below, STS’s Motion is simply unfounded.

A, STS’s Reliance Upon Section 29.1 of the Agreement Cannot Stand

The gist of STS’s Motion relies upon a tortured reading of Section 29.1 of the parties’

Agreement. Section 29.1 of the Agreement states, in relevant part, that only designated true-up

rates shall be reconciled “based on final prices determined either by further agreement between
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the Parties, or by a final order (including any appeals) of the Commission.” (emphasis
supplied).” Stated simply, Section 29.1 of the Agreement is intended to address certain rates that
are not truly final; that is, the parties, anticipate changes to the Vunderlying rates and seek to
protect their rights by agreeing to a true-up process.m Section 29.1 of the Agreement has no
bearing whatsoever on the market based switching rates in the Agreement, which rates were not
subject to change."!

The meaning of Section 29.1 is clear by referring to Attachment 2. Rates for certain
services are contained in rate sheets. In the Agreement between BellSouth and STS the Florida
rate sheets begin at page 171, and contain a column denoted “Interim.” At the end of the Florida
rate sheets, the notes describe both the purpose of the “interim” column as well as the language
set forth in Section 29.1. The notes explain “Rates displaying an “R” in Interim column are
interim and subject to rate true-up as set forth in the General Terms and Conditions.” (emphasis
supplied). Thus, by its clear terms, Section 29.1 of the Agreement, which section is part of the
General Terms and Conditions, governs the true-up process for only those rates that are
expressly referred to as interim in the column on Attachment 2.

The “Interim” column in Attachment 2, the notes to the Attachment 2 rate sheet, and
Section 29.1 of the Agreement, when construed in their entirety mean that carriers can enter into
an agreement with assurance that rates subject to later modification can be incorporated into the
contract. As a practical matter, this means that carriers can enter into an interconnection

agreement when a cost proceeding is underway or anticipated during the life of the agreement.

® See Exh, 3, March 17, 2005 Affidavit of Kristen E. Rowe ("Rowe Affid.”), § 3.
14,94
"d.

214, 99 5-6.
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The parties will expressly designate those rates that are the subject of litigation or that the parties
anticipate litigating, and by including contract language that explains how a later order will be
implemented both parties have a clear understanding of the reconciliation process.13 Section
29.1 stands in stark contrast to the agreed upon market based switching rates that STS is
contractually bound to pay." The market based switching rates were not part of any cost
proceeding or.any ongoing negotiation. The market based switching rates were not designated as
“interim” with a notation in the “interim” rates column on the Attachment 2 rate sheet. The only
“interim” aspect to the market based switching rates concerned the capabilities of BellSouth’s
billing system, which did not nullify, modify, or negate BellSouth’s expectation of receiving and
STS’s agreement to pay the rates contained in the Agreement. STS’s twisted reading of Section
29.1 cannot be squared with reality, and the Commission should deny STS’s Motion.

B. STS Cannot Avoid its Contractual Obligations to Pay Market Switching Rates

As explained above, STS’s reliance upon Section 29.1 of the Agreement is misplaced and
fails to justify its motion for relief on BellSouth’s counterclaim. STS’s remaining assertions
regarding its motion are likewise without foundation.

STS makes much of BellSouth’s formatting error in the rate sheet to the Agreement,
claiming that a missing line of text effectively forecloses any effort by BellSouth to collect the
amounts that STS promised to pay for the switching services its received. STS’s arguments,
however, disregard completely that it agreed to rates in the Agreement, and that it has been billed
rates lower than what the parties agreed to on a monthly basis. Assuming for the sake of
argument that the Agreement never contained any language that would allow STS to determine

what the missing text stated, (which is not the case; rate sheets from other states included that

¥ Rowe Affid., 7.

" Rowe Affid_, 4 8.
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language), and assuming further that STS never checked or reviewed BellSouth’s numerous
internet postings and notifications on this subject (the first of which predates the parties’
Agreement), BellSouth is still entitled to receive the contract rates STS promised to pay.
Commission Rule 25-4.110, subsection (10) is instructive, and provides that “where any
undercharge in billing of a customer is the result of a Company mistake, the company may not
backbill in excess of 12 months.” Thus, even assuming the Agreement lacked any language
whatsoever, BellSouth i; entitled, by Commission rule, to backbill customers for undercharges
so long as such backbilling is limited to 12 months. ’STS admits that BellSouth only attempted to
backbill for 6 months. Consequently, STS cannot legitimately complain about BellSouth’s
billing practices.'®

STS also relies upon the Affidavit of Keith Kramer to support its motion; however, such
reliance is misplaced. STS cites to Mr. Kramer’s affidavit for the general proposition that
“[s]ome of the action [sic] taken by STS in reliance on the billing and actions of BellSouth are
set forth in the Affidavit of Keith Kramer.” (STS’s Motion for Summary Final Order, p. 3).
STS’s Motion and Mr. Kramer’s affidavit, however, are devoid of any legal support that allows
STS to ignore its bills. STS has not denied that the Agreement contains market rates for
switching and that it executed the Agreement through an adoption. Setting aside its exaggerated
rhetoric, Mr. Kramer’s affidavit makes two points — STS claims that BellSouth’s market based
bills are “inaccurate, to BellSouth’s favor” and that STS never agreed to a six month true-up.
The matter of the true-up has been discussed previously. With respect to purported inaccuracies
in the billing, STS has failed whatsoever to quantify any alleged inaccuracy or irregularity that

responds to BellSouth’s specific detail of the billing amounts owed to it. STS’s blanket denial is

15 See also Independent Mort. and Finance, Inc. v. Deater, 814 So0.2d 1224, 1225 (Fla. 3" DCA 2002)

(“[slimply because a contract is unclear as to when payment must be made does not relieve a party of an obligation
to make payment.”).
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simply insufficient to defeat BellSouth’s Motion for Summary Final Order. See, e.g., Landers v.
Milton,370 So.2d 368, 370 (Fla. 1979) (affidavits, based largely on supposition, were clearly
inadequate to create an issue of fact).'® Consequently, STS’s motion for summary final order on
BellSouth’s counterclaim should be denied.
CONCLUSION
BellSouth requests that the Commission grant its Motion to Strike and deny STS’ Motion
for Summary Final Order. BellSouth reiterates its prior request that the Commission order STS

to promptly submit payment for the outstanding and unpaid market based switching charges that

it has been billed or face the discontinuance of service.
Respectfully submitted, this 17% day of March 2005.

BELLSOUTH TELECOMMUNICATIONS, INC.

NANCY B.
¢/o0 Nancy
150 South Monroe Street
Suite 400

Tallahassee, FL 32301
(305) 347-5558

R. DOUGLAS LACKEY
MEREDITH E. MAYS

Suite 4300, BellSouth Center
675 West Peachtree Street, N.E.
Atlanta, GA 30375

(404) 335-0750

577147

16 See also Celotex Corp. v. Catrett, 477 U.S. 317 (1986) (setting forth summary judgment standard and
burden of responding party generally).

14




Exhibit 1




Message Page 1 of 1

Barclay, Lynn

From: agoid@kcl.net

Sent:  Thursday, March 03, 2005 1:47 PM
To: Barclay, Lynn

Subject: STS Telecommunications / Bellsouth

Attached please find document filed today.

Law Office of Alan C. Gold, P.A.
1320 South Dixie Highway

Suite 870

Coral Gables, FL. 33146
305-667-0475, ext. 1. (office)
305-663-0799 (fax)

This e-mail transmission contains privileged and confidential information intended only for the use of the addressee(s)
named above. If you are not the intended recipient of this transmission, or the employee or agent responsible for delivering it
to the intended recipient, you are hereby uotified that any dissemination or copying of this transmission is strictly prohibited.
If you have received this transmission in error. please immediately notify us by telephone and e-mail to obtain instructions
for the disposal of the transmitted materials. Thank you.

3/16/2005




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Interconnection Agreement between

Saturmn Telecommunication Services, Inc. ) 04-0732 TP
d/b/a STS Telecom and BellSouth ) Filed March 3, 2005
Telecommunications, Inc. )

)

STS TELECOM'S RESPONSE IN OPPOSITION TO BELLSOUTH
TELECOMMUNICATIONS, INC. MOTION FOR SUMMARY FINAL ORDER

Comes now the Petitioner, SATURN TELECOMMUNICATION SERVICES,
INC. d/b/a STS Telecom (“STS"), by and through its undersigned counsel, and files
their Response in Opposition to BellSouth Telecommunication Inc.’s (BellSouth”)
Motion For Summary Final Order as follows:

BellSouth's Motion For Summary Judgment should be denied because there are
disputed matters of fact and issues of law. This case should be permitted to
proceed on the merits on the basis of any or all of the following factual disputes:

1. Even if one assumes that BellSouth is entitled to bill at the market base rates as set
forth in the Interconnect Agreement, BellSouth improperly billed for those rates and
the amount owing to BellSouth is disputed.

2. BellSouth billed STS on a monthly basis for all services it was providing and STS
paid those monthly billing amounts in full. The bills upon which BellSouth is now
attempting to collect for retail customers with four or more lines are amounts which
BellSouth did not previously bill in its regular monthly billings. Instead BellSouthis
retroactively and subsequently changing amounts that were billed in the past from the
billed cost basis to a much higher market rate and expecting STS to pay the enormous

difference. The Interconnection Agreement does not provide for this rebilling.



Additionally, equitable principals of waiver and estoppel preclude BellSouth from
rebilling the same.
. The charges by BellSouth in its market based rates to CLECs, including STS, is, in
many instances, far greater than the retail rate BellSouth charges to its retail
customer. The market base rates in the Interconnection Agreement are unfair,
unreasonable and discriminatory. As such, it constitutes a barrier to entry and an
attempt to drive STS and similar CLECs out of business.

STATEMENT OF FACTS
. STSisa competitive local exchange carrier (“CLEC"), certified by the Florida Public
Service Commission to provide local telephone service in January 2003. In order to
commence business, STS reviewed several interconnection agreements and
determined that the Interconnection Agreement between BellSouth and IDS Telcom,
LLC, was in STS's best interest. Had STS negotiated a new interconnection
agreement with BellSouth or resorted to arbitration before the Florida Public Service
Commission, the time delay and cost would have been prohibitive and precluded the
entry of STS into the marketplace as a competitive local exchange carrier.
. On the date that the Interconnection Agreement was adopted, STS had not previously
been involved in providing local telecommunication services in Florida and was not
aware of the great disparity in rates for retail customers that have four or more lines,
between what BellSouth provided in the Interconnection Agreement and represented
as wholesale market rates, and the retail rates it offered the general public.
. The Interconnection Agreement with BellSouth and STS provided in Section 29.1 of

the “General Terms and Conditions” the following: “This section applies to network




interconnection and/or unbundled network element and other service rates that are
expressly subject to true-up under this Agreement.” (emphasis added) BellSouth
could have chosen to subject all rates in the Interconnection Agreement to true-up,
but failedto so. BellSouth choose to subject only certain rates to true-up, which are
those rates made “expressly subject to true-up” Thus, Section 29.1 of the relevant
agreement only gave BellSouth the ability to correct or rebill (true-up) those charges
which the agreement expressly allowed to be rebilled.

. STS only accepted the Florida rates found in Attachment 2 of the Interconnection
Agreement which stated “BellSouth is currently developing the billing capability to
mechanically bill the recurring and non-recurring Market Rates in this Section except
for nonrecurring charges for not currently combined in FL and NC. In the
interim,where BellSouth cannot bill market.” There is absolutely no provision in the
Interconnection Agreement allowing BellSouth to true-up or subsequently adjust
these market rates.

. BellSouth billed STS on a monthly basis and STS paid those amounts in full. There
was nothing in the bills indicating the charges for retail customers with 4 or more
lines were subject to change or true-up; and as stated previously, there was nothing in
the Interconnection Agreement subjecting this aspect of the bill to subsequent change
by BellSouth. STS billed its customers and took action based upon its belief on the
accuracy of the BellSouth billings and the plain language of the Interconnection
Agreement. Some of the actions taken by STS in reliance on the billing and actions
of BellSouth are set forth in the Affidavit of Keith Kramer. It was only much later

that BellSouth attempted to true-up its rates by going back as far as 6 months in




adjusting billing upwards for “market rates”. Not only did BellSouth inaccurately bill
the rates, it had no authority under the Agreement to rebill and true-up the rates.
Moreover, the rates are not based upon market, but in many instances, are far greater
than the rates BellSouth charges to the retail customer. The market rates are unfair,
unreasonable and constitute a barrier to entry. Moreover, BellSouth’s market base
rates are discriminatory and improper. |
ARGUMENT
STS agrees with the standards of summary judgment stated in BellSouth’s
Memorandum; namely, that summary final order cannot be given if there are genuine
issues of material fact. This standérd is a very high standard with the facts viewed in the
light most favorable to STS, as the non-moving party, and all inferences from those facts
made in favor of STS. It is clear that BellSouth's Motion For Summary Final Order does
not meet the stringent requirement for a summary judgment and BellSouth’s Motion must
be denied.
MATERIAL FACTS ARE IN DISPUTE AS TO AMOUNT OF BILL
Even if one assumes for the sake of argument that BellSouth is entitled to bill the market
based rates according to the Interconnection Agreement, STS disputes the amounts billed by
BellSouth. (See Affidavit of Jonathan Krutchik). The dispute regarding the amount of bills is
sufficient to defeat BellSouth’s Motion For Summary Final Order.
Additionally, the manner in which BellSouth is attempting to true-up is in violation of the
express terms of the Agreement. Section 29.2 of the Interconnection Agreement provides,

“The designated true-up rates shall be trued-up, either up or down, based on final prices

determined either by further agreement between the parties, or by a final order (including any




appeals) of the Commission.” BellSouth has not followed this procedure, there has been no
further agreement of the parties, and no final order of the Commission.
THE INTERCONNECTION AGREEMENT DOES NOT PERMIT REBILLING
The Interconnection Agreement is a document prepared in its entirety by BellSouth.
Although STS asserts that the Interconnection Agreement, in clear and unequivocal language,
sets forth the circumstance in which true-ups are permissible, and did not include the ability
to true-up the billings in controversy herein. Never-the-less, if the Interconnection Agreement
is found to be ambiguous, any ambiguities must be construed against BellSouth, the drafter.
See, Ware Else v. Ofstein, 856 S0.2d 1079 (Fla. 5" DCA 2003); Maines v. Davis, 491 So.2d
1233, (Fla. I" DCA 1986); Inguez v. American Hotel Register Company, 820 So.2d 953 (Fla.
37 DC4 2002.)

The respective rights and obligations of BellSouth and STS are as expressly set forth
by BellSouth under the Interconnection Agreement which it drafted. In Section 29 of the
Interconnection Agreement entitled “Rate True-Up” BellSouth provides that certain specified
rates can be later adjusted up or down, and in Section 29.1, BellSouth limits those adjustable
rates to those “expressly subject to true-up under this Agreement.” Thus, BellSouth had the
ability to expressly designate which rates are subject to n'ue-ub under the Interconnection
Agreement. BellSouth chose not to subject the rates in issue to true-up. STS accepted the
agreement drafted by BellSouth which did not allow the rates for retail customers with four
or more lines to be changed retroactively. If BellSouth wanted to bill STS for services to
these customers at market rates, it was required to do so in the regular billing. It cannot
retroactively rebill or true-up the rates. Whether it is an error or intentional, the

Interconnection Agreement was drafted by BellSouth, and should be interpreted according to



its plain language. In Walgreen Company v. Habitat Development Corp, 655 So2d 164 AT
165 (Fla, 3 DCA 1995), the Court stated; “When a contract is clear and unambiguous, the
court is not at liberty to give the contract ‘any meaning beyond that expressed'....Further,
when the language is clear and unambiguous, it must be construed to mean ‘just what the
language therein implies and nothing more.’ (citations omitted). See Also: Winn-Dixie
Stores v. 99 Cent Stuff-Trail Plaza LLC., 811 So2d 719 at 722 (Fla. 3rddDCA 2002) ;
“Parties are bound by the clear words of their agreements ..." Pursuant to the clear and
unambiguous language of BellSouth’s Interconnection Agreement, the rates for these
services are not _subject to true-ups.

BellSouth claims that section 17 of the Interconnection Agreement somehow gives it
the right to true-up these rates. (See letter from BellSouth to STS’ attorneys attached hereto
as Exhibit “A”) . This is a desperate attempt by BellSouth to find some justification in the
Interconnection Agreement for their outrageous and unconscionable billing practices, Section
17 of the agreement is a boilerplate “waiver” provision, which basically states that BellSouth
does not waive any rights it has under the Interconnection Agreement, by not taking
immediate action. BellSouth does not have a right to true-up under the agreement for the
rates in issue. It is axiomatic that one cannot waive a right one never had.

BellSouth’s arguments in support of its motion are contradictory. BellSouth claims that

STS should not be able to object to the market rates as unfair and unreasonable, because STS

signed the agreement containing these rates. BellSouth urges this Commission to enforce the
agreement against STS as written. Then, in the same breath, BellSouth urges this
Commission to ignore the clear and unambiguous language of the agreement, and enforce,

not what the contract says, but rather what BellSouth intended the contract to say. This




Commission should ignore the conflicting positions advanced by BellSouth. The
Interconnection Agreement does not allow BellSouth to True-up the rates for retail customers
with 4 or more lines. BellSouth’s Motion For Summary Final Order should Be denied.
Moreover, even if these rates were subject to true-up, equitable principles of waiver
and estoppel requires that these rates not be subject to true-up. STS has taken actions based
upon the regular billing by BellSouth and would be harmed if BellSouth could change its
position. It has long been recognized in the law that the parties to an agreement may, by their
actions, indicate an abandonment of one of the contractual terms. See Gustafson v. Jenson,
515 50.2d 1298 (Fla. 3" DCA 1987), Painter v. Painter, 823 So.2d 268 (Fla. 2 DCA 2002).
In the affidavit of Keith Kramer attached hereto, Mr. Kramer sets forth the actions of
BellSouth which indicate that BellSouth abandoned the right to true-up for these services.
Moreover, the affidavit of Mr. Kramer proves that BellSouth by its actions waived or is
estopped from being able to true-up the rates charged to STS for retail customers with four or
more lines to a higher market rate. The issues of abandonment, waiver and estoppel are
issues which are not appropriate for summary disposition. See, Scheibe v. Bank of America,
822 So.2d 575(Fla 5™ DCA 2002) and Woodruff v. Government Employees Insurance
Company, 669 So.2d 1114 at 1115 (Fla. I DCA 1996). BellSouth billed for rates and were
paid for those rates. BellSouth cannot rebill for these services at higher rates.
THE RATES ARE BARRIEK TO ENTRY
After entering the market and receiving the true-up bill on market based rates from
BellSouth, STS discovered that in many instances these market based rates which were
supposed to be wholesale rates promulgated to certified local exchange carriers were in

many instances substantially higher than BellSouth would sell to its retail customers. It




would be impossible to effectively compete with BellSouth when it charges wholesale
rates at a substantially higher price than retail rates. This is in violation of 47 U.S.C. §
251, which requires BellSouth to provide access to their network at a fair price for that
access. The argument that STS could have discovered the same, if it was more
experienced in the market or had spent hundreds of thousands of dollars in analyzing the
rates has no bearing on the issues before this Commission. The statutes require BellSouth
to provide access at fair rates. The fact that it might have been discovered earlier does not
eliminate the duty of BellSouth to provide fair rates. Furthermore, rates such as the
inflated market based rates creates an “economic barrier” to entry in violation of Section
251 of the Act. The Florida Public Service Commission should not enforce unfair rates.

Moreover, if the Commission considers the equities of the situation, the equities lie
with STS. At the time the Interconnection Agreement was adopted by STS, BellSouth
had not billed CLECS for market rates for retail customers having four or more lines.
STS did not know when, if ever, those rates would be billed. STS bills its customerson a
monthly basis. BellSouth waited long periods of time and then billed for 6 months in
arrears. This is designed to hurt the CLECS and their relationship with their customers.
In fact, many customers were lured back to BellSouth by BellSouth's programs designed
to win customers back at rates much lower than these supposedly wholesale “market
rates”. It is not practical to bill these customers or even rebill existing customers
retroactively for six months. Thus, the actions of BellSouth and its delayed billing caused

hardship to STS. If BellSouth has the right to charge market rates for retail customers



with four or more lines, it must do so in a prudent and responsible manner for existing

bills and not retroactively charge substantial amounts for periods which are long past.’

BellSouth’s practice of back billing of these charges is an unreasonable billing practice.
In The Peoples Network Inc. v. American Telephone and Telegraph co., Docket No. E-92-99
(FCC April 1997), the FCC ruled that the back billing of charges over a several month period
oftime may be deemed an unreasonable billing practice in violation 0of 47 U.S.C. 201(b). The
back billings in this case presently before the Commission occurred over a six month period
of time, and constitutes an unreasonable billing practice.

THE COMMISSION IS AUTHORIZED TO ADJUST RATES

! Despite diligent search, STS was unable to verify the accuracy of the citation.
However, the same was cited before this Commission in the case of BellSouth v. IDS
Telcom, LLC, Docket No. 031125-TP, Direct Testimony of Angel Leiro, page 9 (filed
July 22, 2004).




This proceeding concerns the charges that BellSouth is making to STS for local
circuit switching services for end users with four or more DSO equivalent lines within
Density Zone 1 in Miami, Fort Lauderdale and Orlando. STS is petitioning for an order from
the Commission finding the charges for those services to be unlawfully high and replace -
them with just and reasonable rates. BellSouth is seeking summary judgment on the sole
ground that the charges in question are contained in the Interconnection Agreement
voluntarily negotiated between the parties and that STS has no alternative to paying the
contract rates.

BellSouth’s Motion should be denied and this case should be permitted to proceed on the
merits. Genuine issues of material fact remain between the parties on the following matters:

1. The Interconnection Agreement between the parties that BellSouth relies

upon is a contract of adhesion, which STS was forced to accept without
modification in order to enter the market as a competitive local exchange
carrier. It was unable to obtain the necessary facilities from any third party,
and it could not afford the expense or delay in attempting to negotiate a
different agreement with BellSouth or asking the Commission to arbitrate the
charges.’

2. Although the charges at issue are denominated as “market based rates”, they

were arbitrarily determined and were not based upon any charges prevalent in

2 BellSouth has also filed a Counterclaim seeking to recover certain amounts
that it has backbilled STS relating to the same services. STS is seeking
summary judgment on the counterclaim in a separate document.

% Kramer affidavit, ¥ 9.
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the relevant markets. In fact, the only rates for comparable services that can
be found in those markets are the rates that BellSouth charges its retail
customers, and the interconnection agreement rates are in many instances
higher than the rates BellSouth charges its retail customers for the same
services.

Since entering into the Interconnection Agreement, BellSouth has undertaken
an aggressive policy of reducing its retail rates for business line installations
to significantly less than the rates contaiﬁed in the Interconnection Agreement
and has also instituted a “Rewards Program” that enables retail customers to
obtain these services at lower rates from BellSouth than STS is able to charge
if it must pay BellSouth the market base charges contained in the
Interconnection Agreement. Thus, BellSouth has used its Inconnection

Agreements to eliminate competition in these important markets.*

As a result, the charges in question in the Interconnection Agreement are
unjust, unreasonable, discriminatory and constitute a barrier to entry into the

telecommunications market, in violation of Florida and Federal law.

BellSouth’s argument that STS has no choice other than to pay the rates contained in

the Interconnection Agreement has no merit if the Commission is empowered to change

those rates if it finds them to be unreasonable and a barrier to entry. If the Commission finds

it is empowered to adjust these rates in an appropriate case, it must deny the Motion for

Summary Judgment and set the matter for hearing on the merits.

* Kramer Affidavit, 7 11.
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The Florida Public Service Commission has ample authority to make such an
adjustment under a number of the statutes that determine its powers and duties.

The Commission is directed in Section 364.01 of Florida Statutes to exercise its
jurisdiction for the following purposes among others:

- to encourage competition to ensure the widest possible range of consumer
choice in the provision of all telecommunication services (364.01(4)).

- to promote competition by encouraging new entrants into
telecommunications markets. (364.01(4)(d)).

- to ensure that all providers of telecommunications services are treated fairly
and to prevent anticompetitive behavior (364.01(4)(g)).

In addition, Section 364.03 specifically requires that “all...charges...of
telecommunication companies for...equipment and facilities...shall be fair, just and
reasonable.”

Further, Section 364.07 requires all telecommunication companies to file all contracts
with other telecommunication companies relating to joint provision of intrastate
telecommunications facilities. In that provision, the Commission is specifically empowered
to adjudicate all disputes among the telecommunication companies regarding such contracts.

The instant proceeding is just such a dispute between STS and BellSouth.

Section 364.07 was reinforced in 1995 by Section 364.162, relating specifically to
prices for interconnection and the resale of services and facilities. That section restates the
authority of the Commission to arbitrate “any dispute regarding interpretation of
interconnection or resale prices and terms and conditions.” It is just such an arbitration that
STS is seeking in this case.

Another relevant statutory provision is Section 364.16, which directs each

competitive local exchange telecommunications. company to provide access to, and
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interconnection with its services to any other provider of local exchange telecommunication
services requesting such access (such as STS) “at nondiscriminatory prices, terms and
conditions.” Subsection (b) of that section specifically allows “any party with a substantial
interest”, which clearly would include STS, to petition the commission for an investigation of
any suspected violation of the above interconnection duties. This proceeding can also be
considered as a 364.16(b) petition.

STS finally notes that Section 364.27 directs the Commission to investigate any acts
relating to interstate rates and charges to determine whether any act that takes place in
Florida is “excessive or discriminatory” or violates the Comniunications Actof 1934 and to
petition the Federal Communications Commission for relief. STS asserts that the charges
and practices complained of in this proceeding are also in violation of 47 U.S.C. §251 and
impliedly asks that Florida Commission institute an appropriate proceeding before the FCC
with respect thereto.

BellSouth’s Motion for Summary Judgment has no merit. It is based on the
erroneous premise that a telecommunications carrier that has signed an interconnection
agreement with it cannot petition this Commission for relief even if that agreement was
entered into because .the carrier was forced to sign it if it wished to enter the
telecommunications business and that agreement contains charges that are unjust,
unreasonable and discriminatory and has been utilized by BellSouth to create a barrier to the
entry of competitive carriers and to retain its entrenched monopoly. BellSouth’s position is

contrary to law and sound public policy and the motion based upon it should be denied.

CONCLUSION
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STS has demonstrated that there are substantial matters of fact in dispute and that

BellSouth is not entitled to a summary final order.

Respectfully submitted,

ALAN C. GOLD, P.A.
Gables One Tower

1320 South Dixie Highway
Suite 870

Coral Gables, FL 33146
(305) 667-0475 (office)
(305) 663-0799 (telefax)

BY: ALAN C.GOLD, ESQUIRE
Florida Bar Number: 304875
JAMES L. PARADO, ESQUIRE
Florida Bar Number: 0580910

CERTIFICATE OF SERVICE
IHEREBY CERTIFY that a true and correct copy of the foregoing has been served
via Electronic Mail and Federal Express on this____ day of March 2005, to:

Staff Counsel

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

NANCY B. WHITE

C/0 Nancy H. Sims

150 South Monroe Street
Suite 400

Tallahassee, FL 32301

R. DOUGLAS LACKEY
MERIDITH E. MAYS

Suite 4300, BellSouth Center
675 West Peachtree Street, N.E.
Atlanta, GA 30375
Lynn.Barclay@BellSouth.com

BY: ALAN C. GOLD, ESQUIRE
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Florida Bar Number: 304875
JAMES L. PARADO, ESQUIRE
Florida Bar Number: 0580910
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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

InRe: Interconnection Agreement between
Saturn Telecommunication Services, Inc.
d/b/a STS Telecom and

BellSouth Telecommunications, Inc.

040533-TP

LI N S

AFFIDAVIT OF KRISTEN E. ROWE

I, Kristen E. Rowe, being of lawful age, and duly sworn upon my oath, do hereby depose and

state:

1. My name is Kristen E. Rowe. I am employed by BellSouth as Director - CLEC
Negotiations in the Interconnection Services group. My business address is 675 West
Peachtree Street, Atlanta, Georgia 30375.

2. Ipreviously filed an Affidavit dated February 10, 2005 in support of BellSouth’s Motion
for Summary Final Order in this docket. My educational background and professional
experience is detailed in my February 10, 2005 affidavit. The purpose of this Affidavit is
to discuss additional language contained in the interconnection agreement between
BellSouth and STS and explain BellSouth’s intent in entering into an Agreement with
that language.

3. Section 29.1 of the Agreement between BellSouth and STS applies only to Network
Interconnection and/or Unbundled Network Elements and other Services Rates that are
expressly subject to true-up. Such rates shall be reconciled “based on final prices
determined either by further agreement between the Parties, or by a final order (including

any appeals) of the Commission.” See Attachment A to this Affidavit (which is an

excerpt of the Agreement with this language).




4. Section 29.1 of the Agreement is intended to address certain rates that are not truly final;
that is, the parties, anticipate changes to the underlying rates and seek to protect their
rights by agreeing to a true-up process. Section 29.1 of the Agreement has no bearing
whatsoever on the market based switching rates in the Agreement, which rates were not
subject to change.

5. The rate sheet included in Attachment 2 of the Agreement refers to Section 29.1 and
provides the information necessary to determine which rates “are expressly subject to
true-up.” The Florida rate sheet of the Agreement between BellSouth and STS has a
column titled “Interim.” At the end of the Florida rate sheets, the notes describe both the
purpose of the “interim” column as well as the language set forth in Section 29.1. The
notes explain: “Rates displaying an ‘R’ in Interim column are interim and subject to rate
true-up as set forth in the General Terms and Conditions.” See Attachment B to this
Affidavit (which is an excerpt from Attachment 2 of the Agreement with the explanatory
notes and that shows the interim column).

6. Section 29.1 of the Agreement, referred to in Paragraph 3, is the language contained in
the General Terms and Conditions. Section 29.1 is intended to govern the true-up
process for only those rates that are expressly marked as interim in the column on
Attachment 2.

7. The “Interim” column in Attachment 2, the notes to the Attachment 2 rate sheet, and
Section 29.1 of the Agreement, are intended to mean that carriers can enter into an
agreement with assurance that rates subject to later modification can be incorporated into
the contract. As a practical matter, this means that carriers can enter into an

interconnection agreement when a cost proceeding is underway or when a cost



proceeding is anticipated during the life of an agreement. The parties will expressly
designate those rates that are the subject of litigation or that the parties anticipate
litigating, and by including contract language that explains how a later order will be
implemented both parties have a clear understanding of the reconciliation process.

8. Section 29.1 does not apply to the market based switching rates that STS contractually
agreed to pay BellSouth. The market based switching rates were not part of any cost
proceeding or any ongoing negotiation. The market based switching rates were not

designated as “interim” with a notation in the “interim” column on the Attachment 2 rate

sheet.

9. BellSouth entered into the Agreement with STS with the expectation and intention of
receiving payment at the rates contained inrthe Agreement for the market based switching
rates.

10. This concludes my Affidavit.




1 declare under penalty of perjury that the foregoing is true and correct to the best of my

KRISTEN E. ROWE

knowledge.

SWORN TO AND SUBSCRIBED BEFORE ME
This | day of li :hé(*b . 2005.

. \ :2”- o
NOTﬁY PUBLIC 23

My Commission Expires:

Lynn J. Barclay
£1773 i
577288 Notary Public, DeKalh County, Georgia
My Comnrission Expires August 13, 2006.
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27.

28.

29,

29.1

29.2

29.3

30.

31.

~~ ~~

General Terms and Conditions
Page 18

Good Faith Performance

Each Party shall act in good faith in its performance under this Agreement and, in
each case in which a Party’s consent or agreement is required or requested
hereunder, such Party shall not unreasonably withhold or delay such consent or
agreement.

Nonexclusive Dealings

This Agreement does not prevent either Party from providing or purchasing
services to or from any other person nor, except as provided in Section 252(i) of
the Act, does it obligate either Party to provide or purchase any services (except
insofar as the Parties are obligated to provide access to Interconnection, services
and Network Elements to IDS Telcom as a requesting carrier under the Act),

Rate True-Up

This section applies to Network Interconnection and/or Unbundled Network
Elements and Other Services rates that are expressly subject to true-up under this
Agreement.

The designated true-up rates shall be trued-up, either up or down, based on final
prices determined either by further agreement between the Parties, or by a final
order (including any appeals) of the Commission. The Parties shall implement the
true-up by comparing the actual volumes and demand for each item, together with
the designated true-up rates for each item, with the final prices determined for each
item. Each Party shall keep its own records upon which the true-up can be based,
and any final payment from one Party to the other shall be in an amount agreed
upon by the Parties based on such records. In the event of any disagreement as
between the records or the Parties regarding the amount of such true-up, the
Parties shall submit the matter to the Dispute Resolution process in accordance
with the provisions of Section 10 of the General Terms and Conditions of this
Agreement.

An effective order of the Commission that forms the basis of a true-up shall be
based upon cost studies submitted by either or both Parties to the Commission and
shall be binding upon BeliSouth and IDS Telcom specifically or upon all carriers
generally, such as a generic cost proceeding.

Survival

The Parties’” obligations under this Agreement which by their nature are intended
to continue beyond the termination or expiration of this Agreement shall survive
the termination or expiration of this Agreement.

.
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UNBUNDLED NETWORK ELEMENTS - Florida Attach 2 Exhibit: B
Sve Order | Swe Order | I i i | ¥ L
Sutimiited | Submitted] Charge - - Charge - | Charge-
Intert Elec Menusily | Manual Sve | Manus! Sve | Manual Sve | Manual Sve
CATEGORY RATE ELEMENTS m  Zone BCS usoc RATES(S) porlSR | per LSR | Ocdervs. | Orderva. | Orderwa. | Ordervs.
El Electmnic- | Electronic- | Elsctron
1t Add' Disc iat | Disc Add
mee | Nonrecurfing | Nenmecuiring Oteconnedt | 0SS Rutes(s)
First Adg'l First Add'] SOMEC | SOMAN | SOMAN SOMAN SOMAN SOMAN
2-Wire Voice Grade Port {Centrex from ditf Serving Wire
Center)2 UEPSE UEPHM 14.00 180.00 110001 8500 20.00 11.80
2-Wire Voice Grade Port, D Sernving Wire Canter - 800 Senvioe
Term UEPSE UEPHZ 14.00 180.00 110.00 85.00 20.00 11.50
2-Wire Voice Grada Port terminated in on Megalink or equivalent UEPSE LJEPHY 14.00 70.00 35.00 3500 10.00 11.50
2-Wire Vowe Grada Port Terminaied on B00 Servica Tem UEPYE UEPHZ 14.00 70.00 35.00 $5.60 10.00 11.90
Local Swilch
Cenirex niercom Funtional UEPOE URECS 0.7384
Locsl Number Portabliity
Local Number Portabiity (1 per port) UEPSE LNFCC 0.35
Fastures
Ail Standard Features Offered, per gort UEPSE UEPVF .00
Al Seiect Featuren Oltered, per port UEPVS 00 370.70 11.90
}_ Al Centrex Conirgé Foatures Ottered, per port UEPSE UEPVC 00
NARS
Unbundied Network Accass Flegister - Combloation UEPSE UARCX 00 0.00 00 11,80
Unbundiad Netwack Access Register - indlal UEPSE UARTX .00 0.00 17) 11.90
Unbundied Network Actess Register - Qutdial UEPSE UAROX .00 0.00 1) 11.90
[Wiscelianeous Terminations
[2-Wire Trunk Side
Trunk Side Terminations, gach UEPSE CENDE 881
|4-Wire Digitsl (1,544 Megabits)
DS1 Clrouit Tesminalions, sach UEPSE MiHD1 54,05
080 Channel Activaied Por Channel UEPSE iMWOO 0.00 1550 11.90
Interotfics Channel Milssge - 2.Wire |
Jinterofiice Charnel Faciities Termination UEPSE 2532
_Iintentiice Channel miieage, per mile of fraction of mie UEPGE MCBM 0.0091
Festure Activativns Ceantrex on Channelized DS1 Service
T4 Channel Bank Fasiure Activations T
[Feanre Activalion on D-% Channel Bank Cenirex Loop Siot UEPGE 1PQWS 068
Faaturs Activation on D-4 Channal Bank FX ling Side Loop Siot UEPIE 1POWE 0.66
Feature Activation on U4 Channal Bank FX Trunk Side Laop
Siot UEPSE 1PQwW? 0.668
Fealute Activation on D-4 Channei Bank Cantrex Loop Sot -
Otterent Wire Center UEPIE 1POWP 0.66
Featyre Activation oa D4 Channel Bank Privale Uine Slot UEPSE 1POWV 0.68
Featura Aclivation on D~ Channal Bank Tjie Line/Trunk Loop
Slol UEPYE 1POWC 0.66
Laatum Activation on D-4 Channgl Bank WATS Loop Siot UEPDE TPOWA 3
Kon-Recurrin {NRCy Assoctater with UNE-P Centrex
NRAC Conversion Currently Combined Switch-As-15 with aflowed
ch UEPSE USAC2 2150 842 .90
Conversion of Existing Centrex Common Block, aach UEPSE USACN 517 Az .90
Mew Contrex Standard Common Block LEPSE MIACS 0.00 818.82 90
New Cantrex Customized Common Block LEPSE IM!K}C .00 B818.82 11.90
INAR Estabiishment % Per Occasion UEPBE LIRECA 0.00 8848 11.80
Noie 1 - Required Pot far Cenirex Control in AESS, 8ESS & EWSD
Note 2. res interoition nel Miies
hiote 3 - Requires it Custamer Premises Equi i
Nots: Raies d ing an *R” in Inteefm column are Interim and subject to rate as set forth In Geners! Terms and Conditions.
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