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VXA CERTIFIED MAIL 

Florida Public Service Commission 
Division of Regulatory Compliance 
& Consumer Assistance 
2540 Shinnard Oak Boulevard 
Tallahassee, FL 32399 

RECEIVED 
MAR 2 1 2005 

RE: BellSouth General Subscriber Service Tariff 

Dear C ornmissioners: 

On December 16,2004, Judge Henry Harnage, Eleventh Judicial Circuit for Miami-Dade 
County, dismissed a class action complaint against BellSouth Telecommunications. His 
reasoning was based on failure to exhaust administrative remedies. Specifically, Judge Harnage 
states that the complaint should have first been filed with the Florida Public Service 
Commission. 

Enclosed is a complaint brought by Miami-Dade County BellSouth customers against BellSouth 
for failure to properly account for and adjust payments made by customers pursuant to the 
BellSouth General Subscriber Service Tariff. Your assistance in resolving this matter is greatly 
appreciated. 

JAJ/kam 

Enclosures 

1855 LakeIand Dnve, %e. 4-230 
Jackson, Mssissippi 39216 
Telephone: (877) 810-4808 

Sincerely, 

Attorney 

499 Glades Road, Ste. 107 
Boca Raton, Florida 33431 

Telephone: (56 I) 347- 1 S 18 
F a c s d e :  (561) 347-3070 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: BELL SOUTH GENERAL ) 
SUBSCRIBER SERVICE TARIFF ) 
SECTION A.2.4.6 AND REQUEST 1 
FOR RELIEF ) 

Docket n 0. : 
Filed March 16,2005 

COMPLAINT OF FLORTDA BELLSOUTH CUSTOMERS 
AGAINST BELLSOUTH TELECOMMUNICATIONS, INC. 

AND REQUEST FOR RELIEF 

Florida customers of BellSouth Telecommunications, Inc. (“BellSouth”) who paid 

fees to BellSouth related to Miami-Dade County Ordinance 5 21 -44 (“Manhole 

Ordinance”), by and through their attorneys and pursuant to Sections 364.01,364.015, 

364.03, 364.035, 364.05, 364.08, 364.14, and 364.285 Florida Statues, and Rules 25- 

22.034(2)-(3) and 25-22.032, Florida Administrative Code, hereby file this Complaint 

against BellSouth for enforcement of BellSouth General Subscriber Service Tariff, 

Section A.2.4.6 (“Tariff ’) and respectfully request the Florida Public Service 

Commission to order Bell South to comply with Section A.2.4.6 of its Tariff and to 

rehnd all fees collected in violation thereof. 

I. BACKGROUND 

1. This is a complaint in connection with BellSouth’s charging customers a 

fee related to Miami-Dade County Ordinance 52 1-44, entitled “Manholes; safety 

requirements; penalty” in violation of Section A.2.4.6 of the Tariff. See Exhibit A. 

2. Petitioners are customers of BellSouth who are charged for the services 

provided by BellSouth. Among the many fees and charges that BellSouth imposes on its 
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customers, BellSouth charges an eleven-cent ($. 1 1) “Cost of Dade county Manhole 

ordinance #83-3” fee. BellSouth charges this fee pursuant to the BellSouth General 

Subscriber Service Tariff, Section A.2.4.6. See Exhibit B. The Tariff constitutes the 

contract between BellSouth and its Customers. BellSouth, however, has violated the 

terrns of Section A.2.4.6 of the Tariff, as more specifically pled below. Accordingly, 

BellSouth should be compelled to refund all “Cost of Dade County Manhole Ordinance 

#83-3” fees it has collected or, in the alternative, to refund the difference between the 

“Cost of Dade County Manhole Ordinance #83-3” fees collected and the amount 

permissible under Section A.2.4.6 of the Tariff. 

3. This is a complaint brought on behalf of the petitioners identified below 

and all other Bellsouth customers who paid the “Cost of Dade County Manhole 

Ordinance #83-3” fee. The petitioners and the class of customers seek refunds as set 

forth above and an injunction that requires Bellsouth to comply with Section A.2.4.6 o€ 

the Tariff. 

11. PARTIES 

4. Customers incorporate by reference as if fully set forth herein all 

allegations of paragraphs 1-3 above. 

5 .  Karla Hightshoe, Timothy McCall, and Manuel Garcia, individually, and 

Best Investment Realty, Inc., a Florida Corporation, have been customers of BellSouth 

since at least 1997 and continue to be customers during this complaint. They have 

previously served as representatives of a class of customers in a class action suit in the 

Eleventh Judicial Circuit for Miami-Dade County, Florida, concerning the matters pled 
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herein and now bring this complaint before the Commission as directed by the Eleventh 

Circuit Judge Henry Harnage. See Exhs. C and D. 

6. Upon information and belief, BellSouth is, and has been, certified as a 

competitive local exchange carrier in Florida during the entire period of time covered by 

the activities in this complaint. 

7. All correspondence regarding this complaint should be provided on behalf 

of all customers to: 

Justin G. Witkin, Esquire 
Aylstock, Witkin & Sasser, P.L.C. 
55 Baybridge Drive 
Gulf Breeze, FL 32561 
850-91 4-7450 

Lance Harke, P.A. 
Howard Bushman, Esquire 
Harke & Clasby LLP 
155 South Miami Avenue, Suite 600 
Miami, Florida 3 3 1 3 0 

8. The complete name and mailing address of the respondent to this 

complaint is: 

BellSouth Telecommunications, Inc. 
150 South Monroe Street, Suite 400 
Tallahassee FL 32301-1556 

111. JURISDICTION 

9. Customers incorporate by reference as if fully set forth herein all 

allegations of paragraphs 1-8 above. 
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10. The Commission has jurisdiction to hear this dispute, and authority to 

grant the requested relief, pursuant to Sections 364.01,364.015, 364.03, 3646.035, 

364.05,364.08,364.14, and 364.285 Florida Statues, and Rules 25-22.036(2)-(3) and 25- 

22,032, Florida Administrative Code and the BellSouth General Subscriber Service 

Tariff. 

11. The dispute is ripe for resolution by the Commission. The Parties have 

attempted to resolve this dispute informally without success, and each month that 

BellSouth fails to eliminate charges associated with its General Subscriber Services 

Tariff adds to the damages Customers incur. 

12. Customers brought a complaint before the Eleventh Judicial Circuit in and 

for Miami-Dade County, Florida alleging breach of contract and arguing application of 

the “filed rate” or “filed tariff’ doctrine as applied by MCI Telecommunications Corp. v. 

Best Telephone Company, Inc., 898 F. Supp. 868 (S.D. Fla. 1994). That complaint was 

abated by Circuit Court Judge Henry Harnage on December 16,2004, and Judge Harnage 

stated: 

It appears to the Court that the Florida Public Service 
Commission’s primary jurisdiction is an alternative and 
better forum to address plaintiffs’ claim that BellSouth has 
not complied with Section A.2.4.6 of its tariff filed with 
the Florida public Service Commission.. .pursuant to Fla. 
Stat. $364.285, the Florida Public Service Commission has 
the authority to provide the relief to the Plaintiffs and 
class sought in this lawsuit. 

Exh. D 7 2. 

13. This matter is therefore properly submitted to the Commission. 

IV. GENERAL ALLEGATION OF FACTS 
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14. Customers incorporate by reference as if fully set forth herein all 

allegations of paragraphs I - 1 3 above. 

15. Customers hereby incorporate by reference as if fully set forth herein all 

allegations in paragraphs 8-42 of Plaintiffs Corrected Amended Complaint And Demand 

For Jury Trial in the Circuit Court for the Eleventh Judicial Circuit in and for Miami- 

Dade County, Florida. See Exh. C. 

16. In 1983, Miami-Dade County enacted an ordinance requiring certain 

safety measures be taken when work is done in an around manholes. That ordinance 

provides: 

Sec. 21-44. Manholes; safety requirements; penalty. 

(a) No person, firm or corporation shall cause any person to enter a 
Manhole being used for repairs, maintenance, installation or inspection of 
underground utilities unless the following requirements are fulfilled: 

(1) A second person shall remain above grade at all times to 
provide surveillance of the Manhole and the person(s) below grade 
until the Manhole cover is in place and no person(s) remains below 
grade at or near the location of the Manhole. 

(2) The person required herein to remain above grade shall be 
trained and shall be capable of providing first aid and emergency 
rescue procedures and shall be furnished with communication 
equipment to summon additional aid in the event of an emergency. 

(3) The person providing aboveground surveillance shall keep 
animals and unauthorized persons away from the open Manhole. 

(4) The person required herein to remain above grade may be 
assigned other duties provided such other duties do not interfere 
with the requirements of this section. 

(b) Every violation of any provision of this section shall be punished by a 
fine not to exceed five hundred dollars ($500.00) or imprisonment in the 
County Jail for a period not to exceed sixty (60) days or both such fine and 
imprisonment, in the discretion of the court. Each day of continued 
violation shall be considered as a separate offense. 
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17. Following the enactment of the Manhole Ordinance, Bellsouth sought to 

amend its Tariff to impose a fee on its customers for the costs it allegedly incurred in 

complying with the Ordinance. 

18. Bellsouth’s proposed amendment was approved by the Commission on or 

about March of 1983. The amendment provides as follows: 

When the Company [Bellsouth] by virtue of its compliance with a 
municipal or county ordinance, incurs significant costs that would not 
otherwise normally be incurred, all such costs shall be billed, insofar as 
practical, pro rata, per exchange access line, to those subscribers receiving 
exchange service within the municipality or county as part of the price for 
exchange service. 

An estimated monthly amount of such costs shall be billed to the affected 
subscribers each month and an adjustment to reconcile these estimates to 
the actual costs incurred for the six-month periods ending June 30 and 
December 3 1 of each year shall be applied. 

See General Subscriber Service Tariffs, Section A.2.4.6, effective dates January 1, 

1984, February 1.0, 1.986, September 1,  1993, June 9, 1995, July 15, 1996, July 8, 1997, 

July 24, 1999, July 5,2000, March 15,2001, April 26,2003, August 15,2003 (“Tariff ’). 

19. The amended Tariff allowed Bellsouth to pass on the costs it allegedly 

incurred in complying with the Manhole Ordinance to its Miami-Dade County customers, 

but required Bellsouth to perform semi-annual audits and reconcile the fees it imposed 

with the costs it actually incurred in complying with the Manhole Ordinance. 

20. Since 1983, Bellsouth has imposed an $0.1 1 per line charge on all its 

Miami-Dade County customers, both commercial and residential. 

2 1. Since 1983, Bellsouth has failed to comply with its Tariff in that it has not 

conducted semi-annual audits to determine its actual costs of compliance with the 
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Manhole Ordinance nor has it taken steps to reconcile its actual costs of compliance with 

fees it has imposed on its customers. 

22. Since 1983, Bellsouth’s charges related to the Manhole Ordinance have 

been unlawful, in violation of its Tariff and 5 364.05 and 364.08 Florida Statute 

V. REQUEST FOR RELIEF 

23. The Tariff governs BellSouth’s ability to charge the Manhole Fee, and 

BellSouth must comply with all provisions of the Tariff in order to charge the Manhole 

Fee. 

24. Upon information and belief, BellSouth failed, and continues to fail, to 

comply with the provisions of the Tariff requiring BellSouth to conduct a semi-annual 

adjustment to reconcile the amounts collected by the Manhole Fee. The Tariff mandates 

that BellSouth must compare the costs required to comply with the Manhole Ordinance 

with the amounts collected and return any excess amounts collected back to its 

customers. 

25. As a result of BellSouth’s non-compliance with the Tariff, it has 

overcharged, and currently overcharges, customers for the Manhole Fee in violation of 

the Tariff. 

26. The charge has been applied uniformly to all Miami-Dade County 

customers, making class-wide relief appropriate. 

27. Customers request that an injunction be entered requiring BellSouth to 

comply with the Tariff by conducting the semi-annual adjustments to the Manhole Fee. 

28. Customers seek refund of all fees collected in violation of the Tariff; 

specifically all fees collected by Bellsouth for the Manhole Fee since the time that 
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Bellsouth first violated its Tariff and/or a refund of the difference between the amounts 

charged by BellSouth for the Manhole Fee and the actual costs incurred by BellSouth to 

comply with the Manhole Ordinance, as required by the Tariff, plus interest thereon. 

Customers request that BellSouth be enjoined from charging the Manhole 29. 

Fee until it conducts proper semi-annual adjustments as required by the Tariff. 

30. Customers have been forced to hire attorneys to prosecute this action and 

ask that they be awarded attorney fees and the costs of this action. 

3 1. Customers request that the Commission impose any additional penalties 

that it deems appropriate in the exercise of its discretion. 

WHERFORE, Customers respectfully request that the Florida Public Service 

Commission enter an order enjoining BellSouth from charging the Manhole Fee until a 

proper semi-annual adjustment is conducted and requiring BellSouth to comply with the 

Tariff, and such other relief as the Commission deems just and proper under its statutory 

authority. 

Refii;qtfully -submitted, 

\i I”/ 
G. Witkin, Esq. 
ar No. 0109584 

Witkin & Sasser, P.L.C. 
55  Baybridge Drive 
Gulf Breeze, FL 32561 
Tel. 850-916-7450 
Fax 850-9 16-7449 
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Lance Harke, Esq. 
Fla. Bar No. 863599 
Howard M. Bushman, Esq. 
Florida Bar No. 0364230 
HARKE & CLASBY LLP 
155 South Miami Avenue, Suite 600 
Miami, Florida 33 130 
Telephone: (3 05) 5 3 6- 8220 
Telecopier: (305) 536-8229 

CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing Complaint has been 
furnished by United States mail, return receipt requested and postage prepaid to 
BellSouth Telecommunications, Inc., 1 50 South Monroe Street, Suite 400, Tallahassee 
FL 32301-1556, on this 16th day of March, 2005. 

Ju$& G. Witkin, Esq. 
0109584 

tock, Witkin & Sasser, P.L.C. 
5 Baybridge Drive 
Gulf Breeze, FL 32561 
Tel. 850-916-7450 
Fax 850-9 16-7449 
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BELLSOUTH 
TE LECOMM WNI CAT l OW S , INC. 

FLORIDA 
'9SS"EP: July 3 1,2003 
BY: Joseph P. Lacher, President -FL 

Miami, Florida 

PSC 

GENERAL SUBSCRlBER SERVICE TARIFF 

PAGE 02 

Original Pagc 20.1 

,EFFECTIVE: Aupst  15,2003 

A2- GENERAL REGULATION8 
A2.4 Payment Arrangements and Credit Allowances (Cont'd) 

A2-4.5 Provision for Certain Local Taxes end Fees (M)  

IW W c n  B municipaliry or poliiical subdivision of the stntc charges rhc Company eny license, occupatrlo~+~~l, fMchise, inspection 
or olher similar Tax or Re: whether in a lump m, or at a flat rate, or b a s 4  QII receipts, M based on polcs. Wims, conduits or 
0th- facilities, The a m g a l e  amount of such tams and kcs will bc billtd, inbofat as practical, pro rata to exchange subscribers 
rccciving service in The municipality or political subdivkivn. 

When the Company by vime of its cornplianct wirh B municipsl or county ordinance. incurs significant cos? that would not 
otherwise normally be incurred, all such costs shall be bijled, inwfa'er as practical, pro rata. pcr exchange access lbc, tb those 
$ubmibers receiving exchange g~rv icc  within the rnunicipa]~~y or county 0s part afthe price for exchange service. 

reconcile these esrimare5 to thc scluel costs incurred for the SIX month periods endinB June 30 and December 3 I b f  each wr 
shall be applied 
Charges for permits, licenfies or Sees required by governing aulhorifie5 for inst~lling any Telephone Vvirr in B building Will be 
billed by the Company to the requeszing party. 

A2.4.6 Provlslon for Certain Local Ordtnance Cost6 IM) 

(W 

An estimated monthly amount of such costg shall be billed to the affkcred subscribcrs each month and an sdjuslment lo (MI 

A2.4.7 Resewed for Future Use 1M) 

Ma;eriai appwing on this 
All BellSouth marks cmd% hcrtin ~ r r  o w e d  by Belkouth Intellectual Propmy Corporation 

e prwious~y appeared ~n agC(S) 20 ofthis section. 
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Miami-Dade County Ordinances 

Chapter 21, Article IV 

Sec. 21 -44. Manholes; safety requirements; penalty. 

(a) No person, firm or corporation shall cause any person to enter a manhole 
being used for repairs, maintenance, installation or inspection of underground 
utilities unless the following requirements are fulfilled: 

( I )  A second person shall remain abovegrade at all times to provide 
surveillance of the manhole and the person(s) belowgrade until the 
manhole cover is in place and no person(s) remains belowgrade at or 
near the location of the manhole. 

(2) The person required herein to remain abovegrade shall be trained 
and shall be capable of providing first aid and emergency rescue 
procedures and shall be furnished with communication equipment to 
summon additional aid in the event of an emergency. 

(3) The person providing aboveground surveillance shall keep animals 
and unauthorized persons away from the open manhole. 

(4) The person required herein to remain abovegrade may be assigned 
other duties provided such other duties do not interfere with the 
requirements of this section. 

(b) Every violation of any provision of this section shall be punished by a fine 
not to exceed five hundred dollars ($500.00) or imprisonment in the County Jail 
for a period not to exceed sixty (60) days or both such fine and imprisonment, in 
the discretion of the court. Each day of continued violation shall be considered as 
a separate offense. 

(Ord. No. 83-3, § 1, 2-1-83) 
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KARLA KAY HIGHTSHOE, an individual, 
on behalf of herself and all others similarly 
situated, 

HARKE AND CLASBY PAGE 02/18 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT IN AND 
FOR MIAMI-DADE COUNTY, FLORIDA 

CONSOLIDATED 
CASE Nos.: 03-26623-CA-11 

03- 16239-CA- 1 1 

V. 

BELLSOUTH TELECOMMUNICAIIONS, NC. 
a Georgia Corporation. 

/ 

TIMOTHY MCCALL, and 
MANUEL A. GARCIA, individually; md 
BEST I N V E S ” T  W T Y ,  INC., a Florida 
corporation, on behalf of themselves md as 
Representatives o f  a Class of dl other 
Simiiady situated, 

Plainrn, 

v. 

BELLSOUTH TEECOMMUNICATIONS, INC., 
A Georgia corporation, 

Defendant. 
/ 

CORRECTED AMENDED COMP’A.INT GM) DIJTMA.ND,,FOR JURY TRIAL? 

PlainW, Karla Kay Hightshoe, on behalf o f  herself and on behalf o f  a dags of similarly 

situated persons throughout the State of  Florida, alleges 85 follows: 
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HARKE AND CLASBY 

CASENO,: 03-26623 CA 11 

NATURE OF THE ACTION 

This is 8x1 action fix breach of contract in connection with BellSouth 

PAGE 03/18 

2. 

Telecommunhations, Lnc.’s (“BellSouth”) charging customers a fke related to Mlami-Qade 

County Ordinance 5 2 1-44, entitled “Manholes; safety requirexnents; pendtf‘ ( ( ‘ m o l e  

Ordinance”) that is greater than the amount permissible under the applicable w. 
Plaintiff and class membem are customers of BellSouth who are charged for the 

mvices provided by BellSouth- Among the many fees and charges that BellSouth i m p s e s  on its 

czlstomem, BellSouth charges eleven ceut ($. I I) “Cost of Dade County Maahale ordinance 

#83-3’’ fe (“MmhoIe Pee)’). BellSouth charges Us fee prusuant to the Tariff, See fi 11 infiu. 

The Tariff constitutes the contract between BellSouth and its customers. BellSouth, however; 

has violated the terns of the Tariff, as more specifically pled below, Accordingly, BdISou& 

should be compelled to reimburse all members of the class who have paid to BellSo.rrth rno= 

than the permissible amount ofthe Manhole Fee since 1997, 

3. Tbis action is brought on behalf of F1otida customers who paid fhe Manhole Fw 

from 1997 to the present, and seeks recovery of the difference between the momh charged by 

bellSouth for the M d d e  Fee and the a c M  casts incurred by BellSouth to comply witth the 

Manhole Ordinance, 8is required by the Tariff. 

JURISDZCTIOJ 

4. Ws Court has jurisdiction over this action pursuant to Fla. Stat. 0 26.012, 

baause this is a civil case where damages exceed $15,000. 

2 

HARKE ~e CLASBY LLP 
155 South Miami Awnue Suite 600 . Miami, EL 33130 . Tcl, 305-536-8220 Fax 305-536-8229 
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CASENO.: 03-26623 CA 11 

5. Venue i s  proper in the Eleventh Circuit Court for Miami-Dade County, Flofida, 

pursuant to Fla. Stat. 0 47.051, because the c a w  of wtim accrued in Miami-Dade county, 

Florida, and because the defendant conducts substantid business in this county. 

1pGRTIW 

6. PlaintilT'Hightdmhoe is a resident of b€iami-Dade County, FIorida md is o&&se 

sui juris. Defendant BellSouth is organized llllder the laws of the State of Georgia, md conducts 

subsatid bwhess throughout t;he U&d S t ~ ~ k s ,  hduding Florida and vvithin this Cowty. 

7. Tbk Court has jurisdiction over BellSouth because it conducts substantid a d  not 

isolated bushes$ in this State and has offices open for 'business in this State and &is 

CQUIIW. 

FACTU&.UBGATION$ 

8. BellSouh is one of the hugest telephone companies in the southeastern United 

States, It M c e s  millions af customers, both residential and comercid, within Ehe State of 

F loda  and in Miami-Dade County. 

9, As part of its focus on safety for persons who must work in its undagromd 

manholes, Miami-Dade County cnacted the Manhole Ordinance. The Manhole Ordinance states 

the following: 

See. 21-44. Manholea; safety requiremenQ; penalty. 

(a) No person, firm or corporation shall cause any person to enter B Manhole 
being used for repairs, maintenance, ~nstallation of: inspection of underground 
utilities Unless the following mquimmts are fulfilled: 

3 

HARKE & CLASBY LLP 
155 SQu& M i m i  Avcnuc * Suite 601) Miami, FL 33130 1 TU. 305-536-8220 Far 905-5364229 
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CASE NO.: 03-26623 CA 11 

(1) A second person shdl remain above @e at aIl times to provide 
sweillance of the Manhole and the person(s) below grade until the 
Manhole cover: is in place and 
the location of the Manhole. 

person@) remains below grade at QT near 

(2) The person required herein to remain above grade shall be traitled and 
shall be capable of providing first aid and emergency rescue procedures 
and shall be M h e d  with communication equipment to slrmrrron 
additional aid in the event of an emergency. 

(3)  The pexson providing abvegromd surveillance shall keep animals and 
unauthorized persons away fkom the open Manhok. 

(4) The person required herein to remain above sade may be assigned 
other duties provided such other duties do not intedkre with the 
requirements of this section, 

0) E v q  violation of any provision of this section shall be punished by a h e  not 
to exceed five hundred dollars ($500.00) or imprisonmeni. in the County Jail for a 
period not to exceed sixty (60) days or both such h e  and imprisonment, in the 
discretion of the court.. Each day of continued vidation shall, be coxlsidmed as a 
separate off‘se. 

The Manhole Mnmce does not require BellSouth to make any actual paymen@ 

to Miami-Dade County. 

11. Met enactment of the Manhole Ordinance, Bell South applied to the Floh& 

Public Service Commission (TSC”) for the ability to charge a fee to customers to comp~sfik 

BellSouth for the costs allegedly incurred to comply with the Manhole Ordinance. The 

application ma made in the form of a tariff, Upon inkmation and belief, the PSC approved 

Bellsouth’s tariff application in M a ~ h  of 1983. The pertinent portions ofthe apptovd read: 

When the Company ~cllsouth] by virtue of its compliance with a municipal or 
county ordinance, incm significant costs that would not otherwise normally be 
incurred, all such costs shall be billed, insofar as practical, pro rata, per cxchage 

4 
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CASE NO,: 03-26623 CA 1 1  

access line, ta those subscribers receiving exchange service within the 
municipality or corn9 as part of the price for exchange service. 

An estimated monthly mount of such costs shall be billed to the fleeted 
subscribers amh month and an adjustment to reconcile these estimates to &e 
achral cost8 incurred for the ~i~-month periods mdhg Juae 30 md December 3 1 
o f  each yeas shall be applied. 

See Genmd Subscriber Service T a ,  Section A.2.4.6, effective dates January 1,1984, 

February 10,1986, September 1,1993, J u e  9,1995, July 15,1996, July 8,1997, Jdy 24,1999, 

July 5,2000, Mmh 15,2001, April 26,2003, August 15,2003 (“Tariff’). Relevat sections of 

the Tariff are attached hereto as Exhibit A. 

12, Thus, in additim to ~llecting the amounts billed to customers to offset the costs 

of compliance with the Manhole Ordinance, the Tariff requires that Bell South conduct an audit 

and perform “an adjustment to reconcile . . . [its Manhole Fee with] . - . the actual wsts h a &  

13. Tsne Tariff is the contract between the Plaintif& claw members, and BellSouth 

regarding the Manhole Fee and “exclusively c o ~ ~ t r d s  the rights and liabilities of the parties as a 

matter of law.” MCI Ttdecommunkat~~h8 C o p .  v. Rest Telephone Cornprwry, im., 898 F. $upp. 

868,872 (S.D. Flal 1994). Furthemore, BelISouth i s  prohibited “from deviatiqg in any way 

fiom its published tariffs.’’ See id at 873. 

5 
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CASE NO.: 03-26623 CA 11. 

14, Mer approval of the Tariff, BellSouth commenced chargixxg the Manhole Fee to 

itf customers who had telephor~ a~counQ With BellSouth within Mami-Dade County. 

15. Bell South uniformly charges the Manhole Fee to dl o€ its customm, regardas 

of whether their telephone accounts were for residential or commerGid purposes. 

16, The Manhole Fee appears on a cU&mm's monthly phone bill as a h e  item W 

the customer must pay as part ofthe her local toll charges. The line item reads 'cCost of Dade 

County manhole ordinance #83-3," or something substantiafly similar, 

17, BellSouth affirmatively represents through this line item that the customer is to 

reimburse BellSouth for the costs it pays to MiamGDade County in compliance with the Manbole 

Ordinance, as authorized by the TarifT. 

18, As stated in the Tariff, BellSouth is permitted to estimate &e approxime cast of 

the Manhole Fee and charge it accordingly. Since 1983, BellSouth assessed an elwen cent 

($0,11) fee to allegedly comply with the Mmhofe Ordinance. 

19. However, 89 required by the Tariff, BellSouth must also conduct a semin.annUat, 

adjustment to reconcile the amounts collected by the Manhole Fee, The Tdrequires  

BellSouth to compare the costs required to comply with the Manhole Ordinance urith the 

amounts collected, adjust the fee accoIdingly, and ret'urn any excess mounts collected back to its 

customers. See 7 11 supra. 

20. Upon inf'omatim and belief, BellSouth failed to comply with the Tariff for ae 
calendar year 1983, in that BellSouth failed to make m y  adjustments to reconcile its 

Fee to the actual costs h c m d  for the six-month periods ending June 30 and December 3 1 of 

6 
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1983 as required by the Tariff, and fhiled to retwn any excess amounts collected back to i;ts 

c o m m .  

2 I ,  Upon information and belief, BellSouth failed to comply with the Tariff for the 

calendar year 1984, in that BellSouth failed to make my adjustments to reconcile its Manhole 

Fee to the actual costs incurred for the six-month periods ending June 30 md h e m b e r  31 of 

1984 as required by the Tariff, and filed to retcrrn any excess mounts collected back to its 

C O ~ S l I i T N X S .  

22, Upon infixmation and belief, BellSouth failed to comply w i ~  the Tariff for fie 

odendax year 1985, in that BellSouth failed to make any adjustments to reconcile ib M u o l e  

Fee to the actual costs incurred for the six-month periods ending June 30 a d  December 3 1 of 

1985 as required 

C0,nSutllRrs. 

23. Upon idormation and belief, BellSouth failed to comply via the T~fffor &e 

calendar year 1986, that: BellSouth failed to d e  any adjustments to reconcile its Manhole 

Fee to the actual costs incurred for the six-month periods ending June 30 and December 3 1 of 

1986 as required by the Tariff, and failed to return any excess amomts collected back to its 

the T a ,  and failed to return any e ~ ~ e s s  amounts collected back to its 

cOlllSumerS, 

24. Upon information and belief, BellSouth failed to comply with ~e Tariff for h e  

calendar year 1987, in that BellSouth failed to make any adjustments to reconcile i ts M d o l e  

Fee to tbe actual costs incurred for the six-month periods ending Jme 30 and December 3 1 of 

7 

HARKE & CLASBY LLP 
155 South Miami Avcnuc r Suite 600 Miami, FL 33130 1 Tci. 305-536-8220 Fax 305-536-8229 



03/16/2005 17: 139 3055368229 HARK€ AND CLASBY PAGE 89/18 

CASE NO.: 03-26623 CA 1 I 

1987 as required by the T i f f ,  md fkded to return any excess mounts collected back to i ts 

consumers. 

25, Upon infimation and belief, BellSouth failed to comply with the Tariff for the 

calendar year 1988, in that BellSouth failed to make any adjustments to recoIlcile its Manhole 

Fee to the actual costs incurred for the six-rnonth periods ending June 30 and Pemmber 31 of 

1988 as required by the Tariff, md failed to WWTI any excess amounts collected back to its 

COlL1SUmCTS. 

26. Upon information and belief, BellSouth fdled to comply with the IkrEfor the 

calendar year 1989, in that BellSouth failed to make my adjustments to reconcile i ta  Matihole 

Fee to the actual costs incured for the six-month periods ending June 30 and December 31 of 

1989 as required by the Tariff, and fkiled to retwn any excess amounts collected back to its 

oommm. 

27. Upon jnfoimatian and belief, BellSouth failed to comply with. the Tariff for the 

calendar year 1990, in that BellSouth f ~ l e d  to make any adjustment$ to reconcile it$ M d o l e  

Fee to the actual costs incurred for the six+month periods ending June 30 a d  Decemh 31 of 

1990 as required by the Tariff, and fdkd to return any excess amounts collected b k  t~ its 

, 

consumers. 

28. Upon infomation and belief, BellSouth failed to comply wjth the Tariff for ae 

calendar y w  199 1, in that BellSouth failed to make any stdjustments to reconcile its Manhole 

Fee to the actual costs incurred for the six*month periods ending June 30 and December 31 of 

8 
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199 1 as rqu i rd  by the Tariff, and failed to return any excess amounts collected back to i ts  

consmm. 

29, Upon information and belief, BelISouth fkiled to comply with the Tariff fox the 

caknclar year 1992, in that BdSouth failed to make any adjustments to reconcile iQ Manhole 

Fee to the actual costs incurred for the sixmonth periods ending June 30 and Decemkx 31 of 

1992 as required by the Tdff ,  a d  f'ailed to return any excess mounts collected back to i ts  

calendar year 1993, in that BellSouth failed to make any adjustments to reconcile its Manhole 

Fee to the x%ud costs incurred for the; six-month periods ending June 30 and December 3 1 of 

1993 as required by the TariE, and fdled to return any excess amaunts collwted back to its 

3 1. Upon information and belief, BellSouth failed to comply with the Tad3 for &e 

cdendar year 1994, in that BellSouth failed to make any adjustments to reconcile its Ma&& 

Fee to the acWd costs hcwred for the six-month periods ending June 30 and Dewmber 3 1 of 

I994 as required by ehe T d ,  md failed to return any excess mounts collec&d back 

conmcrs. 

32, 

its 

Upon idomtion and bdiaf, BellSouth failed to comply with the TTsrifffor ~G 

calendar year 1995, in that BellSouth failed to mike my adjmants to reconcile its Manhole 

Fee to the actual costs imwred fot the six-month periods ending June 30 ayld December 3 1 of 

9 
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1995 as required by the Taiff, and fai l~d to return any excess amounts collected back to its 

consmerfl. 

33. Upon information and belief, BellSouth failed to comply with the Tariff for the 

calendar year 1996, in that Bellsouth fgkd to make any adjustmen& to rwncile its M d o l e  

Fee to the actual costs incwred for tk six-month periods ending June 30 and December 3 1 of 

1996 as req~red by the Tariff, 8nd failed to return any excess amounts collected back to its 

34. Upon infomation, and belief, BellSouth fajled to comply with the T d  for the 

cdendsr year 1997, in that BellSouth failed to m & ~  any adjustments to reconcile its Manhole 

Fee to the actual costs incurred for the skaonth perhds ending June 30 and December 3 1 of 

1997 as requited by the TwiE, and failed to return any excess mounts collected back to its 

consumem 

35. Upon iMomatian and belief> BellSouth hiled to comply with the Tariff for the 

calendar year 1998, in that BellSouth failed to make any adjustments to recancik its Maahole 

Fee to the a~tuaI costs incurred for the six-month periods ellding June 30 and December 3 1 of 

1998 m required by the Tariff, and failed to return any excess mounts collected back to its 

36. Upon information and btlicf, BellSouth hiled to camply with the Tariff for the 

dmdlar year 1999, in that BellSouth failed to make a y  adjustments to reconcile iu M d d e  

Fee to the a c W  costs incurred for the six-month periods ending June 30 and December 3 1 of 

HARKE & CLASBY LLP 
155 South Miami Avenue S u k  600 Miami, FL 33130 TCI. 305-536-8220 4 Pax 305-536-8229 
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1999 as required by the Tariff, and &led to r e m  any excess mounts  collected back to its 

c o m e r s .  

37, Upon i d o r n t h  and belief, BelISouth failed to comply with the Tariff for the 

calendar year 2000, h that BellSouth fkded to make any adjustments to reconcile i& Manhole 

Fee to the actual costs incurred €or the sixmonth periods ending June 30 and De~ember 3 1 of 

2000 mi required by the TdR, and fdld to return any excess mounts collected back to its 

consumersx 

38, Upon infomtion and belief, BellSouth failed to comply with the Tariff for the 

calendar yea 2001, in that BellSouth f'ailed to make my ad..ustments to reconcile its Manhole 

E;= to the actual costs incurred for the six-month periodst ending June 30 and December 3 Z of 

2001 as required by the Tariff, and fdled to m t ~ ~  any excess amounts collected back to its 

c O W e r 8 .  

39. Upon W~rmation and belief, BellSouth failed to comply with the Tariff f ir  the 

calendar year 2002, in that BellSouth failed to make atly adjustment3 to reconcile i;ts Ma,&& 

Fee to the actual costs incurred for the shxmntb. periods ending Jme 30 and kernber 31 of 

2002 as required by ttxe Tariff, and f ~ l e d  to return any excess amounts collected back to its 

cOILszu11cm* 

40, Upon infontnation and belief, BellSouth fa;iled to comply with the Tariff for the 

calendar year 2003, in that BellSouth failed to make any adjustments to reconcile its M d o l e  

Fee to the actual costs incurred for the six-month periods ending June 30 and December 3 1 of 

11 
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2003 as required by the TeR,  and fgiled to r e m  any excess anncrunts collected back ta its 

COnSUmerS. 

41, e BeUSouth's hilure to comply with the Tariff has resulted in signifmint 

overcharges to the PlaintifT and the class, 

42. Further, as p1 result of BellSouth's €hilure to conduct semi-annual adjustments to 

the Manhole Fee, and to return my excess mc~unts collected 'back to its customers, the Ma&ole 

Fee is an illegal c h g e  for which disgorgement is proper* 

CLASS 4CTION ALLEGATIONS, 

43. This action is brought on behalf of PlaintifT individually and as a class action on 

behalf of dl persons or entities within Florida who aft= November 7,1997 (fie "Class period"), 

paid for &e Manhole Fee (the "Class"). 

44, The class is composed ofthousands of persons, the joinder of whom in one action 

is k p M c d .  Disposition oftheh claims in a class action will provide mbstantial. benefiiy to 

both the parties and the Court. The nmes and addresses of the membem of the ~ 1 ~ s  

maintained by defendant. As a result, the class is ascertainable and manageable. 

45. Plaintiff Hightshoe is a member ofthe class, m she paid the Manhole Fee c h u g 4  

by BellSouth ddng the class period, As with all of tihe class members, BellSouth fdIed to 

comply with the Tariff, resulting in significant overchmgms to the Plaintiff and ~e class, 

BellSouth retained these charges as profit, in violation of the Tariff, and did not disclox this fact 

to Plaintiff or the class. 

HARKE 8t CLASBY LLP 
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46, No mtagonism exists between the interests of the Plaintiff and the interests of the 

other clms members. Plaht i f s  counsel axe experienced in class action litigation and are we11 

qualifIcd to conduct this litigation. 

47. Plaintiff's claims are typical of the claims ofthe clms members in that the 

putative class members likewke paid the Manhole Fee charged by BellSouth. 

48. There are numerow common questions of taw or fact in this action within the 

meaning of Florida Rule of  Civil Procedure 1 .ZZO{a>(Z), and they predominate over my questions 

a.f5ecting only individual class members within the meanin$ of Rule I .220@)(3). 

Whether BellSouth complied with the Tdf€ by making the proper semi- 
annual adjustments; 

Wether BellSouth's non-compliance with the TadTresuIted in damagcs 
to the Plahtiffand class members; 

Mether the Manhole Fee collected by BellSouth reflects tbe'actual cam 
incwed by BellSouth to compIy with the Manhole a m ;  

Whether BellSouth breached its c04tmct with its customem by f d h g  to 
return to them any diffimnce between the estimated amounts cbged to 
them for oompIiance with the Mdcrlc: Ordhmce, and the achd costs of 
compliance with tbe Manhole Ordinance. 

50. Pursuant to Rule I, ,220@)(3), a class action is superior to the other available 

methods for the f i  and efficient adjudication of the controversy because, mong other things, it 

is desirable to concentrate the litigation ofthe class members' ch.irns in one forum, m it 

conserve party and judicial resources and facilitate the consistency of  adjudications. 

13 
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51, F~nthmoxe, as the damages s u f k e d  by individual class members may be 

relatively small, their inter& h maintaining sparate actions is questionable and the expense and 

burden of individd litigation makes it impracticable for them to seek individual redresg for the 

wrongs done to them. Plaint8 h o w  o f  no difficulty that would be encountered in tfie 

management of this case that would preclude its maintenance as a claw action. 

CO UNTI- BREA-. 

Plaintiff repeats and realleges the allegations contahd in paragraphs 1-5 1 above, 52. 

as if fully set forffi hemin, 

53. The Tariff i s  the contract behveen Plaintiff, the class, and BellSouth regarding a e  

Manhole Fee, and “exclusively co~~ttols the righ& and liabilities of the parties as a matter of 

law.” MCI Telecomrnwicutiom cwp., v. Best Telephom Company, Inc., 898 F. Supp. 868,872 

( S D ,  IFla. 1994). Furthemore, BellSouth is prohibited %om devi4hg in any way h m  its 

published tariffs,’’ See id at 873. 

54. BellSouth applied for tl~e Tariff and wag appxoved to charge the M,a&~le Fee only 

under certain conditions, As provided by the Tariff, BellSouth W ~ S  allowed to estimate the 

approximate cost ofthe Manhole Fee and charge it accordingly7 but only under t ~ ? d  

conditions, BellSouth consistently as~esged an eleven cent ($0.1 1) fee to camply wih &E 

Manhale Ordinance during the class period. 

55. However, the Tariff dso requires BdlS~uth to conduct a s e n a j m m d  adjustment 

to reconcile the azllounts collected by the M d o l e  Fee. Specifically, B e U S o ~  must compare 

the costs required to comply with the Manhole Oxdinance with the amounts collected a d  return 

14 

HARKE & CLASBY LLP 
155 South Miami Avcnut * Suite 600 Miami, M, 33130 Tel. 305-536-8220 rn FAX ~5-536-8229 



03/16/2005 17: 89 3655368229 

c- ..,_ 

HARKE AND CLASBY PAGE 

CASE NO1: 03-26623 CA 11 

any excess mount collected back to its consumers. Wpon idomation and belief, BellSouth 

fkiled to comply with the Tariff, and has continued to overcharge customers for the M d o l e  Fee 

in violation ofthe Tariff. 

56, As a result, Plaintiff and the ckws have been damaged by Be-IlSoutb's breach, and 

are entitled to reimbursement for the amounts overcharged, plus interest, w wdl as 0th~ 

damages to be proven at trial. 

-mFOm, Plaintiff and class membets demand an award against BeflSoutfr f i ~  the 

equal to the amount each elms member was overcharged by BellSouth as a result ofits 

breach of the Tariff, plus interest, and such other relief as this Court deems just and proper. 

COUNT 11- INJU'NCTIVE-RELIEF 

Plaintiff repeats atld redega the dle&ations contained in paragraphs 1-5 1 above, 57. 

as if f U y  set fotth herein. 

58. The Tariff governs BellSouth's ability to charge the Manhole Fee, and BellSouth 

musf comply witki dl provisions of the Tariff in order to charge the M a o l e  Fee. 

59. Upon information and belief, BeIlSouth failed, and continues to fail, to comply 

with the provisions of the Tariff requiring BellSouth to conduct a serni-mnud adjamea to 

reconcile the amounts collected by the Manhole Pee. The Tariff mandates that BellSouth mug 

compare the costs required to cornply with the Manhole Ordinance with the  mom^ collect4 

and return my excesg mounts coIlected back to its customem, 

16/18 
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6 1, Plaintiff and class members request that an injunction be entered requiring 

F#. 

62. Further, BellSouth should be enjoined h m  charging the Manhole Fee unfil it 

order enjoining BellSouth fiom charging the Manhole Fee until a proper semi-annual adjustment 

deem just a d  proper, 

63. Plaintiff and class members demand a hi4 by jury of d issues 30  abl le. 

Dated; February&, 2004. 

Respecmly submitted, 

Florida Bar No+ 863599 
Sarah Clasby Engel, P.A, 
Florida Bar No. 991030 
Howard M. Bushman, &q. 
floJr.rida Bar No. 0364230 

HAKKE 62 CLASBY LLP 
3 55 South Miami Ave, Suite 600 
Miami, Florida 33130 
Telephone: (305) 536-8220 
Telec~pier: (305) 536-8229 
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William F. Hamilton 
Holland & Knight LLP 
Suite 4100 
100 N. Tampa St. 
Tamp4 FL 33602-3644 
TdqhOfie: (813) 227-8500 
Telmpier: (823) 229-0134 

Barban Perez, Esq, 
Aronovitz Trial Lawyers 
150 W. Flagler St,, Suite 2700 
M w u m  Tower 
Miami, FL 33 230 

Pad IFh Paichet, Esq. 
2 15 I Meme Road, Suite 200 
C o d  Gables, FL 33 134 
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EXHIBIT D 



w u  M Y  HXGHTS'MOE, 832 
individual, on behalf of herself 
and all others similarly situated, 

TIMOTX-N MCCBLI,, and hrnTJEL A4, 
GARCIA, individually; and BEST 
TWSTMENT REAL;TY, INC., 
a Ftorkin corparatiun, on behalf of themseives 
and as Representatives of a Class o f  all other 
Similarly Situated, 

Case Ns.: Q3-26239-CAI 1. 

Defendant, 

ORDER C W T m G  DEFEmmT3S MOTION 3'0 DISMISS TBE 
CONSQLXDATED AlbIENDED C Q M P m T  AND ABATING THE ACTION 

"HXS MGTTER came before the Court on November 3,2004, and December 
13,2004, and having heard argumerat of counsel and being otherwise fully advised 
in the premises, it is 

ORDERED and AnJTJDGED that: 

1. Defendant's Motion t o  Dismiss the Cansolidat.ed Amended Complaint 
he and the Same is hereby G W T E D .  'I'fie Court has reviewed the 
subjtrtis~ions of' the  parties and entertained extensive oral armmen-f;, It 



2 .  

appears to the Court that the Florida Public Service CammLission's 
primary jurisdiction is ai1 alternative and better forum to address 
PlaintiEd d s t l ~  that. BellSouth has not complied with Section A.2.4% 
of its txwiff filt;d with the Florida Public Service Camniission. It also 
appears t o  the Court that pursuant, to Ha. Stat. 8 364.285, the Florida 
Public Service Conimission has the authority t o  provide the relief to 
the Plaintiffs and class sought in this Iawsuit. 

Plaintiff's' Cmsolidated Amended Complaint is hereby ABATED 
pending subniissian of Plaintiffs' claims to  the Florida Public Service 
commission. 

UEC 1 6 2004 Henry. H, Hamage 

Copies furnished to: 

Barbara Perez 
Aronovitz Trial Lawyers 
160 W. Flagle~ St., Suite 2700 
Museum T,,,, 
Miami, FL 33930 

Paul F. Penichet 
Paul Penichet, PEA, 
39 West FlagTer Street, Suite 214 
Miami, FL 33150 

Lance A. Marke. 
S a r d  Clasby Engel 
Harke & Clasby LLP 
155 South Miami Ave., Suite 600 
Miami, FL 33x30 

Cirwit Court Judge 


