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INTRODUCTION AND SUMMARY OF ARGUMENT


Florida Digital Network, Inc., d/b/a FDN Communications (“FDN”) maintains that the changes in law brought about by the TRO and TRRO should be reflected in interconnection agreements or amendments consistent with the proposals of the Competitive Carrier Group, ATT and MCI.  For instance, the Commission should not permit Verizon, or any carrier, to be the sole arbiter of matters involving the interpretation or implementation the FCC’s or this Commission’s rules and orders.  Significant and genuine changes in law should be negotiated by the parties and incorporated into an interconnection agreement or amendment, filed with and approved by the Commission.  Verizon’s proposal to change the change of law language in its interconnection agreements is without basis.  Further, where neither spare copper nor UDLC are available, Verizon’s proposal to provision service by constructing new loops and charging CLECs for construction costs is at odds with the TRO and sound regulatory policy.     
FDN STATEMENT OF ISSUES AND POSITIONS 


For nearly all of the issues in this proceeding, FDN adopts the position of other CLEC carriers.  Where FDN identifies below that it is adopting the position of another CLEC carrier, FDN also adopts by reference the post-hearing briefing/analysis of that carrier.    
1. Should the Amendment include rates, terms, and conditions that do not arise from federal unbundling regulations pursuant to 47 U.S.C. sections 251 and 252, including issues asserted to arise under state law or the Bell Atlantic/GTE Merger Conditions?

This issue has been withdrawn by stipulation of the parties.
2. What rates, terms, and conditions regarding implementing changes in unbundling obligations or changes of law should be included in the Amendment to the parties’ interconnection agreements?

FDN:  *Agree with Competitive Carrier Group.*  
3. What obligations under federal law, if any, with respect to unbundled access to local circuit switching, including mass market and enterprise switching (including Four-Line Carve-Out switching), and tandem switching, should be included in the Amendment to the parties’ interconnection agreements?

FDN:   *Agree with Competitive Carrier Group.*
4. What obligations under federal law, if any, with respect to unbundled access to DS1 loops, unbundled DS3 loops, and unbundled dark fiber loops should be included in the Amendment to the parties’ interconnection agreements?
FDN:   *Agree with Competitive Carrier Group.*  
5. What obligations under federal law, if any, with respect to unbundled access to dedicated transport, including dark fiber transport, should be included in the Amendment to the parties’ interconnection agreements?

FDN:    *Agree with Competitive Carrier Group.*
6. Under what conditions, if any, is Verizon permitted to re-price existing arrangements which are no longer subject to unbundling under federal law?

FDN: 
*Agree with Competitive Carrier Group.*
7. Should Verizon be permitted to provide notice of discontinuance in advance of the effective date of removal of unbundling requirements?

FDN:   *Agree with Competitive Carrier Group.*
8. Should Verizon be permitted to assess non-recurring charges for the disconnection of a UNE arrangement or the reconnection of service under an alternative arrangement?  If so, what charges apply? 

FDN:   *Agree with Competitive Carrier Group.*
9. What terms should be included in the Amendments’ Definitions Section and how should those terms be defined?

FDN:   *Agree with Competitive Carrier Group.*    
10. Should Verizon be required to follow the change of law and/or dispute resolution provisions in existing interconnection agreements if it seeks to discontinue the provisioning of UNEs?

FDN:    *Agree with Competitive Carrier Group.*  
11. How should any rate increases and new charges established by the FCC in its final unbundling rules or elsewhere be implemented?

FDN:
*Agree with Competitive Carrier Group.* 
12. Should the interconnection agreements be amended to address changes arising from the TRO with respect to commingling of UNEs with wholesale services, EELs, and other combinations?  If so, how? 

FDN:   *Agree with Competitive Carrier Group.* 
13. Should the interconnection agreements be amended to address changes arising from the TRO with respect to conversion of wholesale services to UNEs/UNE combinations?  If so, how? 

FDN:     *Agree with Competitive Carrier Group.* 
14. Should the ICAs be amended to address changes, if any, arising from the TRO with respect to:

a) Line splitting;

b) Newly built FTTP loops;

c) Overbuilt FTTP loops;

d) Access to hybrid loops for the provision of broadband services;

e) Access to hybrid loops for the provision of narrowband services;

f) Retirement of copper loops;

g) Line conditioning;

h) Packet switching;

i) Network Interface Devices (NIDs);

j) Line sharing?

If so how?
FDN:    *Agree with Competitive Carrier Group.*  

15. What should be the effective date of the Amendment to the parties’ agreements?

FDN:  *Agree with ATT.* 
16. How should CLEC requests to provide narrowband services through unbundled access to a loop where the end user is served via Integrated Digital Loop Carrier (IDLC) be implemented? 

FDN:  *By spare copper or UDLC where available.  If neither is available, the Commission should direct Verizon to provide a solution involving the rearrangement of existing equipment.  Verizon’s proposal to construct new facilities and bill the entire cost to the CLEC is neither practical nor authorized by the FCC.*     
Nowhere does the FCC suggest in the TRO that an incumbent should construct new loop facilities and charge the CLEC the full cost for said construction where IDLC is present and no spare copper or UDLC available.  Given the detailed discussion of the incumbents’ responsibilities for narrowband unbundling through IDLC in paragraphs 296 -297 and accompanying footnotes of the TRO, the Commission should conclude that had the FCC intended to authorize construction of new loop facilities as a means for unbundling, the FCC could have easily said so.  But it did not.  Instead, as ATT witness Nurse aptly stated, special construction of this type is exempted from the incumbents’ “routine network modifications” obligations and generally antithetical to unbundling.
  
When a CLEC orders an unbundled loop to serve a retail customer currently being served by Verizon over IDLC, the TRO requires Verizon to provide this service “either through a spare copper facility or through the availability of Universal DLC systems” or, if neither is available, Verizon must provide the requesting CLEC a “technically feasible method of unbundled access.”   Specifically, the FCC stated,

We recognize that providing unbundled access to hybrid loops served by a particular type of DLC system, e.g., Integrated DLC systems, may require incumbent LECs to implement policies, practices and procedures different from those used to provide access to loops served by Universal DLC systems.  . . . .  [W]e require incumbent LECs to provide requesting carriers access to a transmission path over hybrid loops served by Integrated DLC systems.  We recognize that in most cases this will be either through a spare copper facility or through the availability of Universal DLC systems.  Nonetheless even if neither of those options is available, incumbent LECs must present requesting carriers a technically feasible method of unbundled access.

In footnote 855, the FCC went on to identify different methods that incumbents have used and can use to provision loops served through IDLC, specifically citing to Verizon’s having “typically use[d] central office terminations and cross-connects” to provide unbundled access to IDLC-fed loops.  The quoted language is noteworthy for several reasons.  First, the FCC does not find that additional loop construction (with costs passed on to the CLEC) is a viable method for providing unbundled access for IDLC-fed loops.  Second, the FCC recognizes that ILECs would be required to implement different policies and procedures for providing access to IDLC-fed loops.  Third, the FCC was under the distinct impression that Verizon had already implemented a method of providing unbundled access for IDLC-fed loops without the need for new loop construction.
  
By contrast, Verizon’s proposed terms for IDLC hybrid loops fails to provide that Verizon must offer unbundled access to hybrid loops served by IDLC systems by using, among other things the method Verizon indicated to the FCC that Verizon has used or a “hairpin” option as BellSouth does (i.e., configuring a semi-permanent path and disabling certain switching functions).
  Instead, Verizon’s proposal to construct new facilities is not even discussed in the TRO, and Verizon’s panel witnesses complain that Verizon does not have the systems in place necessary to attempt another method, such as hairpinning,
 despite the FCC’s directive that ILECs would have to implement different policies, practices and procedures to provide unbundled access to IDLC-fed loops.  

Verizon knows that if it is permitted to charge CLECs for special construction of new loops above and beyond the standard recurring and nonrecurring loop charges that Verizon may already apply, Verizon could effectively escape its unbundling obligations for IDLC-fed loops, since special construction charges will likely price the CLEC out of the market.  Special construction is not unbundling, and, as ATT witness Nurse advocated, the Commission should direct Verizon to provide a solution involving the rearrangement of existing equipment as Verizon told the FCC it would and as BellSouth does on a routine basis.
      
17. Should Verizon be subject to standard provisioning intervals or performance measurements and potential remedy payments, if any, in the underlying Agreement or elsewhere, in connection with its provision of 

a) unbundled loops in response to CLEC requests for access to IDLC-served hybrid loops; 

b) Commingled arrangements;

c) Conversion of access circuits to UNEs;

d) Loops or Transport (including Dark Fiber Transport and Loops) for which Routine Network Modifications are required;

e) Batch hot cut, large job hot cut, and individual hot cut processes. 
FDN:   *Agree with Competitive Carrier Group.*   

18. How should sub-loop access be provided under the TRO?

FDN:    *Agree with Competitive Carrier Group.*  

19. Where Verizon collocates local circuit switching equipment (as defined by the FCC’s rules) in a CLEC facility/premises, should the transmission path between that equipment and the Verizon serving wire center be treated as unbundled transport?  If so, what revisions to the Amendment are needed? 

FDN:     *Agree with ATT. *
20. Are interconnection trunks between a Verizon wire center and a CLEC wire center, interconnection facilities under section 251(c)(2) that must be provided at TELRIC? 

FDN:     *Agree with ATT. * 

21. What obligations under federal law, if any, with respect to EELs should be included in the Amendment to the parties’ interconnection agreements?

a) What information should a CLEC be required to provide to Verizon as certification to satisfy the service eligibility criteria (47 C.F.R. Sec. 51.318) of the TRO in order to (1) convert existing circuits/services to EELs or (2) order new EELs?

FDN:      *Agree with ATT.  *
b) Conversion of existing circuits/services to EELs:

(1) Should Verizon be prohibited from physically disconnecting, separating or physically altering the existing facilities when a CLEC requests a conversion of existing circuits/services to an EEL unless the CLEC requests such facilities alteration?

FDN:      *Agree with ATT.*  

(2) In the absence of a CLEC request for conversion of existing access circuits/services to UNE loops and transport combinations, what types of charges, if any, can Verizon impose?
FDN:      *Agree with ATT.  *
(3) Should EELs ordered by a CLEC prior to October 2, 2003, be required to meet the TRO’s service eligibility criteria?

This issue has been withdrawn by stipulation of the parties.

(4) For conversion requests submitted by a CLEC prior to the effective date of the amendment, should CLECs be entitled to EELs/UNE pricing effective as of the date the CLEC submitted the request (but not earlier than October 2, 2003)?

This issue has been withdrawn by stipulation of the parties.

c) What are Verizon’s rights to obtain audits of CLEC compliance with the service eligibility criteria in 47 C.F.R. 51.318?

FDN:    * Agree with Competitive Carrier Group.* 
22. How should the Amendment reflect an obligation that Verizon perform routine network modifications necessary to permit access to loops, dedicated transport, or dark fiber transport facilities where Verizon is required to provide unbundled access to those facilities under 47 U.S.C. § 251(c)(3) and 47 C.F.R. Part 51?

FDN:   * Agree with Competitive Carrier Group.* 

23. Should the parties retain their pre-Amendment rights arising under the Agreement, tariffs, and SGATs?

FDN:      * Agree with Competitive Carrier Group.* 

24. Should the Amendment set forth a process to address the potential effect on the CLECs’ customers’ services when a UNE is discontinued?

FDN:      * Agree with Competitive Carrier Group.* 

25. How should the Amendment implement the FCC’s service eligibility criteria for combinations and commingled facilities and services that may be required under 47 U.S.C. § 251(c)(3) and 47 C.F.R. Part 51?

FDN:     * Agree with Competitive Carrier Group.* 

26. Should the Commission adopt the new rates specified in Verizon’s Pricing Attachment on an interim basis?
This issue has been withdrawn by stipulation of the parties. 
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CERTIFICATE OF SERVICE


I HEREBY CERTIFY that a true copy of the foregoing has been furnished to the following by U.S. mail this 13th day of June, 2005. 

ALEC, Inc. 
Mr. Mark Hayes
250 West Main Street, Suite 1920
Lexington, KY 45717-34
Phone: (859) 254-9667
Fax: (859) 258-2880
Email: mhayes@alec.net
AT&T (GA) 
Sonia Daniels
1230 Peachtree Street, #400
Atlanta, GA 30309
Phone: 404-810-8488
Fax: 281-664-9791
Email: soniadaniels@att.com
AT&T Communications of the Southern States, LLC 
Tracy Hatch/Brian Musselwhite
101 North Monroe Street, Suite 700
Tallahassee, FL 32301-1549
Phone: (850) 425-6364
Fax: 425-6361
Email: thatch@att.com/bmusselwhite@att.com
American Dial Tone 
Mr. Larry Wright
2323 Curlew Road, Suite 7C
Dunedin, FL 34683-9332
Phone: (727) 723-8411 ext
Fax: (727) 669-9451
Email: lwright@americandialtone.com
CHOICE ONE Telecom 
1510 N.E. 162nd Street
North Miami Beach, FL 33162-4716
Phone: (305) 944-8383
Fax: (305) 947-8050

Email: jeancherubin@choiceonetelecom.com
Competitive Carrier Coalition (Swidler) 
c/o Swidler Berlin Law Firm
Michael C. Sloan
3000 K Street, NW, Suite 300
Washington, DC 20007
Phone: (202) 295-8458
Fax: (202) 424-7645

Competitive Carrier Group (Kelley) 
Brett Freedson/Genevieve Morelli
c/o Kelley Drye Law Firm
1200 Nineteenth Street, N.W., Suite 50
Washington, DC 20036
Phone: (202) 955-9600
Fax: (202) 955-9792

Competitive Carrier Group (Messer) 
c/o Messer Law Firm
Norman H. Horton, Jr.
P.O. Box 1876
Tallahassee, FL 32302-1876
Phone: (850) 222-0720
Fax: 224-4659
Email: nhorton@lawfla.com
Covad Communications Company 
Mr. Charles E. Watkins
1230 Peachtree Street, NE, Suite 1900
Atlanta, GA 30309-3578
Phone: (404) 942-3492
Fax: (404) 942-3495
Email: gwatkins@covad.com
DayStar Communications 
Mr. Dennis Osborn
18215 Paulson Drive
Port Charlotte, FL 33954-1019
Phone: (941) 206-7816
Fax: (941) 629-4452
Email: d.osborn@daystar.net
Eagle Telecommunications, Inc. 
Mr. R. Michael Ray
1800 Second Street, Suite 708
Sarasota, FL 34236-5961
Phone: (941) 256-9207
Fax: (727) 302-8978
Email: mike@eagletelecom.us
FDN Communications (1) 
Matthew Feil, General Counsel
2301 Lucien Way, Suite 200
Maitland, FL 32751
Phone: (407) 835-0460
Fax: (407) 835-0309
Email: mfeil@mail.fdn.com
Florida Cable Telecommunications Assoc., Inc. 
Michael A. Gross
246 E. 6th Avenue, Suite 100
Tallahassee, FL 32303
Phone: 850-681-1990
Fax: 681-9676
Email: mgross@fcta.com
IDT America Corporation 
520 Broad Street, 4th Floor
Newark, NJ 07102
Phone: (973) 438-4854
Fax: (973) 438-1455

KMC Data LLC/KMC Telecom III LLC/KMC Telecom V, Inc. 
Mike Duke/Marva B. Johnson
1755 North Brown Road
Lawrenceville, GA 30043-8119
Phone: (678) 985-6266
Fax: (678) 985-6213
Email: michael.duke@kmctelecom.com/marva.johnson@kmctelecom
Kelley Law Firm 
Genevieve Morelli/Brett H. Freedson
1200 19th St. NW, Suite 500
Washington, DC 20036
Phone: 202-955-9600
Fax: 202-955-9792
Email: gmorelli@kelleydrye.com
Kellogg Huber Law Firm 
Aaron Panner/Scott Angstreich
1615 M Street, N.W., Suite 400
Washington, DC 20036
Phone: 202-326-7900
Fax: 202-326-7999
LecStar Telecom, Inc. 
Mr. Michael E. Britt
2 Ravinia Drive, Suite 1300
Atlanta, GA 30346-2123
Phone: (404) 659-9500 ext
Fax: (404) 659-4900
Email: Michael.britt@lecstar.com
Level 3 Communications, LLC 
Mr. Greg Rogers
1025 Eldorado Blvd.
Broomfield, CO 80021-8869
Phone: (720) 888-2512
Fax: (720) 888-5134
Email: greg.rogers@level3.com
Local Line America, Inc. 
Ms. Amy J. Topper
520 South Main Street, Suite 2446
Akron, OH 44310-1087
Phone: (330) 253-0710
Fax: (330) 535-3581
Email: Amy@ezphoneusa.com
MCI WorldCom Communications, Inc. (GA) 
Dulaney O'Roark, III, Esq.
6 Concourse Parkway, Suite 600
Atlanta, GA 30328
Phone: 770-284-5498
Fax: 770-284-5499

MCI WorldCom/MCImetro Access/MFS/Intermedia 
Ms. Donna C. McNulty
1203 Governors Square Blvd., Suite 201
Tallahassee, FL 32301-2960
Phone: (850) 219-1008
Fax: 219-1018
Email: donna.mcnulty@mci.com
Messer Law Firm 
Floyd R. Self/Norman H. Horton, Jr.
P. O. Box 1876
Tallahassee, FL 32302-1876
Phone: (850) 222-0720
Fax: 224-4359
Email: fself@lawfla.com
Myatel Corporation 
Mr. J. P. Dejoubner
P. O. Box 100106
Ft. Lauderdale, FL 33310-0106
Phone: (954) 797-3000
Fax: (954) 797-1881
Email: info@myatel.com
NewSouth Communications Corp. 
Ms. Keiki Hendrix
Two North Main Street
Greenville, SC 29601-2719
Phone: (864) 672-5877
Fax: (864) 672-5105
Email: Khendrix@newsouth.com
Pennington Law Firm 
Peter Dunbar/Linda Noel
P.O. Box 10095
Tallahassee, FL 32302-2095
Phone: 850-222-3533
Fax: 222-2126

Rutledge Law Firm 
Ken Hoffman/Martin McDonnell
P.O. Box 551
Tallahassee, FL 32302
Phone: 850-681-6788
Fax: 681-6515

Saluda Networks Incorporated 
782 N.W. 42nd Avenue, Suite 210
Miami, FL 33126-5546
Phone: (305) 569-0200
Fax: (305) 569-6438
Email: myerak@saludame.com
Sprint Communications Company Limited Partnership 
Susan Masterton
P.O. Box 2214
Tallahassee, FL 32316-2214
Phone: (850) 599-1560
Fax: 878-0777
Email: susan.masterton@mail.sprint.com
Stumpf, Craddock Law Firm 
W. Scott McCollough/David Bolduc
1250 Capital of Texas Highway South
Building One, Suite 420
Austin, TX 78746
Phone: (512) 485-7920
Fax: (512) 485-7921

Supra Telecommunications and Information Systems, Inc. 
Ms. Ann H. Shelfer
Koger Center - Ellis Building
1311 Executive Center Drive, Suite 220
Tallahassee, FL 32301-5067
Phone: (850) 402-0510
Fax: 402-0522
Email: ashelfer@stis.com
Swidler Law Firm 
Russell M. Blau
3000 K Street, N.W.
Suite 300
Washington, DC 20007-5116
Phone: 202-424-7500
Fax: 202-424-7643
Email: rmblau@swidlaw.com
TCG 
Mr. Brian Musselwhite
101 North Monroe Street, #700
Tallahassee, FL 32301-1546
Phone: (850) 425-6313
Fax: (832) 213-0204
Email: bmusselwhite@att.com
Tallahassee Telephone Exchange, Inc. 
P. O. Box 11042
Tallahassee, FL 32302-3042
Phone: (850) 878-9688
Fax: 671-1389
Email: eric@tte.net
Time Warner Telecom of Florida, L.P. 
Ms. Carolyn Marek
% Time Warner Telecom
233 Bramerton Court
Franklin, TN 37069-4002
Phone: (615) 376-6404
Fax: (615) 376-6405
Email: carolyn.marek@twtelecom.com
US LEC of Florida Inc. 
Mr. Edward H. Griffin
6801 Morrison Blvd.
Charlotte, NC 28211-3599
Phone: (704) 319-1476
Fax: (704) 602-1476
Email: egriffin@uslec.com
Verizon Florida Inc. 
Mr. David Christian
106 East College Avenue
Tallahassee, FL 32301-7748
Phone: (850) 224-3963
Fax: 222-2912
Email: david.christian@verizon.com
Verizon Florida Inc. (Tampa) 
Mr. Richard Chapkis
P.O. Box 110
Tampa, FL 33601-0110
Phone: (813) 483-1256
Fax: (813) 204-8870
Email: richard.chapkis@verizon.com
Verizon Wireless (Wiggins) 
c/o Wiggins Law Firm
Patrick Wiggins
P.O. Drawer 1657
Tallahassee, FL 32302
Phone: 850-222-1358
Fax: 222-0103

XO Florida, Inc./Allegiance Telecom of Florida, Inc. 
Ms. Dana Shaffer
105 Molloy Street, Suite 300
Nashville, TN 37201-2315
Phone: (615) 777-7700
Fax: (615) 850-0343
Email: dshaffer@xo.com
Xspedius Management Co. of Jacksonville, LLC 
Mr. Jim Falvey
14405 Laurel Place, Suite 200
Laurel, MD 20707
Phone: 301-361-4298
Fax: 301-361-7654
Z-Tel Communications, Inc. 
Thomas Koutsky
1200 19th Street, N.W. Suite 500
Washington, DC 20036
Phone: 202-955-9653
Email: tkoutsky@z-tel.com
Florida Public Service Commission

Mr. Lee Fordham

2540 Shumard Oak Blvd

Tallahassee, FL 32399-0850
This 13th of June, 2005.

_________/s/__________

Matthew Feil

FDN Communications
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Maitland, FL  32751
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� 	See Exhibit No. 2, ATT witness Nurse deposition (cross-examination by FDN).





� 	TRO, ¶ 297 (footnotes omitted). 


� 	See TR 109.





� 	Tr. 109.  Further, in his deposition testimony, ATT witness Nurse noted a number of other options Verizon could explore as alternatives more feasible than the costly and disruptive option of new loop construction.  Most were designed to free up spare facilities.  See Exhibit No. 2 (cross examination by FDN).  For instance, pairs labeled as “defective” could be inspected and cleared as spare facilities, facilities assigned to other customers could be swapped out, and Verizon could add a UDLC shelf.


    


� 	See TR. 303





� 	Tr. 110.
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