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ORIGINAL

Matilda Sanders

From: Matthew Feil [mfeil@mail.fdn.com]
Sent: Friday, July 22, 2005 2:31 PM

To: Filings@psc.state.fl.us

Subject: RE: Docket No. 041269-TP

Attachments: FDN Response to Bell Motion for Summary.doc

To: Division of the Commission Clerk and Administrative Services

Please find attached for filing in the captioned docket FDN Communication’s Response to BellSouth
Telecommunication’s Motion for Summary Final Order.

In accordance with the Commission’s e-filing procedures, the following information is provided:
(a) The person responsible for this filing is:

Name: Matthew J. Feil, General Counsel
Address: FDN Communications
2301 Lucien Way, Ste. 200
Maitiand, FL 32751
Phone No: 407-835-0460
Email: mfeil@mail.fdn.com

(b) Docket No. and Title: 041269-TP, Petition to establish generic docket to consider amendments to
interconnection agreements resulting from changes in law, by BellSouth Telecommunications, Inc.

{c) The party on whose behalf the document is filed: Florida Digital Network, Inc. d/b/a FDN
Communications

(d) Number of pages of the document: 5 pages.

(e) Description of each document attached: FDN Communications’ Response to BellSouth
Telecommunications, Inc.'s Motion for Summary Final Order, or, in the Alternative, Motion for Declaratory Ruling.
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ORIGINAL

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition to Establish Generic Docket

To Consider Amendments to Interconnection
Agreements Resulting from Changes in Law by
BeliSouth Telecommunications, Inc.

Docket No. 041269-TP

Filed: July 22,2005
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FDN COMMUNCATIONS’ RESPONSE TO BELLSOUTH
TELECOMMUNICATIONS, INC.’S MOTION FOR SUMMARY FINAL ORDER
OR,IN THE ALTERNATIVE, MOTION FOR DECLARATORY RULING

Pursuant to Rule 28-106.204, Florida Administrative Code, Florida Digital
Network, Inc., d/b/a FDN Communications (“FDN”’) hereby responds to Motion for
Summary Final Order or, in the Alternative, Motion for Declaratory Ruling (“Motion”)
filed by BellSouth Telecommunications, Inc. (“BellSouth”) on Julyl5, 2005, as follows:

1. FDN generally supports the response of the Competitive Carriers of the South,
Inc. (“CompSouth”) filed in opposition to BellSouth’s Motion. BellSouth’s motion
asserts that BellSouth seeks to narrow the Commission’s work. However, the Motion
actually requires this Commission to do its work twice or, minimally, not as efficiently as
desired.

2. FDN recognizes that the issue list in this docket may evolve as discovery and
negotiations proceed and that the Commission may be able to resolve some narrow legal
issues up front. But, most issues which BellSouth has characterized in its Motion as legal
questions are really disputes over implementation language in interconnection
agreements. As such, the issues are inappropriate for summary resolution, and a ruling
now will yield little net progress in this docket. For instance, Issue 23 involves hybrid
loops as to which BellSouth asks the Commission to “make cleat that BellSouth is not
obligated to unbundle the next generation elements of its hybrid loops.” (BellSouth
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Motion, p. 43) Even if the Commission determined that 47 CFR § 51.319(a)(2) governed
the unbundling for hybrid loops, this finding would make little net progress on the
question of what interconnection agreement language is required to implement the FCC
rule.

3. The Motion’s discussion of EELS audits (Issue 28) is also illustrative. There,
BellSouth requests that this Commission hold that it has “the right to conduct an annual
audit of each CLEC it chooses to determiné whether the CLEC has complied with the
EELs eligibility requirements.” (Motion, p. 62). While the parties may desire to
negotiate language to implement BellSouth’s audit rights, there can be no legitimate
dispute that BELLSOUTH has a right to conduct an audit to ensure that CLECs satisfy
the EELSs eligibility criteria. However, BellSouth requests that, as a matter of law, the
Commission declare that BellSouth has “an absolute legal right” to conduct an annual
audit of each CLEC it chooses exceeds the TRRO. This Commission cannot, as
BellSouth asks, declare as a matter of law that BellSouth’s right is “absolute.” Paragraph
626 of the TRRO states, “Incumbent LECs should have a limited right to audit
compliance with the qualifying service eligibility criteria,” and it is how those rights are
to be exercised that is the real issue the Commission must address. The appropriate

exercise of BellSouth’s audit rights is not proper for summary adjudication.

WHEREFORE, FDN urges the Commission to deny BellSouth’s Motion or,
alternatively, restrict any partial summary judgment or declaratory rulings to the finite,
exclusively legal questions that would yield meaningful net progress in the ultimate

disposition of this docket.



RESPECTFULLY SUBMITTED, this 22nd day of July, 2005.

/s/ Matthew Feil

Matthew Feil

FDN Communications

2301 Lucien Way, Suite 200
Maitland, FL. 32751

(407) 835-0460

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true copy of the foregoing has been furnished to the

following by U.S. mail this 20% day of June, 2005.

AT&T Communications of the Southern
States, LLC

Tracy Hatch, Esq.

101 North Monroe Street, Suite 700
Tallahassee, FL 32301

Phone: (850) 425-6360

Fax: (832) 213-0204

Email; thatch@att.com

BellSouth Telecommunications, Inc.
N.White/D.Lackey/E.Edenfield/M.Mays
c/o Ms. Nancy H. Sims

150 South Monroe Street, Suite 400
Tallahassee, FL. 32301-1556

Phone: 850-222-1201

Fax: 222-8640

Email:
nancy.sims(@bellsouth.com/nancy.white@b
ellsouth.com

FCCA/CompSouth (Moyle)

c/o Moyle Law Firm

Vicki Gordon Kaufman

118 North Gadsden Street
Tallahassee, FL 32301

Phone: 850-681-3828

Fax: 681-8788

Email: vkaufman@moylelaw.com

ITC DeltaCom

Ms. Nanette Edwards

7037 Old Madison Pike, Suite 400
Huntsville, AL 35806

Phone: (256) 382-3856

Fax: (256) 382-3936

Email: nedwards@itcdeltacom.com




MCI

Dulaney ORoark III, Esq.
6 Concourse Parkway

Suite 600

Atlanta, GA 30328

Phone: 770-284-5498
Email: de.oroark(@meci.com

MCImetro Access Transmission Services
LLC

Ms. Donna C. McNulty

1203 Governors Square Blvd., Suite 201
Tallahassee, FI. 32301-2960

Phone: (850) 219-1008

Fax: 219-1018

Email;: donna.mcnulty@mci.com

Messer Law Firm

Floyd R. Self

P. 0. Box 1876
Tallahassee, FL. 32302-1876
Phone: 850-222-0720

Fax: 224-4359

Email: fself@lawfla.com

NuVox/NewSouth/Xspedius/KMC Telecom
(Kelley)

J.Heitmann/B.Mutschelknaus/S Kassman
c/o Kelley Law Firm

1200 19th St., NW, Suite 500

Washington, DC 20036

Phone: 202-877-1254

Fax: 202-955-9792

Email:
JHeitman@KelleyDrve.com/SKassman@Ke

lleyDrye.com

NuVox/NewSouth/Xspedius/KMC Telecom
(Messer)

Norman H. Horton, Jr.

c/o Messer Law Firm

P.O. Box 1876

Tallahassee, FL 32302-1876

Phone: 850-222-0720

Fax: 224-4359

Email: nhorton{@lawfla.com

Rutledge Law Firm

Kenneth Hoffman/Martin McDonnell
P.O. Box 551

Tallahassee, FL 32302

Phone: 850-681-6788

Fax: 850-681-6515

Email: marty@reuphlaw.com

SECCA/US LEC Corp.

‘Wanda Montano/Terry Romine
6801 Morrison Blvd.
Charlotte, NC 28211

Phone: 770-319-1119

Fax: 770-602-1119

Email: wmontano(@uslec.com

Supra Telecommunications & Information

Systems, Inc.(05)

Steven Chaiken/Brian Chaiken
2901 SW 149th Avenue

Suite 300

Miramar, FL 33027

Phone: 786-455-4239

Fax: 786-455-4600

Email; Brian.Chaiken@STIS.com

XO Communications, Inc.
Dana Shaffer

105 Molloy Street, Suite 300
Nashville, TN 37201

Phone: 615-777-7700

Fax: 615-850-0343

Email: dana.shaffer@xo.com

Florida Public Service Commission
Mr. Adam Teitzman

2540 Shumard Oak Blvd
Tallahassee, FL 32399-0850
Email: ateitzman@psc.state.fl.us



This 22nd of July, 2005.

s/ Matthew Feil

Matthew Feil

FDN Communications

2301 Lucien Way, Suite 200
Maitland, FL 32751

(407) 835-0460
mfeil{@mail.fdn.com




