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COVAD’S MOTION FOR STAY PENDING FCC ACTION 

DIECA Communications, h c .  d/b/a Covad Communications Company (“Covad” 

or “Complainant”), pursuant to rule 28-1 04.204, Florida Administrative Code, moves the 

Commission for entry of an order stayng the above-captioned matter initiated today by a 

Complaint filed concurrently with this motion. Covad’s Complaint is the culmination of 

a long effort by Covad to address anticompetitive conduct by BellSouth 

Telecommunications, Inc. (“BellSouth”) that materially breached Covad’s 

Interconnection Agreement with BellSouth and significantly delayed Covad’s market 

entry into Florida. As set forth below and in Covad’s Complaint, that effort began in the 

U S .  District Court for the Northem District of Georgia in December, 2000 and, 

following a tortured procedural history, has led Covad to file complaints for breach of its 

Interconnection Agreements and violation of the Telecommunications Act of 1996 (the 

“Telecom Act”) today at the FCC and before the Florida and Georgia Public Service 

Commissions. 



Covad filed complaints here and in Georgia to ensure that Covad’s claims are 

preserved in the event of further forum shopping by BellSouth. Covad hopes, however, 

that its claims can be resolved at the FCC. For the reasons set forth below, therefore, 

Covad respectfully requests that the Commission stay further proceedings in this matter 

pending resolution of Covad’s complaint at the FCC. Neither BellSouth, the 

Commission, nor the public interest would be prejudiced by issuance of the stay, and both 

justice and administrative expediency support grant of the stay. 

FACTS 

In December 2000, Covad filed a complaint against BellSouth in the United 

States District Court for the Northern District of Georgia, Atlanta Division. The 

complaint alleged that BellSouth violated state and federal antitrust laws, breached its 

Interconnection Agreement with Covad, violated the Telecom Act, and tortiously 

interfered with Covad’s business relationships with its current and potential customers. 

In response to a BellSouth motion to dismiss, the District Court dismissed, on 

jurisdictional grounds, Covad’s claims that BellSouth breached the Interconnection 

Agreement and violated 47 U.S.C. 5 222 of the Telecom Act. The District Court found 

that 47 U.S.C. 4 252(e) strips the district courts of the United States of original 

jurisdiction over any claims that “directly implicate the regulatory scheme of the Telecom 

Act,” other than the power to review a determination on those issues by a state 

commission. See Covad Communicntions Co., et al. v. BellSouth Corp., et al., 299 F.3d 

1272, 1279 (11th Cir. 2002), vacated oy1 other grounds, 124 S. Ct. 1272 (2004). Instead, 

the District Court held that all such claims must be brought before state commissions in 

the first instance. 
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Following a long series of appeals, remands and reconsiderations of the Covad 

litigation and other cases raising similar issues, the Eleventh Circuit affirmed the 

dismissal of Covad’s breach of contract and Telecom Act claims on the basis of its 

decision in BellSuuth Telecomm., Inc. v. MCIMetro Access Transmission Sews. Inc., 3 17 

F.3d 1270, 1277 (11th Cir. 2003). Covud Communications Co., et al. v. BellSouth Corp., 

et al., 374 F.3d 1044, 1052-53 (11th Cir. 2004), cert. denied, - US. -? 125 S.Ct. 1591 

(2005). 

On February 18,2005, the parties to this case entered into an agreement to toll the 

statute of limitations for the claims alleging breach of the Interconnection Agreement and 

violation of the Telecom Act (the “tolled claims”). The parties extended that agreement 

- on several occasions while they attempted, unsuccessfully, to resolve their disputes. 

Covad and BellSouth have stipulated to the voluntary dismissal of what remained of the 

antitrust and tort claims pending before the District Court. Covad has decided instead to 

pursue its breach of Interconnection Agreement and Telecom Act claims. To ensure that 

it has preserved its rights in the correct forum, Covad is filing its complaint on the tolled 

claims with the Commission and simultaneously with the FCC and the Georgia Public 

Service Commission. Covad has requested a similar stay in the Georgia proceeding. 

ARGUMENT 

Covad seeks to stay this proceeding pending resolution of its concurrently filed 

complaint before the FCC. The Commission has the discretion to grant the Motion For 

Stay in the interests of efficiency and conservation of judicial resources, and such 

interests are served where, as here, a similar complaint is concurrently pending before the 

FCC. See, e.g., In re: Compluint by BellSouth TelecomniiiiiicatioIzs, Inc. Against Thrifty 

Call, h c .  Regarding Practices in the Reporting of Percent Interstate Usage for 
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Compensation for Jurisdictional Access Services, Docket No. 000475-TP7 Order No. 

PSC-01-2309-PCO-TP (issued November 2 1, 2001) (finding it “appropriate and in the 

interest of judicial economy to stay th[e] proceeding until the FCC issues a ruling on [the 

question]”); Connolly v. State of Florida, 885 So.2d 1036 (Fla. 5th DCA 2004) (finding 

that conserving limited judicial resources is a proper basis for discretionary decision to 

limit further filings in case). In the present matter, grant of the stay would allow the 

Commission to conserve its limited judicial and administrative resources, as the FCC 

may resolve the issues relevant to the Complaint without need of further action by this 

Commission. Grant of the stay would allow the FCC to resolve the issues raised in the 

Complaint once and for all, reducing the risk of disparate and conflicting results in 

different fora. Moreover, grant of a stay is in the interests ofjustice, as the FCC may 

resolve the issues raised in Covad’s Complaint. Grant of the stay would also benefit 

Covad, BellSouth, and the Florida consumers who subscribe to their services by avoiding 

the duplicative cost of litigating the same set of facts in multiple fora. 

CONCLUSION 

For these reasons, Covad respectfully requests that the PSC stay this proceeding 

pending action by the FCC on Covad’s complaint in that forum. 

Charles (Gene) Watkins 
Senior Counsel 
Covad Communications Company 
1230 Peachtree Street, NE, Suite 1900 
Atlanta, GA 30309 

(678) 528-6806 fax 
GWatkins@Covad.COM 

(678) 528-68 16 
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1 

Vicki Gordon Kaufman 
Moyle Flanigan Katz 

Raymond & Sheehan, PA 
118 North Gadsden Street 
Tallahassee, Florida 323 0 1 

(850) 681-8788 fax 
vkaufman@mo ylelaw . com 

(850) 681-3828 

Attorneys for DIECA Communications, 
Inc., d/b/a Covad Communications 
Company 

Dated: November 17,2005 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Motion for 

Stay Pending FCC Action was served via (*) hand delivery or U.S. Mail this 17'h day of 

November, 2005, to the following: 

(*)Beth Keating 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee FL 32399-0850 
b ke at i n g@,p sc . stat e. fl . us 

(*)Nancy White 
c/o Nancy Sims 
BellSouth Telecommunications, Inc. 
150 S. Monroe Street, Suite 400 
Tallahassee, FL 3230 1 - 1 556 
Nan c y . s in1 s @?b e 1 1 so ut 11 . c om 
Nancy. whi tembel1 so iilh .coin 

- 

Jonathan Banks 
BellSouth Corporation 
1133 2Ist Street, NW, Suite 900 
Washington, DC 20036 

Glenn Reynolds 
BellSouth Corporation 
1133 21St Street, NW, Suite 900 
Washington, DC 20036 

E. Earl Edenfield, Jr. 
BellSouth Corporation 
675 W. Peachtree Street 
Atlanta, GA 30375 

Aaron Panner 
Kellogg, Huber, Hansen, Todd, - 

Evans & Figel PLLC 
16 15 M Street, NW, Suite 400 
Washington, DC 2003 6 

Vicki Gordon Kaufman v 
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