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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

 
 

 
IN RE: 
 
COMPLAINT AND PETITION 
FOR ARBITRATION OF TELEPAK  
NETWORKS, INC. REGARDING   DOCKET NO: ___________ 
A DISPUTE UNDER AN EXISTING  Filed:  December 28, 2005 
INTERCONNECTION AGREEMENT 
WITH BELLSOUTH  
TELECOMMUNICATIONS, INC. 
__________________________________/ 
         
 

COMPLAINT AND PETITION FOR ARBITRATION 
 

 Telepak Networks, Inc. (“Telepak Networks”), pursuant to section 120.57(2), 

Flroida Statutes,  and rules 25-22.036, 28-106.201, Florida Administrative Code, files 

this Complaint and Petition for Arbitration against BellSouth Telecommunications, Inc. 

(“BellSouth”) to enforce, as written, the volume and term discount provisions contained 

in the existing and approved Interconnection Agreement between BellSouth and Telepak 

Networks (collectively, “Parties”).  In support of its Complaint and Petition, Telepak 

Networks states: 

PARTIES 

 1. Telepak Networks is a Mississippi corporation authorized to do business 

in the State of Florida. Telepak Networks furnishes telecommunication services within 

the State of Florida and is a certified Competitive Local Exchange Carrier (“CLEC”).  

Telepak Networks’ address is Main Street, Meadville, Mississippi  39653.  Telepak 

Networks also maintains offices at Suite 1830, 125 South Congress Street, Jackson, 

Mississippi  39201. 
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 2. BellSouth is a Georgia corporation authorized to do business in the State 

of Florida. BellSouth’s address is 675 West Peachtree Street, Suite 4300, Atlanta, 

Georgia 30375.   

 3. The persons authorized to receive notices, pleadings, and other 

communications regarding this Complaint and Petition for Arbitration are:  

Charles L. McBride, Jr. 
cmcbride@brunini.com 
Ken  Rogers  
krogers@brunini.com  
Brunini, Grantham, Grower & Hewes, PLLC 
1400 Trustmark Building 
Post Office Drawer 119 
Jackson, Mississippi 39205 
601.948.3101 
601.960.6902 (fax) 

 
Vicki Gordon Kaufman 
vkaufman@moylelaw.com 
Moyle Flanigan, Katz, Raymond, & Sheehan, PA 
118 North Gadsden Street 
Tallahassee, Florida  32301 
850.681.3828 
850.681.8788 (fax) 

 
JURISDICTION 

 4. The Commission has jurisdiction over the claims asserted in this 

Complaint under Section 252(e) of the Telecommunications Act of 1996 (“TA96”), 47 

U.S.C. § 252(e) and pursuant to Chapters 120 and 364, Florida Statutes. 

FACTS 

 5. Telepak Networks and BellSouth are parties to an Interconnection 

Agreement, dated March 16, 2001, which was negotiated by the Parties pursuant to 

Section 251(b) of TA96, 47 U.S.C. §251(b).  The Interconnection Agreement, which was 

filed in Docket No. 011641-TP and effective by operation of law on March 14, 2002, 
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provides, inter alia, for Telepak Networks to resell certain services offered by BellSouth.  

Pursuant to Attachment 1 of the Interconnection Agreement, Telepak Networks 

purchases services for resale from BellSouth in Florida at the business and CSA resale 

discount of 16.81% from tariffed rates, which is available to all certificated Competitive 

Local Exchange Carriers (“CLECs”) in this State. 

 6. The Interconnection Agreement has been amended several times.  Of 

relevance here, Telepak Networks and BellSouth amended the Interconnection 

Agreement to provide for additional discounts for certain resold services under a volume 

and term discount arrangement (“V&T Agreement”).  See, Docket No. 020612-TP. A 

copy of the V&T Agreement is attached as Exhibit A to this Complaint, excerpted from 

the Parties’ Interconnection Agreement. The effective date of the discounts available 

under the V&T Agreement was January 1, 2002. 

 7. Generally, the size of the additional discount (“V&T Discount”) that 

BellSouth must provide to Telepak Networks pursuant to the V&T Agreement is 

determined by the Table attached as Appendix 2 to the V&T Agreement.  For example, in 

2002, which is Year 1 on the Table, Telepak Networks has committed to the minimum 

annual revenue target for Tier 3 and therefore is entitled to a V&T Discount of 10.5% in 

addition to the otherwise applicable resale discount.   

 8. Against this backdrop, a dispute has arisen between Telepak Networks and 

BellSouth regarding discounts available under the Interconnection Agreement, as 

amended.   

 9. This dispute has arisen because BellSouth has overcharged Telepak 

Networks for services it purchased under the V&T Agreement.  This overcharge has 
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resulted from BellSouth’s failure to calculate the actual dollar value of the V&T Discount 

in accordance with the unambiguous terms of the V&T Agreement.  The V&T 

Agreement is clear that the V&T Discount applies to the tariffed rates for the BellSouth 

services it resells.  To calculate the dollar value of the total discount, BellSouth should 

simply add the resale discount to the 10.5% V&T Discount and then multiply the sum by 

the tariffed rates for the resold services. 

 10. The V&T Agreement is clear that the V&T Discount is in addition to the 

resale discount and that both discounts apply to the tariff price of the resold services.  

Section 3.1 of the V&T Agreement states in pertinent that: 

BellSouth shall apply a discount that is a percentage reduction of the total 
recurring charges within the total billed revenue associated with the 
Eligible Services based on tariff rates.  Discount Levels shall be based on 
the Annual Revenue Commitment and are provided in Appendix II.  The 
applicable Discount Level shall be selected from the Table contained in 
Appendix II.   
 

 [Emphasis added]. 

 11. BellSouth contends, however, that the V&T Discount should be applied to 

the resale rates for the resold services.  BellSouth thus undertakes a more complicated 

calculation that involves multiplying the resale discount by the tariffed rates and 

subtracting the result from the tariff rates to obtain the resale rate.  BellSouth then 

multiplies the resale rate by the V&T Discount percentage and subtracts the result from 

the resale rate to calculate the final price paid by Telepak Networks.  This methodology is 

erroneous and significantly lowers the dollar value of the V&T Discount.   

 12. BellSouth defends its flawed calculation of the V&T Discount by referring 

to Sections 1.3.3 and 12.2 in the V&T Agreement.  Neither Section 1.3.3 nor Section 12.2 

supports BellSouth’s erroneous method of calculating the V&T Discount, however.  
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 13.  Section 1.3.3 in fact supports Telepak Networks’ method of calculating the 

V&T Discount.  Section 1.3.3 defines the term “Discount Level” as “the percentage 

reduction from the resale rate in addition to the applicable state mandated resale discount 

applied monthly to the total recurring charges for the BellSouth services that are eligible 

for participation in the V&T offering and for which billing has occurred or will occur 

during the current billing period.”  This section makes clear, as does Section 3.1, that the 

V&T Discount applies to the total recurring charges for the resold services eligible for the 

V&T Discount and that the V&T Discount is “in addition to” the resale discount.  Taken 

together, Sections 3.1 and 1.3.3 state that the V&T Discount is in addition to the resale 

discount and that both discounts apply to the total recurring tariffed charges for V&T 

eligible services. 

 14. BellSouth’s reliance on Section 12.2 as a basis for its erroneous method of 

calculating the V&T Discount is also misplaced because Section 12.2 of the V&T 

Agreement simply describes the means by which BellSouth’s billing to Telepak 

Networks would be modified to track and to properly reflect the V&T Discount.  Section 

12.2, however, does not describe the method of calculating the V&T Discount.  The 

method of calculation is described in Section 3.1, which is quoted above. 

 15. Nothing in Sections 1.3.3 or 12.2 changes the fact that the plain and 

unambiguous language of Section 3.1 clearly states that the V&T Discount applies to the 

tariff rates for the resold services.  Further, reading Sections 1.3.3 or 12.2 to state that the 

V&T Discount applies to already discounted resale rate puts those provisions in direct 

conflict with Section 3.1.  It is a long held canon of construction that a contract should be 

read in a manner that makes the terms thereof harmonious.  See, Jones v. Florida 
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Insurance Guaranty Association, Inc., 908 So.2d 435, 456 (Fl. 2005); City of Homestead 

v. Johnson, 760 So.2d 80, 84 (Fl. 2000). The interpretations of Sections 1.3.3, 3.1, and 

12.2 espoused by Telepak Networks makes the terms harmonious, while BellSouth’s 

interpretation creates a conflict and should be rejected.   

 16. Because of BellSouth’s incorrect method of calculating the V&T 

Discount, it has overcharged Telepak Networks in an amount not less than $22,772.62 for 

services provided in Florida pursuant to the V&T Agreement which was effective on 

January 1, 2002, through present. BellSouth continues to overcharge Telepak Networks 

in subsequent monthly statements. 

17. On January 8, 2003, Telepak Networks filed a Petition for Arbitration of 

an Interconnection Dispute Under an Existing Interconnection Agreement with BellSouth 

Telecommunications, Inc., Docket No. 03-AD-0021, with the Mississippi Public Service 

Commission (“MPSC”) to resolve this dispute.   

18. The MPSC held oral argument and entered a Final Order in favor of 

Telepak Networks on January 7, 2004.  The MPSC found the provisions of the V&T 

Agreement to be clear and unambiguous and thus interpreted the Agreement by simply 

reading the language set out in the 4 corners of the V&T Agreement.  The MPSC found 

that Telepak Networks’ interpretation of the V&T Agreement, described above, was 

correct.  The MPSC further found that BellSouth had incorrectly interpreted the V&T 

Agreement and the MPSC ordered BellSouth to refund Telepak the overpaid amounts 

plus interest.  The MPSC held: 

. . . Telepak Networks’ method of calculating the discount is consistent 
with Sections 3.1 and 1.3.3 of the V&T Agreement.  BellSouth’s method 
of calculating the total discount is inconsistent with Sections 3.1 and 1.3.3 
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of the V&T Agreement, because it ignores the language of 3.1, which 
expressly provides that the discount is based upon tariffed rates.1 
 

A copy of the MPSC’s Final Order is attached to this Complaint and Petition as Exhibit 

B. 

19. BellSouth appealed the MPSC’s Order to the United States District Court 

for the Southern District of Mississippi.  On July 12, 2005, the Court issued its 

Memorandum and Opinion affirming, in its entirety, the MPSC Order.  A copy of the 

federal Court’s opinion is attached to this Complaint and Petition as Exhibit C.  The 

Court entered its Final Judgment affirming the MPSC’s Order and dismissing all of 

BellSouth’s claims with prejudice on July 28, 2005.  A copy of the Final Judgment is 

attached to this Complaint and Petition as Exhibit D. The very same V&T Agreement 

which the federal court ruled upon is at issue here.  Despite the fact that the issue of the 

correct interpretation of the V&T Agreement has been conclusively resolved by a federal 

court, BellSouth has refused to accede to the correct interpretation of the V&T 

Agreement.  

COUNT ONE 

 20. Telepak Networks incorporates paragraphs 1-19 of this Complaint and 

Petition as if fully set forth herein. 

21. There are no material facts in dispute in this matter.  The V&T Agreement 

is clear on its face and should be interpreted within the 4 corners of the Agreement. 

 22. BellSouth has improperly applied the V&T Discount contained in the 

Parties’ Interconnection Agreement by ignoring the unambiguous language as agreed by 

the Parties in the V&T Agreement contained in the Parties’ Interconnection Agreement. 

                                                 
1 Exhibit B, MPSC Final Order at 6. 
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 23. As a result, from the effective date of the V&T Agreement, January 1, 

2002, through the present date, BellSouth has overcharged Telepak Networks for services 

purchased in the amount of $22,772.62, including the applicable interest of $4,114.83 

provided in the Interconnection Agreement agreed to by the Parties for a total of 

$26,887.45.2 

 24. BellSouth should be ordered to refund overcharges it has collected from 

Telepak Networks as a result of BellSouth’s erroneous application of the V&T Discount 

from January 1, 2002, to present, together with pre and post judgment interest as 

provided in the Parties’ existing Interconnection Agreement, in the amount of 

$26,887.45.3 

PRAYER FOR RELIEF 

 WHEREFORE, Telepak Networks respectfully requests that: 

a. The Commission process this Complaint and Petition pursuant to section 

120.57(2), Florida Statutes, because there are no material facts in dispute; 

b. The Commission enter a Final Order to enforce the Interconnection Agreement 

as written between the Parties and declare that the V&T Discount applies to the tariff 

rates for the resold services that are the subject of the V&T Agreement;  and 

c. The Commission enter a Final Order requiring BellSouth to refund the 

overcharges it has collected from Telepak Networks as a result of BellSouth’s improper 

application of the V&T Discount, together with pre and post judgment interest as 

provided in the Parties’ existing Interconnection Agreement, attorneys’ fees and expenses 

                                                 
2 This amount will continue to increase as this petition is processed and will need to be updated. 
3 As noted above, this number will need to be updated. 
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incurred by Telepak Networks in bringing this action together with such other legal and 

equitable relief as the Commission may deem appropriate. 

 

      S/ Vicki Gordon Kaufman   
       

Charles L. McBride, Jr. 
cmcbride@brunini.com 
Ken  Rogers  
krogers@brunini.com  
Brunini, Grantham, Grower & Hewes, 
PLLC 
1400 Trustmark Building 
Post Office Drawer 119 
Jackson, Mississippi 39205 
601.948.3101 
601.960.6902 (fax) 

 
Vicki Gordon Kaufman 
vkaufman@moylelaw.com 
Moyle Flanigan, Katz, Raymond, & 
Sheehan, PA 
118 North Gadsden Street 
Tallahassee, Florida  32301 
850.681.3828 
850.681.8788 (fax) 
 
Attorneys for Telepak Networks 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing Complaint 
and Petition for Arbitration was served by electronic mail and U.S. Mail this 28th day of 
December 2005 on the following: 
 
Patrick K. Wiggins 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL  32301 
pwiggins@psc.state.fl.us 
 
Nancy B. White 
C/o Nancy Sims 
BellSouth Telecommunications, Inc. 
150 South Monroe Street, Suite 400 
Tallahassee, FL  32301 
Nancy.sims@bellsouth.com 
Nancy.white@bellsouth.com 
 
 
 
 
       S/ Vicki Gordon Kaufman 
 
       Vicki Gordon Kaufman 

 

 


