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REBUTTAL TESTIMONY OF MORAY P. DEWHURST

DOCKET NO. 060038-EI |

APRIL 10, 2006

I. INTRODUCTION
Please state your name and business address.
My name is Moray P. Dewhurst. My business address is Florida Power &
Light Company, Finance Division, 700 Universe Boulevard, Juno Beach,
Florida 33408-0420.
Did you previously submit direct testimony in this proceeding?
Yes.
Are you sponsoring an exhibit in this case?
Yes. I am sponsoring an exhibit consisting of seven documents, MPD-4
through MPD- 10, which is attached to my rebuttal testimony.
What is the purpose of your rebuttal testimony?
My testimony responds to proposals and assertions raised by Florida Public
Service Commission Staff (Staff) witness Jenkins, AARP/ Office of Public
Counsel (OPC) witness Stewart, OPC witness Larkin, and Staff witnesses
Fichera, Klein and Noel. For ease of reference, I provide below a list of the
main topics addressed in my rebuttal testimony and their corresponding

location in my testimony.
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Please summarize your response to Staff witness Jenkins.

Mr. Jenkins proposes that the Commission disregard the 2005 rate agreement
and require that FPL not be permitted to recover up to 20% of its prudently
incurred storm restoration costs. If adopted, this proposal would contravene
longstanding and well-founded regulatory policy; be grossly unfair to FPL;
raise investors’ perceptions of regulatory risk and hence FPL’s cost of capital;
interfere with incentives for the safe and rapid restoration of power after
hurricanes; and, finally, have a chilling effect on the possibility of any future
negotiated settlement between utilities and other interested parties, which
would be bad public policy.

Please summarize your response to witnesses Stewart and Larkin.

Mr. Stewart proposes that the Commission approve a storm reserve in these
proceedings of $150 to $200 million, compared with FPL’s proposal of $650
million. I believe this would be shortsighted and would ultimately lead to

greater rate volatility and higher costs for customers.

Second, Mr. Larkin cites a recent Gulf Power filing and metaphorically puts
words into Gulf Power’s mouth by claiming that Gulf Power supports his
preferred method of storm accounting. This is inappropriate and ignores the
fact that Gulf Power’s situation and circumstances are quite different from
FPL’s, and that their method is an outcome of a negotiated settlement as I will

explain.
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What are the issues raised by Mr. Fichera’s, Ms. Klein’s and Mr. Noel’s
testimony that you believe the Commission should consider?

These three Staff witnesses broadly address the bond issuance process under
the securitization alternative and Mr. Fichera specifically asserts deficiencies
in FPL’s proposed process. In addition to responding to specific assertions of
deficiencies, I will respond to a number of key issues raised by these

witnesses.

First, the Commission should not adopt Mr. Fichera’s proposal for “co-
leadership™ of the bond issuance process. Instead, the Commission should
make clear whether FPL will have final decision making authority, as it would
with any other bond issuance for which it is responsible, and which I
recommend, or alternatively, whether the Commission wishes to exercise final
decision making authority either directly or through an appointed

representative, which I do not recommend.

Second, the Commission should reject Mr. Fichera’s and Ms. Klein’s proposal
to adopt a so-called “lowest cost” standard for the securitization process.
Such a standard is inherently unverifiable, ignores other important interests, is
not required by the securitization statute, and was indeed explicitly considered
and rejected during the legislative process. Instead, a more appropriate
definition of costshoul d be used, which I describe in detail later in my

testimony.
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Third, contrary to Mr. Fichera’s testimony, FPL welcomes the involvement
and input of the Commission, its staff, and its financial advisor in this process.
However, our proposed process seeks to have all input relevant to a given
decision provided before that decision is made, whereas Mr. Fichera’s
preferred process leaves open the possibility of “second guessing” after a
decision is made, which I believe opens the door to possible misunderstanding

and abuse.

Fourth, Mr. Fichera and Mr. Noel make the assertion that FPL’s interests are
not adequately aligned with customers’ and only Mr. Fichera’s proposed
process, with Saber Partners effectively having veto power over every minute
detail, can adequately protect customers. FPL’s interests are in fact well

aligned with customers’ long-term interests.

IL. ARBITRARY 20% COST DISALLOWANCE PROPOSAL

Please summarize Mr, Jenkins’ proposal.

Mr. Jenkins proposes that the Commission should arbitrarily order that FPL
not be permitted to recover up to 20% of its 2005 prudently incurred storm
restoration costs. Mr. Jenkins admits that such an action would be a departure
from the historical regulatory framework followed by the Commission which
has allowed the recovery of prudently incurred costs to provide electric
service. This departure, he asserts, is justified in part because customers have

been significantly impacted by rising fuel prices unrelated to storm-recovery
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costs. Mr. Jenkins also suggests that the cost sharing will provide further
incentive to FPL to harden its transmission and distribution system. Finally,
Mr. Jenkins concludes by reminding the Commission that they have no
obligation to honor the Stipulation and Settlement Agreement that was
negotiated and agreed to among all parties and approved by the Commission
on August 24, 2005. The parties were the Office of the Attorney General, the
Office of Public Counsel, the Florida Industrial Power Users Group, AARP,
Florida Retail Federation, the Commercial Group, the Federal Executive
Agencies, South Florida Hospital and Healthcare Association, and Common
Cause.

Do you agree with Mr. Jenkins that the Commission should impose a
“sharing” of prudently incurred 2005 storm restoration costs?

No. I believe this would be poor regulatory policy, grossly unfair to FPL and
highly detrimental to long run customer interests. 1 have five principal

concerns with Mr. Jenkins proposal.

First, it denies FPL the opportunity ever to recover a portion of its previously
incurred costs without regard to reasonableness and prudence and in so doing
violates one of the most basic principles of sound ratemaking. As such, it is
grossly unfair and poor regulatory and public policy.

Second, it is completely inconsistent with past practice in Florida, and in
particular it is completely inconsistent with the outcome of the 2004 storm

cost recovery proceedings, which included extensive presentation of fact and
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analysis by all interested parties, culminating in evidentiary hearings and a

definitive ruling by the Commission regarding prudency.

Third, the proposal would be highly detrimental to our customers’ long run
interests because it would have an extremely negative impact on investor
perceptions of risk associated with the State of Florida. The proposal would
fundamentally change —clearly for the worse — the terms upon which investor
owned utilities could be expected to raise capital, ultimately increasing costs

for customers.

Fourth, it would create incentives for utilities that are counter to the goal of
safe and rapid restoration of service following a storm and that would clearly

be detrimental to customers’ interests.

Fifth, it is completely inconsistent with last year’s rate Settlement and
Stipulation (as Mr. Jenkins himself acknowledges), on which the Commission
had every opportunity to comment (and on which it did in fact comment prior
to approval) in the full knowledge that future tropical storms could have a
significant impact on FPL’s service territory. Ignoring an agreement, signed
and publicly endorsed by numerous parties and approved unanimously by the
Commission, is poor public policy, would send negative signals to the
financial community and have a chilling effect on any future negotiated

settlements.
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How does Mr. Jenkins’ propesal violate the principles of sound
ratemaking?

It is axiomatic under Florida law and well established principles of utility
regulation that regulated utilities are entitled to the opportunity to eamn a
“reasonable” rate of return on their investment. The practical manifestation of
this principle in ratemaking is that expected levels of revenue are set such that
they exceed expected levels of cost by an amount necessary to yield a
reasonable rate of return on the appropriate investment base. In the case of
storm restoration costs, rates are not set and have never been set on the basis
of the full value of expected future storm restoration costs. Instead, the
Commission has explicitly recognized that, in the event costs are incurred,
they would have to be recovered through alternative means. In the 2005 Rate
Stipulation and Settlement (attached as Document No. MPD-4), this was
reinforced, and the parties agreed that during the term of the settiement zero
value of expected restoration costs would be reflected in base rates and that
100% of prudently incurred costs would be recovered through alternative
means in the event they were incurred (paragraph 10, 2005 Rate Case

Stipulation and Settlement.)

Mr. Jenkins’ proposal would leave one side of this equation intact: he would
not change FPL’s revenues that, if realized through sales of electricity,
provide us the opportunity to earn the revenue that might be used to pay for a

portion of restoration costs; but he would arbitrarily assign 20% of the costs to
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FPL’s shareholders. In so doing he would clearly violate the principle that
prudently incurred costs are recoverable, even putting aside the propriety of
overturning the 2005 Rate Stipulation and Settlement.

Does Mr. Jenkins recognize this violation?

Yes. He states that “ordering some of the costs to be shared ... is a departure
from the concept that 100 percent of prudently incurred costs are always to be
borne by a utility’s customers.”

What justification does Mr. Jenkins provide for this violation?

Mr. Jenkins proposes three justifications. First, he simply believes that a
utility’s earnings “should” be affected by hurricanes, offering no justification;
second, he notes that FPL’s customers have seen their bills increase since
2000; and, third, he asserts that “cost sharing will incent FPL to harden its
transmission and distribution system.”

Should any of these considerations override the basic principle of
ratemaking that you discussed?

No. In the first case, as discussed by Mr. Davis, FPL revenues and costs are
already negatively affected by hurricanes and other weather events, and Mr.
Jenkins is disingenuous in implying that his proposal is consistent with this
fact. Mr. Jenkins is not proposing that FPL bear the risk of variations around
an expected level of future costs; rather, he would deny FPL the chance to
recover its expected level of future costs, which is a completely different
matter. Unlike operating cost variations, which can be positive or negative,

storm restoration cost variances are always negative.
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Second, while it is true that market driven increases in fuel costs have caused
FPL’s overall bills to go up, the mere fact that rates have increased is not a
legitimate justification for such a radical departure from the basic principle
that prudently incurred costs are recoverable. In fact, the two issues are not
logically connected. FPL’s prices are not and should not be set on the basis of
what customers would prefer to pay — if they were, we would all ask for them
to be set at zero. Customers receive from FPL a service that they value — just
how highly they value it is obvious in the wake of a tropical storm — in
exchange for a payment that is “just, reasonable and compensatory.” Whether
the cost of an independently determined and billed component of the
Company’s serviceis rising or falling should not affect this fundamental

relationship.

Finally, Mr. Jenkins’ argument with respect to hardening lacks a logical
underpinning, and his proposal, if carried forward, could actually have
perverse effects. As stated, it applies only to the current proceedings, and an
arbitrary, ex post decision to shift costs from customers to FPL would have no
impact on FPL’s decision-making going forward — instead, it would merely be
punitive. If applied as a policy going forward, it could well have the perverse
effect of causing FPL to over-invest in system hardening. Mr. Jenkins seems
to ignore that a system that has complete immunity to tropical storm activity

(hence zero expected restoration costs), even if it were technically attainable,

10
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would come at a substantial cost, which ultimately is borne by customers. As
a matter of policy, the Commission should want FPL to make future
hardening decisions on a rational basis of expected total system cost and
reliability or as a matter of Commission-directed public policy. Mr. Jenkins’
proposal, if applied as a future policy, would contravene this.

Have the issues addressed by Mr. Jenkins’ testimony been raised in any
earlier proceedings?

Yes. The Commission conducted evidentiary hearings in 2005 to determine
the appropriate treatment of FPL’s 2004 storm restoration costs. Indeed, the
principle of so-called “sharing™ was raised then and rejected in the final order.
The Commission was very clear in its final order, and the fundamental
principle of recoverability of prudently incurred costs continued to be applied.
FPL reasonably relied on the outcome of that docket, as well as prior instances
where the same principle was clearly recognized, in planning its operations.
Thus, any change at this point would in my view be retrospective and punitive
in nature and thus grossly unfair to FPL.

Mr. Jenkins claims his proposal is consistent with past regulatory policy
and compares his proposal to sharing mechanisms for gains on utility off-
system wholesale sales and the Generating Performance Incentive Factor.
Do you agree with his comparison?

Not at all. Both the sharing of off-system sales and the Generating
Performance Incentive Factor are designed to provide an appropriate incentive

for the Company to choose to take positive steps that provide benefits to

11
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customers. Mr. Jenkins’ proposal is merely a shifting of a normal cost of
providing electric service to sharcholders.

In what way would Mr. Jenkins’ cost-shifting proposal affect investors’
perceptions of risks associated with committing capital to FPL?

The impact would be twofold. First, investors would simply require a higher
rate of return to compensate for the cost shifting that Mr. Jenkins proposes.
Because investors compare the net return they can expect to receive from a
particular investment with those competitively available elsewhere in the
capital markets they would obviously require a greater “gross return” (i.e.,
expected return prior to the shift of 20% of expected future storm costs) in
order to achieve a competitive net return. Thus, after an initial shift of cost
from customer to shareholder, over time the customers would end up bearing
roughly the same cost — but they would do so through higher costs of capital.
Over the long haul, it is not possible to consistently impose costs on investors,
since capital is readily transferable and investors have many other competing

alternatives for capital allocation.

Second, and more important, Mr. Jenkins’ proposal would actually make the
situation worse for customers than this analysis suggests, because there would
likely be a significant increase in risk associated with investor’s assessment of
the stability of the regulatory climate. If the basic principles of regulation are
changed and negotiated settlements disregarded to the utilities’ disadvantage

after the fact, investors will sense a significant increase in risk in the

12



10

11

12

13

14

15

16

17

18

19

20

21

22

23

regulatory environment in Florida. Investors are generally able to evaluate the
risks of pre-defined frameworks quite well. They are quite unable to evaluate
the risks of arbitrary, ex post changes in framework, and where they suspect
the probability of such changes may be significant they discount ‘promised’
outcomes severely. This effect would serve to increase the net cost of capital,
in addition to the “gross up” effect noted earlier. Thus, the long-term effect
would be to increase cost not only for FPL’s customers, but for all customers
within the state.

Does Mr. Jenkins’ proposal support the goal of safe and rapid
restoration of service following a storm?

No. In prior testimony I have noted that customers’ interests differ in post-
storm periods from those that govern normal times. In the immediate
aftermath of a storm with extensive outages, customers’ interests are best
served by focusing on the safe and rapid restoration of power. Thus, while
cost is always important, the goal of storm restoration is #ot cost efficiency.
In practice, a trade-off often exists between rapid restoration and restoration
cost. For example, in general, the greater the number of outside crews
brought in to assist with restoration efforts, the faster service can be restored
to our customers, but the higher the unit cost. Many other practical techniques
are used to speed up restoration activities that also involve incremental cost
compared to normal operations. Under Mr. Jenkins' proposal, a utility’s
financial incentives would suggest interests that diverge significantly from

those of customers. While it will never be possible to completely harmonize

13
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customer and utility interests, I believe it is poor public policy to deliberately
introduce a significant financial incentive to act contrary to customers’ best
interests, particularly at such a critical time.

Do other protections exist to ensure that utilities pay attention to

cost during restoration?

Yes. However, the Commission already has a powerful tool to ensure that
utilities are speedy but not wasteful, and that is prudence reviews. Both the
current proceedings as well as those last year demonstrate that there is ample
opportunity for intervenors and Staff to investigate and challenge every dollar
that FPL commits to storm restoration. They are free to challenge costs that
FPL believes assist the goal of safe and rapid restoration, and the Commission
can make final determinations. To these existing protections, Mr. Jenkins’
proposal adds nothing helpful, but instead merely punishes a utility for acting
prudently and in good faith to meet its customers’ needs.

How is Mr. Jenkins’ proposal inconsistent with the 2005 Rate Stipulation
and Settlement Agreement?

The 2005 Settlement explicitly acknowledges that prudently incurred storm
restoration costs are recoverable and provides two alternatives for recovery: a
surcharge or the use of securitization.

Mr. Jenkins states that the Commission is not bound to observe the terms

of the Settlement. Do you agree?

14
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Yes. My concern is not whether the Commission has the authority to override
the Settlement but whether it is wise to do so. [ believe it would be extremely
unwise in this instance.

What has been the Commission’s policy regarding the importance of
honoring negotiated settlements?

Generally speaking, it has been to give a great deal of deference to agreements
voluntarily entered into by parties in full knowledge of the facts and after
reasoned argument and negotiation. Those conditions clearly apply here. It
would be a drastic departure from Commission precedent to issue an order
that had the effect of undermining a negotiated settlement. In fact, as
Commissioner Deason pointed out at the August 24, 2005 Special Agenda
Conference at which the Stipulation and Settlement was approved (Docket

No. 050045-EI, Hearing Volume 10, Tr. 1649-1650):

... I think that this Commission has an overriding and ongoing
obligation to make sure that rates are fair, just, and reasonable,
and I don’t think that we are going to abdicate that. But having
said that, at the same time I think this Commission has a long
history of giving great weight to settlements, to the sanctity of
the settlements, trying to make sure that everybody abides by the
settlement and that we administer those in the spirit in which

they were agreed to by the parties. And I don’t see any deviation

15
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from that if this one is approved like the others have been

approved.

I think the Commission has had a long history of encouraging
settlements, and through the very hard work of some very
dedicated officials and management that sees the advantages of
removing risk and uncertainty have entered into these
agreements, which I think have well served the people of Florida.
And I don’t think there is going to be — I mean, you can’t know
what a future Commission is going to be, but I just know that the
tradition and the history of this Commission is to give great
weight to those settlements and enforce them with the spirit in
which they were agreed to.
In the negotiations leading up to the 2005 Rate Settlement, were
considerations of storm cost treatment addressed?
Yes. This is clearly reflected in the plain language of the agreement, and it
represented a significant component of the discussions leading up to the final
agreement, In the rate case, FPL had formally requested an increase in the
annual storm accrual from $20.3 million to $120.3 million, which if granted
would have been reflected in higher base rates. As an integral part of an
overall settlement, FPL agreed to withdraw its request for an increase and
even to eliminate the previously existing accrual, since those actions would

enable base rates to be held down. In exchange, FPL required, and

16
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intervenors agreed to, the language contained in the agreement. All we are
now asking is for the Commission to uphold the plain language of the
agreement.

If the Commission were to adopt Mr. Jenkins' proposal, do you think it
would have an impact on future negotiated settlements?

Yes, I think it would have an extremely chilling effect. Since this issue is so
significant and goes to the heart of the trade-offs that were made in reaching
agreement, it would clearly have an impact that reaches far beyond the current
agreement. Mr. Jenkins obviously realizes that this is not a matter of
interpreting an unclear part of an agreement one way or the other; it is a
complete gutting of a key provision. [ cannot help but believe every utility
would be concerned that any future agreement it might reach would potentially
be subject to future unwinding or repudiation using later information and
arbitrary criteria. This would clearly reduce the potential value of entering into

any agreement.

III. STORM DAMAGE RESERVE
Please summarize Mr. Stewart’s recommendation for the appropriate
level of the Reserve.
Mr. Stewart believes “it is prudent for the Commission to approve a Reserve
that meets the historically-stated threshold of covering the costs of most, if not

all, storms,” so he calculates FPL’s average annual storm damage for the years

1990-2005 as $147.120 million. He then examines if a $150 million Reserve

17



10

11

12

13

14

15

16

17

18

19

20

21

22

23

would be consistent with past Commission policy. He concludes that since a
$150 million Reserve would cover the expense level of thirteen of the last
sixteen years, it is “consistent with the Commission doctrine of most, but not
all storm seasons.” Based on his analysis, Mr. Stewart thinks an appropriate
Reserve level is $150 million; however, due to the projected increase in
hurricane activity over the next decade or so, he believes the “Commission
could reasonably include a ‘safety margin’ raising the approved reserve to
$200 million.” Mr. Stewart recommends that any Storm Damage Reserve
Deficiencies resulting from excessive losses could be handled by a separate
surcharge or an additional securitization.

Do you agree with Mr. Stewart’s recommendation?

No. I believe his application of the historical regulatory policy in this area is
flawed. I will defer to Mr. Harris to rebut the specifics of Mr. Stewart’s
analytical approach and will address the policy implications.

Is Mr. Stewart’s conclusion that an adequate and appropriate Storm
Damage Reserve should be $150 to $200 million consistent with past
Commission conclusions?

I don’t believe so. I believe Mr. Stewart misunderstands the sense in which
the phrase “adequate to cover most but not the most extreme years” has been
interpreted. In Order No. PSC-98-0953-FOF-EI, the Commission agreed that
the reserve level should be large enough to absorb another ‘Andrew type
event,” and that “a reasonable level for the reserve is $370 million in 1997

dollars.” The Commission recognized that even this level would not cover all

18
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realistically possible events but would afford a high degree of protection

against any one bad year.

Simply escalating the cost of Hurricane Andrew from $370 million in 1997
dollars would be equivalent to a reserve level of approximately $460 million
in 2006 dollars, when adjusted for actual historical inflation. Additionally,
this historical target reserve level assumed an ongoing $20.3 million annual
accrual to help maintain the target reserve level. My recommendation of a
reserve level for now of approximately $650 million recognizes that under the
current rate agreement there is no ongoing accrual, that FPL’s system has
grown in extent by 30-40% since 1997 and gives some recognition to the
conclusion of many meteorological experts that we are in a phase of a multi-
decade cycle with more frequent incidence of tropical storms.

What impact would Mr. Stewart’s recommendation have on customer
rates?

Clearly, the level of the reserve has no impact on FPL’s hurricane exposure.
Accordingly, a lower reserve will simply shorten the expected time before it
becomes necessary to return to the Commission and seek recovery of
additional restoration costs. Other things equal, this will lead to greater rate
volatility. In the extreme, with no reserve and an annual process with an
annual surcharge, customers could see rates fluctuate from year to year by the
equivalent of $0 to $8 or so per month on the typical 1,000 kWh bill. In
addition, a smaller reserve will, other things equal, mean more frequent

regulatory proceedings, each of which carries an administrative cost and
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burden for all parties.

Assuming you agreed with Mr. Stewart that the reserve level should be
set by analyzing storm losses over the past 16 years, how long would a
$150 to $200 million reserve Iast assuming average annual storm losses
over the past 16 years?

With an average annual loss of $147 million per year, as calculated by Mr.
Stewart, the Storm Reserve would last approximately one year, on average.
Does the passage of securitization legislation change the overall
framework for recovery of storm restoration costs?

Not fundamentally. It clearly provides the Commission with an additional
tool to use, which can be very helpful in certain situations. On the positive
side, securitization provides the ability to replenish the Storm Reserve more
rapidly than through an annual accrual or a surcharge. However, transaction
costs associated with securitization bonds are higher than those associated
with a surcharge. Thus, securitization is not as efficient as a surcharge
coupled with an existing reserve to cover ongoing costs, and in the extreme it
clearly would not be cost effective to issue bonds in small amounts on a
continuing basis. Accordingly, I believe it is more appropriate to use
securitization as a catch up and replenishment for catastrophic storm seasons.
If we are to securitize, it makes a great deal of sense to take advantage of this
opportunity to replenish the reserve to a reasonable level.

Mr. Stewart states that the passage of securitization legislation provides

statutorily guaranteed recovery of its storm expenses as long as they are
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deemed prudent by the Commission. Does his position alter your view
regarding the appropriate amount of the reserve?

No. Securitization merely gives the Commission an additional tool, to be
employed at the Commission’s discretion, to reduce the immediate rate impact
of a storm reserve deficit by spreading the costs out relatively efficiently over
time. The funding of securitization bonds is a lengthy process, and requires

separate and specific Commission approval.

Furthermore, Mr. Stewart misunderstands the existing regulatory construct
when he says that prior to the passage of the securitization legislation . . .
utilities might only recover storm damage expenses that caused them to earn
less than a fair rate of return.” (p.8) This issue was extensively discussed at
last year’s storm hearings and proper reading of the regulatory history shows
that it is incorrect. Because Mr. Stewart misunderstands this point, the
remainder of his analysis of the impact of the securitization legislation is
flawed.

Mr. Stewart claims that replenishment of the Reserve is inconsistent with
the method FPL’s customers have to use when recovering storm damage
expenses to their own property. Do you agree with this statement?

In part, but this issue is irrelevant to the current discussion. The Storm
Reserve, whatever its level, operates to the benefit of customers — all earnings
on the fund accrue to the fund. The Storm Reserve operates to customers’

benefit primarily by smoothing out the impact of storm costs on rates. That
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this process is not exactly the same as the way individual personal property
insurance works is simply not relevant here.

Is Mr. Stewart’s statement that keeping the Storm Damage Reserve level
as low as is reasonably possible will reduce interest and bond issuance
costs accurate?

No, quite the reverse. Other things equal, FPL will need more frequent bond
issuances to cover future weather events if the Storm Reserve is set at $150 -
$200 million as suggested by Mr. Stewart and securitization is used to recover
restoration costs. Because large debt issuances tend systematically to be
cheaper (per dollar issued), more frequent, smaller issuances will result in

higher, not lower costs to customers over the long run.

IV. STORM ACCOUNTING METHODOLOGY

Did Gulf endorse the removal of expenses normally recovered through
base rates as an appropriate accounting method in their storm recovery
filing as Mr. Larkin contends?

Not at all. As stated on page 8-9 of the testimony of Mr. McMillan from the
Gulf Power’s case In Support of Recovery of Storm Recovery Financing in
Docket No. 060154-El, which is attached as Document No. MPD-5, “These
exclusions were made voluntarily by the Company consistent with the
treatment in the negotiated Stipulation and Settlement...” Mr. McMillan
confirms again on page 9 of his testimony that “the Company has voluntarily

made an adjustment to deduct $1.6 million from the recoverable [emphasis
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added] costs charged to the Reserve for Hurricanes Dennis and Katrina.”
Clearly the record does not show that Gulf Power believes this method of
accounting is appropriate for any other purpose other than to be consistent
with their existing settlement agreement.

Does the fact that Gulf Power made certain concessions in their storm
cost recovery filing to be consistent with their settlement agreement
impact the appropriate accounting for FPL’s prudently incurred storm
costs?

No. It is unfair and improper to take concessions agreed to as part of an
overall stipulation and scttlement agreement for one company and arbitrarily
conclude that those provisions should become policy and apply to all utilities.
FPL and Gulf Power are under completely different circumstances and have

been parties to vastly different agreements.

Gulf Power was a signatory on a Stipulation and Settlement Agreement with
Office of Public Counsel and Florida Industrial Power Users Group in
February 2005 regarding Gulf Power’s 2004 storm costs and property
insurance reserve deficit associated with Hurricane Ivan. Along with the
storm issue, Gulf also had other matters, including overearnings of the
company for 2004, In order to resolve these issues, and as a give and take that
is part of all negotiated settlements, Gulf agreed not to seek cost recovery of

certain amounts reflected in its $96.5 million property insurance reserve
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deficit. The below language from Order No. PSC-05-0250-PAA-EI in Docket

No. 050093-EI describes the resolution of the Stipulation.

We find that the Stipulation represents a reasonable resolution of
the issues regarding the impact of Hurricane Ivan on Gulf’s
property insurance reserve. The Stipulation avoids the potential
filing of a separate cost recovery petition, saving all parties the
time and expense that would be incurred in processing a cost
recovery petition. The Stipulation also resolves the apparent
overearnings of Gulf for 2004. Further, the Stipulation resolves
many of the issues that have been raised by our staff and other
parties in storm cost recovery dockets involving other utilities.
These issues include the exclusion of costs normally attributable
to base rates, such as normal O&M expenses, normal cost of
removal, and normal capitalized amounts. Finally, the
Stipulation recognizes a sharing of restoration costs between
Gulf’s ratepayers and Gulf’s stockholders, as Gulf has agreed to

absorb $14 million of these costs in earnings.

V. FINANCING ORDER AND BOND ISSUANCE PROCESS
Mr. Fichera and Ms. Klein both propose that the Commission adopt a
“lowest cost” standard in evaluating the structuring and pricing of the

storm recovery bonds. Do you agree?
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No. While everyone will agree that low cost is a desirable objective, there are
three principal reasons why “lowest cost” is not the right standard to seek to
apply to FPL’s securitization proceedings, notwithstanding its use in other
instances. First, it is an absolute test (the term lowest by definition means that
it is not possible to have a lower), but it is not verifiable — that is, given the
practical circumstances of securities issuance, it will be impossible to know
with absolute assurance that the lowest possible cost has been achieved.
Second, it fails to recognize that lowest cost, while the most important single
objective in the process, is not the only one. Third, it fails to recognize that
mechanical application of a lowest cost standard could result in inappropriate
and unfair transfer of economic risk to FPL.

Please explain what you mean by “not verifiable.”

Every financing transaction is a unique occurrence. Its relative success or
failure is determined in part by the outcome of a series of decisions primarily
made prior to launching the transaction in the marketplace and to a limited
extent during the actual marketing and book building. It is literally impossible
to know how a deal would have priced had any one of those decisions been
made differently. Because each deal is unique and is brought to market at a
unique moment, even very similar deals price differently. There is no way of
knowing precisely whether, assuming two generally similar deals price
differently, it is because of differences in execution, differences in the specific
inherent characteristics of the deals, or differences in market conditions at the

exact moment they were brought to market. Thus no one can honestly be sure
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that the particular approach they took to issuance and pricing actually
produced the lowest cost, or whether a slightly different approach might have
achieved even better results. It is certainly possible to make reasoned
assessments, ex ante, as to whether a proposed issuance approach holds
expectation of producing an efficient and low priced deal and whether the
issuer has taken measures reasonably designed to achieve that objective. But
it is not humanly possible to know whether it will produce the lowest cost.
For this reason, I do not believe it is a good test to apply to FPL’s proposed

securitization offering.

In fact, Mr. Fichera’s own testimony strongly suggests that the “lowest cost”
standard, though it may have been certified to, has not in fact been met in past
transactions.  Mr. Fichera’s Exhibit JSF-3 shows that even the best
securitization transactions recently have priced at the high end of comparable
credits. Mr. Fichera uses this observation to suggest that “with investor
education and market expansion, the pricing of ratepayer-backed bonds can
improve . . .” (p.35). If pricing can improve with additional investor
education, it would be difficult to assert that any historical deal had attained
the lowest cost standard, since presumably additional effort could have been
devoted to additional investor education. This does not mean that I believe
the historical issuances were not very efficient and low cost transactions,

merely that an absolute lowest cost standard is neither realistic nor helpful.
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You state that cost is not the only consideration. What factors are
important in judging the success of securitization issuance in this specific
instance?

Without question, attaining low fotal cost (i.e., including both upfront and
ongoing costs) is the single most important objective. However, there are two
other factors of some significance that the Commission should consider. The
first of these, and the more important, is timing. I agree with Mr. Fichera
(p.46) that the length of time it takes to complete a transaction is not a
“measure of success,” but it is important that the process be conducted
expeditiously and not allowed to drag on unnecessarily. With many
transaction participants paid by the hour, one cannot ignore the cost of
negotiation, procrastination and posturing. But of paramount importance is
the impact of delay upon FPL’s financial condition and operation. Given
pressure on our liquidity situation and the prospect of another active storm

season being soon upon us, an expeditious financing is crucial.

Sensible judgments have to be made here. Adding a day or two to the
marketing period for the debt issuance if it brings in additional investors and
creates pricing pressure to gain five or ten basis points is obviously an
excellent trade-off. In contrast, dragging the process out for several weeks for
a basis point or two would not be, in my judgment. Rigid application of a
lowest cost standard clearly has the potential for bad results here. In this

respect I concur with Commissioner Smitherman of the Texas Commission
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who stated: “All things being equal, price matters the most,” followed by
“Sooner is better than later.” (Public Utility Commission of Texas
Memorandum dated September 21, 2005 from Commissioner Barry T.
Smitherman to Commissioner Julie Parsley and Chairman Paul Hudson, RE:
September 21, 2005 Open Meeting Item No. 27, Discussion Regarding the
Issuance of Transition Bonds by Centerpoint Authorized by Docket No.

30485, attached as Document No. MPD-6)

The concern about timing will be substantially mitigated if the Commission
adopts FPL’s proposal for an interim surcharge in the event that securitization

is delayed.

The second factor to be considered is the impact of any one transaction on the
terms of FPL’s continued access to the capital markets. While the storm
recovery bond issuance will be a slightly different transaction for FPL, it will
still involve many of the same participants, particularly on the investor side,
with whom FPL needs to maintain ongoing relationships. This is important as
it sometimes occurs that in the pricing process it is possible to “jam” investors
— that is, extract last minute concessions from them on terms and conditions or
pricing. Investors have long memories. If they perceive that the final
transaction pricing was not conducted fairly and above board it can lead to
less willingness to participate in future transactions. In addition, investors

judge the success of a transaction in part by how well the debt trades affer

28



10

11

12

13

14

15

16

17

18

19

20

21

22

23

execution. A transaction that is priced too aggressively tends to trade poorly,
may leave large blocks in the hands of the underwriters, and can be perceived
negatively, leading to wider spreads on subsequent deals, not only by FPL and
its affiliates but potentially of the issuers of other storm-recovery bonds in
Florida. FPL and its customers (and perhaps other Florida utilities and their
customers) will bear the burden of this, while any transaction participant
whose involvement is limited to the specific deal would have no interest at
stake. For this reason, too, I believe the rigid application of a “lowest cost-at-
all-costs™ approach is poor.

Please describe your third general concern with the use of the “lowest
cost” standard.

Mr. Fichera notes in his testimony the fact that customers have an interest in a
lowest cost transaction. But one fundamental area in which the interests of
Mr. Fichera and FPL diverge is with respect to whether to aggressively push
for a lower market price measured by as little as a single basis point, at the
risk of incremental securities law liability and potentially very high costs to
FPL through disclosures and representations that are not warranted.
Fundamentally, such a result is no different than if, in order to lower costs to
customers, the Commission were to require FPL to pay all of the issuance
costs (or even more extremely, to subsidize 50% percent of the interest cost).
Clearly the interest in low cost should not be pursued at “any and all costs.”
My concern here is that the mechanical application of a “lowest cost™ standard

has the potential to ignore such considerations and relevant interests. FPL is
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prepared to securitize its prudently incurred and presently unrecovered storm
restoration costs, but would do so with the expectation that the resulting
process will not be used as a backhand way to extract economic “concessions”
from, or impose incremental legal liability on, the Company under the pretext
of meeting a “lowest cost” (to the customer) standard.

How would the application of a “lowest cost” standard affect the basic
choice between securitization and surcharge?

Applied strictly, the “lowest cost” standard would lead one to conclude that
the surcharge approach should be adopted, as it results in the customer having
to pay fewer dollars than in the securitization approach. If Ms. Klein’s
standard (“Every dollar is a dollar, and in this case every dollar is a ratepayer
dollar” p.6) were taken literally, then it would preclude adopting the
securitization approach. For reasons stated in my direct testimony, I do not
believe this is the right approach under the present circumstances. The
Commission is fully entitled to look beyond an absolute “lowest cost”
standard, and it should do so.

Is a “lowest cost” standard required by the Florida Statute?

No, in contrast to certain other states, Florida’s legislation is better, since it
does not require the application of an unverifiable standard. Instead, it
implicitly acknowledges the existing powers of the Commission to protect
customers.

Was a lowest cost standard considered by the Florida Legislature?

30



10

11

12

13

14

15

16

17

18

19

20

21

22

Yes. It is my understanding that the legislature expressly considered and
rejected language almost identical to the Texas statute during the course of the
legislative process. I have attached documents to my testimony (Document
Nos. MPD 7 and 8 which, I believe evidences this. Although I am not an
attorney, I believe that this legislative history may be important for the

Commission to consider.

As can be seen on Document No. MPD-7 [Committee Substitute 1 for House
Bill 303, p. 11 of 32, from the Florida Legislature website www.leg.state.fl.us]
Section 2(b)2.c. of this version of the bill provided that the Florida Public
Service Commission in a financing order was to "[e]nsure that the marketing,
structuring, pricing, and financing costs of the storm recovery bonds will
result in the lowest cost of the funds and the lowest storm recovery charges
that are consistent with market conditions and the terms of the financing
order." This language is very similar to the language in the Texas statute
referenced by Ms. Klein in her testimony. In the next version of the
legislation, however, shown in Document No. MPD-8 [Committee Substitute
2 for House Bill 303, p. 10 of 31] the section including this "lowest cost"
standard is gone. The "lowest cost" standard is also not present in Senate Bill
1366 (a companion to House Bill 303), which ultimately passed the House
and Senate and was signed by the Governor. Senate Bill 1366 is codified at

Section 366.8260, Florida Statutes, the securitization statute.
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What standard instead of “lowest cost” was adopted by the Florida
Legislature?

Instead, the legislature adopted a more reasonable standard. The Commission
is to "[d]etermine that the proposed structuring, expected pricing, and
financing costs of the storm-recovery bonds are reasonably expected to result
in lower overall costs or would avoid or significantly mitigate rate impacts to
customers ... ." Section 366.8260(2)(b)2.b.

Ms. Klein asserts on page 9, lines 10-16, of her testimony that even though
the statute authorizing securitization of storm-recovery costs does not
have an expressly stated lowest-cost requirement, it can be applied. Do
you believe the Commission should apply a lowest cost standard even if it
is not required?

No. If the legislative history would indicate that the Florida Legislature
expressly considered but rejected the standard advocated by the witnesses for
Saber, I don’t know why this Commission would accept its application
through some other construct or interpretation of another subsection of the
legislation. The statutory standard adopted in Florida is a forward-looking
standard, whereas the lowest cost standard suggested by Ms. Klein is one that
cannot practicably be determined in advance of the financing -- or ever. The
two standards simply are not consistent one with the other.

Is the Commission abrogating a general duty to act in the public interest

if it does not apply a “lowest cost” standard?
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No. The Commission is not required by statute to achieve, and would never
know regardless of any certification required or provided, whether in fact the
financing had achieved the lowest cost.

What standards would you suggest the Commission consider in
evaluating the success of FPL’s financing?

I don’t believe it is appropriate to use a single criterion to measure the
success of the financing. I would propose a multi-part assessment designed to
encompass the overall objectives I believe the Commission should consider in
evaluating the success of the transaction. The best measure of success is
clearly cost and the test should be: has the Company taken all reasonable steps
that, based on the knowledge available at the time, and consistent with good
financial market practice, would reasonably be expected to produce the lowest
cost transaction. However, this test must be balanced by two other
considerations. To be considered successful, a transaction must also (1) be
executed efficiently without undue delay and its attendant inefficiencies, risks
and increased costs, and (2) not unduly create incremental liability to the
Company or prejudice to future transactions using “lowest cost” as a
predicate). My proposal is thus “forward looking” and takes into account the
additional appropriate policy objectives of the Commission — efficiency and
balance. In sum, I propose a more rational and comprehensive definition of
“lowest cost”, and this is the standard by which the financing and Company

should be judged, not by an arbitrary, unverifiable standard.
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Do you have a reaction to Mr. Fichera’s, Ms. Klein’s and Mr. Noel’s
observations about FPL’s motivations in securitization issuances?

Mr. Fichera and Mr. Noel both argue that securitization deals are different
from other financings, since customers directly rather than indirectly bear the
burden of their economic impact, and that this difference in some way lessens
FPL’s interests in getting a good deal done. Mr. Noel explicitly states: “FPL’s
highest priority in this transaction likely will be to get the issuance done
quickly, with cost taking a lower priority,” and implies that “. . . . there are no
adverse consequence to management and its shareholders for a mediocre
result.” (pp. 7-8). Mr. Fichera similarly states . . . . FPL has no stake in the
outcome other than to receive the cash and improve its balance sheet as
quickly as possible.” (p. 28) I strongly disagree and will explain why.

What are FPL’s interests in a securitization issuance and how do they
compare with customers’?

I agree with Mssrs. Fichera and Noel to the extent that FPL shareholders will
not directly bear the burden of issuance costs or the actual financing charges.
However, it does not follow that FPL has no interest in a successful financing.
In fact, FPL has a very strong interest in this process being successful, as
measured by an efficient, low cost transaction that trades well and leaves all

participants with a positive after-reaction. This is true for several reasons.

First, although the proposed storm recovery bonds are not particularly

complex or difficult to comprehend for financial market participants, they do
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have some special characteristics, and this will be the first time that this
particular type of bond has been issued. FPL is both the sponsor of the
transaction and the parent of the issuer, or SPE. Our reputation in the markets
will be directly affected by how well this transaction succeeds, and this will
affect future transactions, which collectively will be much larger than the

storm recovery bonds.

Second, although this is the Company’s first securitization, it is well within
our competency. In contrast to Mr. Noel’s contention, we have assigned
senior level treasury management and have retained experts who are among
the most experienced in this area to assist us in this process. We always
strive for efficiency and low cost in our execution (and generally achieve it, as

witnessed by the spreads at issuance on our first mortgage bonds).

Third, we are well aware that our performance in issuing the storm recovery
bonds will be closely scrutinized by the Commission and intervenors in this
case. While we cannot control the final outcome, we clearly have a strong
reputational interest in seeing that we enter the final pricing phase well

positioned for a low cost outcome.

Fourth, it is entirely possible that we may need to come to the Commission in

the future with a subsequent request to authorize the issuance of additional
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storm-recovery bonds. Therefore, we have a keen interest in ensuring this

deal is considered successful for both customers and the Company.

Finally, FPL has a keen interest in keeping overall rates as low as possible and

mitigating rate impacts to our customers.

Thus, our interests with customers are in fact very well aligned. Customers
want a low cost, efficiently executed deal, and so do we. Customers’ interests
are not served by an unnecessarily protracted execution process, and nor are
ours. Customers’ interests are not served if this one deal adversely affects
future capital access, and nor are ours.

Does FPL’s proposed process allow the Commission to assure itself that
the customer will receive the benefits of an efficient, low cost deal while
properly balancing the secondary considerations that you mentioned
earlier?

Yes. FPL’s proposed process provides full scope for the Commission,
directly or through its representative, to assure itself that each step of the
structuring and marketing process is reasonably designed to produce the result
we all want. Depending upon exactly what form the Commission desires its
participation and oversight to take, the specifics of the process can be
modified accordingly.

Mr. Fichera states that he finds some of the FPL proposed procedures

“troubling” and suggests that FPL’s proposed process “seems designed to
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limit the ability of the Commission’s staff and financial advisor to
participate actively and in advance in all aspects of structuring,
marketing and pricing storm recovery bonds.” (p. 54) Do you agree?

No. FPL’s proposed process contemplates active involvement and extensive
input from the Commission’s representative and its advisors all through the
development of the structuring, marketing and pricing process. The process is
designed for efficient execution, however, so that all input will be received
and evaluated prior to moving to the next step. While the process outlined in
the financing order does not include all of the interaction contemplated by
FPL for the structuring, marketing and pricing process, I have included on
Document no. MPD- 9 a time line which lays out with greater specificity each
of the transaction steps on which FPL would intend to confer with the
Commission and its representatives. I believe it is crucial to have agreement
on each decision (or notice of disagreement, if that were to occur) prior to
implementation. In contrast, we see no such clarity in Saber’s proposed

process, nor do we observe that it is listed as a best practice.

For example, with respect to pricing, to which Mr. Fichera specifically refers
in his testimony, our proposal contemplates consultation with Staff forty eight
hours in advance of expected pricing, at which time market conditions will be
clear enough that a reasonable range of pricing can be estimated. We would
expect to have the Commission, acting through its staff, agree that, if we are

able to execute within that range, that we should execute the transaction, or if
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not, to indicate what alternative they propose. Our intent here is to preclude
the possibility of “second guessing” — i.e., waiting until we see how the deal
prices before determining whether or not it meets the Commission’s chosen
standard — which we do not believe is in either customers’ or FPL’s interests.
If the Commission feels that forty eight hours is not close enough to be able to
make a fair assessment of the expected pricing range we would be happy to
move it up to twenty four hours. The amount of lead time is not so important
as ensuring that everyone is in agreement prior to actual pricing.

Are there substantive differences between FPL’s approach and Saber’s?
Yes. Although our proposed approach contemplates extensive and active
involvement on the part of the Commission and its representatives, it does
differ fundamentally from that proposed by Saber in one key respect. The
critical issue relates to the definition of “active involvement” — a term that
recurs throughout Mr. Fichera’s testimony but remains undefined. I believe it
will be helpful if we clarify this term and illuminate the main difference
between FPL’s proposed approach and Saber’s by focusing specifically on the
crucial issue of decision-making.

How would decision-making occur under FPL’s proposed approach?

We propose to consult with Staff and the Commission’s financial advisor on
all relevant matters prior to making decisions. As shown on the time line
attached as Document No. MPD-9 we will do so at all critical junctures of the
structuring, marketing and pricing process. But we expect to have ultimate

decision-making authority for all aspects of the execution of the financing,
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just as we do with other financings for which FPL is the issuer or controls the
issuer. We have an experienced capable staff and are fully able to execute a
transaction of this nature. We expect to be able to execute a transaction that is
very efficient and results in a tight (low) credit spread, taking advantage of
many of the specific techniques successfully utilized by Saber in other
transactions, as well as of our own extensive experience in executing

financing transactions.

Under this approach, where Staff’s or Saber’s input differs from FPL’s (and if
it never differed then no purpose would be served by incurring the expense of
hiring a financial advisor), the burden is on FPL to evaluate the differences
and, where it chooses to depart from the input, to justify its choice. We will
be ultimately accountable to the Commission if we exercise poor judgment.
Under these circumstances it would be foolish, I believe, for FPL to overlook
and fail to implement any proposal which holds out the prospect of a lower
cost deal without adversely affecting any other interest. But the responsibility
for moving forward should rest, appropriately, with FPL, the sponsor of the
financing and the legal owner of the issuer.

How would decision-making occur under Saber’s proposed approach?
According to Mr. Fichera’s recommendation, p. 58, Saber, acting on behalf of
the Commission, would have “cversight for participation in real-time on all
matters related to the structuring, marketing, and pricing of the storm recovery

bonds.” Elsewhere, (p. 29) Mr. Fichera refers to a “joint and collaborative
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effort” and a “co-leadership” role for the Commission with FPL. However,
when specifically addressing the question of how decisions will be made if
FPL and Staff and/or Saber disagree, which is obviously the critical question,
Mr. Fichera proposes that “Saber, staff and FPL will make written
presentations of their views to the FPSC.” (p. 46) Logically, therefore, this
means that final decision-making authority for all aspects of structuring,
marketing and pricing would reside with the PSC. Elsewhere in his testimony
Mr. Fichera confirms this: “. . . . the only way to protect ratepayers is to
provide for Commission approval of all future decisions affecting ratepayers
before they are made final.” (p.52) If the Commission has to approve
decisions it is in effect making them.

Does the current contract between Saber and the Florida Public Service
Commission provide for the extent of authority and scope of work
advocated by the Saber representatives that have filed testimony in this
docket?

No. Mr. Fichera indicated in his deposition that his contract and
compensation would have to be revised to accommodate Saber’s role if his
recommendations in this case are accepted. (Saber Partner’s contract with the
Florida Public Service Committee is attached as Document No. MPD-10.)
What impact would this proposed decision-making approach have in
practice?

I believe it would be unworkable as a practical matter. In some cases, issues

on which we might reasonably disagree would be too detailed to warrant the
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direct involvement of Commissioners, and during the actual pricing process it
would very likely be impossible to obtain the Commission’s decision in a
timely fashion. As a practical matter, [ believe the Commission needs to
decide either to vest, within applicable limits, final decision-making with an
appointed representative, or to leave it where it would normally reside for any
financing execution, which is with FPL. Nevertheless, the ability to appeal to
the Commission to obtain additional input in the event of differences will be
useful.

Do you believe “active” in the sense of decision-making in the hands of
PSC acting through its representative is a better approach than FPL’s
proposal?

No. I believe it is neither necessary nor desirable. It is not necessary,
because: (1) FPL has an experienced, capable staff and is well able to handle
the mechanics of the proposed transaction; (2) FPL’s proposed process will
benefit from the input and practical experience of the Commission’s financial
advisor; and (3) the Commission already has all the tools and oversight it
needs to assure that customers’ interests are properly represented and
protected. It is not desirable, because it places the Commission, directly or
indirectly, in the role of accepting specific responsibility for execution — a

precedent which, I submit, may not represent good public policy.

Mr. Fichera’s proposed standard — that the only way to protect customers is to

provide for Commission (i.e., Saber’s) approval of all future decisions before
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they are made final — could just as well be applied to every other aspect of
utility operations. I do not believe the Commission should want to put itself --
particularly by extension through an independent consultant -- in the position
of making final decisions on operational matters, whether in day-to-day
operations or in financing matters.

What implications would there be if, notwithstanding your
recommendation, the Commission chooses to make itself, by acting
through its financial advisor, responsible for the decision-making?
Although I believe it is neither necessary nor desirable, FPL remains
committed to executing a low cost, efficient transaction, and we will work
productively and cooperatively whichever way the Commission chooses to go.
Obviously, if FPL is not in a position to make the final decisions it cannot be
held accountable for the final result, and it is conceivable that we might in
good faith conclude that better results could have been achieved if different
decisions had been taken. However, we will do all we can, consistent with
observing the law and with maintaining our fiduciary obligations to our
shareholders, to make the process a success even if that process is not
precisely the one we would have chosen. But clarity in where final decision-
making authority (and hence accountability) rests is crucial.

If the Commission chooses to reserve to itself, acting through its
representative, final decision-making authority, are there limits to this

authority?
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Yes. Under federal securities law, FPL as the parent of the issuer bears
ultimate responsibility for the accuracy and completeness of the disclosures
and representations made in bringing the debt to market. Accordingly, under
all circumstances, FPL must have final authority to determine the exact
wording of disclosure, and this should be made clear in any final order the
Commission issues deciding how decision-making authority will be executed.
Mr. Fichera in his testimony proposes a set of “best practices.” Do you
concur with these?

Not entirely. Mr. Fichera presents no evidence that his proposed practices do
in fact lead to the best result and states only that they are based on his and
Saber’s experience. Reasonable people can disagree as to whether or not a
particular practice is “best” in the context of the specifics of FPL’s financing
application.

Do you concur with practice #1?

In part, yes, subject to my observations about decision-making authority noted
earlier. [ believe it will be useful to have the Commission’s representative
participate in the selection of the underwriters and underwriters’ counsel,
since this drives the largest single issuance cost. I see no value in having the
Commission involve themselves, directly or indirectly, in selecting and
negotiating with minor participants, such as printers, auditors or trustee.
Moreover, the Commission should not select company counsel, or what Mr.
Fichera has described as “deal” counsel.

Do you concur with practice #2?
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Yes, in part. In (2), Mr. Fichera recommends that the Commission carefully
review and negotiate all transaction documents and contracts that could affect
future customer costs to ensure accuracy and compliance with all laws, rules
and regulations. I agree that it is important for the Commission to review all
significant transaction documents. For this reason, FPL filed all of the
significant transaction documents in substantially final form on January 13,
2006 with its petition. The only changes expected to be made to these
documents would be those required to conform with rating agency
requirements to obtain “AAA” ratings, to conform to any requirements of
Regulation AB recently adopted by the Securities and Exchange Commission
(which relate principally to servicer reporting requirements), or clerical or
conforming corrections. FPL’s proposed issuance process also provides that
the Commission’s representative and its advisor be provided revised
transaction documents at least 30 days prior to launching the transaction and,
if requested, all other documents and legal opinions at least 10 days prior to
launching the transaction for comment and to determine if the final form of
documents remain in compliance with the financing order. If the Commission
staff has any comments to the forms of financing documents submitted with
the Company’s petition, we would welcome receiving them as soon as
possible.

Do you agree with practice #3?

I am unable to determine what Mr. Fichera means by “Ensure all statutory

limits which benefit ratepayers are strictly enforced.” To the extent this
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simply means that the Commission should comply with the Florida statute
governing securitization, I agree it is a best practice.

Do you agree with practice #4?

In part. I agree in principle that if actual servicer costs are higher or lower
than the formal agreement between the SPE and FPL provides that customers
should pay or receive the difference. However, as a practical matter, I believe
it will be more costly to identify and account for these costs separately than
any likely savings to the customer might be worth. That is why FPL used
estimates representing the lower end of a range of such fees that have been
approved in other utility asset-backed securitizations.

Do you agree with practice #5?

No. For obvious reasons I do not believe it is appropriate to require that the .
.. . bonds be offered to the broadest possible market . . .” Taken literally, this
implies that FPL should market the bonds all over the world. It is my view
that the potential market among, for example, Bangladeshi investors (to pick
just one market) is not sufficiently large and would not place any realistic
price pressure on the issuance to warrant the effort involved. As in other areas
of Saber’s proposed process, the use of an absolute standard can lead to

unintended negative consequences.

Nevertheless, I concur with the principle underlying practice #5 to the extent

that I believe careful consideration needs to be given to how broadly to market

the bonds, balancing the incremental effort involved with the likely
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incremental price pressure. FPL expects to develop, in conjunction with the
underwriters and the Commission’s representative and its advisor, a marketing
plan prior to proceeding with the transaction. Mr. Olson addresses this issue
in his testimony.

Do you agree with practice #6?

I agree that, in general, the attributes of “transparency” and “accountability”
are desirable. However, without any information as to what specific practices
Mr. Fichera believes are necessary to achieve transparency and accountability,
I cannot determine whether I am in agreement with the practice as stated.

Do you agree with practice #7?

Generally yes. Subject to the reservations expressed earlier about clarity of
decision-making authority, I believe the issues addressed in practice #7 should
all be part of the evaluation of FPL’s specific issuance approach that the
Commission’s representative and its financial advisor evaluate.

Do you agree with practice #8?

No. For the reasons noted earlier I believe “lowest cost”, as described by Mr.
Fichera, is an inappropriate standard Nonetheless, if the company is asked to
certify that it has taken all reasonable actions likely to lead to lowest cost,
properly balanced by the other considerations I described earlier, we would do
sO.

Do you agree with practice #9?

No. The financing documents are for the benefit of bondholders. We believe

that Section 366.8260(15) already provides this protection for customers.
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Mr. Fichera provides a list of what he considers deficiencies in FPL’s
proposed financing order. Are there factors the Commission should
consider in evaluating Mr. Fichera’s suggested deficiencies in FPL’s
proposed financing order filed with FPL’s petition?

Yes. As an introductory comment to Mr. Fichera’s list of deficiencies, let me
state that FPL’s proposed form of financing order as well as proposed
transaction documents were based upon industry precedent. In fact, Mr.
Fichera admits in his testimony that the proposed transaction structure is
consistent with most but not all other transactions. Mr. Fichera focuses upon
one significant issue in our proposed form of financing order-that the FPL
does not give “day of pricing” approval to the Commission or its Staff. [ have
discussed the reasons for our approach to the Commission’s participation in
the structuring, marketing and approval process above. As for the list of other
“deficiencies” in our proposal cited by Mr. Fichera, we are happy to see that
the list is short. But let me assure you that the Company did its homework,
and each of these issues was carefully considered by us. In fact, some of these
“deficiencies” do not exist, because they have already been addressed in our
financing order and the transaction documents. I will address those factors by

item number as they appear in Mr. Fichera’s testimony on page 53.

In (1) we do not believe that the “negligence” standard is either customary or

required in the marketplace to sell the storm recovery bonds. As for the
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protection of customers, Section 366.8260(15) provides express protection for

them for FPL malfeasance under the servicing arrangement.

In (2), FPL has already stated in testimony that Section 366.8260(15) protects

customers against losses from a servicer default.

In (3), Mr. Fichera states that FPL’s proposed financing order should prohibit
FPL from terminating the Servicing Agreement in the case of a Servicer
default, without FPSC approval. While there is no such statement in FPL’s
proposed financing order, FPL's proposed form of servicing agreement
prohibits FPL from voluntarily resigning as servicer unless FPL determines
that it can no longer legally perform its services functions. This provision was
included because FPL recognizes that the servicing functions are inextricably
related to FPL's normal billing and collection activities. In addition the
proposed form of financing order submitted by FPL prohibits the appointment
of a successor servicer under the servicing agreement, without Commission
consent, if such appointment would result in an increase in servicing fees
greater than any threshold proposed in the financing order. These servicing
agreement provisions are consistent with the protections afforded in other

transactions, including transactions in which Mr. Fichera has participated.

In (4) Mr. Fichera states that FPL’s proposed financing order is deficient

because it does not “require that any Servicer “float” benefit to Florida
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ratepayers rather than FPL”. The Servicer “float” pertains to any interest
carnings on funds collected for repayment by FPL which have not yet been
remitted to the trustee. FPL’s proposed servicing agreement, as filed with the
Commission, requires FPL to remit funds to the trustee on a daily basis.
Consequently, all interest earnings accrue to the customer’s benefit and there
is no Servicer “float”. FPL is uncertain how it could account for intraday
earnings or adjustments related to the true-up of actual vs. forecast write-offs.
These amounts are negligible and consequently, the agreement proposes that

these amounts, positive or negative, will accrue to the Servicer.

In (5), Mr. Fichera recommends that FPL’s financing order “mandate
continuing disclosure to the SEC and the general public to increase liquidity
for storm-recovery bonds and lower ratepayer costs”. The SEC provides that
if there are fewer than 300 investors in a security, the issuer may deregister
the security and suspend SEC reporting requirements once the entity has filed
at least one 10-K with the SEC. This practice has been routinely followed
(and is expected by investors) in utility transition bond transactions. The
deregistration of securities eliminates the need for annual audited financial
statements as well as Sarbanes Oxley related certifications, reducing ongoing
transaction costs to customers and liabilities to the company. Investors can
continue to receive financial information from the trustee or from web sites
maintained by the issuer. Consequently, I believe that mandating continuing

disclosure to the SEC is not a preferable feature to include in FPL’s financing
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order. FPL would agree to make continuing disclosure of specified

transaction information available via a website.

In (6) Mr. Fichera contends that FPL’s proposed financing order is deficient
because it does not require FPL to “include an accurate description of credit
risk in marketing documents.” First, as FPL has not yet submitted the
proposed form of its marketing materials, this statement seems premature, at
best. But in anticipation of a request by Mr. Fichera to include in such
marketing materials a statement evaluating the credit risk of the storm
recovery bonds, I will respond. Any evaluation of credit risk is judgmental in
nature, and thus not subject to an evaluation of accuracy. In other offerings,
Mr. Fichera has recommended that language be included in the offering
documents and marketing materials stating that “the broad-based nature of
the true-up mechanism and the state pledge, serve to effectively eliminate, for
all practical purposes and circumstances, any credit risk associated with the
Bonds.” While I can understand why a financial advisor might desire for an
issuer to make such a statement, it is neither appropriate, nor customary for an
issuer to make judgmental statements regarding the level of credit risk related
to an investment in offering documents provided to the SEC or marketing
materials governed by securities law. Credit risk can mean different things to
different people. The SEC in its guidance to issuers is very clear that issuers
are to provide investors with disclosure that is not misleading. Investors

should form their own conclusions relative to an investment’s risk
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characteristics through review of factual information provided by the issuer in
offering documents and marketing materials and review of assessments of
credit risk made by the rating agencies. If there are stress tests which
illustrate the remoteness of the possibility that the storm recovery bonds
would not be paid on time, and there is a perceived benefit, it would be far
preferable to state the results of such tests in the offering documents to
establish that conclusion. Instead of mandating the inclusion of a credit risk
assessment, the Commission should instead be content with reminding FPL of

its obligations to comply with federal securities law in its disclosure.

If the Commission chooses to make a finding or a conclusion regarding the
credit risk of this security in the financing order as a statement of fact, FPL
would include that statement in offering documents and marketing materials
provided it was clearly identified in each instance that it was a conclusion of

the Commission and not the Company.

Similarly, if Mr. Fichera desires to characterize the State’s obligations under
the financing order, as he does in testimony, as “direct, explicit, conditional
and irrevocable”, or to describe the role of the State and local governments a
“payors of last resort” with respect to the charges, we will similarly include
such statements as conclusions of the Commission, not the Company-as this
language is not explicitly included in the statute.

In (7), Mr. Fichera states that FPL’s proposed financing order is deficient
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because it does not “describe accurately the government’s role in the
transaction.” I disagree completely with this claim. The description of the
state pledge included in FPL’s proposed financing order is taken directly from
the statute. Mr. Fichera would prefer for the financing order to characterize
the state pledge as a “guaranty.” This, to my mind, would be an inaccurate
description. While the words “pledge” and “guaranty” may be similar in
meaning to the lay person, they may be viewed differently in the investment
community, [ believe it is most prudent and accurate to use the words chosen
by the legislature when drafting the statute. However, if the Commission
chooses to describe its covenant in the financing order and the statute as a
guarantee, our offering document will quote the language of the financing
order as statements of the Commission.

Would you please summarize the key points related to securitization that
the Commission should consider as it determines what to include in its
final ruling and/or in the financing order?

Yes. First, and most important, the Commission should be clear in deciding
and communicating which party will have final decision-making authority: the
Commission acting through its representative, or FPL. I believe the former is
less desirable, but subject to the limitation that FPL will always have to retain
authority over its SEC disclosure, either can work. However, clarity is

required.
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Second, a “lowest cost” standard as described in Mr. Fichera’s testimony,
while superficially appealing, is inappropriate for this case. It cannot be
objectively measured, it ignores other important non-cost criteria, and it
creates the potential for abuse. A more comprehensive view of total cost
which encompasses reasonable expediency and a balance of customer and
company interests would be a more appropriate standard for the Commission
to require. FPL fully intends to take all reasonable measures to get the best
deal for customers consistent with the terms of the financing order, the market
conditions at the time of pricing and the other considerations discussed in my

testimony.

Third, contrary to Mr. Fichera’s statements, we welcome the Commission and
Staff’s involvement in the issuance process and believe the general process
that we have laid out readily accommodates it. We look forward to benefiting
from the practical experience Saber Partners has gained in other securitization
transactions. The process as we have laid it out, however, does provide that
FPL has final decision-making authority and therefore seeks to have all input
addressed and approvals given before specific decisions are made. It makes
no provision for the Commission, the Staff, or the financial advisor to agree to
a proposed decision and then subsequently say “no, we changed our minds.”
For this limitation I make no apologies. If the Commission chooses to assume
final decision-making authority, then the specifics of the proposed issuance

process would need to change.
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Fourth, contrary to Mr. Fichera’s and Mr. Noel’s assertions, FPL recognizes
that it has a very strong interest in this transaction being successful, reflected
in very tight pricing, an efficient execution process, and a deal that is well
recognized by key capital market participants. In this, our interests are
aligned with customers. An excellent transaction is a key objective of the
entire FPL Treasury team for 2006.

Does this conclude your rebuttal testimony?

Yes.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for rate increase by ) Docket No. 050045-R1
Florida Power & Light Company. ) ’
)
In re: 2005 comprehensive depreciation ) Docket No. 050188-E1
study by Florida Power & Light Company. )
)

STIPULATION AND SETTLEMENT

WHEREAS, pursuant to its petition filed March 22, 2005, Florida Power & Light
Company (FPL) has petitioned the Florida Public Service Commission (FPSC or Comumission)
for an increase in base rates and other related relief;

WHEREAS, the Office of the Atlomey General (AG), the Office of Public Counsel
(OPC), The Florida Industrial Power Users Group (FIPUG), AARP, Florida Retail Federation
(FRF), the Commercial Group (CG), the Federal Executive Agencies (FEA), and South Florida
Hospital and Healthcare Association (SFHHA) have intervened, and have signed this
Stipulation and Settlement (unless the context clearly requires otherwise, the term Party or
Parties means a signatory to this Stipulation and Seftlement);

WHEREAS, FPL and the Parties to this Stipulation and Settlement recognize that this is a
period of unprecedented world energy prices and that this Stipulation and Settlement will
mitigate the impact of high energy prices;

WHEREAS, FPPL haé provided the minimum filing requirements (MFRs) as required by
the FPSC and such MFRs have been thoroughly reviewed by the FPSC Staff and the Parties to

this proceeding;

COSUMENT KLMEER-CATC
J8096 a2z s
FPSC-COMMISSION CLERK
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WHEREAS, FPL has filed comprehensive testimony in support of and detailing its
MFRs;

WHEREAS, on March 16, 2005, FPL filed comprehensive depreciation studies in
| accordance with FPSC Rule 25-6.0436(8)(a), Florida Administrative Code;

WHEREAS, the parties in this proceeding have conducted extensive discovery on the
MTFRs, depreciation studies, and FPL's testimony;

WHEREAS, the discovery conducted has included the production and opportunity to
inspect more than 315,000 pages of information regarding Fl;L's costs and operations;

WHEREAS, the Parties to this Stipulation and Settlement have undertaken to resolve the
issues raised in these proceedings so as to maintain a degree of stability to FPL's base rates and
charges, and to provide incentives to FPL to continue to promote efficiency through the term of
this Stipulation and Settlement;

WHEREAS, FPL is currently operating under a stipulation and settlement agreement
agreed to by OPC and other parties, and approved by the FPSC by Order PSC-02-0501-AS-EI,
issued April 11, 2002, in Docket Nos, 001148-EI and 020001-EI (2002 Agreement);

WHEREAS, previous to the 2002 Agreement, FPL operated under a stipulation and
settlement agreement approved by the FPSC in Order No. PSC 99-0519-AS-EI (1999
Agreement);

WHEREAS, the 1999 and 2002 Agreements, combined, provided for a reduction of $600
million in FPL’s base rates, and include revenue sharing plans that have resulted in refunds to

customers to date in excess of $225 million;
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WHEREAS, thé 1999 and 2002 Agreements and revenue sharing plans have provided
significant benefits to customers, resulting in approximately $4 billion in total savings to FPL's
customers through the end of 2005;

WHEREAS, during 2005 FPL has added two new power plants in Martin and Manatee
Counties at installed costs totaling approximately $887 million without incrgasin g base rates;

WHEREAS, FPL must make substantial inves}xnents in the construction of new electric
generation and other infrastructure for the foreseeable future in order to continue to provide safe
and reliable power to meet the growing needs of retail customers in the state of Florida; and

WHEREAS, an extension of the revenue sharing plan and preservation of the benefits for
customers of the $600 million reduction in base rates provided for in ‘the 1999 and 2002
Agreements during the period in which this Stipulation and Settlement is in effect, and other
provisions as set forth herein, including the provision for the incremental base rate recovery of
costs associated with the addition of electric generation, will further be beneficial to retail
customers;

NOW THEREFORE, in consideration of the foregoing and the covenants contained
herein, the Parties hereby stipulate and agree:

1. Upon approval and final order of the FPSC, this Stipulation and Settlement will
become effective on January 1, 2006 (the “Implementation Date"), and shall continue through
December 31, 2009 (the “Minimum Term™), and thereafier shall remain in effect until terminated
on the date that new base rates become effective pursuant to order of the FPSC following a
formal administrative hearing held either on the FPSC’s own motion or on request made by any

of the Parties to this Stipulation and Settlement in accordance with Chapter 366, Florida Statutes,
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2. FPL’s retail base rates and base rate structure shall remain unchanged, except as
ofherwise permitted in this Stipulation and Settlement. The following tariff changes shall be
approved and implemented:

a. (i) As reflected in FPL's MFR E-14, institution of the optional High Load
Factor Time-of-Use rate with an adjustment to reflect a 65% load factor
breakeven point by rate class, the Seasonal Demand Time-of-Use rate, and the
General Service Constant Use Rate;

(1) Elimination of the 10 kW exemption from rates.

(iii) The combined adjustments to implement (i) and (ii) above shall be made
on a revenue neutral basis with reference to the 2006 forecast reflected in
MFR E-13(c) at present base rates.

b. Raising the inversion point on the RS-1 rate from 750 kWh to 1,000 kWh, on
a revenue neutral basis with reference to the 2006 forecast reflected in MFR
E-13{c) at present base rates.

c. Consolidation and collection of all gross receipts taxes, including existing
gross receipts taxes embedded in base rates, through the separatc gross
receipts tax line item on bills, on a revenue neutral basis with reference to the
2006 forecast reflected in MFR E-13(c) at present base rates.

d. Al any time during the term of the Stipulation and Settlement and subject to
Commission approval, any new or revised tariff provisions or rate schedules
requested by FPL, provided that such tariff request does not increase any

existing base rate component of a tariff or rate schedule during the term of the
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Stipulation and Settlement unless the application of such new or revised tariff
or rate schedule is optional to the utility’s customers.

3. Except as provided in Section 1, no Party to this Stipulation and Settlement will
request, support, or seek to impose a change in the application of any provision hereof. AG,
OPC, FIPUG, AARP, FRF, FEA, CG, and SFHHA will neither seek nor support any reduction in
FPL's base rates and charges, including interim rate decreases, to take effect prior to the end of
the Minimum Term of this Stipulation and Settlement unless a reduction request is initiated by
FPL. FPL will not petition for an increase in its base rates and charges, including interim rate
increases, to take effect for meter readings before the end of the Minimum Term except s
provided for in Section 6. During the term of this Stipulation and Settlement, except as
otherwise provided for in this Stipulation and Settlement, or except for unforeseen extraordinary
costs imposed by government agencies relating to safety or matters of national security, FPL wili
not petition for any new surcharges, on an interim or permanent basis, to recover costs that are of
a type that traditionally and historically would be, or are presently, recovered through base rates.

4. During the term of this Stipulation and Settiement, revenues which are above the
Jevels stated herein below in Section 5 will be shared between FPL and its retail electric utility
customers -- it being expressly understood and agreed that the mechanism for eamings sharing
herein established is not intended to be a vehicle for "rate case" type inquiry concerning
expenses, investment, and financial results of operations.

5. Commencing on the Implementation Date and for the calendar years 2006, 2007, 2008
and 2009, and continuing thereafter until terminated, FPL will be under a Revenue Sharing
Incentive Plan as set forth below. For purposes of this Revenue Sharing Incentive Plan, the

following retail base rate revenue threshold amounts are established:
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a, Sharing Threshold - Retail base rate revenues between the sharing threshold
amount and the retail base rate revenue cap as defined in Section 5(b) below will be
divided into two shares on a 1/3, 2/3 basis. FPL's shareholders shall receive the 1/3
share. The 2/3 share will be refunded to retail customers. The sharing threshold for 2006
will be established by using the 2005 sharing threshold of $3,880 million in retail base
rate revenues, increased by the average annual growth rate in retail kWh seles for the ten
year period ending December 31, 2005. For each succeeding calendar year or portion
thereof during which the Stipulation and Settlement is in effect, the succeeding calendar
year retail base rate revenue sharing threshold amounts shall be established by increasing
the prior year’s threshold by the sum of the following two amounts: (i) the average
annual growth rate in retail kWh sales for the ten calendar year period ending December
31 of the preceding year muitiplied by the prior year's retail base rate revenue sharing
threshold and (ii) the amount of any incremental GBRA revenues in that year. The
GBRA is described in Section 17.

b. Revenue Cap - Retail base rate revenues above the retail base rate revenue cap
will be refunded to retail customers on an annual basis, The retai] base rale revenue cap
for 2006 will be established by using the 2005 cap of $4,040 million in retail base rate
revenues, increased by the average annual growth rate in retail kWh sales for the ten
calendar year period ending December 31, 2005. For each succeeding calendar year o.r
portion thereof during which the Stipulation and Settlement is in effect, the succeeding
calendar year retail base rate revenue cap amounts shall be established by increasing the
prior year’s cap byl the sum of the following two amounts: (i) the average annual growth

rate in retail kWh sales for the ten calendar year period ending December 31 of the
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preceding year multiplied by the prior year®s retail base rate revenue cap amount and (ii)
the amount of any incremental GBRA revenues in that year.
c. Revenue exclusions - The Revenue Sharing Incentive Plan and the
corresponding revenue sharing thresholds and revenue caps are intended to relate only to
retail base rate revenues of FPL based on its current structure and regulatory framework.
Thus, for example, incremental revenues attributable to a business combination or
acquisition involving FPL, its parent, or its affiliates, whether inside or outside the state
of Florida, or revenues from any clause, surcharge or other recovery mechanism other
than retail base rates, shall be excluded in determining retail base rate revenues for
purposes of revenue sharing under this Stipulation and Settlement.
d. Refund mechanism - Refunds will be paid to customers as described in
Section 7.
e. Caleulation of sharing threshold and revenue cap for partial calendar years ~
In the event that this Stipulation and Settlement is terminated other than at the end of a
calendar year, the sharing threshold and revenue cap for the partial calendar year shall be
determined at the end of that calendar year by (i) dividing the retail k'Wh sales during the
partial calendar year by the retail kWh for the full calendar year, and (ji) applying the
resulting fraction to the sharing threshold and revenue cap for the full calendar year that
would have been calculated as set forth in Sections 5(2) and 5(b) above.
f. Calculation of annual average growth rate - For purposes of this Section 5, the
average annual growth rate shall be calculated by summing the percentage change in

retail kWh sales for each year in the relevant ten year period and dividing by 10.
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6. If FPL's retail base rate earnings fall below a 10% ROE as reported on an FPSC
adjusted or pro-forma basis on an FPL monthly eamings surveillance report during the term of
this Stipulation and Settlement, FPL may petition the FPSC to amend its base rates
notwithstanding the provisions of Section 3, either as a general rate proceeding or as a limited
proceeding under Section 366.076, Florida Statutes. Parties to this Stipulation and Settlement
are not precluded from participating in such a proceeding, and, in the event that FPL petitions to
initiate a limited proceeding under this Section 6, any Party may petition to initiate any
proceeding otherwise permitted by Florida law. This Stipulation and Settlement shall terminate
upon the effective date of any Final Order issued in such proceeding that changes FPL's base
rates. This paragraph shall not be construed 1o bar or limit FPL from any recovery of costs
otherwise contemplated by this Stipulation and Settlement.

7. All revenue-sharing refunds will be paid with interest at the 30-day commercial paper
rate to retail customers of record during the last three months of each applicable refund period
based on their proportionate share of base rate revenues for the refund period. For purposes of
calculating interest only, it will be assumed that revenues 1o be refunded were collected evenly
throughout the preceding refund period. All refunds with interest will be in the form of a credit
on the customers' bills beginning with the first day of the first billing cycle of the second month
after the end of the applicable refund period (or, in the case of a partial calendar year refund,
after the end of that calendar year). Refunds to former customers will be completed as
expeditiously as reasonably possible.

8. Starting with the effective date of this Stipulation and Settlement, FPL may, at its
option, amortize up to $125,000,000 annually as a credit to depreciation expense and a debit to

the bottom line depreciation reserve over the term of this Stipulation and Settlement. Any such
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reserve amount will be. applied first to reduce any reserve excesses by account, as determined in
FPL’s depreciation studies filed after the term of this Stipulation and Settlement, and thereafter
will result in reserve deficiencies. Any such reserve deficiencies will be allocated to individual
reserve balances based on the ratio of the net book value of each plant account to total net book
value of all plant. The amounts allocated to the reserves will be included m the remaining life
depreciation rate and recovered over the remaining lives of the various assets. Additionatly,
depreciation rates and/or capital recovery schedules shall be established pursuant to the
comprehensive depreciation studies as filed March 16, 2005 and will not be changed for the term
of this Stipulation and Setilement.

9. FPL will be permitted clause recovery of prudently incwrred incremental costs
associated with the establishment of a Regional Trmsmission Organization or any other costs
arising from an order of the FPSC or the Federal Energy Regulatory Commission addressing any
alternative configuration or structure to address independent transmission system governance or
operation. Any Party to this Stipulation and Settlement may participate in any proceeding
relating to the recovery of costs contemplated in this section for the purpose of challenging the
reasonableness and prudence of such costs, but not for the purpose of challenging FPL’s right to
clause recovery of such costs.

| 10. No Party to this Stipulation and Settlement shall appeal the FPSC’s Final Order in
Docket No. 041291-El. Further, Parties agree to the following provisions relative to th;.-. target

level and funding of Account No. 228.1 and recovery of any deficits in such Account:
2. The target level for Account No. 228.1 shall be as established by the
Commission, whether on its own motion, upon petition by FPL, or in

conjunction with a proceeding held in accordance with Section 366.8260,
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Florida Statutes. FPL will be permitted to recover prudently incurred costs
associated with events covered by Account No. 228.1 and replenish Account
No. 228.1 to a target level through charges to customers, that are approved by
the'Connnission, that are independent of and incremental to base rates and
without the application of any form of eamings test or measure. The fact thaf
insufficient funds have been accumulated in Account No. 228.1 to cover costs
associated with events covered by that Account shall not be evidence of
imprudence or the basis of a disallowance. Repleriishment of Account No.
228.1 to a target level approved by the Commission and/or the recovery of any
costs incurred in excess of funds accumulated in Account No. 228.1 and
insurance shall be accomplished through Section 366.8260, Florida Statutes,
and/or through 2 separate surcharge that is independent of and incremental to
retail base rates, as approved by the Commission. Parties to this Stipulation and
Settlement are not precluded from participating in such a proceeding, nor
precluded from challenging the amount of such target level or ﬁrhether recovery
should be accomplished cither throuéh Section 366.8260, Florida Statutes or
through a separate surcharge.
b. The current base rate accrual to Account No, 228.1 of $20.3 million is suspended
effective Jenuary 1, 2006,
¢. No revenues contemplated by this Section 10 shall be included in the
computation of retail base rate revenues for purposes of revenue sharing under

this Stipulation and Settlement.

10
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11. The current decommissioning accrual of $78,516,937 (jurisdictional) approved in
Order No. PSC-02-0055-PAA-EI shall be suspended effective September 1, 2005 and shall
remain suspended through the Minimum Term and, at the Company’s option, for any additional
period during which this Stipulation and Settlement remains in effect. FPL's decommissioning
study to be filed on or before December 31, 2005 shall have no impact on FPL’s base rates,
charges, or the terms of this Stipulation and Settlement.

12. The portion of St. Johns River Power Park (“SJRPP™) capacity costs and certain
capacity revenues that are currently embedded in base rates shall continue to be recovered
through base rates in the current manner as contemplated by Order No. PSC-92-1334-FOF-EIL

13. New capital costs for environmental expenditures recovered through the
Environmental Cost Recovery Clause will be allocated, for the purpose of clause recovery,
consistent with FPL’s current cost of service methodology.

14, Post-September 11, 2001 incremental security costs shall remain in and be recovered
through the Capacity Clause.

15. For surveillance reporting requirements and all regulatory purposes, FPL's ROE will
be calculated based upon an adjusted equity ratio as follows. FPL’s adjusted equity ratio will be
capped at 55.83% as included in FPL’s projected 1998 Rate of Retwn Report for surveillance
purposes. The adjusted equity ratio equals common equity divided by the sum of common
equity, preferred equity, debt and off-balance sheet obligations. The amount used for off-balance
sheet obligations will be calculated per the Standard & Poor’s methodology.

16. Effective on the Implementation Date, FPL will continue to operate without an

authorized Return on Equity (ROE) range for the purpose of addressing eamings levels, and the

n



Docket No. 060038-El

M. Dewhurst, Exhibit No,

Document No. MPD-4, Page 12 of 15
Stipulation and Settlement dated 8/22/05

revenue sharing mechanism herein described will be the appropriate and exclusive mechanism fo
address earnings levels, but an ROE of 11.75% shall be used for all other regulatory purposes.

17. For any power plant that is approved pursuant to the Florida Power Plant Siting Act
(PPSA) and achieves commercial operation within the term of this Stipulation and Seitlement,
the costs of which are not recovered fully through a clause or clauses, FPL’s base rates will be
increased by the annualized base revenue requirement for the first 12 months of operation,
reflecting the costs upon which the cumulative present value revenue requirements (CPVRR)
were or are predicated, and pursuant to which a need determination was granted by the FPSC, -
such adjustment to be reflected on FPL's customer bills by increasing base charges, and non-
clause recoverable credits, by an equal percentage. FPL will begin applying the incremental base
rate charges required by this Stipulation and Settlement to meter readings made on and after the
commercial in service date of any such power plant. Such adjustment shall be referred to as a
Generation Base Rate Adjustment (GBRA). The GBRA will be calculated using an 11,75%
ROE and the capital structure as per Section 15 above. FPL will calculate and submit for
Commission confirmation the amount of the GBRA using the Capacity Clause projection filing
for the year that the plant is to go into service. In the event that the actual capital costs of
generation projects are lower than were or are projected in the need determination proceeding,
the difference will be flowed back via a true-up to the Capacity Clause. In the event that actual
capital costs for such power plant are higher than were projected in the need determination
proceeding, FPL at its option may initiate a limited proceeding per Section 366.076, Florida
Statutes, Emited to the issue of whether FPL has rﬁct the requirements of Rule 25-22.082(15),
Florida Administrative Code. If the Commission finds that FPL has met the requirements of

Rule 25-22.082(15), FPL shall increase the GBRA by the comresponding incremental revenue

12
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requirement due to such additional capital costs. However, FPL’s election not to seek such an
increase in the GBRA shall not preclude FPL from booking any incremental costs for
surveillance reporting and all regulatory purposes subject only to a finding of imprudence or
disallow;ance by the Commission. Upon termination of the Stipulation and Settlement, FPL’s
base rate levels, including the effects of any GBRA, shall continue in effect until next reset by
the Commission. Any Party to this Stipulation and Seftlement may participate in any such
limited proceeding for the purpose of challenging whether ¥PL has met the requirements of Rule
25-22.082(15). A GBRA shall be implemented upon commercial operation of Turkey Point Unit
5, currently projected to occur in mid-2007, by increasing base rates by the estimated annual
revenue requirement exclusive of fuel of the costs upon which the CPVRR for Turkey Point Unit
5 were predicated, and pursuant to which a need determination was granted by the FPSC in
Order No. PSC-04-0609-FOF-El, such adjustment to be reflected on FPL's customer bills by
increasing base charges and non-clause recoverable credits, by an equal percentage. FPL will
begin applying the incremental base rate charges required by this Stipulation and Settlement to
meter readings made on and after the commercial in service date of Turkey Point Unit 5.

18. This -Stipulation and Scttlement is contingent on approval in its entirety by the FPSC.
This Stipulation and Settlement will resolve all matters in these Dockets pursuant to and in
accordance with Section 120.57(4), Florida Statutes. This Docket will be closed effective on the
date the FPSC Order approving this Stipulation and Settlement is final.

19. All Parties to this Stipulation and Settlement agree to endorse and support the

Stipulation and Settlement before the FPSC and any other administrative or judicial tribunal, and

in any other forum.

13
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20. This Stipulation and Setilement dated as of August 22, 2005 may be executed in

counterpart originals, and a facsimile of an original si g:natufc shall be deemed an original.

In Witness Whereof, the Parties evidence their acceptance and agreement with the

provisions of this Stipulation and Settlement by their signature,

Florida Power & Light Company
700 Universe Boulevard
Juno Beach, FL 33408

By:

W, G. Walker, III

Charles J. Crist, Jr., Attorney General
Office of the Attorney General

The Capitol-PLO1
Tallahassee, FL 32399-1050

By:
Charles J. Crist, Jr., Esq.

Florida Industrial Power Users Group

McWhirter, Reeves P.A.,
400 North Tampa Strect
Suite 2450

14

Office of Public Counsel

c/o The Florida Legislature

111 West Madison St, Suite 812
Tallahassee, FL 32399-1400.

By:

Harold A. McLean, Esq.

South Florida Hospital & Healthcare Assoc.

Andrews Kurth LLP
1701 Pennsylvania Avenue, NW
Suite 30

on, DC 20006

N G-

‘Kenneth L. Wiseman, Esq.
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The Commercial Group AARP

McKenna Long & Aldridge LLP Michael B. Twomey, Bsq.
One Peachtree Center P.O. Box 5256

303 Peachiree Street NE, Suite 5300 Tallahassee, FL 32314-5256

Atlanta, GA 30308

By: //
~Alan R. Vns, Esq.

Florida Retail Federation Federal Executive Agencies
Landers & Parsons, P.A. Major Craig Paulson, Esq.
310 West College Avenue 139 Barnes Drive

Tallahassee, FL 32301 Tyndall Air Force Base, FL 32403

Gy_Ladbs

et Lt , //%‘“4
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related to Hurricane Katrina of $261,000, Schedule 2, line 12 of my

exhibit reflects the estimates of insurance reimbursements for each storm.

What was the total amount of recoverable costs charged to the Reserve
for Hurricanes Dennis and Katrina?

The total amount of recoverable costs charged to the Reserve was $53.4
million for Hurricanes Dennis and Katrina. This amount excludes
estimated insurance reimbursements, normal capital costs including cost
of removal, and operation and maintenance expenses normally recovered
through base rates as shown on Schedule 2 of my exhibit.

These exclusions were made voluntarily by the Company consistent
with the treatment in the negotiated Stipulation and Settlement with the
Office of Public Counsel and the Florida Industrial Power Users Group
that was approved by the FPSC in Order No, PSC-05-0250-PAA-EI.

Please describe the adjustments made to exclude the capital costs and
cost of removal from the amount charged to the Reserve.

As shown on Schedule 2 of my exhibit, the Company excluded $7.1
million of estimated capital costs and $628,000 for estimated cost of
removal from the total costs charged to the Reserve. These capital costs
represent the portion of capltat expenditures and cost of removal related
to recovery from Hurricanes Dennis and Katrina equal to the normal
amount that would be charged to capital accounts under normal operating
conditions. The restoration costs charged to the Reserve include that

portion of the otherwise capitalized charges that exceeds the nomal

Witness: R. J. McMiilan
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amount that would be charged to capital accounts under normal operating

conditions.

Please describe the adjustments to exclude an estimate of the operation
and maintenance expenses nomally recovered through base rates from
the total amount of recoverable costs charged to the Reserve for
Hurricanes Dennis and Katrina.

As shown on Schedule 2 of my exhibit, the Company has voluntarily made
an adjustment to deduct $1.6 million from the recoverable costs charged
to the Reserve for Hurricanes Dennis and Katrina. This amount was
identified by the Company as the portion of the storm restoration costs
which could be considered normal operating expenses that would typically
be recoverad through base rates. A breakdown of the estimated normal
operating costs is included on Schedule 3 of my exhibit. These costs
include the portion of straight-time labor and company-owned vehicle
costs for Guif employees associated with storm restoration activity that
would normally be expensed; the budgeted level for tree trimming contract
labor for the number of restoration days associated with Dennis and
Katrina; and normal or budgeted overtime labor charges and materials

and supplies for the days of restoration.

Please explain the interest amount included on Schedule 2, line 22 of
your exhibit,
| have added $905,000 In interest to the Dennis and Katrina storm-

recovery costs in accordance with Sectlon 366.8260 (1) {n) of the Florida

Docket No. Page 9 Witness: R. J. McMillan
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Public Utility Commission of Texas

Memorandum
TO:, Commissioner Julie Parsley
Chairman Paul Hudson
FROM:  Commissioner Barry T. Smitherman ? : Z; ?g
RE; September 21, 2005 Open Meeting Item No. 27

Discussion Regarding the Issuance of Transition Bonds by CenterPoint
Authorized by Docket No. 30485

DATE: September 21, 2005

From the very beginning of my tenure here at the Commission, I have stressed the
importance of competition. Whether it is the ability of electricity customers to choose the
retail electric provider of their choice, the ability of traditional telephone providers to
provision an alternative video choice for consumers, or the selection of vendors by the
Commission itself, consumers, in my opinion, always benefit from firms competing against
each other for that consumer’s “hard-earned dollar.”

Recent examples proving this axiom are apparent, ERCOT recently entered into an interest-
rate-swap transaction for some of its floating-rate debt. The net effect of this swap is to
“cap” ERCOT’s exposure, in the future, to rising short-term interest rates. Initially, ERCOT
was in discussion with its traditional banking relationship about provisioning this swap. At
my suggestion, ERCOT conducted a competitive bid process, which was won by a superior
bid provided by a financial-services firm that was not ERCOT’s traditional bank. The end
result was a better economic result for ratepayers.

Similarly, after not doing so in previous transactions, Commission staff issued an RFP for
financial advisor associated with CenterPoint’s issuance of transition bonds. While several
firms submitted responses, the ultimate winner was the same firm that the Commission has
traditionally used; however, the fee to be paid is approximately 46% of what was paid to that
firm in the last transition-bond financing. With these examples as a backdrop, I want to
solicit your opinion(s) on the following themes:

Theme #1:“More is better than fewer.” While I have not seen the individual responses, I
understand that approximately 14 firms responded to an RFI for sole or joint book running
managing underwriter sent out by the Commission, CenterPoint and our financial advisor,

Page 1 of 2
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relating to the issuance of approximately $1.8 billion in transition bonds. Of the 14
respondents, I would characterize only six or so of the respondents as either “Wall Street”
firms or “money center” banks. Unfortunately, another six Wall Street, or money center,
banks, all of which have previously been involved in one or more of the preceding four
Texas transition bond financings, chose not to respond to the RFI. While we still have
several large, well capitalized firms to choose from (along with several international banks
and regional and minority firms), it is my opinion that competition is more keen and
consumers always benefit when they have more, rather than fewer, qualified entities
competing for that hard earned doller. In this regard, I am extremely frustrated and
disappointed that firms that have previously made money off Texas ratepayers chose not to
even compete for the business this go-round, To the extent that we will be soliciting
additional vendors in the future—either investment banks, law firms, accountants, advisors,
consultants, etc.—I would hope that we will see robust responses from qualified industry
participants.

Theme #2:“All things being equal, price matters the most.” The Commission has
delegated to CenterPoint and our financial advisor the selection of investment banks to
market and potentially underwrite transition bonds associated with CenterPoint’s stranded
cost recovery amount. The RFI (mentioned in the preceding paragraph) contained a number
of questions, including one that asked how much these firms would require in compensation
if they were selected as either sole or joint book running manager. Among equally qualified
firms, it would be my hope that the investment bank(s) providing the least cost transaction to
Texas ratepayers would be the one(s) selected by CenterPoint and our financial advisor to
serve in a lead role. Similarly, I would hope that CenterPoint and our financial advisor will
employ some sort of competitive process in selecting, among equally qualified firms, the
various law firms that will ultimately be required for the documentation, marketing, and
execution of the proposed financing.

Theme #3: “Sooner is better than later.” As you know, ratepayers in CenterPoint’s service
territory are accruing interest at more than 11% until such time as CenterPoint recovers all or
a portion of its stranded costs through a transition-bond financing. Additionally, as was
evidenced yesterday by the Federal Reserve’s move to raise short-term interest rates another
quarter point to 3.75%, interest rates, especially short-term rates, are more likely to continue
rising for the remainder of 2005, It would be my hope that you would join with me in
expressing dissatisfaction with any action or inaction, by any party involved in the
transaction, that has the potential effect of delaying the pricing of these bonds and the closing
of this transaction.

I look forward to our conversation on this topic at the open meeting.

Page2 of 2
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274 be made with reference to the general public interest in, and

275 the scope of effort required to provide, the safe and

276 expeditious restoration of electric service.

277 2. In a financing order issued to an electric utility, the

278| commission shall:

279 a. Except as provided in sub-subparagraph 4. and in

280 subparagraph 4., specify the amount of storm_recovery costs and

281| describe and estimate the amount of financing costs that may be

282 recovered through storm recovery charges and the period over

283 which such costs may be recovered.

284 b. Determine that the proposed structuring, expected

285| pricing, and financing costs of the storm recovery bonds are

286 reasonably expected to result in lower overall costs or would

287| avoid or significantly mitigate rate impacts to customers than

288 would alternative methods of financing or recovering storm

289 recovery costs.

290 c. Ensure that the marketing, structuring, pricing, and

291 financing costs of the storm recovery bonds will result in the

292| lowest cost of the funds and the lowest stoxrm recovery charges

293 that are consistent with market conditions and the terms of the

294 financing order.

295 d. Provide that, for the period specified pursuant to sub-

296| subparagraph a., the imposition and collection of storm recovery

297 charges authorized in the financing order shall be paid by all

298 customers recelving transmisgsion or distribution service from

299 the electric utility or its successors or assignees under

300! commission-approved rate schedules or under special contracts,

301| even in the event the customer elects to purchase electricity

Page 11 of 32

CODING: Words stricken are deletions; words underiined are additions.
hb0303-01-¢c1




Docket No. 060038-E1
M. Dewhurst, Exhibit No.
Document No, MPD-8, Page 1 of |
CS2 HB 303
FLORIDA H O U 8§ E O F REPRESENTATI!IVES

The page provided is an excerpt from the
whole document. The whole document can
be found on the Florida Legislature's

HB303CS website at www.lep.state.fl.us. 2005
cs
245 interest in, and the scope of effort required to provide, the
246 gafe and expeditious restoration of electric service.
247 2. In a financing order issued to an electric utility, the

248 commission shall:

249 a. Except as provided in sub-subparagraph d. and in

250 subparagraph 4., specify the amount of storm-recovery costs and

251 the level of storm-recovery reserves, taking into consideration,

252 to the extent the commission deemg appropriate, any other

253| methods used to recover these costs, and describe and estimate

254| the amount of financing costs that may be recovered through

255| sgtorm-recovery charges and specify the period over which such

256 costs may be recovered.

257 b. Determine that the proposed structuring, expected

258| pricing, and financing costs of the storm-recovery bonds are

259 reasonably expected to result in lower overall costs or would

260 avoid or significantly mitigate rate impacts to customers ag

261 compared with alternative methods of financing or recovering

262 storm-recovery costs.

263 c. Provide that, for the period specified pursuant to sub-

264 subparagraph a., the imposition and collection of storm-recovery

265| charges authorized in the financing order shall be paid by all

266 customers receiving transmigsion or distribution service from

267 the electric utility or its successors or assigneesg under

268 commission-approved rate schedules or under special contracts,

269 even if the customer elects to purchase electricity from an

270| alternative electric supplier following a fundamental change in

271| regulation of public utilities in the state.

Page 10 of 31
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Financing Order Issued

30 days prior to launch

10 days prior to launch

5 days prior to launch

2 days prior to launch
1 day prior to launch

Transaction Launch

Transaction Pricing

48 hours after pricing

72 hours after pricing
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Storm Recovery Bond Issuance Process

Financing Order
Requirements

Suggested Timetable
of
Collaboration Process

Transaction documents subject to changes for rating agency
compliance.

Revised Sale Agreement, Revised Servicing Agreement, Revised
Administration Agreement and Revised Bond Indenture

Registration Statement
Term Sheet
Forms of any legal opinions

Draft Issuance Advice Letter including:
- Expected and final maturities
-Over-collateralization levels
~Other credit enhancements
-Revised estimates of upfront issuance costs
- Estimate of debt service and other ongoing costs for the first]
collection preriod
- Proforma bond structure and coupons
|Draft Initial True-Up Letter including:
- Revised estimate of Storm Bond Repayment Charge and
Storm Bond Tax Charge for each customer class
- Draft tariff sheets

Staff to provide a Structuring Disapproval Letter if warranted

Final Issuance Advice Letter

Completed True-Up Letter including the initial Storm Bond
Repayment Charge and Storm Bond Tax Charge for each customer]
class

Staff adiministrative approval of initial storm charges

Review and Comment on transaction documents
Develop S-3
Develop Transaction Timeline
Review of Draft Marketing Materials
Make necessary changes to transaction documents
Select Underwriter's and other transaction participants

Develop Marketing Plan

Finalize Structure
Finalize Internet Roadshow

Marketing Period Begins

Regular
Briefings

v

Review pricing book

Discuss Preliminary Pricing Guidance
Review pricing book
Discuss Final Pricing

Pricing call

FPL expects that there will be periodic, scheduled discussions between the Commission's representative, its advisor,
FPL and their advisor/underwriters which will increase in frequency as launch date approaches.
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AGREEMENT BETWEEN THE STATE OF FLORIDA
FLORIDA PUBLJIC SERVICE COMMISSION
AND

SABER PARTNERS, L1.C
SABER CAPITAL PARTNERS, LLC
FOR FINANCIAL ADVISORY AND EXYERT WITNES# SERVICES

This AGREEMENT is entered into by and between the Florida Public Service Commission

{the "AGENCY"), an ageney of the State of Florida, with headquarters tocated at 2540 Shwnard Oak

Boulevard, Tallehassee, Florida 32399.0860, and Saber Partners, LLC amd Saber Capital Partners,

LLC (the "FINANCIAL ADVISOR") located at 44 Wall Street, New York, New York 10005. This

agreement shall bind the parties upon it execution by theix representativves, The offective date of

this agreement is the date of the last signature at the end of this agresment.
Whereas, the FINANCIAL ADVISOR is needed to provide finamcial advisory and expert
witness services to the AGENCY with xespect to gll proposals to issue storm recovery bonds by ( '

investor-owned electric ntilities ([OUs) fited on or before September 1, 2006, pursuant {o Section

366.8260, Florida Statutes.
Whereas, the FINANCIAL ADVISOR has the expertise necessary to perform the duties and

n;xsponsibilities outlined in this agreeroent. §
Now, therefore, the parties agres as follows:

ARTICLE I - SCOPE OF SERVICES
For any IOU petition filed with the AGENCY pursnant to Section 366.8260, Florida Statutes,

on or before September 1, 2006, the FINANCIAL ADVISOR agrees to perfoxm gervices a8 directed

in writing by the' AGENCY 's Project Manager, including but not lirnited to:

1. Review the petitibn and alil testimony, exhibits, xesponses o iaterrogatories, responses to
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e, tisadiilg transaripts; and posthearing

Fequests for production of dosuments, dépugition grinsey
2. Assist i (e preparetion of discovery inchiditg
o frejuon f.fﬂtmﬁunﬁm:ofdmmﬁ,mmmaﬁ{mv dqfouummm.o
auppost the 1vipw syd aiiysis of a potition. T

3. Prepars, provids; vid-defend (inctuding, but hot fmited to, ospéridieg to fnwetgatories,

requests for profuetion: of Socueints, and.-depoiitions Eltiated by the partivs 16 & dockered.
Jvceeding oii-u pitition) expert sesthnony-on topics tcxtified by e Project Miiiages. _

4. Roitew dieproposid financing vosis, simeturing of the bond isianics; exited prisin
the bonds, and tesiiip gnd sonditiops of s bands. ik tesk.may inchide: o review. st sanlysls of

mamﬁwmmqnﬁmwﬂmwwh othist: Btated by offier
commissions aof adfvising the AGENCY:staff sis 1o the rangé 6f teohniGissy available. Advisethie

AGENCY staffof Ghe:Sniings sni ke recommsuidstions-For any mod: foations. i the'

5. Analyze whether ibe Snaccing propoked iuthe petition wonld te: reasonalily- sxpoctad to
resitn fower overdll oaste;or wonldavoid o significantly mifigate xats impucts to crisomess;
winld altaontive methods afﬂaanchlsurrwomﬁngMwwmmm
Mmmmnymaﬁaﬁmmmmywmnﬁwhﬁmmf OppRrhx
sticewide programmaiic sxvings exd ecoriotiles of sodls.

6. Reotmmend the method.of the sale.of tissstornt recovery bonds which will resinsl

expesiedto multinthélvwmpoasiblabomom wiig sos.
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7. Aesist in the-proparation. of e fsmiciiig bxder a8 directed by e AGENEY's Projeca,
Manager. This tosk: may foolode surveying fingidtyg ovders voed by other commigsionsin.
sojwachicin with sy bond Bhatciiign sod sdvikiis, Bie AGENCY. staffion opiions & iher
AGENCY o eonslider indevelbping it siomn recovery Sinaios progiaii so 45 1o veduice ratspaye
oagts. This: basc gy, efss inchudle identfying sppropriste:soniilions (bet e AGENCY should
parsting s Fisncing ovlos survosat o Seotof SOGE2NARDHI .
tquma@mmmmmemcmmmwmmmﬁm
ther ot of th YO th 100" oonnee, tho 100 bind et s 10K7s faanchad
§.  Providergdebis &b iatis.of the bond lssuance and informat
iseioll by iboAGENEY's Projist Mensger,
0. Provide g.siatemiunt of the: FINANCIA apiior
- 'Wﬁmqfﬁé.ﬁﬁibgsﬁﬂﬁwaﬁbm underwriting spread, ad the phicing of die stonm
M. Assist e AGHNOY wffh ks roview of nvmption #skiaiss4 by 5 10U on the ackua
mmnfmmwmmwmmwm stitite; |
17, Terfomn ofliex anrvioss selely within s scope: ofitis agrecatent. a5 requegted by the
AGENCY’s Project Mutega.
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13.  The FINANCIAL ADVISOR shall not knowingly perform any services that may require
registration as & securities broker or dealer without first notifying the Project Manager of such
requirexnent and obtaining speoific written authorization from the Project Mabager for such services,
14. The FINANCIAL ADVISOR shall not employ legsl counsel in conjunction with the
performance of any services without first notifying the Project Mmmager of it intent to do so and
obtaining specific written authorization from the Project Manager for the use of legal counsel in
providing such services, .

ARTICLE I ~ ADMINISTRATION AND STANDARDS OF AGREEMENT

1. ‘The AGENCY designates Tin Devlin, Director of Economic Regulation, 2540 Shumar@ Oak
Boulevard, Tallahassec, Florida 32399-0863, photie (850) 413-6400, finx (850) 41366401, znd -
mail te.fl.us as its Project Manager. Day-to-day comumunications concerming case
strategy an;l substantive content of work product shall be directed to Tizna Devlin,

2. The AGENCY desigpates Christiana T. Moore, Associate General Coungel, Office of the
General Counsel, 2540 Shumard Qak Boulevard, Tellahasses, Florida 32399-7019, phone (850)
4136098, fax (850) 413-6099, and e-mail cmioore@psc.tate.flus s its Contract Mansger.
Communications other than day-to-day cammunications concerning case strategy and substantive
content of work product shall be directed to Christiana T. Moore.

3. The FINANCIAL ADVISOR designates Joseph 8. Fichera as its Contract Manager who shall
act as liafson for the purposes of this agreement and to whom all communicatiozs shalt be directed.

Commumications shall be directed to Joseph S. Fichera phone (212)461-2370, fax (212) 461-2371,

and email jfichera@saberpariners.com,
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4. ’I‘h'e FINANCJAL ADVISOR shall comply with the AGENCY standards applicable to the
handling of proprietary or confidential information, attached to this ag:*;eemmt as ATTACHMENT 1
and incorpc.:rated by reference. '

ARTICLE HI - PROFESSIONALS ASSIGNED TO CONTRACT

1. Listed below are the FINANCIAL ADVISOR s professionafs whe will be available to work

for the AGENCY. Bach individual is placed within the appropriate hourly compensation category

(further described in Article V of this agreement).

eni anagem
Name Title
Joseph S. Fichera ‘ CEO
Jeremy Tennenbaum Senior Managing Director
Michse] Noel Senior kanaging Director
Jupe Reed Mauaging Dixector
Becky Klein . Senioe Advisor/Board
Martha Elvey Senior Advisor
Paul S. Sutherland Senior Advisor
Robart Gee - Sepicr Advisor/Bosrd
Fred Grygiel Ssmior Advisor
Other Professionals
Name Title
Taylor Nance Viice President
Associate

Ross Comeaux

2. TheFINANCIAL ADVISOR shall assign, in consultation with and subject to approvat by the
AGENCY’s Project Manager, the individuals listed in this contract to the varions projects to be
completed under the agreement, The AGENCY has the right to approve or disapprove any proposed

changes in the FINANCIAL ADVISOR's staff from the named individusls, The AGENCY shallbe

5
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provided with a résumé of any proposed substitnte and shall be given the: oppoihmity to interview
that person prior to its decision to approve or disapprove.

ARTICLE IV — DELIVERABLES
1. All deliverables shall ﬁe provided in a timely manner to the AGENCY”s Project Manager as

required to meet the schedule for the proceading established by the AGEMCY’s Order Bstablishing
Pro'ccdure (OEP) and any subsequent revisions to the OEP by the Frehearing Officer or the
Commission. ‘

2. The FINANCIAL ADVISOR. shall coordinate, through the Projeit Manager, with the legal
and techmical staff of the AGENCY to provide, in & timely raanner, ihput into the formnlation of
intetrogatories, requests for production of documents, and depositions necessary to support the
FINANCIAL ADVISOR’s review and analysis of an JOU’s petition and direct testimony. The
FINANCIAL ADVISOR shall also coordinate, through the Project Manager, with the legal and
technical staff of the AGENCY to provide, in a timely manney, responsesto interrogatories, requests
for production of documents, and depositions directed by the parties to ths FINANCIAL ADVISOR
as a result of the testimony filed by the FINANCIAL ADVISOR’s designated representatives.

3. Tf required by the Project Manager, a draft copy of the testiraony of the FINANCIAL
ADVISOR’s designated repregentatives shall be delivered to the AGEN:ZY s Project Managex two
weeks prior to the date specified for the filing of staff testimony in the OEP and any subscquent
revisions. A final copy of the testimony ¢f the FINANCIAL ADVISOR ' designatad representatives
shall be &e]ive.md to the AGENCY’s Project Manager one week prior to the date specified for the

filing of staff testimony in the OEP and any subsequent revisions.
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4, “The FINANCIAL ADVISOR agrees thatits designated representatives will sppear, present,
and defend their testimony before the AGENCY at its headquarters in Tullahassee, Florida, on the

dates aud times set for hearing jo the OEP and any subsequent revisions.

5. The FINANCIAL ADVISOR agrees to provide a statement ofthe PINANCIAL ADVISOR’s
opinion as to the fairess or reasonableness of the timing of the sale, the gross underwrmng spread,

and the pricing of the stotm recovery bonds.

ARTICLE V - COMPENSATION

1. Pursuant to Section 366.8260(2)}(b)24j., Flogida Statutes, the compensation dus the

FINANCIAL ADVISOR for services performed pursuant to this agreement and reimbursement for

“allowable expenses shall be included as part of the financing costs to be paid from the proceeds of

1he boad issuance as the AGENCY directs in the financing order. The FINANCIAL ADVISOR

acknowledges that it will be notbs compensated from funds appropriatec to the AGENCY and that

the AGENCY cannot gusrantee issuance of the bonds or any payment.
5 The FINANCIAL ADVISOR shall be compensated on an hourly sasls. Specified below are

two houly fees for work. The first hourly fee is for individuals who aré compensated at a Senior

Management Jevel while the second is for individuals who are compensai :od 28 Other Professionale.

Except as pr0V1ded below, thess two hourly feos include all rclated costs and expenses, inchiding,

but not limited to, overhead and support staff for each level. Bxpenses el gible for reimbursement a8

part nf the financing costs to be paid from the procceds of the bond jssuance are: actual direct out-of-

pocket expenses for long distance telophone charges, long distance ceurier sexvices, third party

printing and copying charges, delivery charges, computer-assisted researsh services, and reasoriable
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and customary direct out-of-pocket expanses for ravel (including airfare a: coach rates), and lodging.

Meals while not in travel status and entertainment expenscs are not eligible for reimbursentent.
Eligible expenses will also include similar expenses incurred by any lega’. counsel employed by the
Financial Advisor with the prior written consent of the Project Manager. Rcimburshﬁle trave] must
be authorized i writing by the AGENCY Project Manager prior to commencement. Expense

documentation shall accompany the FINANCIAL ADVISOR's request for rejimbursement.

Fee for: Senior Management $245 per hour
Legal Counsel (if authprized) $245 per hour
' Other Professionals $175 per howr

3. The hours worked that are eligible for compensation will be appmvéd by the AGENCY on
the basis of the actual time worked by each employee within each of the two categories for work
which the AGENCY's Praject Manager requests the FINANCIAL ADWISOR to perform. The
Project Manager may requixe an estimate of the total number of homrs contemplated by the
. FINANCIAL ADVISOR for each task assigned end may approve performiance of the task based on
that estimate. The FINANCIAL ADVISOR shall notify the Project Manager in advance, and obtain
additional authorization to continue, if it appears that the estimated hours for any task will be

exceeded by more thap 10 percent,

4. All bills for fees or other compensation for services or expenses shall be submitted on &

mcnthly basis to the AGENCY Contract Manager by the FINANCIAL ADVISOR in detail sufficient

for a ptoper pre-audit and post-audit thereof. A description of the services provided, the identity of

the person(s) who performed the services, and the amount of time expended in-performing the



Docket No. 060038-E]

M. Dewhurst, Exhibit No.

Document No. MPD-10, Page 9 of 14
Saber Contract with FPSC

services, including the day on which the services are performed, shall accompany the invoice for
such charges. .Approved billa shal] be payable from the proceeds of the applicable bond issuance,
upon closing, in immediately available funds.

5.~  The AGENCY is cxempted from payment of Florida state sales and use taxes and federal
excise tax. The FINANCIAL ADVISOR, however, shall not uge the A#GENCY"s tax exemption
number to secure any materials or services, The FINANCIAL ADVISOR shall be responsible and
liable for the payment of all FICA/Social Security and ofher taxes resulting from this Agreerment.
6. The FINANCIAL ADVISOR shall not pledge the AGENCY’s oredit or make the AGENCY

a guarantor of payment or suwrety for any contract, debt, obligation, judgment, lien or any form of

indebtedness.

ARTICLE VI~ TERMINATION OF AGREEMENT

1, This contract between the AGENCY and the FINANCIAL ADVISOR shall terminate.
September 1, 2006, unless renewed by the AGENCY as provided herein; provided, however, that the
FINANCIAL ADVISOR shall continue to wotk on any petition filed on er before such date. At the
option of the Executive Director of the AGENCY, upon written agreement of the parties, the contract
may be renewed for two additional one-year periods on the samne teuns and conditions as this
original contract,

2. If, for any reason, the FINANCIAL ADVISOR shall fail to fulfil' the obligations under this
coniract in 2 timely and proper manper, the AGENCY may notify the FINANCIAL ADVISOR by
written notice of default. Should the FINANCIAL ADVISOR fail to reraedy such defanlt or fail to

present a plan acceptable to the AGENCY to remedy such default witkin 10 days after receipt of
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such written notice, the AGENCY shall have the right to terminate the contract. In addition, the
contract may be unﬂaleraliy cancelled by the AGENCY for refusel by the FINANCIAL ADVISOR
10 allow public access to all documents, papers, Tetiers or other material, whether made or received

by the FINANCIAL ADVISOR in conjunction with the contract, that are sabject to Chapter 119,

Florida Statutes, Public Records.
3. The AGENCY or the FINANCIAL ADVISOR may texminate this contract for amry reason by

giving written notice o the FINANCIAL ADVISOR (or to the AGENCY 1 the case of atermination

el_e,c;te& by the FINANCIAL ADVIS OR) at least 21 days before the tegnination dats, In this event,

the FINANCIAL ADVISOR shall be entitled to be compensated for any safisfactory work previously

anthorized by the AGENCY and completed prior to the termination date, tut only fiom the proceeds

of amy bond issuance, in the manner provided in Am'cle V Paragraph ! as directed by the AGENCY (

in the financing ordet.

4, In the event this conﬁ-act is terminated for.any reason, al) finished or wrifinished docwments,

dats, studics, correspondence, reports and other praducts prepared by or for the FINANCIAL

ADV‘IS()R under the contract shall be ﬁxade availzble to and for the exclusive use of the AGENCY.

Notwithstanding the above, the FINANCIAL ADVISOR shall nof be relisved of liability to the

AGENCY fot damages sustained by the AGENCY by virtue of aay bresch of the contract by the

FINANCIAL ADVISOR.

10 (
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AR’I‘ICLE. VII - GENERAL AND MISCELLANEOUS PROVISIONS RELATING TO THIS
AGREEMENT -

1. The products of this contract propared exclusively for the AGEMCY shall be the sole and
exclusive property of the AGENCY upon completion or other termination of the contract, The
FINANCIAL ADVISOR shall deliver to the AGENCY copies of any and all materials pertaining to
the confract. The FINANCIAL ADVISOR may make reasonable reference to these products in the
.conduct of its business and may use themt 48 éxamp!es of the FINAN(IAL ADVISOR’s work
. product' for other potential clients.

2. This Agreement may not be assigned, changed, amended or modified in any manner
except by written instrument executed by authorized representatives of both parties in accordance
with the terms o.fthe Agreement, provided, however, that any activities of Saber Partoer, LLC
under ﬁﬁs Agreement that may require registration as a éccurities broker or dealer may be
assigned by Saber Partners, LLC in its discretion to Saber Capitél Partnexs LLC (“SCP") so long
25 (i) SCP remains a wholly-owned subsidiary of Saber Partners, LLC, (i) SCP ramains
cegistered as & brokes and dealer with the UL.S. Securities and Exchange Commissio, (iii) SCP
rcr1;ains 2 member in good standing of the NASD, and (iv) Joseph S. _Fie'h@ra remains Clief
Executive 6fﬁcm‘ of SCP, and any assignment by Saber Partpers, LLC of any activity or
activities of SCP pursuant o the preceding sentence shall not increase oy otherwise affect the
apgrepate amount of compensetion payable to Saber Partners, LLC and 8CP, collectively, for any
services performed under this Agreement, although Saber Partners and SCP shall to the extent

practicable arrange to have compensation payable to SCP for any such astivity or activities

11
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performed by' SCF paid directly to SCP. In the event of any breach of this Agrecment by SCP

following an assignment to SCP pursuant to this Section both Saber Partners, LI.C and SCP shall
be jointly and s_cvm'ally liable to the AGENCY for damages to the AGENICY resulting directly

from that breach,
3. All provisions of this contract botween the AGENCY and the FINANCIAL ADVISOR shall

be governed by the laws of the State of Florida,

4,.  The FINANCIAL ADVISOR shell hold harmiess, indemnify and defend the AGENCY and
the State, and their directors, officers, employees, representatives and agents, against any clairn,
action, Joss, damages, injury, liability, cost and expense of whatsoever kind ar nature (including, but
in no way limited to, attorney’s fees and coutt costs) arising out of or. incidental to any gross
negligent act or omission of the FINANCIAL ADVISOR in the performanice of any work under this
contract except for clajms or actions initiated or made by or on behaif of a1y IOU or which any JOU
or shareholder or agent of & iOU may participate in.

5. The FINANCIAL ADVISOR shall comply with anyy and a}l applicable federal, state, county
and Jocal laws, and of all ordinances, rules, and regulations as the same exist and xaay be amended
from time to time aﬁd shall not discriminate on tho érounds of race, color, religion, sex, or national

origin io the performance of work.

6.  Intheperformance of this contract, the FINANCIAL ADVISOR will be acting in the capacity
of an independent contractor, aud not as an agent, employee, partner, joiit venturer or associate o

the AGENCY. The FINANCIAL ADVISOR shalt be solely responsible for the means, methods,

12
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techniques, sequences and procedures utilized by the FINANCIAL ADVISOR in the performance of
the contract. -

7. The FINANCIAL ADVISOR agrees to promptly notify the AGEMCY's Project Manaéer of
any circumstance that may create a real or perceived conflict of interest. FINANCIAL ADVISOR
agrees to use its best efforts to resolve any real or perceived conflict of interest to the satisfaction of
the AGENCY. Feilure of the FINANCIAL ADVISOR to do so shall be grounds for tetmination of
this contract for cause, pursuant to Article VI, section 2.

8. All contacts with the news media pertaining to this Agreersnt or ﬁw specific work
performed under this Agreement shall be referred to the AGENCY’s Dirertor c;f Public Iuformation,

Kevin Bloom, telephone (850) 413-6482, fixx (850) 413-6483, and c-mai! kbloom@pse.state,fLus.

ARTICLE VII — COMPLETENESS OF THE CONTRACT; AMEMDMENT; CONTRACT

DOCUMENTS ' ‘

1. Except as otherwise stated berein, the coﬁhact for gervices between the AGENCY and the

FlNANCiAL ADVISOR ghall consist of this agreament document, the teqms and conditions of the
Request for Proposal RFP 05-01 (the "RFFP"), and the proposal of the FINANCIAL ADVISOR (the

"Proposal”). In the event of conflict between the termos and conditions of the various documents, the
terms and conditions of this agreement document shall ptavail over the terms and conditions of the

RFP, and the terms and conditions of the RFP shall prcva::l ovet the provisions of the Proposat.

2. This sgresment may be modified by the mutual agreement of each party; hawever, the

contract shall not be modified or smended except in writing and executed with the same degree of

formality with which this agreement is exccuted.

13
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3. This contract contains the entire understanding of the parties and ihere are no other

agresments or understandings, either written or oval.

IN WITNESS WHEREOF, the FINANCIAL ADVISOR and the 12xecutive Director of the

AGENCY have signed this contract as of the day and the year written below.

FLORIDA PUBLIC SERVICE SABHR PARTNERS, LLC
COMMISSION

By %’%f_ﬁ

Mary Andrews Bane, Executive Director

pate__ I S0 S5

Approved as to form and legality:

/.
istiena T. Moore, Associate General Counigel

Florida Public Service Commission
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