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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Proposed Adoption of New Rule ) 

Construction - Municipal Electric Utilities ) FILED: September 22,2006 
25-6.0343, F.A.C., Standards of 1 DOCKET NO. 0605 12-EU 

And Rural Electric Cooperatives. 1 

RESPONSE COMMENTS TO RULE COMMENTS AND TESTIMONY 

COMES NOW Time Warner Telecom of Florida, L.P., as an affected party and files 

this its RESPONSE COMMENTS TO THE RULE COMMENTS AND TESTIMONY filed 

by the affected parties in the above styled docket and would show the following: 

GENERAL, COMMENTS 

1. Time Wamer Telecom of Florida, L.P. is a competitive local exchange carrier 

providing telecommunications service in the State of Florida. 

2. The name, address and telephone number of Time Wamer Telecom of Florida, L.P., 

and the provider of these comments and testimony is: 

Carolyn Marek 
Vice President of Govenimental Affairs 
Time Wamer Telecom of Florida, L.P. 
233 Bramerton Court 
Franklin, Tennessee 37069 
email: Carolyn.Marel~(~t~~~elecoiii .com 
phone: (615) 376-6404 

3, Time Wamer Telecom has previously fumished written comments regarding 

proposed rules on pole attachments on September 8, 2006 for those rules applicable to 

municipal and rural electric cooperative utilities. 

4. Time Wamer Telecom filed written comments in this docket after the bifurcation of 

the dockets for municipal and cooperative utilities. Time Wamer understood that 

negotiations were ongoing for development of a rule that recognized the differing 
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jurisdictional issues of rules dealing with the municipal and rural electric cooperative 

utilities. 

5. Time Wamer Telecom has reviewed the comments filed by the Florida Municipal 

Electric Association and the Florida Electric Cooperatives Association, Inc. regarding the 

rule. Time Warner has also reviewed the proposed supplemental comments and the Motion 

for Leave To File Supplemental Comments to the Proposed Rule, 25-6.0343. Time Wamer 

has no objection to the motion for leave to file the supplemental comments. 

6. Time Warner Telecom addresses these Response Comments to the Proposed Draft 

Rule developed by the municipal utilities, rural electric cooperatives and staff. Time Warner 

Telecom continues to suggest additional language is inserted in the proposed draft rule as 

shown in previously filed comments and the version of the annotated rule attached thereto 

as Exhibit 1. That Exhibit provided that the utilities and its customers shall bear any 

increased costs in the relocation, expansion, rebuilding or relocation of electric distribution 

facilities. This language would help to insure that such costs are not unfairly apportioned or 

burdened on third party attachers. 

7 .  Time Warner Telecom is concerned with the newly proposed draft rule with regard to 

suggestions that the commission only receive reports regarding the application of the utilities 

standards of construction designed to implement the National Electrical Safety Code 

(NESC). The rule still requires compliance “at a minimum” with the NESC codes. Time 

Warner Telecom renews its concem that this language allows “over engineering” in excess of 

the standards which if used improperly and applied to third party attachers could “regulate 

off the poles” any third-party attachments. Time Wamer Telecom suggests striking the 

“minimum” language in the portions of the rule which would then provide that the adoption 

2 



of the National Electric Safety Code safety standards would become the uniform standard 

for compliance. This uniform standard would ensure that each utility in its implementation 

would not exceed the minimum requirements to such an extent that local implementation 

standards, engineering practices or local safety standards would prevent an attacher from 

being allowed to attach to the pole. The uniform standard would also prevent the utility froin 

implementing locally discriminatory practices or imposing additional unwarranted costs to 

the attachers. Time Wamer Telecom would be at a distinct disadvantage if the utilities 

utilized these standards to either transfer costs or used these standards to “regulate” attachers 

on the poles so that no further attachments would be allowed because of wind loading 

concerns. Time Wamer Telecom as a competitive carrier would be economically and 

competitively unable to compete if these costs were imposed on it. 

8. Time Wamer Telecom agrees with the Comments of the Rural Electric Cooperative 

Association that while street side or front street locations for utility facility siting are 

desirable, much more flexibility is needed in rural areas as a cost savings measure. While 

that language regarding front street locations is deleted from the proposed jointly developed 

proposed rule, Time Warner agrees with the rural electric cooperatives that the language 

should remain stricken. As long as adequate access for repair in emergencies is maintained, 

there should not be a required “front of lot” access requirement. 

9. Time Wamer Telecom states that it has concerns that no mechanism for dispute 

resolution is provided in the proposed amended rule as negotiated by staff and the utilities. 

The municipal electric association suggests that contractual rights through the courts and 

forums in front of public bodies provide an ample dispute forum for resolution of problems 

for pole attachers. Time Wamer however asserts that those forums are neither quick nor 
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inexpensive avenues of resolution and suggests the commission continue to seek ways to 

arbitrate or provide an altemative forum other than the courts where disputes could be 

resolved. A forum through the Commission with its expertise, its staff knowledge of the 

NESC standards and its resources could resolve disputes without years of protracted 

litigation over pole attachments or design and attachment policies. Use of the Commission’s 

interconnection jurisdiction or as staff had suggested, the use of a modified customer 

complaint process could resolve issues quicltly and without costly court litigation. 

10. Time Wamer Telecoin states that the rules should also allow for input by affected 

pole attachers into the development and use of the standards for wind loading and pole 

attachment standards by the utilities. Such input would be valuable and draw upon the 

expertise of the attacliers as to needs, experience and standards with pole attachments. The 

rule does not state that the utility shall seek input from pole attacliers or other entities and it 

does not provide that such input shall be reviewed and utilized in establishing the 

construction standards. The jurisdiction to resolve any disputes arising from the 

implementation of the standards could take years without a speedy and appropriate process 

and forum. The untimely resolution of disputes could favor the cooperatives and 

municipalities with each having its own standards and no readily available forum for the 

resolution of disputes over these standards. 

11. Finally, the nile should provide a clear statement that the application of the 

standards to be developed regarding safety, engineering standards and procedures for 

attachments should not be used in a maimer to discriminate against third party attachers. A 

statement in the rule clarifying this intent would help to prevent misapplication of the rule in 
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the future and help to thwart any intentional use of the standards to harm or prevent third 

party at t acliment s . 

COMMENTS ON PROPOSED RULE AS DRAFTED BY STAFF AND UTILITIES 

12. Rule 254-0343 - The following changes are suggested: A new sentence is added 

as a new paragraph (6) to provide: 

(6) “The construction standards provided in this rule shall not act to impair, restrict, impede, 

or discriminate against third-party attachers from attaching to poles where such attachments 

do not violate the safety standards of the applicable National Electric Safety Code.” 

13. In Paragraph (3)(a) the words and punctuation “,at a minimum,” shall be stricken. 

14. A new Paragraph (7) is created to provide: 

(7) “Any additional costs for expansion, rebuilding or relocation of the electric distribution 

facility shall be born by the utility or the customer as provided by the contribution in aid of 

construction or other appropriate cost recovery mechanisms. “ 

CONCLUSION 

Time Warner Telecom respectfully requests that the Florida Public Service 

Coniniissioii make the amendments to the rule as proposed in these pleadings and as 

provided in the attached copy of the rule showing the changes to be made and with additions 

noted. Time Warner Telecom asks that it be allowed to present these comments and 

testimony and that it be allowed to participate fully in the hearing as an affected party and to 

present further argument and oral statenients,gn the proposed rules as may be necessary 

Respectfully submitted thi 

Fforida Bar Number: 0322210 
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PETER M. DUNBAR 
Florida Bar Number: 146594 
ATTORNEYS FOR TIME WARNER 
TELECOM OF FLORIDA 
Pennington, Moore, Willcinson, Bell 
& Dunbar, P.A. 
215 South Monroe St., Second Floor 
Post Office Box 10095 
Tallahassee, Florida 323 02-2095 
Telephone: (850) 222-3533 
Facsimile: (850) 222-2126 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by 

U.S. Mail this ay of September 2006 to the following: 

Frederick M. Bryant/ Jody Lamar Finlclea 
FMEA General & Regulatory Couiisel 
Post Office Box 3209 
Tallahassee, Florida 323 15-3209 
fred. brvant@,fmpa.com 

The Honorable Charles Falcoiie 
Commissioner 
Town of Jupiter Island 
Post Office Box 7 
Hobe Sound, Florida 33475 

Thomas G. Bradford 
Deputy Town Manager 
Town of Palm Beach, Florida 
360 South County Road 
Palm Beach, Florida 33401 

Natalie Smith/John T. Butler 
Senior Attomey 
Florida Power & Light Company 

Robert Scheffel Wright, Attomey at Law 
John T. LaVia, 111, Attorney at Law 
Young van Assenderp, P.A. 
225 South Adams Street, Suite 200 
Tallahassee, Florida 32301 

Ms. Carolyn Marek 
Vice President for Governmental Affairs 
Time Warner Telecom, L.P. 
233 Bramerton Court 
Franklin, Tennessee 3 7069-4002 
Carolvii.Marektkvtelecom.com 

Lee L. Willis 
Ausley & McMullen 
Attorneys and Counselors at Law 
P.O. Box 391 
Tallahassee, Florida 32302 

Donald R. Hubbs 
Assistant Town Manager 
Town of Jupiter Island 
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9250 W. Flagler Street 
Miami, Florida 3 3 174 
natalie sinith($fpl. - coin 

Jeff Miller 
Treated Wood Council 
11 11 19t” Street, NW 
Washington, D.C. 20036 

H.M. Rollins 
H.M. Rollins Company, Inc. 
P.O. Box 3471 
Gulfport, MS 39505 

Carl Johnson 
Southem Pressure Treaters 
P.O. Box 3219 
Pineville, LA 7 1360 

Verizon Florida, Inc. 
Dulaney L. O’Roark I11 
Six Concourse Parkway, Suite 600 
Atlanta, GA 30328 

Tampa City Council 
Councilwoman Linda Saul-Sena 
315 East Kennedy Blvd., 3”” Floor 
Tampa, FL 33602 

Gulf Power Company 
Beggs & Lane Law Firm (GPC) 
Russell Badders 
P.O. Box 12950 
Pensacola, FL 32576-2950 

James Meza III/E. Earl Edenfield, Jr 
c/o Ms. Nancy H. Sims 
BellSouth Communications 
150 South Monroe St., Ste. 400 
Tallahassee, FL 32301-1556 
Nanc~.simsiiijbellsoutli. com 

Embarq Florida, Inc. 
Susan Masterton 
Mailstop: FLTLHOOlO2 

P.O. Box 7 
Hobe Sound, Florida 33475 

Todd Brown 
Western Wood Preservers 
701 7 NE Highway 99 
Vancouver, Washington 98665 

Dennis Hayward 
North American Wood 
7017 NE Highway 99, Suite 108 
Vancouver, Washington 98665 

Lee County Electric Cooperative, Inc. 
Donald Sclileicher 
P.O. Box 3455 
North Ft. Myers, FL 33918-3455 

Mr. Thomas M. McCabe 
TDS Telecom/Quincy Telephone 
P.O. Box 189 
Quincy, FL 32353-0189 

Boca Woods Emergency Power Committee 
Alan Platner 
11379 Boca Woods Lane 
Boca Raton, FL 33428 

Charles J. Reliwinlcel 
Embarq 
FLTLHZ0501 
315 S. Calhoun St., Ste. 500 
Tallahassee, FL 32301 
c1iarles.i .rehwiiikelra:enib~r.Irc! .coni 

Lawrence Harris 
Legal Division 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Florida Cable Telecommunciations 
Michael A. Gross 
246 E. 6t’1 Avenue, Ste. 100 
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1313 Blair Stone Rd. 
Tallahassee, FL 32301 
S usan.niastertonneinbarc1. coni 

Florida Electric Cooperative 
Bill Willingham 
2916 Apalachee Parkway 
Tallahassee, Florida 32301 
fecabillk2earthlink.net 

Tampa Electric Company 
Lee Willis/Jim Beasley 
c/o Ausley Law Finn 
P.O. Box 391 
Tallahassee, Florida 32302 

Tallahassee, Florida 32303 
in ,E 1-0 ss fc ta. co m 

Progress Energy Florida 
John T. Buniett 
c/o Progress Energy Services 
P.O. Box 14042 
Saint Petersburg, Florida 33734 

g:\geiie\tiiiie wartier\time wamer teleconi\docket no 06051 2-eu\respoiise comments. ameudedproposed rules 09-22-06.doc 

h 
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ATTACHMENT A 
FECA’S ALTERNATIVE RULE 

25-6.0343 Municipal Electric Utility and Rural Electric Cooperative Reporting Requirements 

(1) Application and Scope. The purpose of this rule is to define certain reporting 

requirements by municipal electric utilities and rural electric cooperatives providing 

distribution service to end-use customers in Florida. 

( 2 )  The reports required by sections ( 3 ) ,  (4), and ( 5 )  of this rule shall be filed with the 

Director of the Division of Economic Regulation by March 1 of each year for the preceding 

calendar year. 

(3) Standards of Construction. Each municipal electric utility and rural electric 

cooperative shall report the extent to which its construction standards, policies, practices, and 

procedures are designed to stoiin harden the transmission and distribution facilities. Each 

utility report shall, at a minimum, address the extent to which its construction standards, 

policies, guidelines, practices, and procedures: 

with the applicable edition of the National Electrical 

Safety Code (ANSI (2-2) WESC]. 

(b) Are guided by the extreme wind loading standards specified by Figure 250-2(d) of 

the 2002 edition of the NESC for: 

1. new construction; 

2. major planned work, including expansion, rebuild, or relocation of existing 

facilities, assigned on or after the effective date of this nile; and 

3. targeted critical infrastructure facilities and major thoroughfares taking into 

account political and geographical boundaries and other applicable operational 

considerations. 

9 



I .  

(c) Address the effects of flooding and storm surges on underground distribution 

facilities and supporting overhead facilities. 

(d) Provide for placement of new and replacement distribution facilities so as to 

facilitate safe and efficient access for installation and maintenance. 

(e) Include written safety, pole reliability, pole loading capacity, and engineering 

standards and procedures for attachments by others to the utility’s electric transmission and 

distribution poles. 

(4) Facility Inspections. Each municipal electric utility and rural electric cooperative 

shall report, at a minimum, the following infonnation pertaining to its transmission and 

distribution facilities: 

(a) A description of the utility’s policies, guidelines, practices, and procedures for 

inspecting transmission and distribution lines, poles, and structures including, but not limited 

to, pole inspection cycles and pole selection process. 

(b) The number and percentage of transmission and distribution inspections planned 

and completed. 

(c) The number and percentage of transmission poles and structures and distribution 

poles failing inspection and the reason for the failure. 

(d) The number and percentage of transmission poles and structures and distribution 

poles, by pole type and class of structure, replaced or for which remediation was taken after 

inspection, including a description of the remediation taken. 

( 5 )  Vegetation Management. Each municipal electric utility and rural electric 

cooperative shall report, at a minimum, the following information pertaining to the utility’s 

vegetation management efforts: 
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(a) A description of the utility’s policies, guidelines, practices, and procedures for 

vegetation management, including programs addressing appropriate planting, landscaping, 

and problem tree removal practices for vegetation management outside of road right-of-ways 

or easements, and an explanation as to why the utility believes its vegetation management 

practices are sufficient. 

(b) The  quantity, level, and scope of vegetation management planned and completed 

for transmission and distribution facilities. 

(6) The constiiiction standards provided in this rule shall not act to impair. restrict. 

impede. or discrimiiiate against third-party attacliers from attaching to poles \\here such 

attachments do not Iiolate the safetv standards of the applicable Tatioiial Electric Safetv 

Code. 

(7) Aiiv additional costs for expansion. rebuilding or relocation of the electric 

distribution faciIity shall be born b\7 the uti1it.c. or the customer as proiided b\T the 

contribution in aid of coiistructioii or other appropriate cost recover\’ mechanisms. 

Specific Authority: 35@.127(2), 366.05(1) FS. 

Law Implemented: 3 66. @4(2)(f), 3 66. @4(6) FS. 

History New 
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