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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint by BellSouth
Telecommunications, Inc., Regarding
The Operation of a Telecommunications
Company by Miami-Dade County in
Violation of Florida Statutes and
Commission Rules

Docket No. 050257

S N N N N N N

REPLY BRIEF OF THE GREATER ORLANDO AVIATION AUTHORITY

The Greater Orlando Aviation Authority (“GOAA?”), by its undersigned counsel, hereby
files its Reply Brief requesting that the Commission deny the complaint filed by AT&T f/k/a
BellSouth Telecommunications, Inc. (“AT&T”) in the above-captioned proceeding on April 13,
2005 (the “Complaint™”). AT&T’s initial Brief filed on August 9, 2007 (“AT&T Brief”) repeats
AT&T’s central and erroneous argument that the presence of retail shops for the convenience of
the traveling public transmutates an airport into a shopping mall. This deliberate distortion of the
plain language of the airport exemption — and of common sense — reflects” AT&T’s apparent
desire to repeal longstanding Commission precedent and regulations codified in Rule 25-24.580,
Florida Administrative Code (the “Airport Exemption”) exempting airports from the
Commission’s Shared Tenant Services (“STS”) certification requirements. To grant such relief in
a complaint proceeding, notwithstanding that the Commission’s airport exemption has served the
State of Florida well for twenty years, would not only be arbitrary and capricious agency action
but would undermine the efforts of airports in Florida to take the steps necessary to protect the
public safety at a time in our nation’s history when protecting that safety is of the utmost

importance.



SUMMARY

AT&T mistakenly maintains that the County must obtain an STS certificate from the
Commission in order to provide its shared telephone services to retail concessions in the Miami
International Airport (“MIA”) terminal. As explained in GOAA’s direct Brief, filed on August 9,
2007 (“GOAA Brief”), this contradicts both the letter and legislative history of the
Commission’s Rules as adopted in 1987 that remain intact today twenty years after their initial
adoption. The plain language and the history of the Commission’s STS proceedings reflects that
the Commission neither intended nor required airports to obtain certification from the
Commission in order to provide shared services to commercial tenants located inside the airport
terminal facility. This intent is evident from the transcripts of the Commission’s deliberations at
the STS hearings where the Commission heard substantial testimony regarding the security
reasons for permitting airport tenants, including not only aviation operations and support
services, but also retail concessions located in the airport terminal (e.g., restaurants, dry cleaners,
newsstands, bars, and even the shoeshine stand) to obtain service through the shared airport
system and therefore to continue to intercommunicate “behind” the PBX switch.

To the extent the County provides shared services to such commercial tenants of the
airport, such service is entirely consistent with the specific exemption of airports from the
Commission’s STS certification requirement. Put simply, the Commission reached the decision
in 1987 that the shared operations at Orlando International Airport (“OIlA”) and MIA included
sharing of service by terminal shops, restaurants, bars, newsstands, shoeshine stands and other

terminal concessions in order to intercommunicate behind a PBX, was in the public interest and



thus permitted the County and GOAA “to continue to provide service under these conditions.”

The expansion of the retail concessions available to travelers, from bookstores and restaurants to
high end shops and day spas, does not alter the scope of the Commission’s exemption allowing
airports such as OIA and MIA to include such retail concessions in the safety net provided by
their STS systems.

ARGUMENT
The Commission must not permit AT&T to overturn a precedent that has been in force
for twenty years by arguing that by virtue of engaging in precisely the same type of shared
service with retail concessions that the Commission reviewed and approved in 1987, the MIA

terminal has now become a “shopping mall.”

AT&T’s argument is foreclosed by the
unambiguous text of Section 25-24.580 of the Code and is directly contrary to the Commission’s

intent when it adopted the Airport exemption twenty years ago. It must therefore be denied.

l. AT&T’s Claims Contradict the Plain Language of Section 25-24.580 that Exempts
From Certification the Sharing of Service with Airport Retail Concessions

AT&T’s insistence that the Commission’s rules require airports to apply for and obtain
from the Commission a certificate to provide shared services to airport concessions lacks merit.®

Contrary to AT&T’s claims, the Commission’s rules have exempted airports from the

1 Exhibit 240, In re Investigation into Appropriate Rates and Conditions of Service for

Shared Local Exchange Telephone Service, Docket No. 860455-TL, Order No. 17111 at p. 13
(Jan. 15, 1987) recon. denied and clarified, Order No. 17369 (issued Apr. 6, 1987) (“STS
Order”).

2 AT&T Florida Direct Brief, Aug. 9, 2007, at pp. 25-26, 32-35, 45-46 (“AT&T Br.”); see
also Complaint by BellSouth Telecommunications, Inc., Regarding The Operation of a
Telecommunications Company by Miami-Dade County in Violation of Florida Statutes and
Commission Rules, Docket No. 050257, Agenda Meeting Tr. p. 16:23-24 Aug. 2, 2005
(BellSouth statement that “essentially what [Miami-Dade is] running is a shopping mall”’) (“Aug.
2, 2005 Agenda Tr.”).

® AT&T Br. at pp. 45-46.



Commission’s STS certification requirement since 1987. At that time, the STS Order authorized
the sharing of airport service to retail concessions in the terminal, and recognized that the sharing
that was in effect prior to the adoption of the Airport Exemption could continue without
certification.®

AT&T’s Brief offers no interpretation of the codified rule that supports its view. As
GOAA demonstrated in its Brief, the term “shopping mall” plainly means an independent
shopping destination where consumers go to shop, not an airport where they go to travel and
only incidentally to use retail and restaurant facilities. Strangely, instead of discussing the text of
the rule, AT&T points to cryptic headlines in online news clippings comparing MIA to a
“shopping mall”.> But anyone bothering to actually read the text of that article, rather than
merely the headline, would recognize that the shopping improvements to which the article refers
were targeted “to spruce up travelers’ shopping.”® And AT&T’s implication that MIA’s public
relations campaign, by using the slogan “100% Pure Miami Shopping” sought to lure non-
travelers to shop at the airport,” is undermined by the article’s observation that that the “retail
program brings 100% pure Miami flavor to the passengers’ shopping experience.? Nothing in
AT&T’s Brief, including the citations to testimony of County employees, proves that the shops
in the airport compete in any way with shopping malls or other off-airport shopping. Rather they

are for the convenience of the traveling public that is already at the airport.

* Exhibit 240, STS Order, at p. 13.

> AT&T Br. at p. 25, citing Exhibit 182.

See Exhibit 182 at p. 2 (emphasis supplied) (appended hereto as Reply Attachment 1.).
" See AT&T Br. at p. 25.

See Exhibit 182 at p. 2 (emphasis supplied).



Nor is it reasonable to conclude that because shopping malls contain restaurants and retail
stores, the presence of such establishments in an airport terminal transmogrifies the airport into a
“shopping mall.” The Commission deliberately excluded retail shops and restaurants in airport
terminals from the STS certification requirement. Instead, it selected the term “shopping mall.”
In ordinary usage, a “shopping mall” is understood to be a building or series of buildings built or
established for the distinct purpose of housing a collection of retail stores, shops and restaurants
to serve the general public who come in order to shop. AT&T is the only entity who could
possibly confuse an airport terminal with a shopping mall — as noted by Commission Chairman
Baez: “I have never once woken up in the morning and said, hey, I need a pair of pants. Let me
go shop at the airport.”® Instead, as the STS Order noted, the airport provides concessions in its
terminals for the convenience and comfort of travelers passing through the airport.”® The
shopping experience is clearly ancillary to the purpose for which the terminal buildings were
built and are used. The plain language of the rule must prevail, and AT&T’s claim that the term
shopping mall actually means individual shops in an airport like MIA should be categorically
rejected.

Nor does AT&T’s Brief explain how the language in section 25.480 (“facilities such as
... shopping malls”) can be interpreted to encompass shops or concessions located within or
connected with the airport terminal buildings. As explained in GOAA'’s Brief, the ordinary use of

the term “facility” clearly connotes a separate “building or place.”*! As long as the retail shops

®  See Aug. 2, 2005 Agenda Tr. at p. 35:8-10.

10 Exhibit 240, STS Order, at 13.

1 See Facility. Dictionary.com. WordNet® 3.0. Princeton University.

http://dictionary.reference.com/browse/facility (accessed: August 01, 2007).; Facility. Merriam-
Webster’s Online Dictionary http://www.m-w.com/dictionary/facility (accessed: August 01,
2007).



and other concessions remain located in a building that supports the transportation of passengers

and freight, it is difficult to construe retail shops as a “shopping mall.” In other words, when
shared services are offered within an airport “facility,” the airport need not obtain an STS
certificate from the Commission.

This plain language construction of the rule is consistent with the Commission Staff’s
1992 clarification of the rule originally adopted in 1987, and subsequently codified in Section
25-24.580. In Attachment C of the 1992 Staff Memorandum (Exhibit 201), the Staff cites to a
diagram representing a typical airport arrangement. In that diagram, the “hotels, shopping malls
and industrial parks” referenced in Section 25-24.580 appear as separate buildings located apart
from the airport terminals and other parts of the airport. This diagram demonstrates that neither
the text of the rule itself nor the spirit of the rule support AT&T’s interpretation of the term

shopping mall.

1. AT&T’s Brief Ignores the Commission’s 1987 Conclusion That Retail Concessions
Were Sufficiently Related to the Airport’s Mission To Justify Inclusion Under the
Airport Exemption

AT&T’s Brief also contends that the STS order only exempted sharing of services “that
are materially related to the functions of an airport... and nothing else.”*? But this is pure
revisionist history. In describing the Commission’s decision regarding shared service in airports,
Chairman Nichols explained that the Commission’s exemption would allow usage “incidental”
to the airport’s purpose “but doesn’t make [the airports] have to go through whole certification

process because they’ve got a newsstand and a coffeeshop.”*?

2 AT&T Br. at p. 32.

13 Exhibit 239, In re: Investigation into Appropriate Rates and Conditions of Service for Shared

Local Exchange Telephone Service, Docket No. 860455-TL, Special Agenda Tr. at VVol. I, p. 201: 1-
5 (Jan. 8, 1987) (“Special Agenda Transcript”) (emphasis added) (Attachment 14 to GOAA Brief).



During the Special Agenda session adopting the STS Order, Commissioner Herndon
proposed listing a fourth general category of entities (in addition to “hotels, shopping malls and
industrial parks™) for which an airport would be required to obtain a certificate for the provision
of STS.* This proposed addition would have required an airport to obtain a certificate to provide
STS to any “other commercial activities that are unrelated to the mission of an airport.”* The
other Commissioners, including Commissioner Gunter who sponsored the exemption adopted in
the text of the STS Order, objected to the additional language, arguing that it “might exclude
restaurants,” which was clearly not an intended result.*® Commissioner Herndon then clarified
that the intention of the language was to distinguish terminal restaurants and shops from a
“shopping mall” or the “Sebring Raceway that’s down there on the airport.”*’

As Commissioner Herndon explained:

The mission of the airport is to provide an environment where

travelers — leaving aside the freight for a moment — where travelers

can move in an efficient, safe manner; they have the necessary kind
of amenities to make their travel productive. If their clothes are

ruined, they can replace them. They can get food, buy a trinket
for relatives. | think those are a part of the mission of the

airport.”

Obviously, the Commission clearly considered commercial tenants providing retail service to
travelers as “related to the purpose of an airport - the safe and efficient transportation of
passengers and freight through the airport campus™ and NOT as a “shopping mall.” These

statements contradict AT&T’s revisionist claim that the Commission intended the exemption to

M od.

®od.

16 1d. at p. 271:10 (Attachment 15 to GOAA’s Brief).

7 1d. at p. 272:6-10 (Attachment 16 to GOAA’s Brief).

8 1d. at p. 280:13-22 (emphasis supplied) (Attachment 17 to GOAA’s Brief).



apply to “the provision of STS that are materially necessary for the internal security and
operation of an airport, and not to services offered from commercial purposes to commercial
tenants within the airport facility.”*® There is simply no support for AT&T’s argument.?

As Commissioner Gunter observed:

COMMISSIONER GUNTER: Let me tell you what my interpretation is. My
interpretation is that the airport, if you just picture a chain link fence around nothing but
the airport and you didn’t have any warehouses, you didn’t have an industrial park and
you didn’t have a hotel sticking up in there — everything in there that can be construed in
a reasonably common-sense approach as being necessary for the operation of the airport.

CHAIRMAN NICHOLS: And that would include —

COMMISSIONER GUNTER: And that would include the traveling public and those
aviation services that are available at the airport.

COMMISSIONER MARKS: Let me ask a question then. Does the bar that’s on the
concourse in the Tallahassee municipal airport as you go past the metal detector on the
right, the little cubby hole looking bar, does that include that [-] that would be a part of
that services?

COMMISSIONER GUNTER: I would think yes.

COMMISSIONER WILSON: Nobody drives out to the Tallahassee airport to go to that
bar.

COMMISSIONER MARKS: Well, that would include that and that would be a part of
the airport services in [sic] exempt.

CHAIRMAN NICHOLS: The newsstand would be included.?
COMMISSIONER GUNTER: How about a newsstand? Even an old railroad terminal. |

used to ride the railroad and they had a magazine rack in the railroad terminal in
Jacksonville.

19 AT&T Br. at p. 34.

20 Nor does the Tampa Airport’s decision to seek Commission certification (AT&T Br. at

p. 46) have any probative value here. Tampa’s decision to obtain certification is completely
irrelevant to determining whether MIA was required to seek certification for its operations,
despite the plain language of the Airport Exemption and the STS Order.

2L Note that this response appears to follow from the subsequent question and therefore appears

to be out of order in the transcript.



The transcript of the Commission’s deliberations unequivocally demonstrates the
Commission’s intent to include commercial shops within the airport exemption. As the Chairman
of the Commission explained at the time “[i]t’s not a necessity to have a newsstand or a dress
shop” in an airport.? But the Chairman recognized that “the practicality of the situation for
security and other reasons in an airport” required the Commission to apply a little “common
sense.”? The Chairman explained that he didn’t “think that anybody goes to an airport to shop
for that sole purpose and leaves. I think they’re all kind of tied in together” and thus it was more
efficient “if we just allowed them in.”?* In other words, “everything is included in the airport as
being a unique entity, and therefore exempt from the STS requirement.”? This expansive view
of the airport’s mission recognizes how the presence of commercial tenants in the security
perimeter of an airport requires that the airport allow for intercommunicating behind the switch,
and therefore rejected the more narrow view offered by Commissioner Herndon that AT&T
misleadingly cites in its Brief as representative of the Commission’s ultimate decision.?

The Commission’s reluctance to exclude commercial tenants from the airport exemption
recognized that as part of its mission to ensure the safety of the traveling public, an airport
typically has its own fire and rescue, police and emergency personnel and systems

interconnected to its shared system to enable “timely, coordinated response[s] to assaults, thefts,

22 Exhibit 239, p. 278:23-24 (appended hereto as Reply Attachment 2).
2 1d. at 278:24-279:2.

% 1d. at p. 279:4-9.

2 1d. at p. 280:4-5 (Attachment 17 to GOAA Brief).

% See AT&T Br. atp. 33.



medical emergencies, terrorist threats and other airport emergencies.?” These interconnected
systems mean that a caller at any telephone throughout the airport “can reach a specially trained
operator familiar with [airport] campus geography and our field conditions by simply dialing “0”
or “2911.”% It is this type of functionality, described in the GOAA testimony® relied upon by
the Commission in its 1987 STS Order, that falls squarely within the ambit of ensuring “the safe

»30 and which

and efficient transportation of passengers and freight through the airport campus,
the Commission specifically found to be of paramount importance in the “unique” circumstances
of an airport.

AT&T’s argument that the services MIA provides to commercial tenants in the airport
are unrelated to the airport’s mission misses the point. Even if one concedes that the retail
concessions are not essential to the airport’s core mission, the Commission decided in 1987 that
they were sufficiently related to that mission (the safe movement of passengers and freight) that
providing shared service to those businesses and allowing for them to intercommunicate with
other airport functions behind the PBX fell within the ambit of managing the airport “for the safe
and efficient transportation of passengers and freight though the airport.”*! The record of the

STS proceedings demonstrated that shared telecommunications service to tenants in the airport

facility, whether aviation tenants or retail concessions, is an indispensable aspect of airport safety

2T See Exhibit 236, Direct Testimony of Hugh J. Macbeth, In re: Investigation into

Appropriate Rates and Conditions of Service for Shared Local Exchange Telephone Service,
Docket No. 860455-TL, July 15, 1986 at p. 4 (Attachment 19 to GOAA Brief).

8 1d. at pp. 16-17 (Attachment 20 to GOAA Brief).

? See, e.g., id. at pp. 7-8 (Attachment 21 to GOAA Brief); Exhibit 237, Rebuttal Testimony
of Hugh J. Macbeth, In re: Investigation into Appropriate Rates and Conditions of Service for
Shared Local Exchange Telephone Service, Docket No. 860455-TL, August 4, 1986 at pp. 14-18
(Attachment 22 to GOAA Brief)

%0 See Exhibit 240, STS Order, at 13 (emphasis supplied).
3 See id.

10



and security.*® Recognizing this, the STS Order permitted airports to “continue to provide service
under existing conditions” and therefore permits airports to share services with such tenants
today.® Simply because traveling public, due to the demands of modern travel, may today
benefit from a wider range of shopping choices at the airports does not alter the Commission’s
basic finding from twenty years ago.

Accordingly, the Commission need not address AT&T’s challenge to MIA’s motives in
providing shared services to retail concessions in the airport, nor its assertion that MIA and its
witnesses are unable to provide the linkage between the shared services provided to such retailers
and the overriding safety objectives that justify the sharing of services between the airport and
such retailers.®* As explained above, these were the core issues resolved in 1987 and resulted in
the adoption of the airport exemption in its final form.

CONCLUSION

For the aforementioned reasons, AT&T’s Complaint should be dismissed.

%2 See Exhibits 236-237, Testimony and Rebuttal Testimony of Hugh J. Macbeth, Docket
No. 860455-TL (July 15, 1986 and Aug. 14, 1986, respectively). Commissioner Gunter
acknowledged that under a “common-sense approach,” even the bar at the Tallahassee airport
would be permitted to share service with the airport under the airport exemption as it would be
“necessary for the operation of the airport”. Exhibit 239, Special Agenda Tr. VVol. Il, at p.
273:15-23 (Attachment 18 to GOAA’s Brief).

% Exhibit 240, STS Order, at p. 13.

% AT&T’s attempt to place the burden of justifying this linkage on the County and its
witnesses is misleading and irresponsible. If AT&T sought to modify the Airport Exemption it
could have filed a petition asking the Commission to amend its rules. But here it filed a
complaint, asking the Commission to enforce a twenty year old rule. But that rule, despite
AT&T’s mangled interpretation, expressly represents the Commission’s decision that providing
STS to retail concessions while perhaps ancillary to the core mission of the airport, provided
enough of safety benefit to the traveling public that it was in the public interest to exempt the
provision of such services from the Commission’s STS certification rules.

11
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under these circumstances.

If you go down to the Hilton Hotel or any large
hotel, they have a lot of shops down at the bottom that
under the -- the way we'tre currently doing it, as I
understand it, is they could not share in the PBX of
that hotel, it would have to be partitioned; the flower
shop, the reataurant downstairs and all of that. and I
den't find --

MR. COPPIN: That's true unless their hotel is an
STS provider,

COMMISSIONER MARKS: If it's an STS provider
they're fine. What I'm just saying is I just don't
find that much -- if the airport becomes an STS
provider --—

MR. COPPIN: I think the Commissioners were really
using a different rationale in granting certain
exemptions to the airport because of its unigue nature,
But I don't think the hotel qualifies by using the same
argument for their -- the airport using the same
argument for the hotel.

COMMISSIONER GUNTER: 1It's not a necessity to have
a hotel at an airport.

CHAIRMAN NICHOLS: It's not a necessity to have a

newsstand or a dress shop either, 1It's just the

practicality of the situation for security and other
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reasons in an airport, I just think we ought to temper
this regulation with just a little good common senase,
I agree with you.

I just don't think anybody goes to an airport to
shop for that sole purpose and leaves. 1 think they're
all kind of tied in together, and it just strikes me as
being a lot more efficient if we just allowed them in
and didn't worry about it a whole lot. I think we're
basically --

COMMISSIONER GURTER: Exc¢luding the hotel,

CHAIRMAN NICHOLS: Excluding the hotel. I think
we're talking about a minimal amount of service.

COMMISSIONER GUNTER: That's my motion.

COMMISSIONER HERNDON: Well, I do want to make my
motion to add a fourth category. I don't know whether
there's a second or not. Commissioner, it is intended
to be a friendly one.

CHAIRMAN NICHQLS: I thought it was added, and not
related —-=-

COMMISSIONER HERNDON: Not materially related to
the mission of the airport as a fourth category of
exemption. That's just to give us the option of
bringing something back here for questioning more than
anything else. I don't really have anything in mind at

this point. I hate to say everything is in except
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