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Florida Power & Light Company (“FPL”), Tampa Electric Company (“TECO”), and
Progress Energy Florida, Inc. (“PEF”) (collectively the “Florida I0Us”) respectfully file these
initial comments to the Notice of Proposed Rulemaking (“NPRM”) published in the Federal
Register by the Commission on February 6, 2008, and subsequently corrected on February 12,
2008. These initial comments focus exclusively on the safety and reliability implications of the

NPRM.!

L INTRODUCTION

A, Summary of Comments

The NPRM Broadly seeks comment “on practices of attachers that have the potential to
adversely impact the safety and reliability of an integral component of our nation’s critical
infrastructure, our electric power system.” While the Florida IOUs have a substantial interest in
many, if not all, of the numerous issues set forth in the NPRM, these initial comments focus on
the areas of greatest importance and concern to the operation and management of electric
distribution systems — safety and reliability. The Florida IQU’s share in Chairman Martin’s view
that “the safety and reliability of critical infrastructure is a paramount concern.”

Specifically, the Florida IOUs urge the Commission to decline the invitation to enact any
rules of general applicability which purport to micromanage issues of safety, reliability and
engineering. Matters of safety, reliability and engineering are inherently state-specific, and in

some instances utility-specific, as evidenced by the recent experiences of the Florida JOUs in the

nearly two-year Storm Hardening proceedings at the Florida Public Service Commission

! Florida Power & Light Company (“FPL”) and Tampa Electric Company (“TECO”) are also
submitting a separate set of initial comments addressing issues raised in the NPRM relating to jurisdiction over
ILEC attachments on electric utility poles and pole attachment rate formulas.

2 NPRM, 22 FCC Red 20195, 38 (Nov. 20, 2007).
3 NPRM, Statement of Chairman Kevin J, Martin

DOCUMEN T NIMETR DA

1 U1 860 HmI2g
FPSC-COMMISSIOH CLERK



(“FPSC”). Any such rules of universal applicability would undermine the FPSC’s and Florida
IOUs’ ability to manage their electric distribution systems the way they need to be managed. To
be clear, the Florida IOUs are not asking the Commission for unfettered discretion in applying
their standards. Instead, the Florida IOUs are asking the Commission to limit its role in these
matters to ensuring, as it is presently doing, that an individual utility’s safety, reliability and
engineering standards are applied in a non-discriminatory fashion on an ad Aoc basis.

These comments also address the safety and reliability implications of unauthorized
attachments. The Fiorida IOUs urge that the route to solving the problem of unauthorized
attachments is not through additional Commission involvement, but instead by the Commission
allowing electric utilities to enforce their pole attachment agreements. Finally, these comments
address certain specific access-related issues raised in connection with the Fibertech Petition,
and urge the Commission »ot to adopt rules which could compromise the safety and reliability of
the electric distribution systems.

B. The Florida IOUs

FPL is an investor owned electric utility headquartered in Miami, Florida. FPL’s service
territory covers approximately 27,650 square miles, including the entire east coast of Florida, as
well as certain parts of Florida’s west coast south of Tampa.® FPL serves approximately 4.5
million customers in 35 counties, and owns 1.14 million distribution poles.s More than 760,000

(almost 67%) of these poles are impacted by third party attachments.®

4 See Declaration of Thomas J. Kennedy § 2 (attached as Exhibit 1).
5 See Kennedy Decl. at §2.
6 See id,



TECO, headquartered in Tampa, Florida, has supplied the Tampa Bay area with
electricity since 1899.7 Its West Central Florida service area covers 2,000 square miles,
including all of Hillsborough County and parts of Polk, Pasco and Pinellas counties.® TECO
serves nearly 670,000 residential, commercial and industrial customers.” TECO has
approximately 312,500 distribution poles, 212,000 of which are impacted by third party
attachments.

PEF is an investor owned electric utility headquartered in St. Petersburg, Florida.'
PEF’s service territory covers more than 20,000 square miles in 35 counties in Florida, ranging
from the Georgia/Florida border to Central Florida.”> PEF serves more than 1.7 million
customers and owns approximately 1.1 million distribution poles. 510,235 of these poles are
impacted by one or more third party attachments. 13
II. THE FLORIDA STORM HARDENING PROCEEDINGS

Following the extraordinary 2004 and 2005 hurricane seasons, the FPSC undertook a
multi-pronged approach to improve the electric infrastructure in Florida. In its earliest orders,
the FPSC noted the impact of third party attachments on the safety and reliability of electric
infrastructure. For example, in its February 27, 2006 “Eight-Year Pole Inspection Cycle” Order,
the FPSC noted:

Factors such as electrical and non-electrical pole attachments

impose additional strength requirements that are considered at the
time the pole is installed. Of course, many pole attachments occur

T See Declaration of Kristina L. Angiulli § 2 (attached as Exhibit 2).
3 See Angiulli Decl. at § 2.

’ See id.

10 See id.

& See Declaration of Scott Freeburn § 2 (attached as Exhibit 3).

12 See Freeburn Decl. at § 2.

12 See id



well after the date of pole installation .... We believe that third
parties have completed pole attachments to electric IOU wood
poles that were done without full consideration of [NESC loading
evaluation requirements.]'*

Similarly, in its April 25, 2006 “Ten-Point Initiative” Order, the FPSC stated:

In the same Order, the FPSC decided: “Rulemaking will be initiated to adopt distribution

construction standards that are more stringent than the minimum safety requirements of the

Each investor-owned electric utility shall develop a plan for
auditing joint-use agreements that includes pole strength
assessments .... The location of each pole, the type and ownership
of the facilities attached, and the age of the pole and attachments to
it should be identified."

National Electric Safety Code.”'®

Following months of language development and revision, through workshops and
negotiations, with participation by all affected parties (including the Florida Cable
Telecommunications Association, on behalf of its member cable operators), the FPSC approved

new storm hardening rules which require electric utilities to submit Storm Hardening Plans for

approval by the FPSC.!7 The new rules provide, in pertinent part:

Attachment Standards and Procedures: As part of its storm
hardening plan, each utility shall maintain written safety,
reliability, pole loading capacity, and engineering standards and
procedures for attachments by others to the utility’s electric
transmission and distribution poles (Attachment Standards and
Procedures). The Attachment Standards and Procedures shall meet
or exceed the edition of the National Electric Safety Code that is
applicable ... so as to assure, as far as is reasonably practicable,
that third-party facilities attached to electric transmission and
distribution poles do not impair electric safety, adequacy, or pole
reliability; do not exceed pole loading capacity; and are

Order No. 06-0144 PPA-EI, Docket No. 060078-EI.
Order No. PSC-06-0351-PAA-E1, Docket No. 060198-EI.
Id at2.

Fla. Admin. Code, Rule 25-06.0342(2)



constructed, installed, maintained, and operated in accordance with
generally accepted engineering practices for the utility’s service
territory. Lt
Pursuant to this requirement, the Florida IQUs submitted Storm Hardening Plans for the
FPSC’s approval. These plans, which contained varied standards and approaches to storm
hardening, were approved by the FPSC (following hearing in October 2007) in December
2007."° The overarching theme of the FPSC’s inquiry into third party attachments (and in turn
the safety and reliability standards implemented by the Florida IOUs) was “pre-engineering” —
everything on a pole should be engineered to be there. Thus far, the processes appear to be
working for the benefit of all (pole owners, attachers and customers). But the positive
momentum could be compromised by Commission action that undermines the implementation of

the Storm Hardening Plans.

III. THE COMMISSION SHOULD NOT ADOPT A “ONE-SIZE-FITS-ALL”
APPROACH TO DISTRIBUTION SAFETY AND RELIABILITY STANDARDS

The Commission seeks comment on “the extent safety codes, such as the National
Electrical Safety Code, should apply to all attachers” and whether “specific enforceable safety
requirements should be adopted.”® The Florida IOUs urge the Commission nof to adopt a “one-
size-fits-all” approach to safety, reliability and engineering standards. Matters of safety and
reliability are best addressed by individual utility standards in concert with a utility’s state

2]

regulatory commission.” The Florida Storm Hardening proceedings are a perfect example of a

state’s exercise of authority over the safety and reliability of electric distribution systems, and

18 Fla. Admin. Code, Rule 25-06.0342(5)(emphasis added).

19 Order Nos. PSC-07-1020-FPF-EI (December 28, 2007); 07-1033-FOF-E!; 07-0301-FOF-E1.

» NPRM, {38.

A See, eg, Fla. Stat. Ann. § 366.04(5)(granting the FPSC authority “to regulate planning,

development and maintenance of a coordinated electric power grid ... to assure an adequate and reliable source of
energy”); § 366.04(6)(“to prescribe and enforce safety standards for transmission and distribution facilities of
electric utilities™).



illustrate the potential conflict which would arise in the event the Commission oversteps its
jurisdiction and regulates in an area where it admittedly lacks expertise.?2

A. Many Factors Impact Development of Standards

Third party attachment standards, which apply to attachers within the Commission’s
jurisdiction as well as attachers outside the Commission’s jurisdiction, do not exist in a vacuum.
They are part in parcel of an electric utility’s overhead distribution construction standards.”®
Each utility faces safety and reliability concerns common to other utilities, but also faces distinct,
utility-specific concerns. Accordingly, standards may vary from utility to utility.

Many factors go into the development and evolution of a utility’s standards, such as the
utility’s history and its experiences, as well as the climate and geography of a utility’s service
territory.* What works for one region may not work for another. For example, Florida’s
lightning and hurricane vulnerability is unique. Other regions are affected by different weather
events such as ice storms or tornadoes. These differences not only warrant different construction
design, but also impact the speed that the poles in any given area can be restored. The Florida

IOUs themselves have standards that differ from each other. As explained below, FPL has

2 Prior to the enactment of the Pole Attachment Act of 1978, a representative of the Commission
testified that the Commission lacks expertise in “utility regulation” and argued that such matters would be better
handled by the states. See House Report 95-721, at pp. 6-7 Oct. 19, 1977, see aiso Arkansas Cable Telecom. Assoc.
v. Entergy Arkansas, Inc., 21 FCC Red 2158, 2161 (2006) (“In adopting rules governing pole attachments, the
Commission expressly declined to establish a comprehensive set of engineering standards that would govern when a
utility could deny access to its poles based on capacity, safety, reliability, or engineering concerns.”);
Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 11 FCC Red 15499,
16073 (1996) (“In addition to operating under federal, state, and local requirements, a utility normally will have its
own operating standards that dictate conditions of access. Utilities have developed their own individual standards
and incorporated them into pole attachment agreements because industry-wide standards and applicable legal
requirements are toc general to take into account all of the variables that can arise.”); Implementation of the Local
Competition Provisions in the Telecommunications Act of 1996, 11 FCC Red 15499, 16073 (1996) (“[W]e conclude
that state and local requirements affecting attachments are entitled to deference even if the state has not
sought to preempt federal regulations under section 224(c).”).

3 See Angiulli Decl. at q 5; Freeburn Decl, at § 5; Kennedy Decl. at 4 5.
u See id.



adopted an extreme wind loading (“EWL”) distribution construction standard, while TECO has

adopted Grade B.”

B. The NESC Is Neither A Construction Manual Nor A “Ceiling” For Safety
Standards

The NPRM seeks comments on whether “safety codes, such as the National Electrical
Safety Code, should apply to all attachers, and whether the Commission’s enforcement authority
can or should be used to address alleged violations of such codes.”™® While the NESC provides
a good baseline, it cannot serve as the ceiling for safety requirements. Moreover, the NESC is
not a construction manual. Reliability concerns -- independent from safety considerations -- may
warrant standards that exceed the NESC.?” This position is supported by the express language of
the NESC. Section 010 of the NESC provides:

These rules contain the basic provisions that are considered
necessary for the safety of employees and the public under the
specified conditions. This Code is not intended as a design
specification or as an instruction manual *®

For all particulars not specified in these rules, construction and
maintenance should be done in accordance with accepted good
practice for the given local conditions known at the time by those
responsible for the construction and maintenance of the
communication or supply lines and equipment.?’

Furthermore, the NESC Handbook provides:

Where the local conditions differ in some particular way from
those specified in the NESC, it is the responsibility of the
appropriate party to recognize the differences in conditions with
actions that constitute good practice under such different
conditions. Such practice may be reflected in the design of the

s See Angiulli Decl. at § 5; Kennedy Decl. at § 5.

% NPRM, 9 38.

z While the areas of “safety” and “reliability” have some overlap, these areas also implicate
different concerns.

® Rule 010 (emphasis added).

® Rule 012 (emphasis added).



installation, the construction practices, the maintenance practices,
the operating practices, or some combination of the above, as
applicable for the given local conditions. ... The NESC is a
performance code, not a set of design specifications. The NESC
construction rules specify what is to be performed, not how it is to
be accomplished.*

Under the FPSC’s Hardening Rules, the NESC is a minimum standard. The Rules require
that third party attachment standards must meet “or exceed” the NESC, which clearly
contemplates that standards may (and in some cases, should) be more strict than those set forth in
the NESC. The Storm Hardening Plans submitted by the Florida IOUs, in fact, contain standards
(applicable to third party attachment and overhead construction, generally) which exceed the
NESC. For example, FPL’s Storm Hardening Plan contains EWL construction for all critical
infrastructure, new construction, major planned work, relocation projects, and daily work
activities, whereas the NESC requires only Grade C.>! TECO’s Storm Hardening Plan contains
Grade B construction with EWL projects. The State Department of Transportation (in whose
right of way many electric utility poles are placed) may also have guidelines that exceed the
NESC. One example of these differences is minimum grade clearance (the minimum height
above ground, for mid-span clearances, at which attachments can be made).

The materials used for distribution system construction can also impact standards.*?
From a materials management perspective it is much more efficient to purchase limited types of

hardware and equipment that can accommodate multiple construction applications.”> The ability

to use one piece of hardware, tool, or electrical equipment for a variety of construction types

% NESC Handbook, commentary on NESC Rule 010 (Purpose), p. 3.

3 See Kennedy Decl, at § 8.
2 See Freeburn Decl. at 4 6.
5 See id.



reduces inventory, engineering, and construction cost.>* These cost efficiencies ultimately
benefit third party attachers, as well, directly in the form of reduced make ready costs and
indirectly through the pole attachment rates.

Further, the Florida IOUs’ existing joint use and pole attachment agreements contain
standards that exceed those set forth in the NESC.>® Third party attachment standards are merely
a subset of overhead distribution standards. They cannot be isolated from the bigger picture of
overhead distribution system safety and reliability.

C. The Commission Should Act Only Pursuant To Its Statutory Authority And
Within Its Sphere Of Regulatory Expertise

The purpose of Section 224(f) of the Act was never to grant the Commission the
authority to micro-manage safety, reliability or engineering of an electric distribution system.
This is evident by the fact that Section 224(f) devises no specific jurisdiction in the Commission
with respect to access, safety or reliability, unlike the language set forth in Section 224(b) which
explicitly grants the Commission authority “to regulate rates, terms, and conditions for pole
attachments.” Furthermore, the Commission is not in the best position to determine the
appropriate standards of construction for an electric distribution system, The Commission lacks
the expertise necessary to determine matters involving capacity, safety, engineering standards or
other matters related to the complexity and reliability of the electric distribution system

The Commission fulfills its role with respect to safety and reliability standards only
pursuant to the complaint procedures set forth in Commission’s rules and on a case-by-case
basis. It is not the Commission’s role to determine whether the actual standards are the best

engineering practices, but only whether the application of the standards is being conducted in a

3 See id

3 See Angiulli Decl. at § 6; Freeburn Decl. at § 6; Kennedy Decl. at § 6

% See supra, note 22.



non-discriminatory fashion. Furthermore, as a result of the Storm Hardening proceedings, the
Florida IOUs and all third party attachers agreed to a specific “Process to Engage Third Party
Attachers” under which third party attachers receive advance notice of projects implementing the
Storm Hardening Plans, with opportunity to address safety, reliability and engineering concerns
at the operational level (where such concerns are best addressed).
To the extent third party attachers take issue with the implementation of the Florida IQUs

Storm Hardening Plans, and cannot resolve these issues within the “Process to Engage Third
Party Attachers,” the FPSC created a specific Dispute Resolution provision:

Dispute Resolution: Any dispute or challenge to a utility’s storm

hardening plan, construction standards, deployment strategy,

Attachment Standards and Procedures, or any projects

implementing any of the above by a customer, applicant for

service, or attaching entity shall be resolved by the Commission.”’
While the FPSC noted that its Storm Hardening Rules were not “intended to conflict” with the
Commission’s “jurisdiction over pole attachments,” there is a clear distinction between the
regulatory purviews of the State (safety, reliability and engineering) and the Commission (rates,
terms and conditions).®
IV. UNAUTHORIZED ATTACHMENTS

The Commission seeks comment on the “prevalence” of unauthorized attachments and

“whether the Commission’s existing enforcement mechanisms are sufficient to address any

unlawful practices by attachers and ensure the safety and reliability of critical electric

infrastructure.”® The FPSC also has noted the safety and reliability consequences of

5 Fla. Admin. Code Rule 25-06.0342.

3 Compare 47 U.S.C. § 224(b)(1)(conferring broad jurisdiction over rates, terms and conditions:
“The Commission shall regulate the rates, terms, and conditions for pole attachments™) with § 224(f)(requiring
utilities to grant access to poles, subject to “insufficient capacity, and for reasons of safety, reliability and generally
applicable engineering purposes” without a specific grant of jurisdiction as in (b)(1)).

% NPRM, 1 38.

10



unauthorized attachments in its Storm Hardening Orders, as well as its requirements for annual
reporting of the number of unauthorized attachments detected through system audits.

A. The Problem

An unauthorized attachment is any attachment made to the pole without the approval of
the pole owner. Each of the Florida IOUs has a permitting process the attacher must follow
before attaching to a pole.** These processes are set forth in the pole attachment agreements, as
well as the Florida IOUs* Third Party Attachment Standards and Procedures required by the
FPSC.*! The fundamental purpose of these processes is to allow the Florida IOUs an opportunity
fo “pre-engineer” for the attachment in order to preserve the safety and reliability of the
distribution system.*> The permitting process minimizes the incidence of clearance and loading
violations, both of which can adversely impact the safety and reliability of the distribution
system.” Though the clearance requirements are of great importance, the loading requirements
are of even greater concern since these can impair the structural integrity of a pole line if not
properly engineered.** Overlashing, even though not technically considered an “attachment” by
the Commission, presents similar pole loading concerns (along with clearance concerns,
particularly at mid span).*®

The Pole Attachment Act itself presumes such processes by giving electric utilities the

explicit right to deny access “where there is insufficient capacity and for reasons of safety,

40 See Angiulli Decl. at 4 8; Freeburn Decl. at § 8; Kennedy Decl. at 5.
4 See id.
4 See id,
“ See id.
4 See id.
“ See id..
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reliability and generally applicable engineering purposes.”® The Florida IOUs’ pole attachment
agreements include specific provisions addressing unauthorized attachments. These provisions
require payment of back rent (plus interest), payment of penalties, or some combination of the
two. For example, PEF’s pole attachment agreements require, upon discovery of unauthorized
attachments: (1) payments of back rent, plus interest for five years or since the previous audit
(whichever is shortest); and (2) a $25 fee for each unauthorized attachment in excess of ten
attachments or 2% of the last verified total number of attachments (whichever is greater).” This
2% “forgiveness” provision prevents attachers from paying a penalty charge merely because of
minor counting discrepancies.*®

PEF’s last audit (conducted every five years, most recently in 2006) revealed 33,350
unauthorized attachments.* Many of these unauthorized attachments have created clearance and
loading violations. FPL audits its system on a five year revolving basis (20% per year).® The
2007 audit revealed 1,798 unauthorized attachments.”’ TECO’s last full audit (in 2001) revealed
over 26,000 unauthorized attachments (accumulated over a fourteen year period).”> Electric
utilities cannot be certain that their distribution systems are safe and reliable so long as there are

attachments of unknown number and size/weight, for which the system has not been specifically

engineered.

“ 47 US.C. § 224(£)(2). How else would an electric utility exercise this right without a pre-
attachment process?

“ See Freeburn Decl. at 9 9.

“® See id.

“9 See id, at 9 10.

50 See Kennedy Decl. at 9 10.
5t See id.

2 See Angiulli Decl. at § 10.
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B. The Solution

The Commission can decrease the prevalence of unauthorized attachments by allowing
pole owners to enforce their agreements. Most agreements have good and reasonable
enforcement mechanisms which, if enforced, should deter unauthorized attachments. By the
same token, the agreements also typically contain provisions to protect attachers from unduly
burdensome impacts (such as notice requirements and cost controls). Many agreements even
have “forgiveness” thresholds on the unauthorized attachment penalty provisions (like the PEF
provision referenced in part IV.A., supra) to avoid the assessment of penalties for the inherent
difficulties in counting tens or hundreds of thousands of attachments. However, when the
circumstances require, pole owners must have the ability to impose meaningful financial
penalties to serve as a deterrent to unauthorized attachments. If the Commission is serious about
curing safety and reliability concerns arising from unauthorized attachments, and there is no
showing of discriminatory treatment, how could any penalty be too severe (especially one with a
“forgiveness” threshold) if it is meant to protect the nation’s critical electrical infrastructure?

Current Commission policy appears to disfavor enforcement of unauthorized attachment
penalties in pole attachment agreements. In at least two specific cases addressing unauthorized
attachments, the Commission has limited pole owners to recovery of back rent, plus modest
interest — what the Commission describes as “compensatory damages.”> While the Florida

IOUs recognize that the Commission’s holdings in these two cases are not rules of general

53 See In the Matter of Mile Hi Cable Partners, LP, et al v. Public Serv. Co. of Colorado, 17 FCC
Red. 6268 (2002) (discussing penalties for unauthorized attachments and stating that “there is no basis in the record
to support a conclusion that Respondent is entitled to exemplary or punitive damages beyond compensatory
damages™); see also Salsgiver Comme’ns, Inc. v. North Pittsburgh Telephone Co., Memorandum Order and
Opinion, EB-06-MD-004 (Nov. 26, 2007) (holding that a $250 unauthorized attachment penalty was unreasonable
and limiting recovery for unauthorized attachments to compensatory damages).

13



applicability, they still undermine a utility’s ability to enforce the unauthorized attachment
provisions in its pole attachment agreements.

If the Commission’s policy with respect to unauthorized attachments is, in fact, an
“economic loss only” paradigm, attachers have absolutely no incentive to follow the attachment
processes. In fact, there is a disincentive to follow the attachment procedures because of the time
(speed to market) and money (potential make ready costs and engineering fees) saved by
violating the procedures. When the violating attachers are finally caught, the “economic loss
only” model puts them in no worse a position than had they complied with the process in the first
place. Until the Commission allows pole owners to enforce their pole attachment agreements, it
cannot expect the prevalence of unauthorized attachments to improve.

V. SPECIFIC ACCESS ISSUES RAISED IN THE FIBERTECH PETITION

The NPRM seeks comment on the access concerns raised in the Fibertech Petition, as
well as “any other pole attachment access concerns.”> The Florida IOUs take this opportunity to
address six specific issues raised by various attaching entities in connection with the Fibertech
Petition: (1) wireless pole top access; (2) boxing and bracketing; (3) make ready timelines; (4)
use of third party contractors for electric make-ready work; (5) manhole access; and (6) access to
utility records. |

A. Wireless Pole Top Access

The Wireless Telecom Carriers have asked the Commission to find that pole top wireless

attachments are presumptively reasonable and that utilities should not be able to deny access for

4 NPRM, § 37.
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pole top attachments.”®> For example, NextG Network, Inc. states in its comments to the

Commission that:
[Tlhe Commission should adopt a specific, explicit rule
establishing a presumption that pole top attachments for wireless
attachments are allowed. To rebut the presumption, a pole owner
should be required to obtain an order from the Commission based
on conclusive evidence of insufficient capacity or safety,
reliability, and generally acceptable engineering purposes that
cannot be remedied through make ready, pole expansion or change
out at the attaching party’s expense, or other engineering solutions
that are acceptable under generally applicable engineering or safety

standards. The rule should state that the internal policgy of a utility
cannot be the basis for denying a pole top attachment.’

There are at least three reasons the Commission should decline adopting such a rule.
First, the Commission lacks jurisdiction to do so. Second, any presumption favoring wireless
pole top access threatens the safety and reliability of the distribution system. Third, the burden
such a rule would shift to the pole owner is both unlawful and contrary to the Commission’s
existing rules. To be clear, the Florida IOUs are not asking for a presumption that wireless
attachers cannot attach to pole tops. Rather, the Florida IOUs ask the Commission not to adopt
the wireless telecom carriers’ proposed presumption, which would grant wireless attachers

virtually automatic access to pole tops.”’

1. The Commission Does Not Have Jurisdiction to Mandate Pole Top
Access for Wireless Attachments

Congress’s initial decision, in 1978, to allow the Commission to exercise a certain level

of jurisdiction over the facilities owned by electric utilities was based on the fact that some

58 See T-Mobile USA’s Notice of Ex-Parte Presentation in RM-11303 (Sept. 21, 2006); Reply
Comments of Clearlinx Network Corporation, LLC in RM-11303 (Mar. 1, 2006); Comments of NextG Network,
Inc. in RM-11303 (Jan. 30, 2006).

5 Comments of NextG Network, Inc. in RM-11303 at 12 (Jan. 30, 2006).

5 The Florida I0Us generally allow wireless attachments in the communications space. See

Angiulli Decl. at  11; Kennedy Decl. at ] 11.
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electric utilities had decided to “participate in the provision of communications space on [their]

58 According to the Commission, the legislative history of the Act evidenced

utility poles.
Congress’s intent for the Commission to regulate the pole attachment practices of electric
utilities if space on their poles has been designated for communications use.” Specifically, the
Commission stated:

[Olur role is to begin only where space on a utility pole has been

designated and is actually being used for communications services

by wire or cable.... In other words, where a utility owns or

controls a pole on which there has been no designation of
communications space, jurisdiction to require access will not lie.®

Under this precedent, the Commission has no authority to require an electric utility to
grant access to space on its poles that is not being used for communications functions. This is
consistent with other Commission precedent stating that the “underlying purpose” of Section 224
is “to assure that communications space on utility poles be made available to cable systems at
39361

‘just and reasonable rates, and under just and reasonable terms and conditions.

2, A Presumption Favoring Pole Top Access for Wireless Antennae
Threatens the Safety and Reliability of the Distribution System

Even if the Commission did have the jurisdiction to adopt a presumption allowing pole

top access for wireless attachments, it should not exercise that jurisdiction, as it would unduly

8 S. Rep. No. 580, 95th Cong,, Ist Sess., at 15 (1977). Specifically, Congress explained that FCC
may regulate an electric utility’s pole attachment arrangements when: (1) the electric utility “shares its pole with a
telephone company or other communications entity; and (2) a cable television system shares the communications
space on the pole with the telephone utility or other communications entity, or occupies the communications space
alone.” Id

- In the Matter of Adoption of Rules for the Regulation of Cable Television Pole Attachments, 68
FCC2d 1585, 1593 (1978).

& In the Matter of Cable Information Services, Inc. v. Appalachian Power Company, 81 FCC2d 38,

at 15-16 and n.8 (1980) (emphasis added); see also In the Matter of David Bailey v. Mississippi Power & Light
Company, 1985 FCC LEXIS 2617 (“Since MPLC has designated communications space on its poles and has
permitted Fayette Cable to utilize this space for CATV attachments, the necessary nexus exists for the Commission
to exercise jurisdiction over MPLC’s pole attachment practices.”).

8 In the Matter of Gulfstream Cablevision of Pinellas County, Inc. v. Florida Power Corporation,

1985 FCC LEXIS 4123 (citing S. Rep. No. 95-580) (emphasis added).
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restrict a utility’s ability to deny access for reasons of safety, reliability, and engineering
concerns under Section 224(f}(2). Additional facilities in the power supply space (which
includes pole topé) would make it more dangerous for employees to work in the power supply
space due to the additional congestion.®? It would also present danger to third party workers who
may not be accustomed to working in close proximity to lethal voltages.*> Pole top attachments
also necessitate further, time consuming safety precautions when wofking around such
attachments, which delays restoration time.* Furthermore, moving facilities higher on a pole
substantially increases the wind loading on that pole.® For example, the static moment (stress)
caused by windloading of an object attached at the top of a 45 foot pole would subject the pole to
more than twice the stress caused by wind if the same object was attached at a height of 16 feet.5

While some utilities may safely allow wireless pole top attachments, it does not mean
that such attachments are appropriate for all pole networks. Utilities should have discretion in
determining whether to allow such attachments, and they should not have to petition the
Commission every time that they wish to deny access to their pole tops for reasons of safety and
reliability (as suggested by NextG Network).

3. The Burden and Presumption Proposed by NextG Network is
Contrary to the Law and Commission Precedent

NextG Network’s request would require utilities to affirmatively disprove an attacher’s
right to pole top access, which is contrary to the spirit and requirements of Section 224(f)(2) and

the Commission’s complaint proceeding rules. Section 224(f)(2) specifically gives utilities the

sz See Angiullli Decl. at § 11; Kennedy Decl. at ] 11,
s See id.

64 See id.

& See Kennedy Decl. at § 11.

8 See id.
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right to deny access for reasons of insufficient capacity, safety or reliability, without placing any
prima facie burden on utilities to prove why access should be denied.’” Under Section 224(H(2)
and the complaint proceeding rules, it is the attacher’s obligation to challenge any denial of
access. For example, Section 1.1402 of the Commission’s Pole Attachment Complaint
Procedures defines “complaint” as any filing “alleging that [the complainant] has been denied
access to a utility pole, duct, conduit, or right-of-way in violation of this subpart and/or that a
rate, term, or condition for a pole attachment is not just and reasonable.”®® Thus, the party being
denied access must seek relief from the Commission — not the other way around. This allows
utilities to enforce their safety and reliability standards in the normal course of business, while
also allowing the Commission to determine on an ad hoc basis whether utilities are denying
access in a discriminatory fashion.

B. Boxing and Bracketing

Fibertech’s Petition specifically requests the Commission to “adopt a rule requiring
utilities to allow the use of boxing and extension arms where (1) such techniques avoid pole
replacement or make-ready work involving electrical facilities ...; (2) the facilities on the pole
can be safely reached by a ladder or bucket truck; and (3) the pole owner has previously allowed
use of the technique.”®® “Boxing” is the placement of communications wires on both sides of a

pole line.”® Fibertech’s reference to the use of “extension arms” contemplates using standoff

¢ See Wireless Telecommunications Bureau Reminds Ulility Pole Owners of Their Obligations to
Provide Wireless Telecommunications Providers with Access to Utility Poles at Reasonable Rates, 19 FCC Rcd
24930 (Dec. 23, 2004) (recognizing a utility’s right to deny access for wireless antennae for the reasons set forth in
Section 224 ()(2)).

6 See 47 C.F.R. § 1.1402(d).
6 Fibertech Petition, p. 13.
" See Angiulli Decl. at ] 12; Freeburn Decl. at | 11; Kennedy Decl. at ] 12.
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brackets to obtain horizontal clearancé for communications wires where there is not sufficient
space to obtain vertical clearances. This practice is often referred to as “bracketing,””!

The Florida IOUs prohibit boxing and bracketing in the communication space because of
the impact it can have on the safety and reliability of the network.”? Both practices, but boxing
in particular, limit the use of climbing as a means of maintenance and repair.“ Even where pole
lines are technically accessible by bucket truck, there are still occasions on which the best means
of accessing the specific facility in need of maintenance or repair is by climbing.”* Boxing and
bracketing slow down the process of pole change-outs, complicate transfers, and make both more
costly.” For example, during a pole change-out, poles are typically “leaned” into the new hole.”
If a pole line is “boxed,” the Iearﬁng technique may not work, and it could be necessary to use a
crane for purposes of lifting and guiding the new pole through the boxed line and into the new
hole.”

C. Make-Ready Timelines

Fibertech urges the Commission to adopt strict deadlines within which a pole owner must
perform all necessary make-ready work.”® Specifically, Fibertech urges the Commission to

require utilities to complete field surveys and identification of any necessary make-ready work

within 30 days of receipt of a complete application and to finish make-ready work within 45 days

& See id,

72 See id.

n See id.

T See Angiulli Decl. at § 12; Kennedy Decl. at q 12.

& See Angiulli Decl. at § 12; Freeburn Decl. at | 11; Kennedy Decl. at ] 12.
7 See Kennedy Decl. at § 12.

7 See id,

& See Fibertech Petition, pp. 16-18.
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of receiving payment for the work.” While timelines might not be a problem for small jobs, the
time to perform the make-ready work can vary significantly depending on many factors, some of
which are beyond an electric utility’s control (such as the speed at which other attachers move up
or down on a pole, if a rearrangement is required). The Commission has declined to adopt such
restrictive deadlines for make-ready work in the past.*®

Unlike ILEC pole owners, the Florida IOUs are not in competition with CATV and
CLEC attachers, and have no motivation to unnecessarily delay the attachers’ access to their
poles or to market. The fact that an attacher’s access may be delayed is simply an unavoidable
by-product of a process designed to ensure the safety and reliability of the electric distribution
system. In fact, Fibertech’s requested rule may not be aimed at electric utilities at all, since
electric utilities stand to gain no competitive advantage.®'

Make-ready timelines are particularly problematic when considered in conjunction with
the position urged by CATVs that there is no such thing as “insufficient capacity.”®> This would
not only require utilities to perform make ready at the request of attachers (in contradiction to the
plain language of Section 224(f)(2)), but also would require that the work be completed within a
narrow time frame. Either in tandem or isolation, such rules would result in a large, disruptive

diversion of resources with a detrimental impact to system safety and reliability. The Florida

» Seeid,p. 17.

80 Petition of Cavalier Telephone LLC Pursuant to Section 252(E) of the Communications Act for
Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes
with Verizon Virginia, Inc., and for Arbitration, Memorandum Opinion & Order, WC Docket No. 02-359, 18 FCC
Red. 25887 at §9 140-142 (2003).

8 Fibertech’s Petition, though not explicitly limiting its proposed rule to ILECs, appears to be aimed
at resolving a competition issue which does not involve the Florida IOUs. See Fibertech Petition, pp. 16-18 (“ILECs
act much more quickly when installing their own facilities, thereby achieving an unfair advantage in the competition
to sign up customers for fiber-delivered services” and “ILECs typically do not wait 45 days before commencing
their own construction, and pursue such construction expeditiously when it is for their own business purposes.”)

B See March 21, 2006 Letter from Christopher Fedeli to Marlene Dortch, Notice of Ex-Parte
Presentation in RM 11303, on behalf of Joint Cable Operators.
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IOUs and their customers can ill afford to elevate make ready timelines over the safety and
reliability of the distribution system.

D. Use Of Third Party Contractors For Electric Make Ready

The Fibertech Petition urges the Commission to require pole access “to allow
competitors to hire owner-approved contractors to perform field surveys, make ready
determinations, and make ready work ....”** The Florida IOUs do not dispute that “owner-
approved contractors” are capable of performing this work safely, including make ready work in
the power supply space. However, this does not resolve the very real issue of resource diversion.
Any contractor the Florida IOUs would approve to work in the power supply space would have
to be a qualified power worker. Becoming a qualified power worker involves training and
investment on the part of an electric utility. TECO’s approval process, for example, involves an
audit of the contractors safety program and requires that individual power workers cdmplete a
switching and tagging training program specific to TECO’s system.¥  Once qualified, these
contractors are valuable resources. If they are being hired at will by CATVs and CLECs, there
will be fewer such workers available to perform work needed to achieve the core mission of the
Florida IOUs — provision of safe and reliable electric service to its customers.

E. Manhole Access

The Fibertech Petition urges the Commission to adopt a rule allowing “utility-approved
contractors to work in manholes without utility supervision” and to allow competitors to “survey
manholes to determine availability of conduit.”®® A manhole is the top opening to an

underground utility vault used to house an access point for making connections or performing

B Fibertech Petition, p. 19.
3 See Angiulli Decl. at | 14.
8 Fibertech Petition, p. 5.
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maintenance on underground and buried utilities.*® Performing work in and around manholes
and vaults creates unique safety and reliability concerns because of the sophistication of the
underground network.’

Underground utility vaults are located within the critical network sections of the
distribution system, which makes the systems particularly vulnerable to unplanned outages.®
Further, the safety concerns in vaults are heightened because unlike overhead networks, the
underground network does not have a “Communications Workers Safety Zone.”® For these
reasons, TECO does not even allow its own utility contractors to work in the manholes without
supervision by trained TECO personnel.”® The Florida I0Us request that the Commission
decline Fibertech’s request to allow anyone access to manholes without utility supervision.

F. Access to Utility Records

The Fibertech Petition also asks the Commission to adopt a rule which would allow third
parties “to search utility records” in order to “determine availability of conduit.”™' Open access
to such records raises serious safety and reliability concerns for at least two reasons. First, there
may be conduit “space” shown in the records which either (a) does not exist due to the dynamic
nature of the system, or (b) is reserved for emergency use by the electric utility (but not
annotated as such). Second, and perhaps most importantly, critical information about vulnerable
electric infrastructure could fall into the hands of the wrong people (terrorists and other public

enemies). For these reasons, the Florida IOUs request that the Commission deny Fibertech’s

5 See Angiulli Decl. at 15.

¥ See id

8 See id.

8 See id.

0 See id.

i Fibertech Petition, pp. 24-29.

22



request, and permit electric utilities to safeguard this critical information and closely monitor
access to this information.
V1. CONCLUSION

The Florida 10Us request that the Commission: (1) decline adopting general rules of
applicability impacting electric distribution system safety, reliability, and engineering; and (2)
allow electric utilities to resolve the problems of unauthorized attachments and the safety and
reliability problem they create through enforcement of their pole attachment agreements in the
courts. The Florida IOUs appreciate the opportunity to comment on these matters of great
importance, and look forward to offering further comments and evidence in reply to the

comments submitted by other interested parties.

Respectfully submitted,

0 U

COUNSEL FOR: Eric B. Langley

FLORIDA POWER & LIGHT COMPANY Lindsay S. Reese

TAMPA ELECTRIC COMPANY AND BALCH & BINGHAM, LLP

PROGRESS ENERGY FLORIDA, INC. 1901 Sixth Avenue North
Suite 1500

Birmingham, AL 35203-4644
T: (205) 251-8100
F: (205) 226-8799

March 7, 2008
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EXHIBIT 1
DECLARATION OF THOMAS J. KENNEDY P.E.



Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Implementation of Section 224 of the Act; - WC Docket No. 07-245

)

: )

Amendment of the Commission’s Rules and )
)

)

)

Policies Governing Pole Attachments RM-11293

RM-11303

DECLARATION OF THOMAS J. KENNEDY, P.E.

1. My narﬁe is Thomas J. Kennedy. I am a Professional Engineer licensed in the State of
Florida. 1 am currently employed by Florida Power & Light Company (“FPL”) as Principal
Regulatory Affairs Analyst in the Distribution Business Unit. I am FPL’s Professional Engineer
responsible for managing Joint Use. This declaration is based on my personal and professional

knowledge, as well as knowledge available to me in my capacity at FPL.

2. FPL’s service territory area (reflected in the map attached as Exhibit A) contains
approximately 27,650 square miles and has a population of approximately 8.5 million people.
FPL serves approximately 4.5 million customers in 35 counties. More than 760,000 of FPL’s
1.14 million distribution poles (almost 67%) have second (incumbent local exchange carriers
(“ILECs™)) and third party attachments. In total, about 1.16 million second and third party
attachments exist on FPL’s poles. These attachments were constructed by at least 16 different
companies within their various (62 total) operating areas. FPL’s mission as a Distribution

business is “Certainty in Delivery” providing our customers safe and reliable electric service.



3. I have been responsible for FPL’s joint use activities for 12 years and have been with
FPL for 23 years. My joint use responsibilities include negotiating all new pole attachment
agreements for Distribution, assisting in the establishment of pole attachment policies and
processes for field personnel, providing agreement language interpretation and resolving field
disputes, assisting with the oversight of pole attachment rate calculations, tracking and billing
ILECs and telecommunication carrier attachments, ensuring compliance with pole attachment
related Sarbanes Oxley requirements, complying with FCC and Florida Public Service
Commission (“FPSC”) regulatory requirements, legal and contractual requirements, budgeting
and forecasting of pole attachment revenues and expenses, and ensuring that pole attachment
related financial transactions are properly accounted for. Prior to rﬁy current role at FPL, I held
the positions of FPL distribution planner, FPL transmission and distribution crew supervisor and

FPL distribution design engineer.

4, My declaration is divided into three main categories. First, my declaration addresses
certain specific issues impacting the safety and reliability of FPL’s distribution system. Second,
my declaration addresses the relationship between FPL and ILECs with whom FPL has joint use
relationships. Third, my declaration addresses certain aspects of the FCC’s cable and telecom
rate formulas, as they relate to FPL. 1 offer this testimony in support of the initial comments
filed by FPL in response to the FCC’s Pole Attachment Notice of Proposed Rulemaking, WC

Docket 07-245.

Safety and Reliability

5. FPL’s overhead distribution construction standards (which include third-party attachment

standards) are based on a number of different factors. These factors include, but are not limited



to, field experience, geography, climate, and distribution system studies. Our standards are not
static. As we learn new lessons, these standards are routinely updated. For this very reason,
FPL’s pole attachment and joint use contracts include provisions that require attaching entities to

comply with FPL’s standards as revised from time to time.

6. In some instances, our standards exceed the requirements of the National Electric Safety
Code (“NESC”). The NESC contains a good baseline for third party attachment standards.
However, it would be harmful to the safety and reliability of the distribution system for the
NESC be considered a “ceiling” on standards. The NESC Handbook itself recognizes that the
NESC standards are not appropriate in every instance, and that “local conditions” may call for
different practices. See NESC Handbook, p. 3 (6™ ed. 2006). Further, the NESC is a safety code
-— not a construction code. Certain standards which exceed the NESC may exist for purposes of
ensuring the reliability of the system, or for accommodating speedy service restoration, or for

purposes of maintenance efficiency, or all of the above.

7. Under the storm hardening rules promulgated by the FPSC, FPL is required to maintain a
Storm Hardening Plan (for submission/approval to the FPSC every three years). As part of the
storm hardening plan, FPL is required to “maintain written safety, reliability, pole loading
capacity, and engineering standards and procedures for attachments by others to the utility’s
electric transmission and distribution poles” which “meet or exceed” the NESC. Fla. Admin.
Code, Rule 25-06.0342(5). The Storm Hardening Plan submitted by FPL contained standards
(applicable to third party attachment and overhead construction, generally) which exceed the

NESC. FPL’s initial plan was approved by the FPSC by order PSC-07-1023-FOF-EL.



8. One distribution construction standard unique to FPL is our adoption of extreme wind
loading (“EWL”) standards for critical infrastructure (e.g., facilities serving hospitals, 911
centers, police and fire stations, etc.) as well as new construction, major planned work, relocation
projects, and daily work activities. This is an example of where our requirement exceeds the
NESC minimum standards. FPL adopted EWL based on the storm history in its service territory,
in conjunction with recommendations from a study commissioned by FPL to address system

performance and reliability following the catastrophic 2004 and 2005 hurricane seasons.

9. FPL has a permitting process an attacher must follow before attaching to a pole which is
set forth in the pole attachment agreements, as well as the third party attachment standards and
procedures required by the FPSC. The fundamental purpose of these processes is to allow an
opportunity to “pre-engineer” for the attachment in order to preserve the safety and reliability of
the distribution system. The permitting process minimizes the incidence of clearance and
loading violations, both of which can adversely impact the safety and reliability of the
distribution system. Though the clearance requirements are of great importance, the loading
reduirements are of equal concern since these can impair the structural integrity of a pole line if
not properly engineered. Overlashing, (lashing additional wires to the existing messenger cable
wire) presents similar pole loading concerns (along with clearance concerns, particularly at mid
span). The Communication Workers Safety Zone (sometimes called the “safety space”) is 40

inches in most construction configurations.

10.  The FPSC requires FPL to submit an annual Storm Preparedness Report which includes
the number of unauthorized attachments detected through our system audits. FPL audits its

system on a five-year revolving basis (20% of the system per year). Based on the data collected



in 2007 (for 20% of our system) and filed with the FPSC, there were 1,798 unauthorized

attachments.

11. A categorical presumption in favor of wireless pole top access would impair FPL’s
ability to maintain the safety and reliability of its distribution system. Additional facilities in the
power supply space (which includes pole tops) would make it more dangerous for FPL
employees to work in the power supply space, due to the additional congestion. It would also
present danger to third-party workers, who may not be as aﬁcustomed to working in close
proximity to lethal voltages. Pole top.attachments would also necessitate further time consuming
safety precautions when working around such attachments. This would delay restoration times.
Initial construction and regular maintenance likely would require either a temporary outage or
coordination with FPL’s dispatch centers for a temporary modified breaker relay setting (recloser
off) that would trip a feeder for extra worker protection. This impacts reliability in at least two
ways: (1) if the feeder trips while the recloser is off (e.g., for something as simple as a tree
branch brushing a power line), the electric customers served by that feeder are without power
until it is determined that all workers, grounds, and equipment are verified to be in the clear; (2)
this takes time away from our dispatchers or service restoration specialists who could be
spending their time working on other service restoration projects. Additionally, there is risk of
the pole top attachment (like an antenna) being damaged (such as by lightning, wind or debris)
and falling into the conductor, which would cause an outage. Further, moving facilities higher
on the pole can substantially increase the windloading on that pole. The static moment (stress)
caused by windloading of any object on a pole increases proportionately with the height of that
object. For example, an antenna placed at the top of a 45 foot pole would subject that pole to

more than twice the stress caused by wind of the exact same antenna placed at 16 feet. FPL



generally allows wireless attachments in the communications space. The types of wireless
attachments on our poles vary and there is no single or even standard configuration. To date,
FPL has successfully worked closely with several wireless carriers to resolve pole top access
requests. Ultimately, these carriers accepted installation of their antennas in the communication
space and FPL is optimistic that these type of requests and issues will continue to be resolved in

the future.

12. A categorical presumption in favor of boxing and bracketing would impair FPL’s ability
to maintain the safety and reliability of its distribution system and cause operational
inefficiencies and increases in operational costs. “Boxing” is the placement of communications
wires on both sides of a pole line. “Bracketing” is the use of a standoff bracket or extension
arms for purposes of obtaining horizontal clearance for communications wires where there is not
sufficient space to obtain vertical clearances. Both practices, but boxing in particular, limit the
use of climbing as a means of maintenance and repair. Even where pole lines are technically
accessible by bucket truck, there are still occasions on which the best means of accessing the
specific facility in need of maintenance or repair is by climbing. Boxing and bracketing slow
down the process of pole change-outs, complicate transfers, and make both more costly. For
example, during a change-out, poles are typically lifted and leaned into fhe new hole. If a pole
line is “boxed,” the leaning technique may not work, and it could be necessary to use a crane for
purposes of lifting and guiding the new pole down through the power supply space, through the
boxed line and into the new hole. While construction techniques exist to work with these
problems, they are all less efficient and more burdensome to the electric customer waiting to

have their power restored. FPL feels this policy has not been a barrier for access to FPL poles.



ILEC Relationships

13 Because both ILECs and electric utilities own a significant network of poles, they have
historically entered into contracts — typically called joint use agreements — to share infrastructure
costs and to reduce pass-through costs to customers. Given the joint nature of these agreements,
there is 2 level of mutuality that exists between ILECs and electric utilities that cannot, exist in
relationships between CLECs and electric utilities. Joint use agreements typically place no
make-ready or permitting requirements on either party for normal construction needs becaﬁse the
pole networks are engineered and constructed with joint use in mind. Perhaps most importantly,
the joint use agreements give both ILECs and electric utilities responsibility for the safety and
reliability of the joint use networks. This creates a mutually dependent relationship that
necessitates fair treatment between the parties. Some of the agreements promote the mutual
benefits of sharing each others poles, some state the use of space shall be based on the equitable
sharing of the costs of joint use, while others even establish an objective percentage ownership.
Joint use agreements are not “space rental” agreements, like the pole attachment agreements

between electric utilities and third party attachers.

14.  The major ILECs in FPL's service territory are Bellsouth Telecommunication, Inc. (d/b/a
AT&T Florida, Inc.), Verizon, and EMBARQ. FPL’s current joint use agreements with these
entities date back to January 1, 1975. Since that time, there have been two amendments to the
Bellsouth agreement (both addressing storm restoration and hardening issues), two amendments
to the Verizon agreement, and two amendments to the EMBARQ agreement (the last coming in
1987). Joint use agreements are negotiated based on the concept of shared cost of pole
ownership and this negotiation results in parity. “Parity” (or the “Objective Percentage

Ownership” as it is sometimes called) is the negotiated balance of pole ownership between FPL



and the ILEC-counterpart. Sometimes contractual parity is based on relative network
construction costs; sometimes it includes space allocation; sometimes it is based on the services
provided (i.e., right-of-way acquisition, lightning protection, vegetation maintenance, etc.); and
sometimes it is based on a combination of all of these. While the objective percentage
ownership of poles is not always explicit in every agreement, the equitable sharing and the costs
and economics of joint use is included in all agreements and this responsibility is distributed very
close to 50%/50%. If each party owns its objective percentage of jointly-used poles, no money
changes hands on an annual adjustment basis. If one party’s ownership is beneath its objective
percentage, that party pays the other a per-pole-out-of-parity “adjustment rate.” It is called an
“adjustment rate” because its purpose is fo encourage equity in ownership (maintaining one’s

objective percentage ownership).

15.  FPL engineers and constructs its distribution system with joint use in mind. In other
words, FPL may need only a 35 foot pole to meet its own service needs, but first discusses with
ILECs the concept of joint use for the pole line being constructed. If the ILEC wants to share the
benefits of joint use, the pole line is designed taller, perhaps with 40 foot poles, and stronger to
accommodate joint use with its ILEC counterpart. The ownership of those poles is determined
during that discussion. But for joint use (and the agreements which establish joint use) FPL
would have constructed its distribution system for FPL’s needs only. There would be no

additional communication space and no communication worker safety space.

16.  As of the last five-year audit cycle the actual relative ownership percentages in the

distribution network are as follows:

ILECs 31% FPL 69%



These figures have not changed significantly since 1994. Though ILEC pole ownership has
declined slightly, the change has averaged less than % % per year. The reason for this is that our
ILEC counterparts simply do not set as many poles as FPL does. It is a business/operational

decision on their part. It certainly is not something we are either forcing or encouraging.

17.  In my tenure managing FPL’s joint use, .I have negotiated six joint use agreements (or
letters of understanding, amendments, stipulations. or renewals of agreements). Each of these
contracts is different from the next, which reflects the different circumstances and business
objectives of the respective partics. Some agreements focus on objective percentage ownership,
some ILECs refuse to set certain types of poles (i.e., concrete), while some ILECs demand more
contractually allocated space than others. These negotiations are conducted at arm’s length, with
both parties having something the other needs ~ pole networks. From my perspective, there has

been no change in the bargaining power between FPL and its ILEC counterparts.

Rate Formulas

18. FPL currently bills over 600,000 attachments at the FCC’s cable rate, and over 65,000
attachments at the FCC’s telecom rate. The attachments are virtually identical and, as far as FPL
can tell, the services offered are functionally identical (even if offered through different
technological platforms). Both types of attachments are generally secured to our poles with
through-bolts, and both types of attachments generally occupy one-foot of the usable space on

the pole and both place similar loading burdens on the pole.

19.  In FPL’s calculation of the telecom rate, we currently use the FCC’s presumption of five
average attaching entities (FPL’s service territory is “urbanized”). We use this "conservative"

presumption, even though it appears to not reflect reality. Because of the manner in which we



currently capture data in our five~year revolving audit, we cannot identify the number of
attaching entities on any particular pole or any specific subset of poles. However, FPL’s
distribution system has about 1.14 million distribution poles and approximately 1.16 million
second and third party attachments (excluding governmental attachments which are very few in
number). This means, system wide, the average number of attachments per pole (including FPL)
is slightly more than two (2). Further, this figure is somewhat inflated because it does not
account for the many poles where a single attaching entity has multiple attachments on a pole
(which would make the average number of attaching entities per pole lower than the average
number of attachments). Even applying the total number of attachments (including FPL) to only
the subset of poles with third party attachments, the average number of attachments is much less
than three (3) (again, inflated because of the difference between an “attachment” and an

“entity™).

20.  Generally, the poles with multiple attachments are in the most urbanized areas. They are
typically taller and stronger poles, which cost more to install than the average pole, and are more
costly to maintain. However, this costlier subset of poles is not used in developing the rate base
used in the telecom formula. Instead, the telecom formula uses the entire distribution pole
population, which includes poles that are shorter, cheaper to install, and cheaper to maintain.

Thus, there is a glaring lack of symmetry in the application of the telecom rate.

10



21.  Pursuant to 28 U.S.C. § 1746, I declate under penalty of perjury that the facts set forth in

this declaration are true to the best of my knowledge.

Executed on the 2 M day of March, 2008.

Thomas J. Kennedy, P.E.
Principal Regulatory Affairs Analyst,
Florida Power & Light Company

Il
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EXHIBIT 2
DECLARATION OF KRISTINA L. ANGIULLI



Before the
Federal Communications Commission
Washington, D.C. 20554

[n the Matter of

)
)
Implementation of Section 224 of the Act; ) WC Docket No. 07-245
Amendment of the Commission’s Rules and ) RM - 11263
Policies Governing Pole Attachments ) RM - 11303
)
)

DECLARATION OF KRISTINA L. ANGIULLI

l. My name is Kristina (“Kris”) Angiulli. I am currently employed by Tampa Electric
Company (“TECO”) as the Manager of Incrgy Delivery Construction Services. This declaration
is based on my personal and professional knowledge, as well as knowledge available to me in

my capacity as Manager of Energy Delivery Construction Services for TECO.

2. TECO has supplicd the Tampa Bay area with electricity since 1899. Its West Central
Florida scrvice area covers 2,000 square miles, including all of Hillsborough County and parts of
Polk, Pasco and Pinellas counties. The company serves nearly 670.000 residential, commcreial
and industrial customers. TECO has approximately 312,500 distribution poles with over
212,000 distribution poles impacted by third party attachments (68%). There are approximately

324,000 attachments on Tampa Electric's system that have been added by about 30 different

attaching cntities.

3. [ have been the Manager of Energy Delivery Construction Services for TECO for 2 years,
and have been with the company for a total of 23 years. My job responsibilities as Manager of

Energy Delivery Construction Services include government liaison and coordination for




government driven construction projects, distribution easements. underground facility protection
and joint use. Specific responsibilities related to joint use include oversight over rate
calculations, construction practices and the development of specs for joint use structures. My

background includes underground cable locating and distribution field engineering.

4, My declaration is divided into three main categories. First my declaration addresses
certain specific issues impacting the safety and reliability of TECO’s distribution system.
Second. my declaration addresses the relationship between TECO and the incumbent local
exchange carriers ("ILEC’s”) with whom TECO has joint use relationships. Third. my
declaration addresses certain aspects of the FCC’s cable and telecom rate formulas, as they relate

to TECO. I offer this testimony in support of the initial comments filed by TECO in response to

the FCC"s Pole Attachment Notice of Proposed Rulemaking, WC Docket 07-245.

Satety and Reliability

5. TECO’s overhcad distribution construction standards (which include third-party
attachment standards) arc based on a number of ditterent factors. These factors include. but are
not limited to. field experience. geography. climate, and distribution system studics. These
standards arc regularly revised and updated as company engineers and business personnel learn

new lessons in the ficld and elsewhere. TECO has adopted a Grade B distribution construction

standard.

6. Onc cxample where our standard exceeds the NESC is the separation requirement
between the bottom of a transtormer and the uppermost communications linc. The NESC
requires at least 30 inches of separation (so long as other clearances are met) but TECO requires

40 inches of separation. This 40 inch separation requirement exists for at least two reasons.

ro




First, it makes the separation requirement consistent with most other communications/electric
separation requirements (40 inches is the typical separation), thereby eliminating a potential
layer of contusion. Second, TECO’s transformer construction configurations differ slightly from
some other utilities in so far as the secondary is generally installed at roughly the mid-point of
the transformer can. The additional 10 inches of separation makes poles safer in the event the

metallic transformer can, for some reason, becomes cnergized.

7. Under the storm hardening rules promulgated by the Florida Public Service Commission
(“FPSC™), TECO is required to maintain a Storm Hardening Plan (for submission/approval to the
FPSC every threc years). As part of the storm hardening plan, TECO is required to “maintain
written safety, reliability, pole loading capacity, and engineering standards and procedures for
~ attachments by others to the utility’s clectric transmission and distribution poles™ which “meet or
exceed” the NESC. Fla. Admin. Code, Rule 25-06.0342(5). lhe Storm Hardening Plan
submitted by TECO contained standards (applicable to third party attachments and overhead
construction, generally) which exceed the NESC. TECOs initial plan was approved by the

FPSC by order dated December 28, 2007 (Order No. PSC-07-1020-EPF-EI).

8. TECO has a permitting process an attacher must follow before attaching to a pole which
is set forth in the pole attachment agreements, as well as the third party attachment standards and
procedures required by the FPSC. The tundamental purposc of thesc processes is to allow an
opportunity to “pre-cngineer” for the attachment in order to preserve the safety and reliability of
the distribution system. ‘The permitting process minimizes the incidence of clearance and
loading violations, both of which can adversely impact the safety and reliability of the

distribution system. Though the clearance requirements are of great importance, the loading

(8




requirements arc of even greater concern since these can impair the structural integrity of a pole

line if not properly engineered.

9. Overlashing (the practice of lashing an additional cable or fiber to the existing messenger
and cable) presents similar pole loading concerns (along with clearance concerns, particularly at
mid span). [ have seen communication lines overlashed so many times that the bundle is more
than 6 inches in diameter. The attached photographs are examples of such instances wind
loading due to multiple overlashing can cause (and does) overloading and pole failures, and mid-
span clearance violations because of the additional (un-engineered) sag at mid-span resulting
from the additional weight on the line. Pre-notification of overlashing, and the opportunity to
evaluate whether the pole line can handle the proposed overlashing. is essential from a system
reliability perspective, and essential to meeting our FPSC mandate to perform pole strength and

loading calculations prior to new burdens being placed on the pole.

10.  The FPSC requires TECO to submit an annual Storm Preparedness Report which
includes the number of unauthorized attachments detected through our system audits. TECO
now performs audits on a 3 year cycle and has committed to that in our filing with thc FPSC.
TECO last pertformed a full audit in 2001. As a result of that audit. TECO detected over 26.000

unauthorized cable television attachments.

11 A categorical presumption in favor of wircless pole top access would impair TECO's
ability to maintain the safety and reliability of its distribution system. Additional facilities in the
power supply space (which includes pole tops) would make it more dangerous for TECO
employces to work in the power supply space. due to the additional congestion. It would also

present danger to third-party workers. who may not be as accustomed to working in close




proximity to lethal voltages. Pole top attachments would also necessitate further. time
consuming, safety precautions when working around such attachments. Restoration time during
or afier storms could be impaired by these attachments. TECO generally allows wireless
attachments in the communications space. These attachments vary in size. configuration and

burden. unlike the typical wireline attachment.

12. A categorical presumption in favor of boxing and bracketing would impair TECO’s
ability to maintain the safety and reliability of its distribution system. “Boxing” is the placement
of communications wires on both sides of a pole line. ~Bracketing” is the use of a standoff
bracket for purposes of obtaining horizontal clearance for communications wires where there is
not sufficient space to obtain vertical clearances. Both practices limit the usc of climbing as a
means of maintenance and repair. Iiven where pole lines are technically accessible by bucket
truck, there are still occasions on which the best means of accessing the specific tacility in need
of maintenance or repair is by climbing. Boxing and bracketing slow down the process of pole

change-outs, complicate transfers, and make both more costly.

13. Make ready timelines might not be a problem for small jobs. but the time required to
perform the make-ready work can vary significantly depending on many factors, some of which
are beyond an electric utility’s control. One of the key factors beyond TECO's control is the
time it takes for other attachers to cither rearrange or transfer. If TECO was forced to perform
make ready within a certain period of time, it would interfere with our ability to meet our

customers” needs. which is our first priority.

14.  TECO does not have a safety objection to third party contractors working in the power

supply space, so long as they are “qualified clectric workers™ In fact. TECO uses third party



contractors. The qualification process at TECO involves training and investment on TECO's
part. TECO’s approval process involves an audit of the contractors’ safety program and requires
that individual power workers complete a switching and tagging training program specific to
TECO’s system. Once qualified, these contractors are valuable resources. If they arc being
hired away by communications attachers, there will be fewer such workers availablc to perform
work on TECO’s behalf. If there is a shortage of trained workers, TECO’s ability to maintain
the reliability of its system is compromised and its ability to service its customers in a timely

manner could be impacted.

15. A presumption allowing third-parties unsupervised access to utility manholes would
comprises the safety and reliability of the underground networks. A manhole is the top opening
to an underground utility vault used to house an access point for making connections or
performing maintenance on underground and buried utilities. Underground utility vaults are
located within the critical network sections of the distribution system, which makes the systems
particularly vulnerable to unplanned outages. The safety concerns in vaults are heightencd
because unlike overhead networks, the underground network does not have a “Communications

s

Workers Safcty Zone.™ [For these reasons, 1FCO does not even allow its own utility contractors

to work in the manholes without supervision by trained TECO personnel.

ILIEC Relationships

16.  Because both ILECs and electric utilities own a significant nctwork of poles, they have
historically entered into contracts ~ typically called joint use agreements - to share infrastructurc
costs and to reduce pass-through costs to customers. Given the joint nature of these agreements,

there is a Ievel of mutuality that exists between ILECs and clectric utilities that cannot exist in



relationships between CLECs and clectric utilities. Joint usc agreements give both ILECs and
electric utilities responsibility for the safety and reliability of the joint use networks. This creates
a mutually dependent relationship that necessitates fair treatment between the parties. Joint use
agreements arc¢ not space rental agreements, like the pole attachment agreements between
electric utilities and CLECs. 'The purpose is shared responsibility for the infrastructure. TECO
engineers and constructs its distribution system with joint usc in mind. In other words, TECO
may need only a 35 foot pole to meet its own service necds, but constructs lines with 40 foot
poles to accommodate joint use with its ILEC counterpart. But for joint use TECO would have

constructed its distribution system differently.

17.  The ILECs in TECO's service territory are Verizon and EMBARQ. TECO and Verizon.
and their predecessors, have had a joint use relationship since the 1920°s. The current version of
the joint use agreement with Verizon dates back to 1961. Under the joint use agreement the
party occupying the higher number of poles pays the other an annual rate for each “excess pole™.
As stated in the 1961 agreement, the relative ownership as of January 1. 1960 was 94% TECO
and 6% Verizon. As of the most recent audit, the relative ownership was 92% TLECO and 8%
Verizon. (Verizon has actually moved closer to parity). The actual current relative pole
ownership between TECO and Embarq is 95% and 5% respectively. Relative ownership
between TECO and Embarg was the same in 1990. Shortly before TECO and Peninsular
Telephone Company (a predecessor to Verizon) executed a joint use agreement in 1936, the
relative ownership was 93% and 7%. TECO currently has facilitics installed on 13.102 ILEC

poles.



Rate Formulas

18. TECO’s average number of attaching entities per pole (including TECO) is 2.08. This is

the number we use in calculating the telecom rate.

19. The size, shape, construction and burden of wircless attachments are too varied and non-

uniform to adopt and implement any uniform formulaic approach.

20.  Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the facts set forth in

this declaration are true to the best of my knowledge.

Executed on the / \Hk‘ day of March, 2008.

o/

Kristina L. Angiulli
Manager, Energy Delivery Construction Services
Tampa Llectric Company
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EXHIBIT 3
DECLARATION OF SCOTT FREEBURN



Before the
Federal Communications Commission
Washington, D.C. 20554
In the Matter of
Implementation of Section 224 of the Act; WC Docket No. 07-245

)
)
)
Amendment of the Commission’s Rules and ) RM-11293
Policies Governing Pole Attachments ) RM-11303
)
)

DECLARATION OF SCOTT FREEBURN

L. My name is Scott Freeburn. [ am currently employed by Progress Energy Florida, Inc.
(*PEF™), as thc Manager of Joint Usc and Locates. This declaration is based on my personal and
professional knowledge, as well as knowledge available to me in my capacity as Manager of

Joint Use and Locates for PEF.

2. PEF is an investor owned electric utility headquartered in St. Petersburg, Florida. PEF
provides service to more than 1.7 million customers in a service area covering more than 20,000
square miles in 35 counties. The distribution plant consists of approximately 1.1 million poles
with joint use attachments on 510,235 of those poles. PET currently has 42 attachment

agreements with cable companies, CI.ECs, and ILECs resulting in 737,123 attachments.

3. I have been the Manager of Joint Use and Locates for PEF for 4 years. My job
responsibilities as Manager of Joint Use and Locates include negotiating agreements with pole
attachment users, ensuring attachments are made according to applicable company and NESC
standards, collecting associated pole attachment fees, managing attachment audits, providing

daily management of contract field engineering crews, designing and negotiating new attachment



specifications for third - party radio and wireless phone attachments, maintaining GIS joint use
data base, and staying current with and ensuring proper company rcpresentation at the state and
federal level with regards to pole attachments issues. Other duties include working with the
company’s state and federal lobbyist to stay abreast of issues that could impact pole attachment

rates and policy.

4. My declaration focuses on the safety and reliability issues raised in the FCC’s Pole
Attachment Notice of Proposed Rulemaking, WC Docket 07-245 (“NPRM”). 1 offer this

testimony in support of the initial comments filed by PEF in response to the FCC’s NPRM.

S. PEF’s overhead distribution construction standards (which include third-party attachment
standards) are based on a number of different factors. These factors include, but are not limited
to, field experience, geography, climate, and distribution system studies. Our standards are
routinely updated based on experiences, studies and “lessons learned.” For this very reason,
PEF’s pole attachment and joint use agreements include provisions that require attaching entities
(o comply with PEF’s standards “as may be amended or revised.” Our contracts also require that
the attaching party meet the stricter of the requircments, where there are differences. PEF has

adopted a Grade B distribution construction standard.

6. In some instances, our standards excced the requirements of the National Electric Safety
Code (“NESC”) for a variety of reasons. Onc such reason has to do with materials. From a
materials management perspective, it is much more efficient to purchase limited types of
hardware and equipment that can accommodate multiple construction applications. The ability

to use one piece of hardware, tool, or electrical equipment for a variety of construction types

W



reduces inventory, engineering and construction cost. Another reason is to facilitate speed of

restoration in the event of an outage.

7. Under the Florida Public Service Commission’s (“FPSC™) storm hardening rules, PEF is
required to maintain a Storm Hardening Plan (for submission/approval to the FPSC every three
years). As part of the storm hardening plan, PEF is required to “maintain written safety,
reliability, pole loading capacity, and engineering standards and procedures for attachments by
others to the utility’s electric transmission and distribution poles™ which “meet or exceed” the
NESC. Fla. Admin. Code, Rule 25-06.0342(5). The Storm Hardening Plan submitted by PEF
contains standards (applicable to third party attachment and overhead construction, generally)

which exceed the NESC.

8. PEF has a permitting process an attacher must follow before attaching o a pole which is
set forth in the pole attachment agreements, as well as the third party attachment standards and
procedures required by the FPSC. The fundamental purpose of these processes is to allow an
opportunity Lo “pre-engineer” for the attachment in order (o preserve the salety and reliability of
the distribution system. The permitting process minimizes the incidence of clearance and
loading violations, both of which can adversely impact the safety and reliability of the
distribution system. Though the clearance requirements are of great importance, the loading
requirements are of even greater concern since these can impair the structural integrity of a pole
line if not properly engineered. Overlashing, even though not technically considered an
“attachment™ by the Commission, presents similar pole loading concerns (along with clearance

concerns, particularly at mid span).

(95 )



9. PEF’s pole attachment agreements require, upon discovery of unauthorized attachments:
(1) payments of back rent, plus intercst for five years or since the previous audit (whichcver is
shortest); and (2) a $25 fee for each unauthorized attachment in excess of ten attachments or 2%
of the last verified total number of attachments (whichever is greater). This “2% “forgiveness”
provision prcvents attachers from paying a penalty charge mercly because of minor counting

discrepancies.

10.  The FPSC requires PEF to submit an annual Storm Preparedness Report which includes
the number of unauthorized attachments detected through our system audits. PEF audits its
system every 5 years. PEF last performed a full audit in 2006. As a result of that audit, PEF
detected 33,350 unauthorized attachments by CATV and CLEC’s. Because these attachments
were made without advanced permitting or post-inspection, many created clearance and loading

violations that were detected years after the attachment.

11. A categorical presumption in favor of boxing and bracketing would impair PEF's ability
to maintain the safety and reliability of its distribution system. “Boxing” is the placement of
communications wires on both sides of a pole line. “Bracketing™ is the use of a standoft bracket,
or extension arm for purposes of obtaining horizontal clearance for communications wires where
there is not sufficient space to obtain vertical clearances. DBoth practices, but (boxing in
particular,) limit construction techniques which lead to delay in maintenance and restoration.
Boxing and bracketing slow down the process of pole change-outs, complicate transfers, and

make both more costly because workers are required to “work around” the boxcd/bracketed pole.

12. Specific make ready timelines which apply to all jobs are not feasible. While a small

make ready job can usually be completed within 45 days of payment, this is not always the case.



In many instances, the delays result more from trying to get the cooperation from other attachers
(for example, to lower their attachunent) than anything under PEF’s control. While PEF uses the
National Joint Utilities Notification System (NJUNS) process to notify our attaching customers
that a transfer or removal is needed, those requests are often ignored. That non-response leads to
turther delays in the construction timeline. Large jobs are very difficult to complete in 45 days.
We have had make ready projects which, through no foot dragging on our part, take more than

six months.

13.  The 2006 joint use pole attachment audit identified 13,223 stub poles in the PEF
distribution system as of January 2007. These are wood distribution poles that were sawed off
above the communication lines and left in the field because the communication companies did
not remove or relocate their lines during normal construction timelines. Again, PEF utilizes
NJUNS but no action was taken on behalf of the communication companies to remove or
transfer their lines. All of the attachers on each of these sub poles received a transfer notification
and a “Streets and Trips” mapping file in February 2007 giving them the exact locations of the
poles requiring the transfer of cables. One year later, we have not heard back from any of the
communication companies stating they have moved their facilities off of these stub poles. Many
of these existing stub poles are rotten and in very poor condition. Somc of these have fallen
over, while others remaining standing solely because the phone and cable lines are supporting it.
Many other stub poles now reside very close to road ways and create safety hazards for cars and

pedestrians (as well as a potential liability).



14. Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the facts set forth in

this declaration are true to the best of my knowledge.

Executed onthe / -~ day of March, 2008.

A g,,‘7 — L./JL« —
Scott Freeburn
Manager of Joint Use and Locates

Progress Energy Florida, Inc.
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Florida Power & Light Company (“FPL”) and Tampa Electric Company (“TECO”)
respectfully file these initial comments to the Notice of Proposed Rulemaking (“NPRM”)
published in the Federal Register by the Commission on February 6, 2008, and subsequently
corrected on February 12, 2008.!

L. INTRODUCTION

A, FPL & TECO

FPL is an investor owned electric utility headquartered in Miami, Florida. FPL’s service
territory contains approximately 27,650 square miles, covering the entire east coast of Florida, as

2 FPL serves approximately 4.5

well as certain parts of Florida’s west coast south of Tampa.
million customers in 35 counties, and owns 1.1 million distribution poles.” More than 760,000
(almost 67%) of these poles are impacted by third party attachments.*

TECO, headquartered in Tampa, Florida, has supplied the Tampa Bay area with
electricity since 1899.° Its West Central Florida service area covers 2,000 square miles,
including all of Hillsborough County and parts of Polk, Pasco and Pinellas counties.® TECO
serves mnearly 670,000 residential, commercial and industrial customers.” TECO has

approximately 312,500 distribution poles, more than 212,000 of which are impacted by third

party attachments.®

! FPL and TECO are also parties to the contemporaneously filed “Initial Comments Regarding Safety and
Reliability,” filed jointly with Progress Energy Florida, Inc.

2 See Declaration of Thomas J. Kennedy 4 2 attached as Exhibit 1 to the Initial Comments Regarding Safety
and Reliability from Florida Power & Light, Tampa Electric Company, and Progress Energy Florida, Inc.

! See Kennedy Decl. at 2.

4 See id.

5 See Declaration of Kristina L. Angiulli § 2 attached as Exhibit 2 to the Initial Comments Regarding Safety
and Reliability from Florida Power & Light, Tampa Electric Company, and Progress Energy Florida, Inc.

6 See Angiulli Decl. at § 2.

! See id.

8 See id.
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B. Summary of Comments

These initial comments focus on the following issues raised in the NPRM: (1) whether
the Commission should assert jurisdiction, under Section 224 of the Pole Attachment Act, over
pole attachments by incumbent local exchange cgrriers (“ILECs”) on electric utility poles; and
(2) whether the Commission should adopt a single rate for pole attachments. First, even if the
Commission finds that it can exercise jurisdiction over ILEC attachments on electric utility poles
under Section 224, it should decline to exercise such jurisdiction due to the unique circumstances
and history behind the relationships between electric utilities and ILECs. Second, FPL and
TECO support the Commission’s tentative conclusion that all attachments used to provide
broadband service should be subject to the same rate, so long as it does not include ILECs and so
long as the unified rate is the telecom rate with certain adjustments to the Commission’s

presumptions.

IL. THE COMMISSION SHOULD NOT EXERCISE JURISDICTION OVER ILEC
ATTACHMENTS ON ELECTRIC UTILITY POLES.

The NPRM requests comments on: (1) whether the text of Section 224 of the Pole
Attachment Act clearly excludes ILECs from having regulated attachment rates; (2) whether, to
the extent there is any ambiguity in the text of Section 224, Congress intended to grant ILECs
regulated attachment rates; and (3) whether, even if Congress correctly excluded ILECs from
having regulated attachment rates in 1996, conditions have sufficiently changed to warrant a

®  The short answers to these questions are yes, no, and no,

reversal of that exclusion.
respectively. The text of Section 224 does explicitly exclude ILECs. Congress did intend it that
way. And nothing has changed since 1996 that would warrant a change in Congress’ original

intent.

i NPRM, 22 FCC Red 20195, 425 (Nov. 20, 2007).



The Edison Electric Institute (“EEI”) is filing comments that address the threshold
question of why the Commission cannot, under the plain text of Section 224, exercise
jurisdiction over ILEC attachments on electric utility poles. FPL and TECO support those
comments and file these additional comments to show why the Commission (in the event it
ignores the plain text of Section 224) should not assert jurisdiction over ILEC attachments on
electric utility poles.

The United States Telecom Association (“USTA”), in its rulemaking petition filed on
October 11, 2005, argues that ILECs should receive the same rate subsidies that competitive
local exchange carriers (“CLECs”) receive under Section 224, But comparing ILECs to ‘CLECs
is like comparing apples and oranges. ILECs own pole networks (which electric utilities need).
CLECs do not. ILECs have decades-old relationships with electric utilities based on mutually
beneficial cost sharing. CLECs have forced-placed access at subsidized rates. ILECs are
defined as “utilities” and treated as pole owners under Section 224. CLECs are treated as new
market entrants with a need for mandatory pole access under Section 224. The suggestion by
USTA, Bellsouth, Embarg, and other ILECs that they are somehow left “holding the bag” turns a
blind eye on the entire premise of joint use and disregards relationships that, in some cases, pre-
date the Commission itself. Oddly enough, this is an area where the electric utilities are aligned
with cable television and CLECs, albeit for very different reasons.

Taking jurisdiction over ILEC attachments would significantly disrupt contractual
relationships between electric utilities and ILECs and would shift the ownership burden for joint
use networks entirely to electric utilities, creating adverse financial consequences for electric
utilities and their customers. Moreover, the significant variances in the different relationships

between ILECs and electric utilities make these relationships particularly unsuited for uniform



regulatory treatment, FPL and TECO respectfully request that the Commission decline the
invitation to exercise jurisdiction over this relationship.

A, Congress Excluded ILECs for a Reason

One of the fundamentally erroneous presumptions in the NPRM is that ILECs pay “pole
attachment ratesf’ to electric utilities, as if to suggest those “rates” are functionally congruous
with the “rates” paid by CLECs. But the monetary consideration exchanged by electric utilities
and ILECs (if any) through joint use agreements shares little, if anything, in common with CLEC
pole attachment rates. These “rates,” like ILECs and CLECs in general, are apples and oranges.

The difference between ILECs and CLECs is stark. ILECs are the local telephone
companies that provided (usually monopolistic) service in defined geographic areas leading up to
the passage of the Telecommunications Act of 1996. They are the established, dominant
telephone service providers. In fact, ILECs’ significant pole ownership, their market position,
and the corresponding potential for anticompetitive behavior by ILECs, were among the reasons
the Pole Attachment Act defined ILECs as “utilities,” not as “attachers.”'?

CLECs, on the other hand, are relatively new market entrants and they generally do not
own poles. In the rare cases where CLECs do own poles, their networks are neither sophisticated

nor extensive. CLECs’ lack of pole ownership was the supposition behind why Congress

granted CLECs attachment rights under Section 224 of the Pole Attachment Act.!!

10 See 47 U.S.C. § 224(a)(5) (“For purposes of this section, the term ‘tclecommunications carrier’ does not
include any incumbent local exchange carrier,..."); In the Matter of Implementation of Section 703(e) of the Telecommunications
Act of 1996, 13 FCC Red 6777, 6781 (FCC 1998) (“The 1996 Act ... specifically excluded incumbent local exchange carriers
("TLECs") from the definition of telecommunications carriers with rights as pole attachers. Because, for purposes of Section 224,
an ILEC is a utility but is not a telecommunications carrier, an ILEC must grant other telecommunications carriers and cable
operators access to its poles, even though the ILEC has no rights under Section 224 with respect to the poles of other utilities,
This is consistent with Congress' intent that Section 224 promote competition by ensuring the availability of access to new
telecommunications entrants.”).

1 See id.



B. The Relationships between ILECs and Electric Utilities
1. Joint Use Agreements

The NPRM seeks comments on “joint use” relationships.'* ILECs’ significant pole
ownership means that ILECs and electric utilities each have something that the other needs —
pole networks. Because both ILECs and electric utilities own a significant network of poles,
they have historically entered into contracts — typically called “joint use agreements” — to share
infrastructure costs and to reduce pass-through costs to customers.'>  Given the joint nature of
these agreements, there is a level of mutuality that exists between ILECs and electric utilities that
cannot, as a practical matter, exist in relationships between CLECs and electric utilities (CLECs,
frankly, have nothing to offer).!* Joint use agreements typically place no make-ready or
permitting requirements on either party for normal construction needs because the pole networks
are engineered and constructed with joint use in mind."” Perhaps most importantly, the joint use
agreements give both ILECs and electric utilities responsibility for the safety and reliability of

the joint use networks.'® This creates a mutually dependent relationship that necessitates fair

treatment between the parties.'’

B Joint use

The purpose of joint use agreements is shared cost of infrastructure.
agreements are not space rental agreements, like the pole attachment agreements between

electric utilities and CLECs."® Joint use agreements have little to do with the space actually

12 NPRM, 9§ 15,

13 See Angiulli Decl. at § 16; Kennedy Decl. at § 13.
4 See id.

3 See Kennedy Decl. at § 13.

16 See Angiulli Decl, at § 16; Kennedy Decl. at  13.
17 See id.

18 See Angiulli Decl. at  16.

© See id.; Kennedy Decl. at § 13,



occupied on a pole by either party. Most joint use agreements are based on the concept of
“parity,” meaning that ILECs and electric utilities share the burden of network ownership either
(a) relative to the space allocated through the joint use agreement, or (b) relative to the
comparative network construction costs (or perhaps with some combination of the two serving as
a benchmark for negotiated parity levels). For example, suppose contractual parity is 55/45
(electric utility owns 55%; ILEC owns 45%) in a shared network of 1,000 poles. If the electric
utility owns 600 poles, and the ILEC owns 400 poles, the ILEC typically would pay an annual
rate for 50 poles. This rate is often called an “adjustment rate” because it is supposed to either
offset the additional annual costs of ownership borne by the party owning jointly used poles in
excess of its contractual share, or encourage ownership by the party not owning its contractual
share.”?

In other joint use relationships, there might be a per pole adjustment rate paid by each
party to the other that, if the parties are in parity, results in no money actually exchanging hands.
In these types of relationships, the adjustment rate paid by the electric utility to the ILEC is
generally higher than the rate paid by the ILEC to the electric utility (to reflect either the
differences in contractually allocated space, or the differences in comparative network
construction costs). Contractual parity in any given joint use agreement may vary, depending on
a number of factors, including the specific business needs and objectives of each party.’!

2. FPL’s and TECO’s Joint Use Agreements
FPL has joint use agreements with 6 different ILECs.? The major ILECs in FPL’s

service territory are Bellsouth Telecommunications, Inc. (d/b/a AT&T Florida, Inc.), Verizon

® See Kennedy Decl. at § 14,
a See id.
z See id.



and Embarq.?* FPL’s current joint use agreements with all three entities date back to January 1,
1975.%* Since that time, there have been two amendments to the Bellsouth agreement (both
addressing storm restoration and hardening issues), two amendments to the Verizon agreement,
and two amendments to the Embarq agreement (the last coming in 1987).*° In the Bellsouth
joint use agreement, for example, parity is 52.6% FPL and 47.4% Bellsouth. As of the last five-
year audit cycle, the actual relative ownership percentages with all ILECs are 69% FPL and 31%
ILEC.?® These figures have not changed significantly since 19942  Though ILEC pole
ownership has declined slightly, the change has averaged less than 1/2 % per year.?®

TECO has joint use agreements with Verizon and Embarq.”® The agreements have been
in place, virtually unchanged, since 1961 for Verizon and since 1974 for Embarq.’® Under the
agreements, both parties are required to own an equal number of jointly used poles, lest the
minority pole owner pay a per pole adjustment rate to the majority pole owner.’! The actual
current relative pole ownership between TECO and Verizon is 92% and 8% respectively.’? The
actual current relative pole ownership between TECO and Embarq is 95% and 5% respectively.*®
However, these relative ownership ratios have not changed significantly since the inception of
the relationships. For example, shortly before TECO and Peninsular Telephone Company (a

predecessor to Verizon) executed a joint use agreement in 1936, the relative ownership was 93%

B See id.

u See id.

# See id.

% See id.

z See id. at ] 16.
= See id.

® See Angiulli Decl. at ] 17.
0 See id.

3' See id.

- See id.

- See id.



and 7%.>* The 1961 agreement between TECO and Verizon also states that relative ownership
as of January 1, 1960, was 94% TECO and 6% Verizon.*> Verizon has actually moved closer to
parity since 1961.

The reasons for any change in relative ownership have more to do with business and
operational choices being made by the ILECs than any fundamental change in the relationship
between ILECs and electric utilities. When new poles need to be set, ILECs generally are not
“champing at the bit” to set them. To the extent the ILECs’ voluntary decisions have created any
changes in relative pole ownership, those changes should not constitute justification for bringing
[LECs within the rate protections of Section 224.

In any event, the ILECs with whom FPL and TECO have joint use relationships have not
lost any bargaining power. Even with the slight declines in relative pole ownership, ILECs still
have something that FPL and TECO need — poles. FPL currently has facilities installed on
637,475 ILEC poles.>® TECO currently has facilities installed on 13,102 ILEC poles.”

C. Consequences of Asserting Jurisdiction over ILEC Attachments on Electric
Utility Poles

FPL’s and TECO’s distribution systems were constructed to accommodate joint use
agreements with ILECs. Imposing a single regulated rate structure would “pull the rug” from
under this foundational principle on which the joint use networks were built, would throw
numerous joint use agreements into flux, and would ultimately result in the entire burden of pole

infrastructure ownership resting on the shoulders of electric utilities and their customers.

34 See id.
¥ See id.
3 See Kennedy Decl. at 7 16.
3 See Angiulli Decl. at 7 17.



1. Asserting Jurisdiction Over ILECs Under Section 224 Would Have
Significant Adverse Financial Impacts On Electric Utilities And Their
Customers
Bringing ILECs within the Commission’s jurisdiction under Section 224 would subject
ILEC attachments on electric utility poles to a regulated rate, while leaving the economic
considerations paid by electric utilities for attachments on ILEC poles in flux, if not in disarray.
ILECs could be paying a lower, subsidized rate to attach to electric utility poles, while electric
utilities may be stuck paying the higher, negotiated “adjustment rate” for their facilities on ILEC
poles. This is fundamentally unfair considering that electric utilities and ILECs have a seventy-
five-plus year history of operating and maintaining joint use networks on freely negotiated rates,
terms, and conditions,
Furthermore, giving ILECs the benefit of a regulated rate would create a huge
} disincentive for ILECs to own poles. The ultimate result will be that electric utilities and their
customers will bear the entire capital cost and maintenance expense of future pole plant. Why
own poles when you can rent space for a fraction of the cost? |
2. Imposing A Single Regulated Rate On ILEC Attachments Would Be
Inherently Unreasonable Because Relationships Between ILECs And
Electric Utilities Lack Uniformity
There is no uniformity in relationships between electric utilities and ILECs. Parity levels
differ, Adjustment rate levels differ. Liability sharing mechanisms differ. Standard joint usec
poles differ. Transfer processes differ. Cost sharing for operations differ. Given this lack of

uniformity, it would be inherently unreasonable to apply a single regulatory paradigm to the

widely varying relationships between ILECs and electric utilities.



3. Bringing ILECs Within Section 224 Would Require Wholesale
Renegotiation Of Numerous Existing Joint Use Agreements

If the Commission were to take jurisdiction over ILEC attachments on electric utility
poles, all joint use agreements between ILECs and electric utilities would have to be completely
renegotiated because the concept of mutuality would no longer exist between the parties.*®
ILECs would no longer be “partners” in the networks, would no longer contribute to the
construction and upkeep of the networks, and would have less incentive to respect or ensure the
safety and reliability of the networks. Such a fundamental change in the risks and stakes for
ILECs would require renegotiation of contracts but, oddly enough, without access rights (which
ILECs currently enjoy through the voluntary joint use agreements).

As the Commission recognized in the NPRM, USTA’s petition for a rulemaking states
that only cable television systems and “telecommunications carriers” have mandatory rights of
access to poles, while all “providers of telecommunications service,” including ILECs, are
assured only of just and reasonable rates.® In other words, under the USTA’s proposal, ILECs
would have no mandatory access rights, meaning that electric utilities presumably could deny
access to ILECs and avoid any disputes over whether their attachment rates are just and
reasonable. Taken to its logical conclusion, electric utilities could remove ILECs from their pole
networks entirely, which would have the exact opposite effect of the Commission’s intended
goal of promoting competition.*® This reveals the absurdity of USTA’s strained interpretation of
Section 224, and concisely illustrates the policy reasons for nof altering the relationships between

ILECs and electric utilities.

B This, of course, assumes without conceding that Commission regulation would trump the existing joint use
agreements,

% NPRM, 1 24.

“0 To be clear, FPL and TECO have no intentions of doing this,
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D. ILECs Are Trying To Bootstrap Their Way Into The Commission’s
Jurisdiction

The Commission’s jurisdiction over electric utility poles begins “only where space on a
utility pole has been designated and is actually being used for communications services by wire
or cable.... In other words, where a utility owns or controls a pole on which there has been no

»41 Drior to the

designation of communications space, jurisdiction to require access will not lie.
joint use agreements between electric utilities and ILECs, electric utilities had designated no
communications space on their poles and the Commission would have had no nexus to exercise
jurisdiction over electric utility pole networks in the first place. Now ILECs are trying to use
their access under the joint use agreements (and the subsequent access stacked upon these
agreements) to bootstrap themselves into the Commission’s jurisdiction. This is circular
reasoning at its worst, though, since but for joint use agreements, the Commission would never
have been able to exercise jurisdiction over electric utility poles in the first place.

III. THE COMMISSION SHOULD ADOPT A “TWEAKED” TELECOM RATE FOR
ALL CATV AND TELECOM ATTACHMENTS USED TO PROVIDE
BROADBAND SERVICES.

The Commission has tentatively concluded that “all categories of providers should pay
the same pole attachment rate for all attachments used for broadband Internet access service”*

and “that the rate should be higher than the current cable rate, yet no greater than the

telecommunications rate.”” The NPRM further seeks comment “on the appropriate level of such

a In the Matter of Cable Info. Servs., Inc. v. Appalachian Power Co., 81 FCC2d 383, 391 (1980) (emphasis
added); see also In the Matter of David Bailey v. Miss. Power & Light Co., 1985 FCC LEXIS 2617 (“Since MPLC has
designated communications space on its poles and has permitted Fayette Cable to utilize this space for CATV attachments, the
necessary nexus exists for the Commission to exercise jurisdiction over MPLC’s pole attachment practices.”); 47 U.S.C. § 224(a)
(“The term ‘utility’ means any person who is a local exchange carrier or an electric, pas, water, steam, or other public utility, and
who owns or controls poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire communications.").

“ NPRM, | 15,
43 d
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a single rate,”** and “whether having two rates leads to recurring disputes over which rate to
apply.” FPL and TECO agree that all attachments within the Commission’s jurisdiction used
for broadband should be subject to the same rate, and that the “single rate” should be the telecom
rate with modified presumptions. Applying the telecom rate to all broadband attachments within
the Commission’s jurisdiction would bring virtually all CATV and CLEC attachments, which are
physically identical for the most part, to the same rate. This would eliminate billing disputes,
level the playing field between CATVs and CLECs, and resolve the contentious Voice Over
Internet Protocol (“VOIP”) debate which has mired TECO in litigation in Florida state court and
the Enforcement Bureau for more than two years. FPL and TECO also support the comments
submitted by EEI with respect to pole attachment rates.

A, The Commission’s Authority To Adopt A Single Rate

Section 224 establishes statutory parameters for two different rates (and two rates only):
one which applies to an attachment by a cable television system “used solely to provide cable
services,” and the other which applies to attachments by cable television systems used to provide
telecom services, and telecom carriers.*® In NCTA v. Gulf Power, however, the U.S. Supreme
Court said: “Congress did indeed prescribe two formulas for ‘just and reasonable’ rates in two
specific categories; but nothing about the text of §§ 224(d) and (e), and nothing about the
structure of the Act, suggest that these are the exclusive rates allowed.” Thus, the Commission
has two options for unifying the rate all jurisdictional attachers pay for pole attachments: (1) it

can exercise its regulatory discretion and classify broadband as “telecommunications” for

44 NPRM, 131,

“5 I

“ See Section 224 (d) & (¢).

7 Nat'l Cable & Telecommc 'ns. Ass'nv. Gulf Power Co., 534 U.S. 327, 335 (2002).
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purposes of Section 224;" or (2) it can exercise its “third rate” power (as referred in NCTA v.
Gulf Power) over CATV attachments used to provide broadband, and set that “third rate” at the
telecom rate (to obtain regulatory parity with telecom carriers who also provide broadband, but
are subject to the telecom rate).

B. Use Of The Telecom Rate

The Commission seeks comment on “whether cable operators should continue to qualify
for the cable rate where they offer multiple services in addition to cable service, and whether all
telecommunications carriers must pay the telecommunications rate, regardless of what other
services they may provide over their attachments.”® FPL and TECO agree with the
Commission’s recognition that “the once-clear distinction between ‘cable television systems’ and
‘telecommunications carriers’ has blurred as each type of company enters markets for delivery of

»  Under Section 224, telecommunications

services historically associated with the other.
carriers are required to pay the telecommunications rate regardless of any other services they
may offer. If the Commission’s goal truly is to level the competitive playing field, any single
rate adopted to cover broadband attachments cannot be lower than the existing
telecommunications rate. Otherwise, cable television systems which are offering broadband, but
are not offering telecom service, would be paying a lower rate than their telecom carrier
competitors offering functionally identical services.

The telecom rate itself, though, is not without flaws. In addition to being based on

historical (backward-looking) costs, rather than forward-looking costs which typically drive

“ See In the Matter of Inguiry Concerning High-Speed Access to the Internet over Cable and Other Facilities,
FCC-02-77 (March 185, 2002) (ruling that cable modem service should be classified as an interstate information service, not as a
cable service, and that there was no separate offering of telecommunications service), see also In the Matter of Petition for
Declaratory Ruling that AT&T's Phone-to-Phone IP Teleph-ony Services are Exempt from Access Charges, 19 FCC Red 7457
(2004) (finding that AT&T’s phone-to-phone VoIP was a telecommunications service).

o NPRM, 8.
50 1, 9.
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market decisions, Section 224(e) arbitrarily “lops off’ one-third the cost of providing the
common space on a pole.” However, given the limitations of Section 224, the telecom rate is
the lesser of two evils. Applying the telecom rate to as many attachments as possible will at least
bring the regulatory paradigm one step closer to full and fair cost allocation.

C “Tweaks” To Telecom Rate Presumptions

As the Commission notes in the NPRM, the only difference between the cable formula
and telecom formula is the “manner in which the costs associated with the unusable portion of
the pole are allocated.” Though there are numerous flaws in the Commission’s formula for
calculating the net cost of a bare pole and the annual carrying charge, FPL and TECO focus these
comments on two specific presumptions that impact the space allocation factor of the telecom
formula: (1) the presumed feet of common (a/k/a “unusable”) space;” and (2) the presumed
average number of attaching entities.

1. “Common Space” Presumptions

Commission regulations presume 24 feet of common space on the presumed 37.5 foot
pole for purposes of implementing the telecom rate.>* The 24 foot presumption is based on the
assumption that 6 feet of a pole are beneath the ground, and 18 feet are above ground to achieve

minimum grade clearance. However, the NESC-required Communication Workers Safety Zone

51 If this 1/3 reduction accounted for the pole owner’s share of the common space on a pole, it might make
sense. However, the Commission’s implementation of the telecom rate also counts the pole owner as an “attaching entity” for
purposes of allocating the remaining 2/3 of the common space. In most instances, this results in the pole owner bearing the cost
of providing more than 50% of the common space on a pole, while the attacher typically bears between 13% and 22% (5 and 3
attaching entities, respectively), depending on the average number of attaching entities used in the formula (1/5 x 2/3 = 2/15
(13%); 1/3 x 2/3 = 2/9 (22%)) notwithstanding the fact that common space on the pole is of equal benefit to all parties attached.
See House Report No, 104-204, at 92 (stating that unusable space on a pole "is of equal benefit to all entities attaching to the
pole.”); House Conf. Rep. No. 104-458, at 206 (same).

s NPRM, 1 29.

5 The term “unusable” space is probably a misnomer. This space is in fact needed and used by all attaching
entities to obtain proper clearances. Section 224 itself does not use the term “unusable” space, but instead refers to this as “other
than the usable space.” § 224(e)(2). Congress recognized that this space is of equal benefit to all parties attached to the pole.
House Report No. 104-204, at 92 (stating that unusable space on a pole “is of equal benefit te all entities attaching to the pole.”);
House Conf. Rep. No. 104-458, at 206 (same).

34 See 47 CF.R. §1.1418
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is not included within the Commission’s common space presumption. The Communication
Workers Safety Zone (sometimes called the “safety space™) is 40 inches in most construction
configurations.”® This space between the highest communications line and the lowest electric
facility exists for the purpose of protecting communication workers (as the name implies).
Though this entire space could fairly be allocated entirely to communications attachers, at a
minimum FPL and TECO urge that the Commission include 3 feet of this space (less than the
typical 40” safety space) in the presumed “common” or “unusable” space. Though the
Commission in prior rulemakings has declined to include the Communications Workers Safety
Zone in the common space,”® the Commission should revisit this issue if it is serious about taking
steps to eliminate electric consumers’ subsidization of communications attachers.”’
2. Average Number of Attaching Entities Presumptions

The Commission’s current regulations establish the following presumptions: (1) three
attaching entities in non-urbanized areas (under 50,000 population); and five attaching entities in
urbanized areas.”® The Commission’s regulations provide: “If any part of the utility’s service |
area within the state has a designation of urbanized ... then all of that service area shall be
designated as urbanized for purposes of determining the presumptive average number of

attaching entities.” For FPL and TECQ, this means the Commission presumes there are five

attaching entities on every distribution pole in their systems. These presumptions do not square

with reality.
5 See NESC, 62-2007, Table 238-1
3 See, e.g., Amendment of Commission's Rules Governing Pole Attachments, 16 FCC Red 12103, 48 (2001).
57 See, e.g., NPRM, Statement of Chairman, Kevin J. Martin. (“I do not think electric consumers should be
subsidizing broadband companies.”)
58 47 CF.R.§1.1417(c).
% .
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The average number of attaching entities in TECO’s service territory (which is dense and
geographically small) is 2.08 (which includes TECO as an “attaching entity”).%° The average
number of attachments per pole (which is higher than the number of attaching entities) in FPL’s
service territory is just slightly more than 2.5! Though the Commission’s rules allow the pole
owner to rebut the presumptions, the Commission (especially for electric utilities with
geographically broad or diverse service territories like FPL) requires that the average number of
attaching entities be limited to a subset of poles more narrow than the total number of
distribution poles.® This requires data which can be costly to develop. Further, using a subset
of distribution poles to calculate the average number of attaching entities creates a disconnect in
the formula, insofar as the Commission’s formula calculates the net cost of a bare pole and the
annual carrying charge based on the entire distribution pole population. Poles with multiple
third party attachments are generally more expensive to install (because they are taller and
stronger) and more expensive to maintain (because they are in more densely populated areas and
because the “work around” cost increases with each new attachment).

Because industry data is at odds with the Commission’s presumptions, FPL and TECO
urge the Commission to revise its presumed average number of attaching entities to no more than
3 attaching entities in urbanized areas. Both pole owners and attachers should maintain the right
to rebut this presumption, but any rebuttal should be based on the entire pole population (rather

than a subset) so it is consistent with the other parts of the formula.

80 See Angiulli Decl, at 7 18,
¢ See Kennedy Decl. at 4 19,
& See Amendment of Commission's Rules Governing Pole Attachments, 16 FCC Red 12103, 19 62-72 (2001);

Teleport Communications Atlanta, Inc. Complainant, v. Georgia Power Company, 17 FCC Red 19859, 1 14-20 (2002).
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D. The Single Rate Should Not Apply to Wireless Attachments

The single rate adopted by the Commission for cable television systems and
telecommunications carriers providing broadband services should not apply to wireless
attachments. The size, shape, construction and burden of wireless attachments are too varied and
non-uniform to adopt and implement any uniform formulaic approach.®®

Furthermore, there has not been a showing of any need for a universal formulaic
approach to wireless attachment rates. Private negotiations appear to be working just fine, likely
due to the fact that wireless networks are not as dependent on pole infrastructure as wireline
networks, Wireless attachers have numerous options, such as buildings, wireless towers,
billboards, and virtually any other structure. The policy rational which may support a uniform
formulaic approach to wireline attachments simply does not exist for wireless attachments, nor
does Section 224 require such an approach.
IV. CONCLUSION

Even if the Commission finds that it has statutory authority to exercise jurisdiction over
ILEC attachments on electric utility poles, it should decline to exercise that jurisdiction for the
reasons set forth above. FPL and TECO support the Commission’s tentative conclusion “that all
attachments used for broadband Internet access service should be subject to a single rate,” so
long as that rate is the telecom rate (with tweaked presumptions) and so long as that rate does not
apply to ILECs. FPL and TECO appreciate the opportunity to offer these initial comments and

look forward to offering further comments and evidence in reply.

8 See Angiulli Decl. at § 19; Kennedy Decl. at § 21.
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