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Ruth Nettles 

From: 
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_--___ 
Goorland, Scott [Scott Goorland@fpl corn] 

Tuesday, August 18,2009 4 48 PM 

To: Filings@psc.state.fl.us 

cc:  Lisa Bennett; Anna Williams; Martha Brown; Jean Hartman; 'Kelly.jr@leg.state.fl.us'; 
'mcglothlin.joseph@leg.state.fl.us'; 'jess@sugarmansusskind.com'; 'sugarman@sugarmansusskind.com'; 
'mbraswell@sugarmansusskind.com'; 'msundback@andrewskurth.com'; 'kwiseman@andrewskurth.com'; 
'jspina@andrewskurth.com'; 'lisapurdy@andrewskurth.com'; 'linomendiola@andrewskurth.com'; 
'meghangriffiths@andrewskurth.com'; 'swright@yvlaw.net'; 'jlavia@yvlaw.net'; )moyle@kagmlaw.com'; 
'vkaufman@kagmlaw.com'; 5mcwhirter@mac-law.com'; 'barmstrong@ngnlaw.com'; 
'cecilia.bradley@myfloridalegal.com'; 'sda@trippscott.com'; 'tperdue@aif.com': 'shayla.mcneill@tyndall.af.mil'; 
'Mary.Smallwood@Ruden.com'; 'richardb@gtlaw.com'; 'tips@fpscreports.com' 

FPL's Motion to Compel Deposition of Richard Unger I Docket No. 080677-El Subject: 

Attachments: FPL M Compel depo of Unger(8.18.09).doc; FPL M Compel depo of Unger(8.18.09).pdf 

Electronic Filing 

a. 

Scott A. Goorland, Esq. 
700 Universe Boulevard 
Juno Beach, FL 33408 
561 -304-5639 
scott.goorland@fpl .com 

b. Docket No. 080677-El 

Person responsible for this electronic filing: 

In re: Petition for rate increase by 
Florida Power & Light Company 

c. Document is being filed on behalf of Florida Power & Light Company. 

d. There are a total of 8 pages in the attached document. 

e. The document attached for electronic filing is Florida Power & Light Company's Motion to Compel Deposition of Richard Unger 

Thank you for your attention and cooperation to this request. 

Scott A. Goorland 
Principal Attorney 
Florida Power & Light Company 
(561) 304-5639 
(561) 691-7135 Fax 
Scott goorland@fpl corn 

The FPL Law Department is proud to be an ABA-EPA Law Office Climate Challenge Partner. Please think before you 
print! 

The information contained in this electronic message is confidential information intended only for the use of the named recipient(s) 
and may be the subject of attorney-client privilege. If the reader of this electronic message is not the named recipient. or the 
employee or agent responsible to deliver it to the named recipient, you are hereby notified that any dissemination, distribution, 
copying or other use of this communication is strictly prohibited and no privilege is waived. If you have received this 
communication in error, please immediately notify us by telephone (305) 552-3922 or by replying to this electronic message. 
Thank you 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for rate increase by 
Florida Power & Light Company 

In re: 2009 depreciation and dismantlement ) 
study bv Florida Power & Light Companv ) 

Docket No: 080677-E1 

Docket No. 090130-E1 
Filed: August 18,2009 

FLORIDA POWER & LIGHT COMPANY’S 
MOTION TO COMPEL DEPOSITION OF RICHARD UNGER 

Florida Power & Light Company (FPL), pursuant to Rules 1.380(a) and 1.310 of 

the Florida Rules of Civil Procedure and Rule 28-106.206, Florida Administrative Code 

(F.A.C.), hereby moves to compel the deposition of Richard Unger, and states as follows: 

On August 13, 2009, Richard Unger filed a Petition for Leave to Intervene 

(“Petition”) in this docket. The Petition was filed by and through Mr. Stephen Stewart, 

who is seeking classification as a Qualified Representative in this proceeding. 

1. 

2. On August 14, 2009, FPL contacted Mr. Stewart to request the deposition 

of Mr. Unger on August 19, 2009. Mr. Stewart indicated he would check with his client, 

but might not reply prior to 5 p.m. 

3. The deadline for discovery is August 21, 2009. Given the short time 

frames surrounding Mr. Unger’s intervention request, and the impending hearing date 

and deadline for discovery, FPL pursuant to its legal rights issued a Notice of Deposition 

for a telephonic deposition to take place on August 19, 2009. Provided such short time 

frames in this proceeding, such notice is reasonable and there is cause for allowing such. 

Mr. Stewart contacted the undersigned counsel later in the day on August 14, 2009, 

asking to know why FPL felt it was necessary to depose Mr. Unger, and indicating he 



would “ignore the Notice of Deposition” until and unless he was granted status as a 

Qualified Representative. 

4. On August 17, 2009, FPL issued an email to all parties providing the 

telephone number for the deposition, as well as requesting that Mr. Stewart ensure that a 

notary is present at the deposition. 

5. On August 18, 2009, Mr. Stewart filed Objections of Richard Unger to 

Florida Power & Light Company’s Notice of Taking Deposition (“Objections”). 

6 .  Mr. Unger is a potential intervenor party in this action. The Petition to 

Intervene affirmatively asserts that Mr. Unger’s “interests may be substantially affected 

by this proceeding” as a customer of FPL. The Petition is vague and does not provide 

any detail as to what interests may be affected, or Mr. Unger’s position on issues in this 

proceeding. Further, Mr. Stewart’s Objections continue to suggest that “Mr. Unger’s 

basic position in this matter is that FPL’s request for a rate increase is not fair and should 

not be granted.” There is no specific detail as to Mr. Unger’s interests and positions. 

FPL has the right to inquire and investigate through discovery, prior to hearing, Mr. 

Unger’s substantially affected interests, and his position on issues in the proceeding. 

7. Florida Rule of Civil Procedure 1.3 10(a) provides, “(a) When Depositions 

May Be Taken. After commencement of the action any party may take the testimony of 

any person, including a party, by deposition upon oral examination.” (emphasis added) 

8. Many of the procedural deadlines in this case have already passed, which 

provided parties opportunities to conduct its legally provided right to discover the details 

of other party claims, positions, and factual assertions. Mr. Unger’s Petition to Intervene 

was filed on August 13, 2009, after the deadlines for service of Interrogatories, Requests 
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for Production and Requests for Admissions, after issue identification and pre-hearing 

statements, and after any other opportunity for FPL to discover the details of Mr. Unger’s 

intervention. This deposition provides the sole opportunity for FPL to discover a host of 

issues, including any basis for any positions taken by Mr. Unger’s and the derivation and 

source of the grounds for any such positions. 

9. The courts have consistently held that discovery is designed to avoid “trial 

by ambush. Allowing a party to simply walk into the final hearing and participate fully 

as a party at that proceeding, without FPL having the opportunity to discover relevant 

issues related to his intervention, amounts to just that, an opportunity for such “trial by 

ambush.” FPL has the right to avoid such impropriety. “Civil trials are not to be 

ambushes for one side or the other.” DeDartment of Health and Rehabilitative Services v. 

J.B,625 So.2d 241 (Fla. 4” DCA 1996), discussing the appropriateness of discovery cut- 

off dates. “All the discovery rules and the extensive efforts of parties to discovery the 

other party’s case would be for naught if one side were able to wait until after the trial 

started to establish key pieces of evidence such as what occurred in this case.” Grau v. 

Branham, 626 So.2d 1059 (Fla. 41h DCA 1993). The goals of procedural rules are to 

eliminate surprise, encourage settlement, and assist in getting to the truth. Swncer v. 

Beverly, 307 So.2nd 461, 462. See also Bineer v. Kine Pest Contro!, 401 So.2d 1310. 

10. Contrary to the assertions contained in Mr. Stewart’s Objections, the 

information sought to be obtained through the deposition of Mr. Unger is relevant, 

admissible, reasonably calculated to lead to admissible evidence in this matter, and 

intended to assist FPL in the preparation of its case. Mr. Unger is a potential party to this 

legal proceeding against FPL. FPL has the right to discover all relevant maters related to 
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his positions in this proceeding. 

11. Mr. Stewart objects to the deposition based on the fact that Mr. Unger is a 

“regular” citizen ofthe state of Florida and a customer of FPL who wishes his voice to be 

heard on this matter through a representative. Mr. Stewart also suggests that it would be 

unfair to citizens to allow this deposition. See par. 6 of Objections. What MI. Stewart 

fails to understand is that Mr. Unger is not simply voicing his wishes, he is, pursuant to 

law, a potential party in a legal proceeding and as a party, Mr. Unger must be subject to 

all requirements, processes, and rights applicable to all parties. 

12. Mr. Stewart claims in his Objections that “Mr. Unger is not an expert on 

regulatory matters.” This statement is irrelevant. There is no requirement that a party or 

person be an expert in regulatory matters in order for that party to be subject to discovery 

in a legal proceeding. The discovery rules are clear. 

14. Mr. Stewart claims that Mr. Unger has no intention of filing any testimony 

in this case. The time for doing so has long since passed. In any case, under the law and 

Commission precedent, FPL still has the right to seek discovery related to Mr. Unger’s 

positions in this proceeding to the extent that such has not been provided. In re: Petition 

to determine need for an electrical uower ulant in Martin County bv Florida Power & 

Light Comanv: and In re: Petition to determine need for an electrical uower ulant in 

Manatee Countv bv Florida Power & Light Comuanv, Order No. PSC-02-1260-PCO-E1, 

Dockets Nos. 020262-E1 and 020263-EI, Sept. 13,2002. 

WHEREFORE, Florida Power & Light Company respectfully requests that this 

commission enter its Order compelling Richard Unger to appear for his deposition on 

August 19,2009, or as soon thereafier as can be set, no later than August 20,2009. 
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Respectfully submitted this 18th day of August, 2009. 

R. Wade Litchfield, Vice President of 
Regulatory Affairs and Chief Regulatory 
Counsel 
John T. Butler, Managing Attorney 
Scott A. Goorland, Principal Attorney 
Attorneys for Florida Power & Light 
Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 
Telephone: (561) 691-7101 
Facsimile: (561) 691-7135 

By: /s/Scott A.  Goorland 
Scott A. Goorland 
Fla. Bar No. 0066834 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
furnished electronically this 18th day of August, 2009, to the following: 

Lisa Bennett, Esquire 
Anna Williams, Esquire 
Martha Brown, Esquire 
Jean Hartman, Esquire 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-1400 
LUEN~~TT(iilPSC.STATE.FL.US 
A N  W ILL IA!tr$ SC , STATE. FL . US 
mbrowniu~nsc.stalc.fl.us 
J1 IARTMAN@PSC.STATE.FL.US 

J.R. Kelly, Esquire 
Joseph A. McGlothlin, Esquire 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 West Madison Street, Room 812 
Tallahassee, FL 32399-1400 
Attorneys for the Citizens of the State 
of Florida 
Kellv.ir(u:lcp.state.fl.us 
~nc~lothlin.iosenh~,l~e.statc.fl.us 
Kenneth L. Wiseman, Esquire 
Mark F. Sundback, Esquire 
Jennifer L. Spina, Esquire 
Lisa M. Purdy, Esquire 
Lino Mendiola, Esquire 
Meghan Griffiths, Esquire 
Andrews Kurth LLP 
1350 I Street, NW, Suite 1100 
Washington, DC 20005 
Attorneys for South Florida Hospital and 
Healthcare Association ("SFHHA") 
ltu,iseman(a':andrewskurth.com 
111 sundback(t~andrcwskurth.coin 
js~inaiu~,andrc~\iskurth .coin 
Iisavcirdv(ulandrewskurth.com 
linomcndiola[uiandrewskurlh.com 
iiierrhanrri I '~tlisli~a~idrewskurth.c~~m 

Robert A. Sugarman, Esquire 
D. Marcus Braswell, Jr., Esquire 
c/o Sugarman & Susskind, P.A. 
100 Miracle Mile, Suite 300 
Coral Gables, FL 33 134 
Attorneys for I.B.E.W. System 
Council U-4 
au9arman(ri!surrannansusskind.com 
mhraswell~u~sugarmansusskind.com 

Robert Scheffel Wright, Esquire 
John T. LaVia, 111, Esquire 
Young van Assenderp, P.A. 
225 South Adams Street, Suite 200 
Tallahassee, Florida 32301 
Attorneys for the Florida Retail 
Federation 
swnehtkdvvlaw .net 
jlavia(i2.vvlaw.net 

Jon C. Moyle, Jr., Esquire 
Vicki Gordon Kaufman, Esquire 
Keefe Anchors Gordon & Moyle, PA 
1 18 North Gadsden Street 
Tallahassee, FL 32301 
Attorneys for The Florida Industrial 
Power Users Group (FIPUG) 
jmovleiutkarmla\v .coni 
vkaufinaii(~kapmlawn1aw corn 
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John W. McWhirter, Jr., Esquire 
c/o McWhirter Law Firm 
P.O. Box 3350 
Tampa, FL 33601 
Attorneys for The Florida Industrial Power 
Users Group (FIPUG) 
j r n c w h i r t ~ r ( ~ ~ . n ~ ~ ~ - I a ~ ~ . c o n ~  

Thomas Saporito 
Saporito Energy Consultants, Inc. 
Post Office Box 8413 
Jupiter, FL 33468-8413 
sunanrtiu~Sat~oritoEncr~vC'onsulta~its.coni 

Stephanie Alexander, Esquire 
Tripp Scott, P.A. 
200 West College Avenue, Suite 216 
Tallahassee, FL 32301 
Attorneys for Association For Fairness In Rate 
Making (AFFIRM) 
sda@,trinuscott.com 

Shayla L. McNeill, Capt, USAF 
Utility Litigation & Negotiation Team 
Staff Attorney 

AFCESA 
139 Barnes Drive, Suite 1 
Tyndall AFB, FL 32403-5317 
Attorneys for the Federal Executive Agencies 
slia~~la.~iicncill~~~~vndall.af.mil 

AFLONJACL-ULT 

Brian P. Armstrong, Esquire 
Nabors, Giblin & Nickerson, P.A 
1500 Mahan Drive, Suite 200 
Tallahassee, FL 32308 
Attorneys for the City of South 
Daytona, Florida 
bar~llStronP!U!nr?n~dW.cOi~ 

Cecilia Bradley 
Senior Assistant Attorney General 
Office of the Attorney General 
The Capitol - PLOI 
Tallahassee, FL 32399-1050 
cccilia.bradicvi~~,rn~~tloridaleeal.com 

Tamela Ivey Perdue, Esquire 
Associated Industries of Florida 
5 16 North Adams Street 
Tallahassee, FL 32301 
tpcrdue(8aif.com 

Barry Richard, Esq. 
Greenberg Traurig, P.A. 
10 1 East College Avenue 
Tallahassee, FL 32301 
Attorneys for Florida Power & Light 
Company and FPL Employee 
Intervenors 
I-1chardb[i2etlaw.com 



Mary F. Smallwood, Esq. 
Ruden, McClosky, Smith, Schuster & Russell, 
P.A. 
215 South Monroe Street, Suite 815 
Tallahassee, FL 32301 
Attorney for Associated Industries of Florida 
Man, Sinallwood'cl:,Kudeii.com 

By: is/ Scott A .  Goorland 
Scott A. Goorland 
Fla. Bar No. 0066834 
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