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In Re: 2009 depreciatioll and dismantlement) Docket No. 090130-EI 
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Filed: August 19, 2009 ------------------------------~) 

FLORIDA POWER & LIGHT COMPANY'S 
NOTICE OF INTENT TO REQUEST CONFIDENTIAL CLASSIFICATION 

Pursuant to Florida Administrative Code Rule 2S-22.006(3)(a), Florida Power & Light 

Company ("FPL") files this Notice of Intent to Request Confidential Classification with respect 

to material provided to the Staff of the Florida Public Service Commission ("Staff') to 

supplement its earlier re~ponses to Staff's Third Set of Interrogatories (Nos. 16 and 17), Staff's 

Fourth Set of Interrogatories (No. 32), and Staff's Eighth Set of Interrogatories (No. 97) in 

Docket No. 080677-EI. Copies of such interrogatories are attached hereto as Composite 

Attachment 1. Please no! e that FPL previously provided workpapers supporting MFR C-l in 

response to OPC's First :,et of Interrogatories, No. 13, and therefore such workpapers are not 

included in the material be ing provided. 

Pursuant to Rule 2S-22.006(3)(a), FPL requests confidential handling of the confidential 

material furnished in respc·nse to these Staff requests, which material is enclosed in the attached 

envelope labeled "Attachment 2 - CONFIDENTIAL INFORMATION." This information is 

@ 5 mtended to be and has beell treated by FPL as private and confidential and has not been publicly 

GeT ~Lei'Sclosed. 
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Respectfully submitted this 19th day of August, 2009. 

R. Wade Litchfield, Vice President of 

Regulatory Affairs and Chief Regulatory Counsel 

John T. Butler, Managing Attorney 

Scott A. Goorland, Principal Attorney 

Attorneys for Florida Power & Light Company 

700 Universe Boulevard 

Juno Beach, Florida 33408-0420 

Telephone: (561) 691-7101 

Facsimile: (561) 691-7135 


BY~?~~ 
err 	 Scott A. Goorland 

Florida Bar No. 0066834 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 
electronically and by U:1ited States Mail this 19th day of August, 2009, to the following: 

Lisa Bennett, Esquire 
Anna Williams, Esquile 
Martha Brown, Esquin: 
Jean Hartman, Esquire 
Office of the General Counsel 
Florida Public Service 20mmission 
2540 Shumard Oak BOllevard 
Tallahassee, FL 32399-1400 
LBENNETT@PSC.STATE.FL.US 
ANWILLIA@PSC.STATE.FL.US 
mbrown@psc.state.fl.U:i 
JHARTMAN@PSC.STATE.FL.US 

lR. Kelly, Esquire 
Joseph A. McGlothlin, i ~squire 

Office of Public Couns~ I 
c/o The Florida Legislature 
III West Madison S tred, Room 812 
Tallahassee, FL 32399- j 400 
Attorneys for the Citizens of the State 
of Florida 
Kelly.jr@leg.state.fl.us 
mcg] othlin. ioseph@leg.~:tate.fl.us 

Kenneth L. Wiseman, E~ quire 
Mark F. Sundback, Esquire 
Jennifer L. Spina, Esquire 
Lisa M. Purdy, Esquire 
Andrews Kurth LLP 
1350 I Street, NW, Suite 1100 
Washington, DC 20005 
Attorneys for South Flori:ia Hospital and 
Healthcare Association C'SFHHA") 
kwiseman@andrewskurtr .com 
msundback@andrewskUr1h.com 
ispina@andrewskurth.con! 
lisapurdy@andrewskurth. '~om 

Robert A. Sugarman, Esquire 
D. Marcus Braswell, Jr. , Esquire 
c/o Sugarman & Susskind, P.A. 
100 Miracle Mile, Suite 300 
Coral Gables, FL 33134 
Attorneys for I.B.E.W. System Council U-4 
sugarman@sugarmansusskind.com 
mbraswell@sugarmansusskind.com 

Robert Scheffel Wright, Esquire 
John T. La Via, III, Esquire 
Young van Assenderp, P .A. 
225 South Adams Street, Suite 200 
Tallahassee, Florida 32301 
Attorneys for the Florida Retail Federation 
swright@yvlaw.net 
jlavia@yvlaw.net 

Jon C. Moyle, Jr., Esquire 
Vicki Gordon Kaufman, Esquire 
Keefe Anchors Gordon & Moyle, PA 
118 North Gadsden Street 
Tallahassee, FL 32301 
Attorneys for The Florida Industrial Power Users Group 
(FIPUG) 
i moyle@kagmlaw.com 
vkaufman@kagmlaw.com 
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John W. McWhirter, Jr., Esquire 
c/o McWhirter Law Fi"m 
P.O. Box 3350 
Tampa, FL 33601 
Attorneys for The Flori da Industrial Power 
Users Group (FIPUG) 
jmcwhirter@mac-law.com 

Thomas Saporito 
Saporito Energy Consu . .tants, Inc. 
Post Office Box 8413 
Jupiter, FL 33468-8413 
support@SaporitoEner~:yConsultants.com 

Brian P. Armstrong, Esquire 
Marlene K. Stem, Esquire 
Nabors, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, FL 32308 
Attorneys for the City of South Daytona, 
Florida 
barrnstrong@ngnlaw.com 
mstern@ngnlaw.com 

Cecilia Bradley 
Senior Assistant Attorney General 
Office of the Attorney General 
The Capitol - PLO 1 
Tallahassee, FL 32399-1050 
cecilia. bradley@myfloridalegal.com 

By: ~E~~ 
Scott A. Goorland 

~ Florida Bar No. 0066834 
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EXHIBIT B 


Staff recommendation on issues 4 and 4a - August 18, 2009 


Agenda Conference 




State of Florida Public Service 
Commission 

CAPITAL CIRCLE OFFICE CENTER. 2540 SHUMARD OAK BOULEVARD 

TALLAHASSEE, FLORIDA 32399-0850 

-rvI-~-rvI-()-It-)\-~-I>-lJ-rvI-


DATE: August 6, 2009 

TO: Office of Commission Clerk (Cole) 

FROM: Office of :he General Counsel (Gervasi, Bennett, Fleming) 
Division clfRegulatory Compliance (Salak) 
Division ( f Economic Regulation (Slemkewicz) 

RE: Docket No. 080677-EI - Petition for increase in rates by Florida Power & Light 
Company. 
Docket NCI. 090079-EI - Petition for increase in rates by Progress Energy Florida, 

Inc. 

AGENDA: 08/18/09 - Regular Agenda - Interested Persons May Participate 

COMMISSIONERS ASSIGNED: All Commissioners 

PREHEARING OFFICER: McMurrian (080677-EI) 
Skop (090079-EI) 

CRITICAL DATES: None 

SPECIAL INSTRUCTrONS: None 

FILE NAME AND LOCATION: S:\PSC\ECR\WP\080677.RCM.DOC 

Case Background 

Staff has sought discovery concerning executive compensation in the Florida Power & 
Light Company (FPL) and Progress Energy Florida (PEF) rate cases, ultimately seeking certain 
compensation information for executives whose total compensation exceeds $165,000. Both 
utilities filed requests for confidential treatment for certain information they provided in response 
to the discovery. Both utili :ies also asked for their requests to be heard by the full Commission. 



Docket Nos. 080677-El, 090079-EI 
Date: August 6, 2009 

On May 1, 2009, in Docket No. 090079-EI, PEF timely filed its Second Request for 
Confidential Classification of certain information produced in response to Staffs Second 
Request for Production of Documents (PODs) and of certain dollar amounts provided in 
response to Interrogatory No.1 from Staffs First Set ofInterrogatories (Nos. 1-2). On July 21, 
2009, also in Docket N). 090079-EI, PEF filed its Fifth Request for Confidential Classification 
for Portions of PEF's R,!sponse to Staffs Tenth Set ofInterrogatories (Nos. 123-126) and PEF's 
Request for Considerati,)O by Full Commission. And on July 24, 2009, in the same docket, PEF 
filed its Sixth Request for Confidential Classification for Portions of its Response to Staffs 
Eighteenth Set of Interrogatories (Nos. 197-198) and Request for Consideration by Full 
Commission. PEF's Confidentiality Justification Matrices are attached to this recommendation 
as Attachment A. 

On July 21, 2009, in Docket No. 080677-EI, FPL timely filed a Request for Confidential 
Classification of Staff 5 Third Set of Interrogatories No. 16 and Staffs Fourth Set of 
Interrogatories No. 32 and Request for Determination by Full Commission. On July 27, 2009, 
FPL filed its Revised Request for Confidential Classification of Staffs Third Set of 
Interrogatories No. 16, ~;taffs Fourth Set of Interrogatories No. 32, and Staffs Eighth Set of 
Interrogatories No. 97 and Request for Determination by Full Commission. FPL's 
Confidentiality Justification Matrices are attached to this recommendation as Attachment B. 

By these filings, PEF and FPL request that certain employee salary information be 
afforded confidential classification pursuant to section 366.093, Florida Statutes (F.S.), and Rule 
25-22.006, Florida Administrative Code (F.A.C.). Section 366.093, F.S., sets out exceptions 
from Chapter 119, F .S. (the Public Records Act), for certain proprietary confidential business 
information filed with the Commission, and states, in relevant part, that 

[p ]roprietary confidential business information includes, but is not limited to: 

*** 

(e) Information relating to competitive interests, the disclosure of which 
would impair the c,Jmpetitive business of the provider of the information. 

(f) Employee personnel information unrelated to compensation, duties, 
qualifications, or re sponsibili ties. 

Pursuant to Rule 25-22.006(lO), F.A.C., if the Commission denies a request for confidential 
classification, the material at issue is kept confidential until the time for filing an appeal has 
expired, and the utility or other person may request continued confidential treatment until 
juridical review is complet<:. 

This recommendaLon addresses PEF and FPL's requests for confidentiality. The 
Commission has jurisdicti01 pursuant to section 366.093, F.S. 
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Docket Nos. 080677-EL 090079-EI 
Date: August 6, 2009 

Discussion of Issues 

Issue 1: Should PEF anj FPL's Requests for Detennination by Full Commission be granted? 

Recommendation: Yes, PEF and FPL's Requests for Determination by Full Commission 
should be granted. PEF did not request a full Commission ruling on its Second Request for 
Confidential Classification pertaining to certain salary information provided in response to 
Interrogatory No. 1 from Staff's First Set of Interrogatories (Nos. 1-2). The full Commission 
should also consider thct request, which is addressed within Issue 2 of this recommendation. 
(Gervasi) 

Staff Analysis: PEF req uests that the full Commission consider its Fifth and Sixth Requests for 
Confidential Classificaticln concurrently with the consideration of similar requests for protection 
of similar information. PEF states that there are different prehearing officers assigned to the PEF 
and FPL rate cases. PEr states that these circumstances give rise to the possibility of differing 
rulings on identical issues, and that because such rulings are subject to review by the full 
Commission under a de ferential reconsideration standard, it is possible that different results 
might apply even after rel:onsideration by the full Commission. PEF requests that the requests at 
issue be considered by :he full Commission because of the similarity of the issues, and to 
promote administrative efficiency and consistency of results, and states that it will participate at 
the agenda conference on this item pursuant to Rule 25-22.0021(2), F.A.C. 

FPL also seeks th(: determination of the full Commission on its Request for Confidential 
Classification because of the need for consistency in regulatory detenninations on similar issues 
and because of the harm to customers and to its business operations which FPL states would 
result from the disclosure )f the infonnation. 

Because of the si,uilarity of the issues and to promote administrative efficiency and 
consistency of results, staff recommends that PEF and FPL' s Requests for Detennination by Full 
Commission should be granted. PEF did not request a full Commission ruling on its Second 
Request for Confidential Classification pertaining to certain salary infonnation provided in 
response to Interrogatory No.1 from Staff's First Set of Interrogatories (Nos. 1-2). Nevertheless, 
for the same reasons, staff recommends that the full Commission should also consider that 
request, which is addressee! within Issue 2 of this recommendation. 
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Docket Nos. 080677-EI 090079-EI 
Date: August 6,2009 

Issue 2: Should the pOition of PEF's Second Request for Confidential Classification pertaining 
to the information provided in response to Interrogatory No. 1 from Staffs First Set of 
Interrogatories (Nos. 1-2) (contained within, but not comprising all of ON 04092-09), PEF's 
Fifth Request for Confidential Classification for Portions of its Response to Interrogatory Nos. 
123-124 from Staffs T,~nth Set of Interrogatories (Nos. 123-126) (ON 07388-09), and PEF's 
Sixth Request for Confi ::Iential Classification for Portions of its Response to Staff s Eighteenth 
Set of Interrogatories (N,)s. 197-198) (ON 07595-09) be granted? 

Recommendation: No, the portion of PEF's Second Request for Confidential Classification 
pertaining to the information provided in response to Interrogatory No.1 from Staffs First Set of 
Interrogatories (Nos. 1-:~) (contained within, but not comprising all of ON 04092-09), PEF's 
Fifth Request for Confie ential Classification for Portions of its Response to Interrogatory Nos. 
123-124 from Staffs Ttnth Set of Interrogatories (Nos. 123-126) (ON 07388-09), and PEF's 
Sixth Request for Confidential Classification for Portions of its Response to Staffs Eighteenth 
Set of Interrogatories (Nos. 197-198) (ON 07595-09) should be denied. PEF should be required 
to provide in a publicl :{ available manner, spreadsheets which, at a minimum, match the 
compensation informatio'1 at issue to the specific job titles previously provided. (Gervasi, Salak, 
Slemkewicz) 

Staff Analysis: 

Second Request for Confidential Classification 

By its Second rtequest for Confidential Classification, PEF requests confidential 
classification of certain information produced in response to Staffs Second Request for 
Production of Documents (PODs) and of the dollar amounts provided in response to 
Interrogatory No.1 from :;taffs First Set of Interrogatories (Nos. 1-2). Because the information 
produced by PEF in resp/)nse to Staffs Second Request for PODs does not contain employee 
salary information, that portion of PEF's Second Request for Confidential Classification 
(contained within, but not comprising all of ON 04092-09) is not addressed herein and will be 
ruled upon separate and apart from the ruling arising from this recommendation. The 
information provided in rtsponse to Interrogatory No.1 from Staffs First Set of Interrogatories 
(Nos. 1-2) (also containec'. within, but not comprising all of ON 04092-09) includes executive 
compensation data, which PEF states contains confidential information, the disclosure of which 
could seriously impair its ;ompetitive business interests. That information is the subject of this 
issue. 

According to PEF, the disclosure of the amount of salary, bonuses, and overall 
compensation that it is willing to pay its executives would have an adverse impact on its ability 
to contract with and retain qualified individuals, by allowing other companies an advantage in 
negotiating with such em;Jloyees. PEF states that at no time has it publicly disclosed the 
confidential information or documents at issue, and that it has treated and continues to treat this 
information as confidential. PEF argues that this information fits the statutory definition of 
proprietary confidential bminess information under subsection 366.093(3)(e), F.S.,' and Rule 25

1 See pages 33-34 of Attachm(:nt C to PEF's Second Request for Confidential Classification, Confidentiality 
Justification Matrix. 
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Docket Nos. 080677-EI, 090079-EI 
Date: August 6, 2009 

22.006, F.A.C., and requests that the redacted portions of Interrogatory No.1 from Staffs First 
Set of Interrogatories (Nos. 1-2) be classified as confidential. Subsection 366.093(3)(e), F.S., 
provides that proprietary confidential business information includes "[i]nformation relating to 
competitive interests, th;: disclosure of which would impair the competitive business of the 
provider of the information." Rule 25-22.006, F.A.C., sets forth the Commission's procedures 
for the filing and handlin,s of confidential information. 

In an Affidavit attached to its Request, Mr. Masceo DesChamps, Director of 
Compensation and Bene fits, Progress Energy Service Company, states that if disclosed to the 
public or to other utilitie s, this information could provide firms with which PEF competes for 
qualified employees with a competitive advantage in acquiring and retaining such employees, 
and could also give prospective employees an advantage in negotiating compensation packages, 
leading to increases in th;: overall amount of compensation paid to employees. He further states 
that this overall increase in the amount paid in compensation could adversely impact rates paid 
by PEF's ratepayers, or make the Company a less attractive investment to potential investors. 

Fifth Request for Confide ntial Classification 

By its Fifth RI~quest for Confidential Classification, PEF requests confidential 
classification of certair numerical information contained within its Response to Staff 
Interrogatory Nos. 123 and 124 from Staffs Tenth Set of Interrogatories (Nos. 123-126) (ON 
07388-09). PEF's Resp<,nse to Interrogatory Nos. 123 and 124 contains names, job titles, and 
compensation information, including base salaries, bonuses, and other compensation for all 
employees of Progress Energy, Inc. and PEF whose total compensation exceeds $200,000. PEF 
does not claim confidentiality for the names and job titles of these employees or for the total 
compensation paid to ttem as a group. PEF does claim confidentiality to the extent the 
information discloses the specific compensation paid to specific employees. 

PEF points out thc.t subsection 366.093(3), F.S., provides, in pertinent part, that: 

[p ]roprietary confidential business information means information ... which is 
owned or controlll~d by the person or company, is intended to be and is treated by 
the person or company as private in that the disclosure of the information would 
cause harm to the ratepayers or the person's or company's business operations, 
and has not been ,jisclosed unless disclosed pursuant to a statutory provision, an 
order of a court or administrative body, or private agreement that provides that the 
information will n')t be released to the public. 

PEF further points out th:it under subsection 366.093(3), F.S., proprietary confidential business 
information includes, but is not limited to, six specific categories of information. PEF states that 
the two specific categorie:; pertinent to the analysis of its claim of confidentiality are subsections 
366.093(3)(e) and (t), F,S. Subsection 366.093(3)(e), quoted above, addresses information 
related to competitive interests. Subsection 366.093(3)(t), F.S., provides that proprietary 
confidential business information also includes "[e]mployee personnel information unrelated to 
compensation, duties, qualifications or responsibilities." PEF argues that because protection 
under subsection 366.093(3), F.S., is not limited to information that falls into one of the six 
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Docket Nos. 080677-EI, 090079-EI 
Date: August 6, 2009 

categories enumerated in subsections (3)(a) to (f), protection is available to any information that 
meets the general definition in that subsection. 

PEF argues that the fact that information disclosing the compensation of specific 
employees does not quaLfy for protection under subsection 366.093(3)(f), F.S., does not make it 
ineligible for protection under the general language of subsection 366.093(3), F.S., and 
particularly under subs,~ction 366.093(3)(e), F.S. PEF states that the Affidavit of Mr. 
DesChamps attached t(, its Request shows that the information for which PEF claims 
confidentiality meets each of the requirements of subsection 366.093(3), F.S., in that the 
information is controlled by PEF, is treated by PEF as private, the disclosure of the information 
would cause harm to bolh PEF and ultimately its ratepayers, and the information has not been 
publicly disclosed. PEF further states that the Affidavit also shows that the information meets 
the requirements of sutsection 366.093(3)(e), F.S., in that it relates to PEF's competitive 
interests and disclosure 0 f the information would impair PEF's competitive business interests. 

PEF argues that ~he public disclosure of the detailed information on salary and other 
compensation on an emr,loyee-specific basis harms the Company and its ratepayers in at least 
three ways. First, PEF (ompetes for employees with other utilities and businesses both inside 
and outside Florida. The:ie competitors could use the compensation information to improve their 
recruitment from PEF of experienced employees. The public disclosure of such information 
would lead to increased :!mployee hiring and training costs resulting from increased employee 
turnover, or to a need to lncrease compensation to prevent such turnover. The end result would 
be an increase in the Company's costs that could adversely impact its business operations and 
increase rates. Second , public disclosure of the information would make it available to 
prospective employees, g; ving them an advantage in negotiating compensation packages, leading 
to increases in the overa: I amount of compensation paid to employees. This would adversely 
impact the Company's business operations and increase rates. Third , public disclosure of such 
information would make it available to current employees. IfPEF's employees were to learn the 
compensation of their colleagues, there would be a detrimental effect on its current employees 
that could lead to incr(;ased employee turnover, increased recruitment and training costs, 
increased labor costs, and lower employee morale and productivity. 

PEF argues that the Commission precedent on the protection of detailed compensation 
information is mixed and .hat such information has been protected in several Commission orders. 
In granting such protection, the Commission has stated that disclosure "would hamper the 
Company's ability to negotiate compensation with new executives and other management 
personnel" and "would al~:o enable competing employees to meet or beat the compensation paid 
and offered to be paid by the Company to its executives and other managers, or [result in] the 
payment of increased compensation for the purpose of retaining their services, either of which 
would cause harm to the Company and its ratepayers.,,2 And in the annual fuel docket, the 
Commission similarly granted confidential classification to the names and positions of Florida 
Power Company's power marketing personnel and factors considered in their compensation, 

2 Order No. PSC-02-1755-CFO· GU at 5, issued December 12,2002, in Docket No. 020384-GU, In Re: Petition for 
rate increase by Peoples Gas Sy!:tem. 
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Date: August 6; 2009 

pursuant to subsection 3('6.093(3)(e), F.S.3 PEF argues that the infonnation at issue in its current 
Request is even more sensitive, since it contains detailed information on the compensation of 
specific employees, not merely the factors considered in their compensation. 

PEF further argues that even when denying confidential classification to portions of a 
witness's testimony relai:ed to "compensation levels and compensation plans" that Gulf Power 
Company considered to he confidential, the Commission was cognizant of the sensitive nature of 
the type of infonnation at issue, and only denied the request because the infonnation did not 
"reveal any specifics of compensation plans or compensation levels that would cause irreparable 
hann to Gulfs competitive plans. Further, the information [was] given in total dollar amounts 
and percentages and (did] not reveal individual employees' names, levels, incentive 
compensation, or bonuse:; which would be competitively sensitive or confidential in nature.,,4 

PEF recognizes that there are also Commission orders that deny confidential 
classification to compensation information, but argues that those orders should be rejected. PEF 
points to Order No. PSC-07-0S79-CFO-WS at 3,5 in which the Commission ruled that subsection 
367.IS6(3)(f), F.S., specifically excludes employee personnel information related to 
compensation from the 3tatutory definition of proprietary business infonnation, and that the 
infonnation therefore must be treated as a public record pursuant to section 119.01, F.S.6 PEF 
argues that the conclusion in that order, and in the orders denying confidentiality cited therein, is 
incorrect. PEF argues that subsection (3 )(f) of the applicable statutes enables a utility to 
affinnatively protect employee personnel infonnation unrelated to compensation, duties, 
qualifications, or respom ibilities without the necessity for demonstrating that the information 
relates to competitive interests under subsection (3)( e). According to PEF, because of the 
exclusion in subsection )(f), the company bears the burden to make a higher showing of 
competitive impact in order to obtain protection for personnel information related to 
compensation, but nothin5 in the language or structure of the statute precludes such a showing. 
PEF argues that the gelleral language of subsection (3) notes that proprietary confidential 
business infonnation "is not limited to" the types of information enumerated in the following 
paragraphs. PEF argues that if the Legislature had wanted to explicitly provide that such 
compensation informatior. would always be a matter of public record, it could have worded the 
statute in such a way to make that clear. According to PEF, as the statute is worded, the 
requesting utility can still prove that the compensation information hanns its competitive 
business interests under s Jbsection 366.093(3)( e) or otherwise hanns its ratepayers or business 
operations under the genel al language of subsection 366.093(3). 

3 Order No. PSC-O 1-2528-CFO-EI at 2, 5, issued December 28, 200 I, in Docket No. 0 I 000 l-EI, In Re: Fuel and 
purchased power cost recovery dause. 

4 Order No. PSC-02-0235-CFO·EI at 2, issued February 25,2002, in Docket No. 0 I 0949-EI, In Re: Request for rate 
increase by Gulf Power Compary. 

5 Issued July 13,2007, in Docko No. 060368-WS, In Re: Application for increase in water and wastewater rates by 
Aqua Utilities, Florida, Inc. 

6 PEF notes that this order involved a water and wastewater company, and hence the confidentiality provisions of 
Chapter 367, rather than Chapt.!r 366. PEF further notes that except for their applicability to different types of 
utilities, the sections are identical in all material respects. 
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Date: August 6, 2009 

Sixth Request for Confidential Classification 

By its Sixth Request for Confidential Classification, PEF requests confidential 
classification of certain numerical information contained within its Response to Staffs 
Eighteenth Set of Interrogatories (Nos. 197-198) (ON 07595-09). PEF's Response to 
Interrogatory Nos. 197 and 198 contains names, job titles, and compensation information, 
including base salaries, bonus, and other compensation for all employees of Progress Energy, 
Inc. and PEF whose tota compensation exceeds $165,000. PEF does not claim confidentiality 
for the names and job titles of these employees or for the total compensation paid to them as a 
group. PEF does claim confidentiality to the extent the information discloses the specific 
compensation paid to spe:;ific employees. 

PEF's arguments for the confidential classification of this information are the same 
arguments that it raised in its Fifth Request for Confidential Classification, which are 
summarized above. 

Analysis and Recommendation 

When a statute is clear and unambiguous, the courts will not look behind its plain 
language for legislative Intent or resort to rules of statutory construction to ascertain intent.7 

Subsection 366.093(3), F.S., clearly and unambiguously defines what constitutes proprietary 
confidential business infc·rmation. Pursuant to this subsection, proprietary confidential business 
information is information that is owned or controlled by the person or company, is intended to 
be and is treated by the person or company as private in that disclosure would cause harm to the 
ratepayers or to the pelson or company's business operations, and it must not have been 
disclosed except under c{rtain circumstances as defined therein. The statute further provides, in 
subsection 366.093(3)(a)·(f), that proprietary confidential business information includes, but is 
not limited to, six speciJic types of information. Subsection 366.093(3)(f) plainly states that 
proprietary confidential business information includes "[e ]mployee personnel information 
unrelated to compensation, duties, qualifications, or responsibilities." 

Therefore, pursuant to the clear and unambiguous language of the statute, employee 
personnel information thct is unrelated to compensation, duties, qualifications, or responsibilities 
meets the definition of proprietary confidential business information so long as it is owned or 
controlled by the person )r company, is intended to be and is treated by the person or company 
as private in that disclosllJe would cause harm to the ratepayers or to the person or company's 
business operations, and it has not been disclosed except under the circumstances as defined 
therein. Conversely, employee personnel information that is related to compensation, duties, 
qualifications, or respor.sibilities is expressly excluded from the definition of proprietary 
confidential business infc rmation. The information at issue pertains to employee compensation. 
Therefore, it is unnece~;sary for the Commission to determine whether disclosure of the 
information would cause harm to PEF's ratepayers or to its business operations, regardless of the 
fact that PEF argues that it would cause such harm. 

7 Daniels v. FDOH, 898 So. 2d 61, 64 (Fla. 2005). 
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By Order No. PS:-07-0579-CFO-WS at 3, the Commission found that it "has repeatedly, 
with very few exception!;, [including those cases cited by PEF] denied confidential classification 
for information relating to salaries, compensation, duties, qualifications, or responsibilities.,,8 
Also by Order No. PSC-I)7-0579-CFO-WS at 3, the Commission ruled that "[b]ecause the salary 
information at issue is employee personnel information related to compensation, and the 
legislature in section 36'7.156(3)(1) specifically excluded that category of information from the 
statutory definition of proprietary business information, the information must be treated as public 
record pursuant to section 119.01, Florida Statutes." 

PEF argues that, because the general language of subsection 366.093(3) states that 
proprietary confidential business information "is not limited to" the types of information 
enumerated in the following paragraphs, the utility may prove that the compensation information 
harms its competitive business interests under subsection 366.093(3)(e) or otherwise harms its 
ratepayers or business operations under the general language of subsection 366.093(3). PEF is 
incorrect. The language ,)f 366.093(3)(1) clearly and unambiguously excludes the information at 
issue from the definition of proprietary confidential business information. Even assuming, for 
the sake of argument, that the statute were ambiguous such that the rules of statutory 
construction should appl/, there is a well-established rule of statutory construction instructing 
that when two statutory provisions are in conflict, the specific statute controls over the general 
statute.9 Under this rule )f statutory construction, if the Commission were to determine that the 
general language of subsection 366.093(3) conflicted with the specific language of subsection 
366.093(3)(1), the specifi:: language of subsection 366.093(3)(1) would control over the general 
language of subsection 356.093(3). Therefore, PEF's argument would fail even if the rules of 
statutory construction were to apply in this instance. 

PEF is also incocect that, because of the exclusion in subsection (3)(1), the company 
bears the burden to make a higher showing of competitive impact in order to obtain protection 
for personnel information related to compensation, and that nothing in the language or structure 
of the statute precludes :;uch a showing. Nothing in the language or structure of the statute 
permits such a showing. PEF is reading language into the statute that does not exist. Courts lack 
the power to construe an Jnambiguous statute in a way that would extend or modify its express 
terms or its reasonable .md obvious implications, as to do so would be an abrogation of 
legislative power. 10 

PEF further argues that, if the Legislature had wanted to explicitly provide that such 
compensation information would always be a matter of public record, it could have worded the 
statute in such a way to rr ake that clear. That is precisely what the Legislature did by enacting 
subsection 366.093(3)(1). 

For the foregoing r.~asons, staff recommends that the portion of PEF's Second Request for 
Confidential Classificatic n pertaining to certain information provided in response to 
1ntelTogatory No. 1 from Staff's First Set oflnterrogatories (Nos. 1-2) (contained within, but not 

8 See Order No. PSC-07-057S-CFO-WS at 3, fn 2, for a string of citations to Commission orders denying 

confidential classification for sw:h information. 

9 State Farm Mut. Auto. Ins. Co. v. Nichols, 932 So. 2d 1067, 1073 (Fla. 2006). 

10 University of Florida, Bd . OC-rustees v. Sana I, 837 So. 2d 512, 516 (Fla. I st DCA 2003). 
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comprising all of ON 04092-09), PEF's Fifth Request for Confidential Classification for Portions 
of its Response to Interogatory Nos. 123-124 from Staffs Tenth Set of Interrogatories (Nos. 
123-126) (ON 07388-09), and PEF's Sixth Request for Confidential Classification for Portions 
of its Response to Staff's Eighteenth Set of Interrogatories (Nos. 197-198) (ON 07595-09) 
should be denied. PEF should be required to provide in a publicly available manner, 
spreadsheets which, at a minimum, match the compensation information at issue to the specific 
job titles previously provided. 

- 10 
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Issue 3: Should FPL's Revised Request for Confidential Classification of Staffs Third Set of 
Interrogatories No. 16, ~:taffs Fourth Set of Interrogatories No. 32, and Staffs Eighth Set of 
Interrogatories No. 97 (DN 07400-09 and ON 07694-09) be granted? 

Recommendation: No, FPL's Revised Request for Confidential Classification of Staffs Third 
Set ofInterrogatories No 16, Staffs Fourth Set ofInterrogatories No. 32, and Staffs Eighth Set 
of Interrogatories No. 97 (ON 07400-09 and ON 07694-09) should be denied. FPL should be 
required to provide in a publicly available manner, spreadsheets which, at a minimum, match the 
compensation informatioil at issue to the specific job titles previously provided. (Gervasi, Salak, 
Slemkewicz) 

Staff Analysis: 

Request for Confidential :Iassification 

By its Request, F PL seeks confidential classification of certain employee compensation 
information which it cl,.ims is competitively sensitive and private information produced in 
response to Interrogatory No. 16 from Staff s Third Set of Interrogatories (Nos. 9-19), 
Interrogatory No. 32 from Staffs Fourth Set of Interrogatories (Nos. 20-35), and Interrogatory 
No. 97 from Staffs Eigt th Set of Interrogatories (Nos. 96-97) (ON 07400-09 and ON 07694
09). In support of its n :quest, FPL argues that the Legislature has determined that certain 
categories of information listed in subsections 366.093(3)(a) through (t), F.S., are automatically 
entitled to confidential treatment. FPL argues that the statute is equally clear that any 
information that meets th~ criteria of the statute as set forth in subsection 366.093(3) is entitled 
to be protected. That criteria includes that the information is owned or controlled by the 
company, is intended to b~ and is treated by the person or company as private, would cause harm 
to the ratepayers or the person or company's business operations, and has not been disclosed 
unless disclosed pursuant to some order or agreement that further protects the information from 
public disclosure. FPL a rgues that the information subject to this Request meets these criteria 
and should be afforded co nfidential protection. 

According to FP :"', subsection 366.093(3)(t), F.S ., entitles automatic protection to 
personnel information unrelated to compensation and nothing in that subsection precludes a 
determination that information related to compensation should be afforded confidential treatment 
if the relevant criteria are met, particularly given the competitively sensitive nature of the 
information and the harm to customers and the company's operations which would be a direct 
result of the disclosure. 

FPL cites to a number of Commission orders in which the Commission has granted 
confidential classification to competitively sensitive compensation information from public 
disclosure under subsectio . .1 366.093(3)(e), F.S .II FPL argues that the Commission, while having 
full access to as much ind ividual compensation information as it deems appropriate to fulfill its 
regulatory functions, has thus consistently agreed that individual compensation information 
should not be (nor need b, ~) publicly disclosed. FPL argues that the same principles should be 
upheld and applied in this instance. According to FPL, to do otherwise would be to disregard a 

II See FPL's Request for Confidential Classification at 3-4. 
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longstanding fundamental respect for privacy that the Commission's actions in the past have 
maintained. FPL cites to Order No. PSC-02-0235-CFO-EI I2 as an example of where the 
Commission has recogni;:ed the competitively sensitive nature of certain types of compensation 
information in the past. By that Order, in denying confidential treatment over summary-level 
compensation informatio 1, the Commission stated that the information that was the subject of 
that request did not rev~ al "any specifics of compensation plans or compensation levels that 
would cause irreparable harm to [the utility's] competitive plans." The Commission further 
stated that "the informatil)fl is given in total dollar amounts and percentages and does not reveal 
individual employees' names, levels, incentive compensation, or bonuses which would be 
competitively sensitive 01 confidential in nature." 

FPL states that it has provided, in a publicly available manner, a variety of information 
related to employee compensation. Consistent with the requirements of the Securities Exchange 
Commission, FPL publicly discloses specific compensation information for its top officers. In 
this proceeding, FPL ha:; provided data related to employees with salaries over $165,000 as 
requested. FPL provided summary-level or aggregated data in a publicly available manner, and 
has made the detail-Ie',el information, including names and positions, available to the 
Commission and Staff. .FPL states that it is requesting protection only for information whose 
public disclosure would cmse the Company and its customers irreparable harm. 

FPL has filed as Exhibit D to its Request a copy of an Affidavit of Ms. Kathleen Slattery, 
attesting to the detrimentd impacts one would expect to see as a result of the public disclosure of 
this compensation infom.ation. FPL states that it operates within a highly competitive market 
for talented employees. Disclosure of compensation and incentive compensation information 
would enable competing employers to meet, or beat, the compensation offered by FPL. This 
would result in the loss of highly skilled and trained employees to competitors and the inability 
to attract new talent, or the need to increase the level of compensation and incentives already 
paid in order to retain the:;e employees and attract new talent. Overall costs and performance will 
be affected by such discit)sure as the Company is forced to pay to retain, or pay to replace and 
train new employees. FPL states that for these same reasons, compensation information not 
otherwise required to be f iublicly disclosed by Securities and Exchange Commission rules is held 
to be confidential by any major company in the United States. According to FPL, such 
competitively sensitive information is entitled to protection pursuant to subsection 366.093(3)(e), 
F.S. 

FPL further argL es that confidential treatment for salary information linked with 
employee names is also necessary to protect the individual employees' rights to privacy. In 
Florida, a citizen's right to privacy is independently protected by Art. Y, § 23 of the state 
constitution. To protect the privacy interests of its employees who are not subject to the 
mandatory disclosure requirements of the Securities and Exchange Commission, FPL will 
continue to request confidential treatment for individual employees' salaries linked to their 
names and titles. FPL maintains this information as confidential and it has not been disclosed. 

FPL requests thal the Commission determine that the information linking particular 
employees to their compensation information is entitled to protection pursuant to subsection 

12 Issued February 25, 2002, in Docket No. 0 10949-EI, In Re : Request for rate increase by Gulf Power Company. 
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366.093(3)(e), F.S., or alternatively, that this information should be protected as confidential 
pursuant to the Commission's general authority granted by subsection 366.093(3), F.S. 

Analysis and Recommendation 

When a statute is clear and unambiguous, the courts will not look behind its plain 
language for legislative ~ntent or resort to rules of statutory construction to ascertain intent. 13 

Subsection 366.093(3), F.S., clearly and unambiguously defines what constitutes proprietary 
confidential business infc·rmation. Pursuant to this subsection, proprietary confidential business 
information is information that is owned or controlled by the person or company, is intended to 
be and is treated by the p~rson or company as private in that disclosure would cause harm to the 
ratepayers or to the pelson or company's business operations, and it must not have been 
disclosed except under c(; rtain circumstances as defined therein. The statute further provides, in 
subsection 366.093(3)(a}-(f), that proprietary confidential business information includes, but is 
not limited to, six speci:fic types of information. Subsection 366.093(3)(f) plainly states that 
proprietary confidential business information includes "[e]mployee persOlmel information 
unrelated to compensatioIl, duties, qualifications, or responsibilities." 

Therefore, pursuant to the clear and unambiguous language of the statute, employee 
personnel information that is unrelated to compensation, duties, qualifications, or responsibilities 
meets the definition of proprietary confidential business information so long as it is owned or 
controlled by the person .)r company, is intended to be and is treated by the person or company 
as private in that disclosure would cause harm to the ratepayers or to the person or company's 
business operations, and it has not been disclosed except under the circumstances as defined 
therein. Conversely, employee personnel information that is related to compensation, duties, 
qualifications, or responsibilities is expressly excluded from the definition of proprietary 
confidential business information. The information at issue pertains to employee compensation. 
Therefore, it is unnece~sary for the Commission to determine whether disclosure of the 
information would cause .1arm to FPL's ratepayers or to its business operations, regardless of the 
fact that FPL argues that it would cause such harm. 

By Order No. PSC-07-0579-CFO-WS at 3, the Commission found that it "has repeatedly, 
with very few exceptions, [including those cases cited by FPL] denied confidential classification 
for infonnation relating to salaries, compensation, duties, qualifications, or responsibilities.,,14 
Also by Order No. PSC-07-0579-CFO-WS at 3, the Commission ruled that "[b]ecause the salary 
information at issue is employee personnel information related to compensation, and the 
legislature in section 367 156(3)(f) specifically excluded that category of information from the 
statutory definition of pro)fietary business information, the information must be treated as public 
record pursuant to section 119.01, Florida Statutes." 

FPL argues that the Commission should determine that the information linking particular 
employees to their comp~nsation information is entitled to protection pursuant to subsection 
366.093(3)(e), F.S., or alternatively, that this information should be protected as confidential 

IJ Daniels v. FDOH, 898 So. 2d 61,64 (Fla. 2005). 

14 See Order No. PSC-07-05~'9-CFO-WS at 3, fu 2, for a string of citations to Commission orders denying 

confidential classification for Sl ch information. 
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pursuant to the Comm ,ssion's general authority granted by subsection 366.093(3), F.S. 
However, the language 0 f 366.093(3)(f) clearly and unambiguously excludes the information at 
issue from the definition of proprietary confidential business information. Even assuming, for 
the sake of argument, that the statute were ambiguous such that the rules of statutory 
construction should appl:l, there is a well-established rule of statutory construction instructing 
that when two statutory provisions are in conflict, the specific statute controls over the general 
statute. IS Under this rule of statutory construction, if the Commission were to determine that the 
general language of subsection 366.093(3) conflicted with the specific language of subsection 
366.093(3)(f), the specifi ~ language of subsection 366.093(3)(f) would control over the general 
language of subsection 356.093(3). Therefore, FPL's argument would fail even if the rules of 
statutory construction were to apply in this instance. 

FPL argues that subsection 366.093(3)(f), F.S., entitles automatic protection to personnel 
information unrelated to ,;ompensation and nothing in that subsection precludes a determination 
that information related to compensation should be afforded confidential treatment if the relevant 
criteria are met. FPL is ircorrect. Subsection 366.093(3)(f) clearly and unambiguously excludes 
such information from t~ ,e definition of proprietary confidential business information. Courts 
lack the power to constrle an unambiguous statute in a way that would extend or modify its 
express terms or its reasonable and obvious implications, as to do so would be an abrogation of 
legislative power. 16 

For the foregoing reasons, staff recommends that FPL's Revised Request for Confidential 
Classification of Staffs Third Set of Interrogatories No. 16, Staffs Fourth Set of Interrogatories 
No. 32, and Staffs Eighth Set of Interrogatories No. 97 (DN 07400-09 and DN 07694-09) 
should be denied . FPL should be required to provide in a publicly available manner, 
spreadsheets which, at aninimum, match the compensation information at issue to the specific 
job titles previously provided. 

15 State Farm Mut. Auto, lns . Co. v. Nichols, 932 So, 2d 1067, 1073 (Fla. 2006), 
16 University of Florida, Bd. or Trustees v. Sanal, 837 So. 2d 512, 516 (Fla. I st DCA 2003). 

- 14 



Docket Nos. 080677-EI, 090079-EI 
Date: August 6, 2009 

Issue 4: Should these dcckets be closed? 


Recommendation: No, these dockets should remain open to process PEF and FPL's pending 

rate cases. (Gervasi) 


Staff Analysis: These dockets should remain open to process PEF and FPL's pending rate cases. 
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RE: Docket No. 080677-EI - Petition for increase in rates by Florida Power & Light 
Company. 

Docket No 090079-EI - Petition for increase in rates by Progress Energy Florida, 
Inc. 

AGENDA: 08118/09 - Regular Agenda - Interested Persons May Participate 

COMMISSIONERS A SSIGNED: 	 All Commissioners 

PREHEARING OFFICER: 	 McMurrian (080677-EI) 
Skop (090079-EI) 

CRITICAL DATES: None 

SPECIAL INSTRUCTIONS: This item should be taken up immediately after Item 4. 

FILE NAME AND LOCATION: S:\PSC\GCL\WP\080677.RCM.DOC 

Case Background 

Staff has sought d.scovery concerning executive compensation in the Florida Power & 
Light Company (FPL) and Progress Energy Florida (PEF) rate cases, ultimately seeking 
compensation informatior for executives whose total compensation exceeds $165,000. On 
August 6, 2009, in both rate case dockets, staff filed a Motion for Order Compelling Responses 
to Interrogatories (Motions to Compel), requesting the Commission to compel PEF to fully 
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respond to the discovery requests within seven days, FPL to fully respond to the discovery 
requests within two days, and requesting that the companies file their responses to the Motions 
no later than noon on Monday, August 10, 2009. On August 7, 2009, FPL filed its and its 
employee intervenors' F.esponse and Memorandum in Opposition to Staff's Motion to Compel, 
and filed its and its employee intervenors ' Supplemental Response in Opposition to Staff's 
Motion to Compel on AJgust 10,2009. PEF filed its and its employee intervenors ' Response to 
Motion to Compel , Motion for Protective Order, and Conditional Motion for Stay on August 10, 
2009. 

This recommendation addresses staff's Motions to Compel and FPL and PEF's 
responsive filings thereo. At issue are Interrogatory Nos. 16-17 from Staff's Third Set of 
Interrogatories to FPL, Interrogatory No. 32 from Staff's Fourth Set of Interrogatories to FPL, 
Interrogatory No. 97 fron Staff's Eighth Set of Interrogatories to FPL, Interrogatory Nos. 123
126 from Staff's Tenth Set of Interrogatories to PEF, and Interrogatory Nos. 197-198 from 
Staff's Eighteenth Set of Interrogatories to PEF. 

StaffInterrogatory Nos. 16,32, and 97 to FPL and StaffInterrogatory Nos. 123-124 and 
197-198 to PEF are also the subject of the staff recommendation filed August 6, 2009, in both 
dockets, addressing thl~ companies ' requests for confidential classification for certain 
information contained within their responses to those interrogatories. In its Motions to Compel, 
staff states that the reque3ts for confidentiality and Motions to Compel are integrally related and 
requests that they be comidered at the same agenda conference. 

The Commission has jurisdiction pursuant to sections 120.569 and 120.57, Florida 
Statutes (F.S .), and Rule :!8-106.211, Florida Administrative Code (F.A.C.) . 
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Discussion of Issues 

Issue 1: Should Staff's Motion for Order Compelling FPL to Respond to Interrogatory Nos. 16
17,32 and 97 be granted? 

Recommendation: Yes, Staff's Motion for Order Compelling Responses to Interrogatories 
should be granted. FPL "hould be directed to fully and completely respond to the interrogatories 
as revised by staff in A1tachment B of its Motion within two days of the issuance date of the 
order arising from this re;;ommendation. (Gervasi, Salak, Slemkewicz) 

Staff Analysis: 

Motion to Compel 

Staff served its Third Set of Interrogatories (Nos. 9-19) upon FPL on May 22, 2009. FPL 
served its responses and "General Objections" to those interrogatories on June 11, 2009, and 
made no specific objecti ons to Interrogatory Nos. 16-17. By Interrogatory Nos . 16-17, staff 
requested that FPL provide, for each officer of FPL Group (Interrogatory No. 16) and FPL 
(Interrogatory No. 17), the name and title of the officer and the actual or projected compensation 
amounts for 2008,2009, ;md 2010 for the following: 

a) Base Salary 
b) Stock Awards 
c) Option Awards 
d) Non-Equity Incentive Plan Compensation 
e) All Other Compensation 
f) Total Compens<ttion 
g) Amount of Total Compensation Allocation to FLORIDA POWER & LIGHT 
COMPANY 
h) Amount of Total Compensation Included in Adjusted Jurisdictional Other O&M 
Expenses on MFR Schedule C-I , Pages 1, 2, and 3. 

Staff states that F PL' s responses to these interrogatories were evasive or incomplete as 
follows : 

I . The responses provided for a) through f) are incomplete because the name and title for 
each officer are not matched with the dollar amounts provided, except for 5 officers. Staff needs 
this information to evalua:e the appropriateness of the employee compensation to be included in 
base rates; 

2. The responses provided for a) through f) are incomplete because compensation 
amounts provided for a) through f) above were developed by applying an "affiliation allocation 
rate" and represent the net "expense to FPL for each individual." The amounts for a) through e) 
should be gross amounts before any allocations. The total of a) through e) should be provided as 
the response to f). The re:iponses to g) should then show the amounts allocated to FPL. Staff 
needs this information to evaluate the appropriateness of the employee compensation and its 
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allocation between FPL Group and FPL for purposes of including such amounts in base rates; 
and 

3. FPL did not rl!spond to h). The responses to h) should identify the amount included in 
"Adjusted Jurisdictional Other O&M Expenses" shown on MFR Schedule C-1, pages 1 - 3. It 
would be acceptable for FPL to provide a reasonable estimate and an explanation of how the 
estimate was developed. Staff needs this information to evaluate FPL's request for inclusion of 
portions of employee compensation in base rates. 

Staff served its I'ourth Set of Interrogatories (Nos. 20-35) upon FPL on May 29, 2009. 
FPL served its responses and "General Objections" to those interrogatories on June 18,2009, and 
made no specific object: ons to Interrogatory No. 32. By Interrogatory No. 32, staff requested 
that FPL provide the following information for each employee of FPL whose total compensation 
is $200,000 or greater: 

a. Name/Title 
b. Base Salary (the actual or projected compensation amounts for 2008, 2009, 2010 and 
2011 ) 
c. Overtime Pay (the actual or projected compensation amounts for 2008, 2009, 2010 and 
2011) 
d. Bonuses (the ;lctual or projected compensation amounts for 2008, 2009, 2010 and 
2011 ) 
e. Stock Awards (the actual or projected compensation amounts for 2008,2009,2010 and 
2011 ) 
f. Option Awards (the actual or projected compensation amounts for 2008, 2009, 2010 
and 2011) 
g. Non-Equity Incentive Plan Compensation (the actual or projected compensation 
amounts for 2008, 2009, 2010 and 2011) 
h. All Other Compensation (the actual or projected compensation amounts for 2008, 
2009,2010 and 2C 11) 
i. Total Compensation (the actual or projected compensation amounts for 2008, 2009, 
2010and2011) 
j. Amount of Total Compensation Allocated to Florida Power & Light Company (the 
actual or projected compensation amounts for 2008,2009,2010 and 2011) 
k. Amount of Total Compensation Included in Adjusted Jurisdictional Other O&M 
Expenses on MFR Schedule C-1, Pages 1, 2 and 3 (the actual or projected compensation 
amounts for 2008, 2009, 2010 and 2011). 

Staff states that FF'L's responses to Interrogatory No. 32 were evasive or incomplete as 
follows: 

1. The name and title a) for each employee are not matched with the dollar amounts 
provided for b) and k). Staff needs this information to evaluate the appropriateness of the 
employee compensation to be included in base rates; 
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2. The reSpOn!ieS provided for b) through i) are incomplete because compensation 
amounts provided for b) through i) were developed by applying an "affiliation allocation rate" 
and represent the net ":!xpense to FPL for each individual." The amounts for b) through h) 
should be gross amount~ before any allocations. The total of b) through h) should be provided as 
the response to i). The response to j) should then show the amounts allocated to FPL. Staff 
needs this information :o evaluate the appropriateness of the employee compensation and its 
allocation between FPL 3roup and FPL for purposes of inclusion in base rates; 

3. FPL originall y did not respond to k). The response necessary should have identified 
the amount included in "Adjusted Jurisdictional Other O&M Expenses" shown on MFR 
Schedule C-l, pages 1 - 3. In discussions with FPL, staff concurred that it would be acceptable 
for FPL to provide a rea~ onable estimate and an explanation of how the estimate was developed. 
FPL provided a supple nental response on August 5, 2009, which gave staff a reasonable 
estimate. Staff needs an explanation of how the estimate was developed; and 

4. FPL only pDvided responses to Interrogatory No. 32 for the year 2008. In its 
response to the Interrogalory, FPL stated: 

Wi th respl~ct to the requested estimates for 2009 through 2011, FPL does 
not budget total c1)mpensation or its components at the individual employee level. 
Each FPL busin~ss unit budgets for the base salary, overtime, non-equity 
incentive plan compensation and certain other earnings of its employees, which 
are aggregated. FPL also maintains a separate corporate budget location where 
stock awards and option awards are budgeted, also on an aggregate basis. 
Therefore, foreca~ ting each component of total compensation for each employee 
listed on attached 2008 schedule for 2009, 2010 and 2011 cannot be done with 
precision. A fair I!stimate of 2009, 2010 and 2011 expenses would be to escalate 
the 2008 numbers in Attachment No. 1 by the MFR C-35 year-over-year increases 
of gross average payroll per employee for 2009, 2010 and 2011 of 2.64%, 3.41%, 
and 0.87% respect Ively. 

With respect to the estimates for 2009 through 2011 compensation for 
officers provided by the Company in FPL's response to Staffs third Set of 
Interrogatories Nc. 16, such estimates were possible to perform because all 
officers are budge :ed in one centralized location rather than by each respective 
business unit. Furthermore, in the centralized budget for officers, "base salary," 
"non-equity plan (ompensation," and some "other" compensation expenses are 
budgeted by individual. As to the "stock awards" and "options," FPL used the 
estimated grants tlat would be awarded to each executive each year. This 
combination of salary, non-equity incentives, equity and other compensation 
estimates give a fc ir view of the amount of compensation each executive may 
receive in 2009, 2010 and 2011. However, the same individual budget data does 
not exist in the sam;: format for all employees below officer level. 

Staff states that FPL has only provided complete responses to staff for FPL's 2008 
historical year. FPL has != resented its rate case for a projected year of 2010 and a subsequent 
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projected year of 20 II. Included in FPL' s base rates is employee compensation. Employee 
compensation is an issue in the proceeding and intervenors have provided testimony questioning 
employee compensation, Staff states that it needs the requested information to evaluate FPL's 
proposed rate increase. 

Staff served its Eighth Set of Interrogatories (Nos. 96-97) upon FPL on June 25, 2009. 
FPL served its responses and "General Objections" to them on July 15, 2009, and made no 
specific objection to Inkrrogatory No. 97. By Interrogatory No. 97, staff requested that FPL 
provide the actual or projected compensation amounts for each employee of FPL during 2008, 
2009, 2010 and 2011, whose total annual compensation is $165,000 or greater but less than 
$200,000 for the following: 

a. Name/Title 
b. Base Salary 
c. Overtime Pay 
d. Bonuses 
e. Stock Awards 
f. Option Awards 
g. Non-Equity Incentive Plan Compensation 
h. All Other Compensation 
i. Total Compensnion 
j. Amount of Total Compensation Allocated to Florida Power & Light Company 
k. Amount of Total Compensation Included in Adjusted Jurisdictional Other O&M 
Expenses on MFR Schedule C-l, Pages 1,2 and 3. 

Staff states that FJ'L's response was evasive or incomplete as follows: 

1. The name and title a) for each employee are not matched with the dollar amounts 
provided for b) and k). Staff needs this information to evaluate the appropriateness of the 
employee compensation to be included in base rates; 

2. The responses provided for b) through j) are incomplete because compensation 
amounts provided for b ) :hrough i) were developed by applying an "affiliation allocation rate" 
and represent the net "ex pense to FPL for each indi vidual." The amounts for b) through h) 
should be gross amounts before any allocations . The total of b) through h) should be provided as 
the response to i). The response to j) should then identify the amounts allocated to FPL. Staff 
needs this information to evaluate the appropriateness of the employee compensation and its 
allocation between FPL G'oup and FPL; 

3. FPL did not provide a response to k) in its first set of responses. After discussion with 
staff, FPL provided a supplemental response which adequately addressed staff's question raised 
by 97(k). It was acceptabl ~ for FPL to provide a reasonable estimate. Staff needs FPL to include 
an explanation of how the .~stimate was developed; and 

4. FPL only provided responses to Interrogatory 97 for the year 2008. In its response to 
the Interrogatory, FPL stat<:d: 
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With respect to the requested estimates for 2009 through 2011, FPL does 
not budget total compensation or its components at the individual employee level. 
Each FPL busi1ess unit budgets for the base salary, overtime, non-equity 
incentive plan compensation and certain other earnings of its employees, which 
are aggregated. FPL also maintains a separate corporate budget location where 
stock awards and option awards are budgeted, also on an aggregate basis . 
Therefore, forec( \sting each component of total compensation for each employee 
listed on Attachment No. 1 cannot be done with precision. A fair estimate of 
2009, 2010 and 2011 expenses would be to escalate the 2008 numbers in 
Attachment No. I by the MFR CC-35 year-over-year increases of gross average 
payroll per employee for 2009, 2010 and 2011 of 2.64%, 3.41%, and 0.87% 
respectively. 

Staff argues that it needs the 2009, 2010, and 2011 information to evaluate FPL's 
proposed inclusion of employee compensation in base rates. FPL has presented its rate case for a 
projected year of2010 and a subsequent projected year of2011. Included in FPL ' s base rates is 
employee compensation. Employee compensation is an issue in the proceeding and intervenors 
have provided testimon~ r questioning employee compensation. Staff states that it needs the 
requested information to evaluate FPL's proposed rate increase. The Commission reviews 
expenses for reasonableness. Compensation is a major component of FPL's operating expenses 
which may be recoverable from ratepayers and, therefore, is a significant component of base 
rates . In order to determine if the portion of an employee ' s compensation allocated to FPL is 
reasonable, the Commis,;ion needs to know if the total compensation for that employee is 
reasonable. Staff states that it is currently unable to determine the reasonableness of 
compensation allocation:; between FPL and FPL Group. The purpose of obtaining this 
information is to show t1e revenue effect on rates. Ultimately, this information impacts the 
revenue requirement which translates into rates and charges. 

In its responses to Interrogatories Nos. 16-17, 32, and 97, FPL states: 

Once all (.f the expenses for 2008 through 2011 were developed, an 
affiliate allocation rate was then applied to more accurately reflect the amount of 
expense to FPL for each individual. Please refer to Attachment No. 1 of FPL' s 
response . .. for more details. Attachment No. 1 is confidential and will be made 
available by FPL for inspection and review. 

Upon Staff's reque5t, FPL filed an unredacted version of Attachment No.1 with a request 
for confidential classification. Staff states that it has reviewed this document and it does not 
provide the information ne~essary to respond to Interrogatories Nos. 16-17, 32, and 97. 

Staff further states that in addition to Attachment 1, FPL counsel informed staff that a 
"key" exists which would allow staff to be able to match each employee with their compensation 
amounts . FPL indicated that the "key" would not provide other information responsive to staff's 
interrogatories, such as unallocated compensation amounts . Thus, even if the "key" is provided 
to staff, FPL's response will still not fully comply with staff's discovery requests. Staff has 
asked the utility to provide this "key." FPL takes the position that it will not file the "key" with 
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the Commission, but has allowed staff to view it at FPL's offices. Staff argues that FPL's 
position is unsupportable and that FPL is required to provide complete responses to the 
interrogatories at issue pursuant to Rule l.280, Florida Rules of Civil Procedure, and Rule 28
106.206, F.A.C. 

Staff has notified FPL of its failure to respond and conferred in good faith with FPL in an 
effort to secure the requ~sted discovery without Commission action. As Attachment B to the 
Motion, staff attached an e-mail dated August 6, 2009, that staff sent to FPL and all parties, and 
FPL's response thereto, ,.Iso dated August 6, 2009. By way of that e-mail, staff indicated what 
information staff needs to have from FPL to satisfy its interrogatory requests, as follows: 

1. For responses tl) Interrogatory Nos. 16 and 17, staff needs the individual job positions, 
total compensation levels by job position, including individual job positions and each component 
that comprises total compensation levels, as well as total compensation levels by each individual 
job position; 

2. For each job posItIOn, including officers and directors, staff needs all salary and 
incentive information including total compensation by each individual job position before the 
amounts are allocated to FPL. Staff needs the information for each of the 368 job positions, 
including FPL and FPL Group job positions. Staff does not want the numbers to be aggregated. 

Also by way of that e-mail, staff indicated that FPL had already provided the FPL
allocated amounts for each job position, which is responsive to Interrogatory Nos. 16 g) and 17 
g) and 32 j) and 97 j). Stelff indicated that it will accept the aggregated information for Adjusted 
Jurisdictional Other O&M Expenses on MFR Schedule C-l as long as supporting workpapers 
and assumptions are proyided with those responses, and that this will satisfy staffs requests 
under Interrogatory Nos. 16 h) and 17 h) and 32 k) and 97 k). 

Moreover, by way of that e-mail, in consideration of FPL's concerns regarding employee 
privacy, staff revised its request and stated that it would be satisfied with receiving the individual 
compensation informatior by each individual job title or position, and not the names of the 
employees. However, staff does not want an aggregate number by groups of positions. 

Finally, staff expre,sed its concern regarding only receiving 2008 information in response 
to Interrogatory Nos. 32 and 97. FPL provided staff with "per job description compensation" for 
2008. FPL also provided {:scalation factors as a fair estimate of the increases for 2009, 2010, and 
2011. To completely an:;wer staffs interrogatories, staff requested that FPL apply those 
escalation factors per employee and provide staff with the excel spreadsheet. 

In its response to the e-mail, FPL indicated it would provide certain supplemental 
responses to the discovery questions at issue, but stated it has the same employee privacy 
concerns and concerns about driving up compensation costs with providing specific or generic 
job titles as it does with pwviding individual names. 

In the Motion, staff states that while FPL did file a supplemental response to 
Interrogatory Nos. 32 k) and 97 k), and indicated it was willing to provide responses to 
Interrogatory Nos. 32 and 97 for the years 2009 through 2011, it did not indicate it would file 
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complete responses. Staff states that it must have complete responses to all interrogatories except 
Interrogatory Nos. 32 k) and 97 k), which have been provided. 

Staff requests thLt the Commission enter an order compelling FPL to respond within two 
days to each interrogatory and each subpart with answers that are specifically responsive and that 
are individually and clearly labeled to identify to which interrogatory and specific subpart the 
answer is responsive. 

FPL's Response 

On August 7, :W09 , FPL filed its and its Employee Intervenors ' Response and 
Memorandum in Opposition to StaWs Motion to Compel (Response). The 15 FPL employees 
named in the Response state they are acting in their individual capacities. FPL and its employee 
intervenors (collectively referred to herein as FPL) state that compelled disclosure of employee
identifiable compensation would violate the employee intervenors' fundamental rights of privacy 
as guaranteed by Article I, Section 23 of the Florida Constitution, is unnecessary to the 
performance of any auth xized Commission function and is therefore irrelevant and outside the 
jurisdiction and powers Df the Commission, and would violate FPL' s long-standing policy of 
maintaining confidentiality of such information. FPL argues that disclosure of this information 
would have an adverse impact upon employee morale, drive up compensation costs paid to 
employees, and open the door to competitors in the electric industry to poach FPL's highly 
skilled employees, thereby increasing recruitment, training and compensation costs and resulting 
rates for FPL ' s customer~. 

FPL cites to Von Eiff v. Azicri l and a string of other Florida Supreme Court cases in 
arguing that the Florida constitution is broader in scope than its federal counterpart with respect 
to privacy rights. FPL argues that the burden rests with the government to justify an intrusion on 
privacy by meeting a two -part test. The agency must demonstrate that the challenged regulation 
or requirement serves a compelling governmental interest and that it is seeking to accomplish 
such interest through the use of the least intrusive means. An individual's personal financial 
information is entitled to protection by Article I, Section 23.2 Disclosure of such information 
when not justified can cause irreparable injury.) 

FPL states that it has already provided the Commission with detailed information that 
discloses total compensation paid, and compensation paid to particular employment positions 
without personal identifying information. FPL also has provided access to line item (name and 
title) compensation inforrr.ation for the individual employees subject to staffs Motion to Compel 
on a confidential basis. And FPL publicly discloses compensation paid to named top-level 
corporate officers. The only thing it has not publicly disclosed is information that would enable 
a person to determine the identity of an employee receiving a particular amount of compensation 
or to compare specific compensation against the compensation of others, including other 
employees ' as well as competitors' compensation. FPL argues that in order to meet its heavy 
burden, the Commission Vlould be required to demonstrate that such information is essential to 

I 720 So. 2d 5 J0, 514 (Fla. 1998). 

2 Mogul v. Mogul, 730 So. 2d I :~ 87 (Fla. 5th DCA 1999). 

3 Spry v. Profl Employer Plans, 985 So. 2d 1187 (Fla. I st DCA 2008). 
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meet a compelling intewst of the Commission in the fulfillment of its lawful duties and that such 
interest cannot be servec by a less intrusive means, including the disclosures already made. FPL 
argues that given the limitation of the Commission's interest to its ratemaking power, such a 
demonstration cannot be made. According to FPL, staff and the Commission have made no 
demonstration that comj:1elling FPL to provide employee-specific, identifying information is the 
least intrusive means of fulfilling its ratemaking duties and they cannot do so. FPL states it has 
provided responses to staff's discovery using the least intrusive means by making the employee
specific information available to staff for review at their convenience. 

FPL further argw:s that the amount of compensation received by a particular identifiable 
employee is irrelevant to the Commission's exercise of its ratemaking authority and beyond the 
scope of the Commission's power to compel production of information. FPL refers the 
Commission to the ordels it cited to in its Request for Confidential Classification filed July 27, 
2009, in which the Commission provided confidential treatment for employee-specific 
compensation informaticln. FPL states that it has never before been compelled to produce 
employee-specific information in order to enable the Commission to fulfill its ratemaking 
responsibilities. 

FPL recognizes that it is not bound by the Florida constitutional privacy provision, but 
states that it desires to re~ pect the privacy rights of its employees and to support their assertion of 
their constitutional guaranty.4 FPL argues that the same privacy concerns and concerns about 
driving up compensation costs exist by filing specific employee-identifiable titles or even generic 
titles. Many job titles are held by only one or two people, so it is the equivalent of providing 
specific names from a pri vacy perspective. 

FPL states that it pays its employees competitive market rates, and they, in return, deliver 
industry-leading performance that benefits its customers. According to testimony submitted by 
Concentric Energy Advisors, a consulting firm retained by FPL to conduct research comparing 
the performance of electric utilities, FPL consistently ranks as one of the best utilities in the 
country for providing reliable electric service while keeping costs under control. FPL argues that 
granting the Motion to O)mpel would increase costs and severely compromise FPL's ability to 
achieve efficiencies in the recruitment, training and retention of skilled employees to the 
detriment of FPL, its emp~ oyees whose privacy rights are at stake, and its customers. 

Finally, FPL argw:s that it has agreed to provide information requested by staff in the 
Motion to Compel. FPL has agreed to provide a supplemental response that supplies a more 
detailed explanation of hON its estimate of the aggregated information for Adjusted Jurisdictional 
Other O&M Expenses on MFR Schedule C-I was developed. FPL has also agreed to provide an 
excel spreadsheet applying escalation factors to compensation per employee for 2009, 20 I 0 and 
2011. Finally, with respect to staff's request for gross amounts before allocations on an 
individual employee basi; for each compensation category, FPL has agreed to supply staff 
information that it believe; will meet staff's needs. FPL believes that with the provision of this 

4 FPL attaches as Exhibit I to its Response the Affidavit of Mr. James Poppell, Executive Vice President of Human 
Resources for FPL Group, Inc., lttesting that public disclosure of the compensation information at issue would cause 
harm to FPL's business operations, which would be detrimental to both FPL and to its ratepayers, and that FPL 
safeguards such information from disclosure to protect the individual privacy interests of its employees. 
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information in addition to information previously provided, the Commission will have all the 
information it needs to fulfill its ratemaking responsibilities. 

FPL's Supplemental Response 

In their Supplemental Response, FPL and its employee intervenors provide a letter from 
H. Antonio Cuba, Director of Regulatory Accounting, asserting that from a ratemaking 
perspective, it is abundu1tly clear that the Commission has more than enough information to 
evaluate the appropriatenl~ss of FPL's compensation-related costs. 

Mr. Cuba provid~s examples of compensation-related cost information that FPL has 
provided through the di~covery process, including, among other things, its response to Staff 
Interrogatory No. 97, ir which FPL provides in a publicly available format average total 
compensation by role with average adjusted jurisdictional amounts and also includes job 
descriptions for each rolE. In addition, FPL has made available to staff, on a confidential basis, 
line by line compensation information for each individual. Mr. Cuba asserts that these average 
salary amounts by descl iption can be compared to industry and other market references to 
determine the reasonableness of these amounts. Mr. Cuba states that in the past, the Commission 
has used benchmarks anci comparisons to market information to evaluate the appropriateness of 
FPL's projected salary levels. 

Mr. Cuba further states that in FPL's response to the Office of Public Counsel's (OPC) 
Interrogatory No. 32, FF L provides name, title and job description of each shared executive 
whose costs are directly ;harged to FPL for the years 2006-20 10. FPL also provides aggregate 
total gross shared executi ve costs, aggregate amount allocated to affiliates and aggregate amount 
remaining at the utility. Additionally, FPL's response to OPC's Interrogatory No. 35 provides 
aggregate total gross am )unt of 2006-2009 year to date shared executive pay and number of 
shared executives with hi sh, low and average amounts for each year. Mr. Cuba asserts that from 
these responses, total executive compensation can be evaluated when coupled with all the other 
information that the comrany has provided related to compensation. 

Attached to the Slfpplemental Response, as Attachment I, is a list and brief description of 
discovery requests and FI'L's responses thereto regarding compensation information. This list is 
attached to this recommendation as Attachment A. 

Analysis and Recommenc.ation 

Rule I.280(b)(1 ),:;'lorida Rules of Civil Procedure, states: 

Parties may obtair discovery regarding any matter, not privileged, that is relevant 
to the subject matter of the pending action, whether it relates to a claim or defense 
of the party seekin g discovery or the claim or defense of any other party .... It is 
not ground for objection that the information sought will be admissible at the trial 
if the information ,ought appears reasonably calculated to lead to the discovery of 
admissible evidence. 

- 1 1 



Docket Nos. 080677-EI, U90079-EI 
Date : August 11, 2009 

FPL argues that the Article I, Section 23 of the Florida Constitution prevents the 
Commission from requiring FPL to produce the compensation information at issue, and that the 
information is unnecessary to the performance of any authorized Commission function and is 
therefore irrelevant and 0 Jtside the jurisdiction and powers of the Commission. Staff disagrees. 

With respect to whether Article I, Section 23 of the Florida Constitution prevents the 
Commission from requiring FPL to produce the compensation information at issue, FPL may 
decline to provide the information on that basis with the result being that such compensation 
costs may be excluded from its base rates. If FPL continues to request the inclusion of these 
costs in the rate case, then the Commission should grant Staffs Motion to Compel the responses 
to the discovery request~; pertaining to them so that the Commission may fully evaluate that 
request. 

Article I, Section 23 of the Florida Constitution provides, in pertinent part, that "every 
natural person has the right to be let alone and free from goverrunental intrusion into his private 
life." FPL recognizes that this provision does not apply to FPL. FPL is not a "natural person," 
but a business entity. rPL argues that this constitutional right to privacy does apply to its 
employee-intervenors act ing in their individual capacities. FPL's concern about the disclosure of 
employee-identifiable compensation would likely disappear if the Commission had the ability to 
afford such information confidential treatment, thereby protecting it from public disclosure. 
However, section 366.093(3)(f), F.S., instructs otherwise. Section 366.093(3)(f), F.S., provides 
that "[e ]mployee person:lel information unrelated to compensation, duties, qualifications, or 
responsibilities" falls within the definition of proprietary confidential business information. 
Conversely, pursuant ta that section, employee personnel information that is related to 
compensation, duties, qmlifications, or responsibilities is not proprietary confidential business 
information. 

FPL's argument lhat the compelled disclosure of employee-identifiable compensation 
violates its employee-intervenors' fundamental rights of privacy under Article I, Section 23 
amounts to an argument that section 366.093(3)(f), F.S., is unconstitutional. The Von Eiff v. 
Azicri case, which FPL cites to in its Response, makes this point all the more clear. At issue in 
that case was whether a particular statutory provision was facially unconstitutional because it 
impermissibly infringed en privacy rights protected by Article I, Section 23.5 The Court held that 
when analyzing a statut(! that infringes on the fundamental right of privacy, the applicable 
standard of review requires that the statute survive the highest level of scrutiny; i.e., the 
compelling state interest :;tandard.6 As an administrative agency, however, the Commission has 
only those powers delegated to it by statute. 7 The Commission is not the proper forum in which 
to challenge the facial cOlstitutionality of a statute. 8 Therefore, the Commission should decline 
to address this constitutional question. 

5 Von Eiffv. Azicri, 720 So. 2d at 510. 
6 Id . at 514. 

7 DER v. Falls Chase Special ~'axing Dist., 424 So. 2d 787, 793 (Fla. 1 st DCA), review denied, 436 So. 2d 98 (Fla. 

\983). 

8 Key Haven Associated Enter::., Inc. v. Board of Trs. of the Internal Improvement Trust Fund, 427 So. 2d 153, 157 

(Fla . 1982) (citation omitted) . See also Communications Workers of America, Local 3 170 v. City of Gainesville, 

697 So. 2d 167, 170 (Fla. 151 DCA 1997) (finding that "[t]he Administrative Procedure Act does not purport to 
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FPL's reliance on Mogul v. Mogul for the propositIOn that an individual's personal 
financial information is entitled to protection by Article I, Section 23, is misplaced. In that case, 
the Court quashed the di!;covery order under review because there was no basis to conclude that 
the personal financial information sought was relevant.9 Similarly, in the .s.m:x case, the Court 
found that "the Florida Supreme Court has recognized that 'the disclosure of personal financial 
information [via discovery] may cause irreparable harm to a person forced to disclose it, in a 
case in which the info;'mation is not relevant. '" I 0 With respect to whether the employee 
compensation information at issue is relevant in this case, FPL has requested the inclusion of 
such compensation infor;nation in its base rates, and this is therefore an issue in the rate case. 
Staff disagrees that FPL has provided more than enough compensation information for the 
Commission to evaluate the reasonableness of FPL's request. As stated in staff's Motion, 
compensation is a major component of FPL's operating expenses and is therefore a significant 
component of base rates. In order to determine if the portion of an employee's compensation 
allocated to FPL is reasonable, the Commission needs to know if the total compensation for that 
employee is reasonable. 'W'ith the information provided thus far, staff is unable to determine the 
reasonableness of comp~nsation allocations between FPL and FPL Group. Ultimately, this 
information impacts the revenue requirement, which translates into rates and charges. The 
information is therefore clearly relevant, and would become irrelevant only if FPL were to 
withdraw its request for il1clusion of these costs in rates. 

With respect to w hether the Commission has the jurisdiction and power to require FPL to 
produce the employee compensation information, Section 366.04(1), F.S., confers upon the 
Commission the authorit:' "to regulate and supervise each public utility with respect to its rates 
and service." And section 366.041 (1), F.S., authorizes the Commission, in fixing just, 
reasonable, and compematory rates, to give consideration to, among other things, the cost of 
providing service. Emplc1yee compensation is one such cost of service. 

Furthermore, providing information to the Commission through discovery does not 
automatically open the records to the public. The Commission has statutory" and rule'2 
provisions that maintain the confidentiality of documents upon request until a decision on the 
confidentiality has been determined by the Commission. Section 366.093(2), F.S., provides in 
part: 

Any records provided pursuant to a discovery request for which proprietary 
confidential business information status is requested shall be treated by the 
commission and the office of the Public Counsel and any other party subject to 
the public record!; law as confidential and shall be exempt from s. 119.07(1), 
pending a formal ruling on such request by the commission or the return of the 
records to the person providing the records. Any record which has been 
determined to be proprietary confidential business information and is not entered 

confer authority on administrative law judges or other executive branch officers to invalidate statutes on 
constitutional or any other groL nds.") 
9 730 So. 2d at 1290. 
10 985 So. 2d at 1188 (citation omitted). 
II Section 366.093, F.S. 
12 Rule 25-22.006, F.A.C. 
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into the official record of the proceeding must be returned to the person providing 
the record within ,50 days after the final order, unless the final order is appealed. If 
the final order is appealed, any such record must be returned within 30 days after 
the decision on appeal. 

The privacy concerns ere inapplicable to the production of this information because the 
Commission has proced Jres in place to keep the information confidential until determined 
otherwise. 

Rule 28-106.211 , F.A.C., grants broad authority to "issue any orders necessary to 
effectuate discovery, to prevent delay, and to promote the just, speedy, and inexpensive 
determination of all asp~cts of the case." Based upon this authority, staff recommends that 
Staffs Motion for Ord~:r Compelling Responses to Interrogatories should be granted. The 
Commission has consistently recognized that discovery is proper and may be compelled if it is 
not privileged and is, or likely will lead to, relevant and admissible evidence. FPL should be 
directed to fully and completely respond to the interrogatories as revised by staff in Attachment 
B of its Motion within two days of the issuance date of the order arising from this 
recommendation. 
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Issue 2: Should Staffs Motion for Order Compelling PEF to Respond to Interrogatory Nos. 
123-126 and 197-198 be ,~ranted? 

Recommendation: Yes. PEF should be required to provide its full and complete responses to 
Interrogatory Nos. 123-126 and 197-198 within seven days from the issuance date of the order 
arising from this recommendation, and PEF and its employee intervenors' Motion for Protective 
Order and Conditional MJtion for Stay should be denied. (Gervasi, Salak, Slemkewicz) 

Staff Analysis: 

Motion to Compel 

Staff served its T(~nth Set of Interrogatories (Nos. 123-126) upon PEF on May 28, 2009. 
PEF did not file any objections to those interrogatories and served its responses to them on June 
25, 2009. By Interrogatl)ry Nos. 123 and 124, staff requested that PEF provide the following 
information for each employee of Progress Energy, Inc., (Interrogatory No. 123) and PEF 
(Interrogatory No. 124) whose total compensation during 2008,2009, and 2010, is $200,000 or 
greater: 

a. Name/Title 
b. Base Salary 
c. Overtime 
d. Bonuses 
e. Stock Awards 
f. Option Awards 
g. Non-Equity Inc~ntive Plan Compensation 
h. All Other ComI,ensation 
i. Total Compensation 
j. Amount of Tota Compensation Allocated to Progress Energy Florida, Inc. 
k. Amount of Total Compensation Included in Adjusted Jurisdictional Other O&M 
Expenses on MFR Schedule C-I , Pages I, 2 and 3 

By Interrogatory Nos. 125 and 126, staff requested that PEF provide the following 
information for each director of Progress Energy, Inc., (Interrogatory No. 125) and PEF 
(Interrogatory No. 126) whose total compensation during 2008, 2009, and 20 I 0, is $200,000 or 
greater: 

a. Name/Title 
b. Principal Busim ss Affiliation 
c. Base Compensal ion 
d. Travel 
e. All Other Comp,:nsation 
f. Total Compensal ion 
g. Amount of Total Compensation Allocated to Progress Energy Florida, Inc. 
h. Amount of Total Compensation Included in Adj usted Jurisdictional Other 
O&M Expenses on MFR Schedule C-I, Pages 1, 2 and 3. 
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Staff states that :?EF's responses to Interrogatory Nos. 123 , 124, 125, and 126 were 
evasive or incomplete as follows: 

1. The responses \.0 Interrogatory Nos. 123 a), 124 a), 125 a), and 126 a) (Name/Title for 
each officer and directol') need to be matched by line number with the compensation dollar 
amounts provided in the responses to Interrogatory Nos. 123 a) through k), 124 a) through k), 
125 a) through h), and 1 :~6 a) through h). Although they appear to be matched by line number, 
the Name/Title response~ and the compensation dollar amount responses are on different pages, 
and there is no statement that these Names/Titles and dollar amounts do match. 

2. The responses 10 Interrogatory Nos. 123 k), 124 k), 125 h), and 126 h) do not identify 
the compensation amount included in "Adjusted Jurisdictional Other O&M Expenses" on MFR 
Schedule C-l, Pages 1, 2, and 3. It would be acceptable for PEF to provide all worksheets 
showing how the total included in O&M expense was calculated along with the assumptions 
made and an explanation of how the assumptions were developed. 

Staff served its Eighteenth Set of Interrogatories (Nos. 197-198) upon PEF on June 24, 
2009. PEF did not file any objections to those interrogatories and served its responses to them 
on July 24, 2009. By tnose interrogatories, staff requested that PEF provide the actual or 
projected compensation <'mounts for each employee of Progress Energy, Inc. (Interrogatory No. 
197) and PEF (Interrogatory No. 198) during 2008, 2009, and 2010, whose total annual 
compensation is $165,000 or greater but less than $200,000: 

a. Name/Title 
b. Base Salary 
c. Overtime Pay 
d. Bonuses 
e. Stock Awards 
f. Option Awards 
g. Non-Equity Incentive Plan Compensation 
h. All Other Compensation 
i. Total Compensation 
j. Amount of Total Compensation Allocated to Progress Energy Florida, Inc. 
k. Amount of Total Compensation Included in Adjusted Jurisdictional Other O&M 
Expenses on MFR Schedule C-l, Pages 1, 2 and 3. 

Staff states that I'EF ' s responses to Interrogatory Nos . 197 and 198 were evasIve or 
incomplete as follows: 

1. The responses t) Interrogatory Nos. 197 a) and 198 a) (Name/Title for each employee) 
are not matched with the responses to Interrogatory Nos. 197 b) through k) and 198 b) through k) 
concerning compensation amounts; and 

2. PEF did not re~:pond fully to Interrogatory Nos. 197 k) and 198 k). The responses to 
these interrogatories should identify the compensation amount included in "Adjusted 
Jurisdictional Other 0&\1 Expenses" on MFR Schedule C-l, pages 1 - 3. It would be 
acceptable for PEF to pre vide all worksheets showing how the total included in O&M expense 
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was calculated along wLh the assumptions made and an explanation of how the assumptions 
were developed. 

Staff argues that t requires complete responses to these interrogatories as part of staff's 
analysis in this docket. The Commission reviews all expenses for reasonableness. Compensation 
is a major component of PEF's operating expenses which may be recoverable from ratepayers 
and therefore is a significant component of base rates. In order to determine if the portion of an 
employee ' s compensation allocated to PEF is reasonable, the Commission needs to know if the 
total compensation for th:lt employee is reasonable. Staff states that it is unable to determine the 
reasonableness of comp'~nsation allocations between PEF and its corporate affiliates. The 
purpose of requiring thi5 information is to show the revenue effect on rates. Ultimately, this 
information impacts the r~venue requirement which translates into rates and charges. 

Staff states that counsel for PEF has informed staff that it does not intend to provide the 
information staff requires in order to make its interrogatory responses complete. Counsel for PEF 
has also informed Staff :hat a "key" exists that would allow Staff to "match" the Name/Title 
responses with compensation amounts, but that PEF will not provide this key in response to the 
interrogatory requests. St:iff argues that PEF's position is unsupportable and that PEF is required 
to provide complete responses to the interrogatories at issue pursuant to Rule 1.280, Florida 
Rules of Civil Procedure, and Rule 28-106.206, F.A.C. Staff further states that it has notified 
PEF of its failure to respond and conferred in good faith with PEF in an effort to secure the 
requested discovery without Commission action, but to no avail. 

Staff requests the Commission to enter an order compelling PEF to respond within seven 
days to each interrogatof) and each subpart with answers that are specifically responsive and that 
are individually and clearly labeled to identify to which interrogatory and specific subpart the 
answer is responsive. 

PEF's Response 

On August 10, 20 )9, PEF filed its and its employee intervenors ' (collectively referred to 
herein as "PEF") Respon:;e to Motion to Compel, Motion for Protective Order, and Conditional 
Motion for Stay. PEF states that by way of the Motion to Compel, staff seeks to compel PEF to 
supplement its response to Interrogatory Nos. 123-126 and 197-198 so as to link previously 
provided names and job titles of PEF or affiliate company personnel who earn in excess of 
$165,000 per year to the confidential spreadsheets that provide the details of individual 
compensation. PEF further states that it and its employee intervenors file their Motion for 
Protective Order to protect such supplemental information from discovery. PEF further requests 
that in the event the Commission enters an order denying the Motion for Protective Order or 
granting staff's Motion t) Compel, the Commission stay such order pending judicial review 
provided that PEF and/or ts employee intervenors timely file for such review. 

In its Response to the Motion to Compel, PEF states that it has provided a non
confidential list of name5 and a detailed job title for each individual in the requested classes. 
PEF also provided, subject to a claim of confidentiality, a spreadsheet containing the requested 
compensation details for (:ach of those individuals. PEF states that it did not link the names/job 
titles to specific line items in the compensation spreadsheet in order to preserve the privacy 

- 17 



Docket Nos. 080677-EI, 090079-EI 
Date: August 11, 2009 

interests of its employel:s and the business interests of the company. PEF argues that its 
responses to the interrogatories were complete as filed since they contain every item of 
information requested, and that compelled disclosure of information identifying employee
specific compensation information is not relevant to the Commission performing its ratemaking 
responsibilities and is beyond the Commission's authority and jurisdiction. 

According to PEF, its Motion for Protective Order shows that the level of detail requested 
by staff constitutes a trade secret or other confidential commercial information which should be 
protected from discovery . Further, PEF argues that the information implicates the privacy rights 
of PEF's individual em ployees, including the PEF employee intervenors, under Article 1, 
Section 23 of the Florida Constitution. PEF argues that the Commission must weigh the impact 
on such privacy rights in'esolving the underlying discovery dispute. 

PEF states that in the Motion, staff indicates its willingness to accept certain specified 
worksheets in lieu of the originally requested information concerning employee-by-employee 

' ''Amount of Total Comrensation Included in Adjusted Jurisdictional Other O&M Expenses." 
PEF is working to prepare worksheets that provide the alternative information in a form 
acceptable to staff, and states that this portion of the Motion to Compel is therefore moot. 

Motion for Protedve Order 

In this Motion, PEF argues that in its Motion to Compel, staff fails to demonstrate that 
employee-specific compc nsation information is relevant to the Commission's discharge of its 
responsibility to determir!e and fix fair, just and reasonable rates pursuant to section 366.06(1), 
F.S. PEF agrees that cverall compensation information is relevant to the rate proceeding. 
However, PEF argues that it has already provided the relevant compensation information in its 
existing responses to the interrogatories, in prefiled testimony and exhibits, and in responses to 
discovery by the OPe. The interrogatory responses provide names and job titles of each PEF or 
Progress Energy, Inc. employee earning $165,000 or more and a spreadsheet which discloses, on 
a confidential basis, the detailed make-up of that compensation for individual employees, the 
total compensation paid tl) such employees as a group, and the portion of the total compensation 
allocated to PEF. The prdiled testimony ofPEF witness Masceo S. DesChamps describes PEF's 
compensation philosophy and the reasonableness of its approach to compensation, which targets 
its compensation levels 1.0 be at the 50th percentile of its peer utilities. PEF's responses to 
numerous discovery reqw:sts by OPC include information on payroll by cost center, total payroll 
and fringe benefits, bonw:es and incentive compensation, budgeted salary increases, increases in 
overtime, and other comp;:nsation matters. 

PEF argues that :he reasonableness of compensation paid by PEF is also subject to 
analysis using the Commission's benchmark test, which compares growth in PEF's O&M 
expenses (including comr,ensation) to the compound rate of customer growth and inflation since 
its last rate proceeding. PEF argues that the information already provided is more than sufficient 
to enable the Commission to discharge its regulatory responsibility to set fair, just and reasonable 
rates. 

According to PEr, employee-specific compensation information is not relevant to the 
subject matter of the caSI~, as evidenced by the fact that the Commission has successfully set 
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rates in numerous cases over the past decades without the need for such employee-specific 
information. PEF argue~: that even if the Commission were to determine that the information 
sought by the Motion to Compel were relevant, PEF is entitled to protection for such information 
under Rule 1.2S0( c), F/.)fida Rules of Civil Procedure. The introductory language in Rule 
1.2S0(b) provides that discovery can be limited by order of the court, including a protective order 
under Rule 1.2S0(c)(7), 10 protect a trade secret or other confidential commercial information 
from being disclosed, or to be disclosed only in a designated way. PEF requests that the 
Commission enter a prot(:ctive order that the information not be produced in any way other than 
the current list of naffil!s/job titles and the separate (confidential) spreadsheet of detailed 
compensation information. 

PEF further argles that in accordance with Alterra Healthcare Corp. v. Estate of 
Shelley,13 in considering 'Nhether the level of employee-specific detail sought by staff is relevant, 
the Commission is required to weigh the privacy rights of the individual employees against the 
need for the discovery. Moreover, in Rasmussen v. South Fla. Blood Service, a case involving 
the privacy rights of blood donors, the Florida Supreme Court stated that "there can be no doubt 
that the Florida amendment [Article 1, Section 23] was intended to protect the right to determine 
whether or not sensitive i 1formation about oneself will be disclosed to others.,,14 In that case, the 
Court stated that the disc(lvery rules "confer broad discretion on the trial court to limit or prohibit 
discovery in order to 'protect a party or person from annoyance, embarrassment, oppression, or 
undue burden or expense.,,,IS 

PEF argues that sl nce Rasmussen, courts have held that personal financial information is 
within the scope of the ccnstitutional right of privacy, and that when confronted with a discovery 
dispute concerning disclosure of such information, a court should weigh the privacy rights of the 
affected individuals in ;'uling on the relevancy of the requested materials. PEF cites to 
Woodward v. Berkery,16 in which the court quashed an order compelling discovery of singer 
Tom Jones' detailed personal financial information when relevant higher level information had 
already been provided . In doing so, the court stated that "[a]lthough there is no catalogue in our 
constitutional provision as to those matters encompassed by the term privacy, it seems ap~arent 
to us that personal finances are among those private matters kept secret by most people." PEF 
argues that its employees have a right to expect that their detailed compensation information will 
remain private. 

PEF states that on information and belief, a reporter has already made a public records 
request for compensation information provided by FPL under a request for confidential 
classification. PEF argu ~s that media exposure of this type of private information would not 
only violate the privacy rights of its employees, including its employee intervenors, it would also 
adversely affect its business interests, as described in its Fifth and Sixth Requests for 
Confidential Classificatio n. 

13 827 So. 2d 936 (Fla. 2002). 

14 500 So. 2d 533, 536 (Fla. 19&7). 

15 Id. at 535. 

16 714 So. 2d 1027 (Fla. 4th DCA 1997). 

17!£L At 1035. 
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Finally, PEF argues that the second sentence of Article 1, Section 23 , which states that 
"[t]his section shall not be construed to limit the public' s right of access to public records and 
meetings as provided by law," is not involved in this discovery dispute because the standard to 
prevent or restrict disco\;ery of irrelevant, trade secret or other confidential information under 
Rule 1.280(c), Florida Rlles of Civil Procedure, is separate and distinct from the standard for 
determining whether such information is exempt from public disclosure under section 366.093, 
F.S., once it has become a public record. If PEF justifies the entry of a protective order, then the 
information is never produced, never enters the Commission's possession, and never becomes a 
public record to which th(: public may have a right to access. 

According to PEF, the Commission should exercise its authority under the discovery 
rules to prevent inform3.tion that is not required for the full discharge of its regulatory 
responsibilities from becoming a public record in the first instance. PEF requests that the 
Commission enter an Older protecting it from associating employee names/titles with their 
detailed compensation in formation on the grounds that such information is not relevant, would 
unnecessarily invade the privacy rights of its employees, and constitutes trade secret or other 
confidential commercial information that should be protected from disclosure . 

Conditional Moticln for Stay Pending Judicial Review 

In the event the 20mmission denies its Motion for Protective Order or grants staffs 
Motion to Compel, PEF requests that the Commission stay its order pending judicial review 
pursuant to Rule 25-22.061, F.A.C., provided that PEF and/or its employee intervenors timely 
file for such review. PEF argues that unless a stay is granted, it could be required to produce a 
link between the names/titles of its employees and the detailed compensation information prior 
to obtaining judicial rev ew of the discovery order. According to PEF, this would constitute 
irreparable harm under Rule 25-22.061(2)(b), F.A.C. , because, once produced, the information 
would become a public record, a status that could not be undone even if the appellate court 
ultimately agreed that production should not have been compelled. 

Analysis and Recommendation 

Rule 1.280(b)(1), Florida Rules of Civil Procedure, states: 

Parties may obtain discovery regarding any matter, not privileged, that is relevant 
to the subject mat1 er of the pending action, whether it relates to a claim or defense 
of the party seeking discovery or the claim or defense of any other party . ... It is 
not ground for objection that the information sought will be admissible at the trial 
if the information sought appears reasonably calculated to lead to the discovery of 
admissible eviden';e. 

PEF argues that Article I, Section 23 of the Florida Constitution prevents the Commission 
from requiring it to prodllce the compensation information at issue, and that the information is 
unnecessary to the perbrmance of any authorized Commission function and is therefore 
irrelevant and outside the jurisdiction and powers of the Commission. 
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PEF argues that it has provided more than enough compensation information for the 
Commission to evaluate the reasonableness of its request. Staff disagrees. As stated in staffs 
Motion, compensation i:; a major component of PEF's operating expenses and is therefore a 
significant component cf base rates. In order to determine if the portion of an employee's 
compensation allocated to PEF is reasonable, the Commission needs to know if the total 
compensation for that employee is reasonable. With the information provided thus far, staff is 
unable to determine the ~easonableness of compensation allocations between PEF and Progress 
Energy, Inc. Ultimately, this information impacts the revenue requirement, which translates into 
rates and charges. The i !1formation is therefore clearly relevant, and would become irrelevant 
only if PEF were to withdraw its request for inclusion of these costs in rates. 

PEF argues that the Commission is required to weigh the privacy rights of the individual 
employees against the need for the discovery in determining the relevancy of the requested 
materials. PEF is incorn!ct. At issue in the Alterra opinion cited by PEF on this point was 
whether a private employer had standing to challenge a discovery request based exclusively upon 
the privacy interest of its employees in their personnel files. 18 The Court answered that question 
in the negative, and in :;0 doing, recognized that nonpublic employees may have a privacy 
interest in certain information contained in their personnel files, which they may assert as 
intervenors in the litigation. 19 The Court found that, "in the appropriate case, the trial court 
should fully consider the employees' alleged privacy interest -- in the context of determining the 
relevancy of any discov<:ry request which implicates it -- regardless of whether the subject 
employees have intervene::! or not.,,20 

This is not an appropriate case in which to engage in this type of consideration. First, the 
employee compensation • nformation at issue is clearly relevant here. PEF has requested the 
inclusion of the employee compensation information at issue in its base rates, and this is 
therefore an issue in the rate case. Second, section 366.093, F.S., clearly excludes employee 
compensation information from the definition of proprietary confidential business information. 
Section 366.093(3)(f), F. S., provides that "[e ]mployee personnel information unrelated to 
compensation, duties, qualifications, or responsibilities" falls within the definition of proprietary 
confidential business infc rmation. Conversely, pursuant to that section, employee personnel 
information that is related to compensation, duties, qualifications, or responsibilities is not 
proprietary confidential business information. Therefore, PEF's employees do not have a basis 
upon which to expect th:lt their detailed compensation information will be protected from 
disclosure under a public n:cords request made at the Commission. 

Nor may the Commission ignore section 366.093, F.S., simply because Rule 1.280(c), 
Florida Rules of Civil Pro,~edure, confers broad discretion on the trial court to limit or prohibit 
discovery in order to "protect a party or person from annoyance, embarrassment, oppression, or 
undue burden or expense." Pursuant to Rule 2S-22.006(6)(a), F.A.C., 

In any formal proceeding before the Commission, any utility or other person may 
request a protective order protecting proprietary confidential business information 

18 Alterra HealthCare Corp v. Estate of Shelley, 827 So. 2d 936 at 940,947. 
19 Id. At 947. 
20 Id. 
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from discovery. J pon a showing by a utility or other person and a finding by the 
Commission that the material is entitled to protection, the Commission shall enter 
a protective ordc r limiting discovery in the manner provided for in Rule 1.280, 
Florida Rules of Civil Procedure. The protective order shall specify how the 
confidential infolmation is to be handled during the course of the proceeding and 
prescribe measures for protecting the information from disclosure outside the 
proceeding. 

(Emphasis added). Because the material at issue is not proprietary confidential business 
information, it is not protected under this rule. Nevertheless, providing information to the 
Commission through di:;covery does not automatically open the records to the pUblic. The 
Commission has statutory and rule provisions that maintain the confidentiality of documents 
upon request until a decision on the confidentiality has been determined by the Commission. 
Section 366.093(2), F.S., provides in part: 

Any records pro' t ided pursuant to a discovery request for which proprietary 
confidential business information status is requested shall be treated by the 
commission and the office of the Public Counsel and any other party subject to 
the public record:; law as confidential and shall be exempt from s. 119.07(1), 
pending a formal ruling on such request by the commission or the return of the 
records to the person providing the records. Any record which has been 
determined to be proprietary confidential business information and is not entered 
into the official record of the proceeding must be returned to the person providing 
the record within W days after the final order, unless the final order is appealed. If 
the final order is appealed , any such record must be returned within 30 days after 
the decision on appeal. 

Thus, the privacy concerns are inapplicable to the production of this information because 
the Commission has proc, ~dures in place to keep the information confidential until determined 
otherwise. c 

PEF's argument that the compelled disclosure of employee-identifiable compensation 
violates its employee-inte:venors' right to privacy under Article I, Section 23 amounts to an 
argument that section 36:5.093(3)(f), F.S., is unconstitutional. As an administrative agency, 
however, the Commission has only those powers delegated to it by statute. 21 The Commission is 
not the proper forum in which to challenge the facial constitutionality of a statute. 22 Therefore, 
the Commission should decline to address this constitutional question. 

With respect to PEF's Conditional Motion for Stay Pending Judicial Review, because no 
order yet exists, this Moti on is premature. PEF may request a stay under Rule 25-22.061, 

2 1 DER v. Falls Chase Special T, xing Dist. , 424 So. 2d 787, 793 (Fla . I st DCA), review denied , 436 So. 2d 98 (Fla. 

1983). 


22 Key Haven Associated Enters .. Inc. v. Board ofTrs. of the Internal Improvement Trust Fund, 427 So. 2d 153, 157 

(Fla . 1982) (citation omitted). ~ee also Communications Workers of America, Local 3170 v. City of Gainesville, 

697 So. 2d 167, 170 (Fla. 1

51 
D =:A 1997) (finding that " [t]he Administrative Procedure Act does not purport to 

confer authority on administrative law judges or other executive branch officers to invalidate statutes on 
constitutional or any other grounds." ) 
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F.A.C., as it deems aprropriate, after an order is issued. PEF's argument that unless a stay is 
granted, it could be required to produce the information at issue prior to obtaining judicial review 
is flawed. Pursuant to Rule 25-22.006(10), F.A.C., 

[w]hen the Conmission denies a request for confidential classification, the 
material will be kept confidential until the time for filing an appeal has expired. 
The utility or 01 her person may request continued confidential treatment until 
judicial review i~: complete. . .. The material will thereafter receive confidential 
treatment through completion of judicial review. 

Staff notes that on August 10, 2009, PEF filed supplemental infonnation regarding the 
allocation of employee compensation costs to jurisdictional O&M. Staff has reviewed this 
information and finds it 10 be responsive to Interrogatory Nos. 123 k), 124 k), 125 h), 126 h), 197 
k) and 198 k). Howe'/er, PEF remains deficient with respect to the matching of total 
compensation levels witli position titles. 

Rule 28-106.211, F.A.C., grants broad authority to "issue any orders necessary to 
effectuate discovery, to prevent delay, and to promote the just, speedy, and inexpensive 
determination of all aspects of the case." The Commission has consistently recognized that 
discovery is proper and may be compelled if it is not privileged and is, or likely will lead to, 
relevant and admissible evidence. PEF should be required to provide its full and complete 
responses to Interrogatory Nos. 123-126 and 197-198 within seven days from the issuance date 
of the order arising from this recommendation, and PEF and its employee intervenors' Motion 
for Protective Order and Conditional Motion for Stay should be denied. 
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Issue 3: Should these dClckets be closed? 

Recommendation: No, these dockets should remain open in order to process FPL and PEF's 
pending rate cases. (Gervasi) 

Staff Analysis: These dDckets should remain open in order to process FPL and PEF's pending 
rate cases. 
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Docket No. 080677-EI - Petiti,m for increase in rates by Florida Power & Light Company. 
Docket No. 090079-EI - Petititm for increase in rates by Progress Energy Florida, Inc. 

Issue 1: Should PEF and fPL'~ Requests for Determination by Full Commission be granted? 
Recommendation: Yes, PEF and FPL's Requests for Determination by Full Commission should be granted. 
PEF did not request a full Corrmission ruling on its Second Request for Confidential Classification pertaining 
to certain salary information provided in response to Interrogatory No. I from Staff's First Set of Interrogatories 
(Nos. 1-2). The full Commissi on should also consider that request, which is addressed within Issue 2 of this 
recommendation. 
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... 	Vote Sheet 
August 18, 2009 
Docket No. 080677-EI - Petition for increase in rates by Florida Power & Light Company. 
Docket No. 090079-EI - Petiti('n for increase in rates by Progress Energy Florida, Inc. 

(Continued from previous page I 

Issue 2: Should the portion of PEF's Second Request for Confidential Classification pertaining to the 
information provided in response to Interrogatory No. I from Staff's First Set of Interrogatories (Nos. 1-2) 
(contained within, but not comprising all of DN 04092-09), PEF's Fifth Request for Confidential Classification 
for Portions of its Response to Interrogatory Nos. 123-124 from Staffs Tenth Set ofInterrogatories (Nos. 123
126) (DN 07388-09), and PEFs Sixth Request for Confidential Classification for Portions of its Response to 
Staff's Eighteenth Set ofInterrogatories (Nos. 197-198) (DN 07595-09) be granted? 
Recommendation: No, the po1:ion of PEF's Second Request for Confidential Classification pertaining to the 
information provided in resporse to Interrogatory No. 1 from Staff's First Set of Interrogatories (Nos. 1-2) 
(contained within, but not comI=rising all of DN 04092-09), PEF's Fifth Request for Confidential Classification 
for Portions of its Response to Interrogatory Nos. 123-124 from Staffs Tenth Set ofInterrogatories (Nos. 123
126) (DN 07388-09), and PEF's Sixth Request for Confidential Classification for Portions of its Response to 
Staff's Eighteenth Set of Intenogatories (Nos. 197-198) (DN 07595-09) should be denied. PEF should be 
required to provide in a publicly available manner, spreadsheets which, at a minimum, match the compensation 
information at issue to the speciJic job titles previously provided. 

APPROVE][) 

Issue 3: Should FPL's Revised Request for Confidential Classification of Staffs Third Set of Interrogatories 
No. 16, Staff's Fourth Set of Interrogatories No. 32, and Staff's Eighth Set of Interrogatories No. 97 (DN 
07400-09 and DN 07694-09) be , ~anted? 

Recommendation: No, FPL'~: Revised Request for Confidential Classification of Staff's Third Set of 
Interrogatories No. 16, Staff's Fcurth Set of Interrogatories No. 32, and Staff's Eighth Set ofInterrogatories No. 
97 (DN 07400-09 and DN 076' ~4-09) should be denied. FPL should be required to provide in a publicly 
available manner, spreadsheets which, at a minimum, match the compensation information at issue to the 
specific job titles previously provided. 

APPROVEI) 

Issue 4: Should these dockets be closed? 

Recommendation: No, these doc:kets should remain open to process PEF and FPL's pending rate cases. 
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Ann Cole 

From: 	 Mary Bane 

Sent: 	 Monday, August 17, 2009 3:23 PM 

To: 	 Rosanne Gervasi 

Cc: 	 Betty Ashby; Bootl~r Imhof; Mary Anne Helton; Samantha Cibula; Jennifer Brubaker; Tim Devlin; 
Beth Salak; Marshall Willis; Betty Ashby; Chuck Hill; William C. Garner; Roberta Bass; Kay Posey; 
Larry Harris; Bill McNulty; Ann Cole 

Subject: Re: request to mal:e oral modification to Item 4 on tomorrow's agenda 

Approved. 

Sent from my BlackBerry Wire ess Handheld 

From: Rosanne Gervasi 
To: Mary Bane 
Cc: Betty Ashby; Booter Imhof; fVlary Anne Helton; Samantha Cibula; Jennifer Brubaker; Tim Devlin; Beth Salak; 
Marshall Willis 
Sent: Mon Aug 1715:20:132009 
Subject: request to make oral modification to Item 4 on tomorrow's agenda 

On August 13, 2009, FPL filed a revised request for confidentiality of its employee 
compensation information. Therefore, this is to request to make the following oral 
modification at agenda tomorrow with respect to Item 4: 

We have an oral modificatiofl to the recommendation, with respect to Issue 3, for FPL. On August 13, 
2009, FPL filed its Second Revised Request for Confidential Classification, which FPL indicates is 
intended to replace and supei'sede its previously filed requests for confidentiality that are the subject of 
this recommendation. By this new filing, FPL seeks to protect employee compensation information that 
the company included in supplemental responses to staff interrogatory nos. 16, 17,32, and 97. FPL's 
arguments for maintaining the confidentiality of this employee compensation information are the same 
arguments that it made in its previous requests for confidentiality, and are laid out in issue 3. Staff 
recommends that FPL's 2nd revised request for confidential classification be denied for the reasons set 
forth in the recommendation. 
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VOTE SHEET 

August 18, 2009 

Docket No. 080677-EI - Petitil)O for increase in rates by Florida Power & Light Company. 
Docket No. 090079-EI - Petitil)O for increase in rates by Progress Energy Florida, Inc. 

Issue 1: Should Staff's Motion for Order Compelling FPL to Respond to Interrogatory Nos. 16-17, 32 and 97 
be granted? 
Recommendation: Yes, Staff's Motion for Order Compelling Responses to Interrogatories should be granted. 
FPL should be directed to fully and completely respond to the interrogatories as revised by staff in Attachment 
B of its Motion within two days of the issuance date of the order arising from this recommendation. 

APPROVE:D 


Issue 2: Should Staff's Motion for Order Compelling PEF to Respond to Interrogatory Nos. 123-126 and 197
198 be granted? 
Recommendation: Yes. PEF should be required to provide its full and complete responses to Interrogatory 
Nos. 123-126 and 197-198 within seven days from the issuance date of the order arising from this 
recommendation, and PEF and its employee intervenors' Motion for Protective Order and Conditional Motion 
for Stay should be denied. 

APPROVE1() 

COMMISSIONERS ASSIGNl~D: All Commissioners 

COMMISSIONERS'SIGNATURES 

MAJORITY DISSENTING 

.C '~ 
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RE I NTING COMMENTS: Commissioner Argenziano participated in the conference 
by telephone. She will sign the 'vote sheet upon her return to the office. 
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Issue 3: Should these dockets he closed? 

Recommendation: No, these dockets should remain open in order to process FPL and PEF's pending rate 

cases. 
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FROM: Marguerite Lockar:J, Office of Commission Clerk 

RE: Acknowledgemenl of Receipt of Confidential Filing 

This will acknowledge receipt of a CONFIDENTIAL DOCUMENT filed in Docket Number 

080677-EII090130-EI or, if filed in an undocketed matter, concerning material provided to staff to 

supplement earlier responses to staff's 3rd set of interrogatories (Nos. 16 and 17), staff's 4th set of 

interrogatories (No. 32), and :>taff's 8th set of interrogatories (No. 97), in 080677 -EI [ON 08656-091. 

and filed on behalf of Floric a Power & Light Company. The document will be maintained in 

locked storage. 
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