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ic i M E S S E R  C A P A R E L L O  & S E L F ,  P . A .  

A t t o r n e y s  A t  Law 

wwr~.lawjla.corn 

September 18,2009 

VIA ELECTRONIC FLING 
Ms. Ann Cole, Director 
Commission Clerk and Administrative Services 
Room 110, Easley Building 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0850 

Re: Docket No. OB073 I-TP 

Dear Ms. Cole: 

Enclosed for filing on behalf of Comcast Phone of Florida, L.L.C. d/b/a Comcast Digital 
Phone (“Corncast”) is Comcast Phone’s Request for OMicial Recognition in the above referenced 
docket. 

Thank you for your assistance with this filing. 

FRS/amb 
Enclosures 
cc: Sam Cullari, Esq. 

Parties of Record 



BEFORE THE PUBLIC SERVICE COMMISSION 
STATE OF FLORIDA 

Petition of Comcast Phone of Florida, LLC For 1 

) 
) 

Arbitration of Rates, Terms and Conditions of 
Interconnection with Quincy Telephone Company, 
Inc. dibia TDS Telecom Pursuant to 
Communications Act of 1934, as Amended. 

) DOCKET NO. 080731 
) Filed: September 18,2009 

COMCAST PHONE’S NOTICE OF SUPPLEMENTAL AUTHORITY & 
REQUEST FOR OFFICIAL RECOGNITION 

Comcast Phone ofFlorida, LLC (“Comcast”) hereby submits this notice of 

supplemental authority and request official recognition of recent decisions &om the 

Washington Utilities and Transportation Commission (“WUTC”),’ the New Hampshire 

Public Utilities Commission (“NH PUC”): and the Indiana Utility Regulation 

Commission (‘‘NRC‘‘)? each of which were issued after Comcast’s Request for Official 

Recognition was filed with the Commission on July 7,2009. All three decisions involved 

arbibrations between affiliates of Comcast and TDS that arose from the same 

interconnection negotiations and involve substantially the same facts and legal issues as 

before the Commission in this proceeding. Each case was decided in Comcast’s favor. 

Copies of each are attached. 

Comcast submitted its Request for Official Recognition in this proceeding on July 

7,2009 (“Request”). Soon after, on July 20,2009, the Washington arbitrator issued a 

’ Comcast Phone of Washington, LLC, Arbitrator’s Report and Decision, Order No. 
05, Docket UT-083055, slip op. at 36 (Wash. UTC, July 20,2009). 

’ Comcast Phone of New Hampshire, Petition for Arbitration of Rates, Terms and 
Conditions of Interconnection with TDS, Final Order, Docket No. 08-162, slip op. at 21 
(NH PUC, Aug. 13,2009). 

MT-01, slip op. at 16 (IURC, Sept. 3,2009). 
’ Petition of Comcast Phone of Central Indiana, LLC, Final Order, Cause No. 43621- 



favorable decision, which has since been affirmed by the WUTC.4 Less than a month 

later, on August 13,2009, the NH PUC issued a Final Order ftnding that “Comcast 

Digital Phone is a telecommunications carrier in the state of New Hampshire entitled to 

interconnection with TDS Telecom pursuant to Section 25 1 of the Telecommunications 

Act.” These decisions were cited in Comcast Phone’s Post-Hearing Brief (at 3). On 

September 3,2009, the IURC issued its favorable decision. Citing to the New Hampshire 

Order, the IURC concluded that “Comcast Phone is a telecommunication camer entitled 

to interconnection under the Act.” 

Messer C w  Self, PA \ 
2618 Ccntcnnial km- 
Tallahassee, FL 32308 
Tel: (850) 222-0720 

Email: fself@lawfla.com 

Michael C. Sloan, Esq. 
Davis Wright Tremaine, LLP 
1919 Pennsylvania AveNW Suite 200 
Washington, DC 20008 
Tel: (202) 973-4227 

Email: michaelsloan@dwt.com 

Attorneys for Comcast Phone of Florida, LLC 

Fax: (850) 558-0656 

Fax: (202) 973-4499 

Comcast Phone of Washington, LLC, Order Approving Interconnection Agreement, 
Order No. 06, Docket UT-083055 (Wash. UTC Sep. 8,2009). 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

COMCAST PHONE OF NEW HAMPSHIRE D/B/A COMCAST DIGITAL PHONE 

Petition for Arbitration of Rates, Terms and Conditions of Interconnection witb TDS 

Final Order 

- O R D E R  - - - - - NO. - 25,005 

August 13,2009 

APPEARANCES: Mintz Levin Cohn Fenis Glovsky & Pope0 by Paul D. Abbott, Esq. 
and Davis, Wright, & Tremaine by Mchael C. Sloan, Esq. on behalf of Corncast Phone of New 
Hampshire; Devine, Millimet &Branch by Frederick 1. Coolbroth, Esq. on behalf of Kearsarge 
Telephone Co., Wilton Telephone Co., andMerrimack County Telephone Co. dm/a TDS 
Telecom; Stephen Eckberg ofthe New Hampshire Ofice of Consumer Advocate on behalf of 
residential ratepayers; and Robert Hunt, Esq. of the Public Utilities Cmmissiop on behalf of 
Staff 

I. PROCEDURAL HISTORY 

On December 15,2006, Corncast Phone ofNew Hampshire, LLC, dibla Corncast Digital 

Phone (Comcast Phone) filed with the New Hampshire Public Utilities Commission 

(Commission) a petition for arbitration ofrates, terms and conditions of interconnection with 

Kearsarge Telephone Company (KTC), Memrnack County Telephone Company (MCT), and 

Wilton Telephone Company (WTC), each doing business as TDS Telecom (collectively, TDS). 

Comcast Phone’s petition was filed pursuant to section 252(b) of the Communications Act of 

1934, as amended in 1996 (Telecom Act) ,47  U.S.C. C, 252(b), and N.H. Code of Admin. R. Puc 

rules 101, 103, and 203, and was supported by concurrently-filed testimony of Beth Choroser, 

the Senior Director of Regulatory Compliance for Comcast Cable Communications, LLC. 
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On January 9,2009, TDS filed an answer to Comcast Phone’s petition (TDS Response) 

together with prefiled testimony of Douglas Duncan Meredith, Director - Economics and Policy, 

of John Staurulakis, Inc. (JSI), a telecommunications consulting firm headquanered in Greenbelt, 

Maryland. 

The single issue presented for arbitratiou before the Commission was TDS’s proposed 

inclusion of a provision in the interconnection agreement that the agreement become effective 

”only iE (1) the Commission has determined in an arbitration or other appropriate proceeding 

that COMCAST is a telecommunications carrier in the state of Mew Hampshire] entitled to 

interconnection with TDS TELECOM pursuant to Section 25 1 of the Act and that the services 

COMCAST will be providing by way of the interconnection are telecommunications services.” 

Comcast Phone Petition, Exh. C at 14. The disputed clause, upon which the agement  as a 

whole is contingent, sought a Commission determination regarding Corncast Phone’s 

qualification as a telecommunications camer to interconnect with an incumbent local exchange 

carrier (ILEC) under section 251 of the Telecom Act. 

On January 28,2009, the Commission issued an Order ofNotice scheduling a prehearing 

confercnce for February 6,2009. On February 5,2009, the Office of Consumer Advocate 

(OCA) filed a letter expressing its intent to participate in this docket on behalf of residential 

utility consumers pursuant to RSA 363:28,II. There were no motions to intervene. 

During the prehearing conference, the Commission appointed F. Anne Ross, General 

Counsel, to act as the hearing examiner for purposes of resolving any discovery disputes. Also 

discussed at the prehearing conference was the possibility of the Commission deciding this 

docket based on briefs filed by the parties, without a hearing. Staff filed a report of the technical 

session on February 18,2009, and proposed a procedural schedule agreed upon by the parties 
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and Staff. The Commission approved the procedural schedule on March 11,2009. On March 

26.2009, Coincast Phone and TDS filed ajoint notice of agreement on a proposed briefing 

schedule and, on April I, 2009, the Commission approved the briefing schedule to govern the 

remainder of the proceeding 

In order to streamline the proceeding, Conicast Phone and TDS developed agreed-upon 

facts, and filed their stipulated facts on April 6,2009. Initial briefs were filed by TDS and 

Comcast Phone on April 20 and 21,2009; reply briefs were filed by TDS and Corncast Phone on 

May 15 and 18; and sur-reply briefs were filed by TDS and Comcast Phone on May 22 and 26. 

11. STIPULATED FACTS 

1. Comcast Phone was certified by the Commission in Order No. 23,088, DE 98-208 
(NH PUC Dec. lS, 1998) with authority to provide telecommunications services in the service 
territory of Northern New England Telephone Operations LLC, d/b/a Fairpoint Communications 
- NNE ("FairPoint").' That authority was extended to cover the service territories of the TDS 
Companies in Order No. 24,938 issued by the Commission on February 6,2009.  KTC and MCT 
have filed a motion for rehearing witb respect to that Order. 

2 .  Comcast Phone is a 100% indirectly owned subsidiary of Comcast Corporation. 

3. In April of2008. CorncastPhone requested interconnection with the TDS Companies. 
In the period between April and July2008, Comcast Phone's affiliates in five other states 
requested interconnection with TDS affiliates in those five slates. 

4. Comcast Phone affiliates currently have interconnection agreements with the TDS 
Companies' affiliates in Vermont (effective May 1, ZOOS), Tennessee (effective May 1,2006), 
Indiana (effective October 1,2006) and the Parties executed an agreement for Michigan on April 
2,2009.  

5 .  Corncast Phone files with the Commission and posts on its web site (Corncast.com) an 
Exchange Rate Schedule that includes the following service offerings: Single Line Business 
Service, Schools and Libraries Network Service, and an Access Service Guide for interexchange 
carriers. (Currently effective copies of both schedules are attached to the Stipulated Facts as 
Exhibits 1 and 2 respectively.) 

' Order No. 23,088 autlionzcd MediaOne Telecommunications ofNew Hampshire. Inc. to provide service in the 
Bell Atlanlic service territory. By letter dated April 17, 2001, MediaOne Telccom~nunications ofNew Hampshire. 
Inc. notified the Commisuon of a name change to AT&T Broadband Phone ofNew Hampshire, LLC. which in 
February 2003 changed its name to Comcast Phone of New Hampshire, LLC dm/a Corncast Digiwl Phone. 
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6.  Comcasr Phone offers Local Interconnection Service ("US") in New Hampshire to 
interconnected Voice over Internet Protocol ("VolP") providers. The terms and conditions of che 
LIS offering are available for public inspection on the Comcast Phone web site (Comcast.com). 
(A copy of the current LIS service guide is attached to the Stipulated Facts as Exhibit 3.) 

7. Comcast Phone averages approximately 25 intrastate and interstate interexchange 
access customers in New Hampshire that are sent carrier access bills ("CABS bills") each month 
for terminating traffic. 

8. Comcast Phone's affiiiate, Comcast P Phone 11, LLC ("Comcast P"), provides retail, 
interconnecled VoIP service as that term is defined by the Federal Communications Commission 
(see 47 C.F.R. 5 9.3) to residential and business end user customers in New Hampshire. The 
service is marketed Lo the public under the brand names "Corncast Digital Voice" ("CDV") and 
Comcast Business Class Digital Voice ("BCDV"). Comcast P is not registered as a 
telecommunications company with the Commission. Comcast P is a 100% indirectly-owned 
subsidiary of Comcast Corporation. 

9. Comcast Phone provides LIS service to Comcast IP pursuant to an agreement, which 
includes an amendment. A copy of that agreement, including the amendment, is attached to the 
Stipulated Facts as Exhibit C-4 (the "C" designation is to denote the document is to be treated as 
confidential pursuant to the protective order issued in this Docket). 

10. Comcast Lp is currently the only customerreceiving LIS service from Comcast 
Phone in the state of New Hampshire. 

I I .  Comcast Phone does not currently provide Schools and Libraries service to any 
customers in New Nampsbire. 

12. Comcast Phone is not currentlyproviding Single Line Business Service to any 
customers in New Hampshire. 

13. Comcast Phone previously offered a retail, circuit switched telephone service 
offering in the Fairpoint service temtoryin New Hampshire, which was marketed to the public 
under the brand-name Comcast Digital Phone ('CDP). Comcast Phone discontinued CDP on or 
about May 15,2008. but retained its authority to provide other telecommunications services in 
the state. 

14. CDV customers access the service using the "last mile" broadband facilities provided 
by Corncast Phone's local franchise cable television operating affiliate, 

15. In New Hampshire, Comcast Phone currently has a Commission-approved 
intercomection agreement with Fairpoint as Verizon New England Inc.'s successor in interest. 
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16. Pursuant to this interconnection arrangement, Comcast Phone exchanges locally- 
rated traffic with Fairpoint, and this agreement requires the payment of reciprocal compensation 
for the transport and termination of locally rated traffic. 

17. Comcast Phone seeks an interconnection agreement with the TDS Companies 
pursuant to Section 251 of the Communications Act of 1934, as amended. With this 
interconnection agreement in place. Comcast Phone would offer its LIS service to Comcast IP so 
that Comcast IP may offer CDV to end user customers in the TDS Companies' service territories. 
Specifically, the interconnection agreement would make i t  possible for CDV end-users to place 
calls to the TDS Companies' end-users within the TDS Companies' local calling areas, and vice 
versa. 

18. An affiliate of Comcast Phone offers cable television service in the TDS Companies' 
service territory. 

111. POSITIONS OF THE PARTIES 

A. Comcast Phone 

Comcast Phone stated that it seeks an interconnection agreement with the TDS entities 

pursuant to Section 251 of the Federal Communications Act and the Commission's practices and 

procedures. Comcast Phone stated that it has been authorized by the Commission to, and does 

offer and provide, telecommunications services in New Hampshire. Comcast Phone asserted that 

it  has substantially similar agreements with Fairpoint-NH and with TDS affiliates in Vermont, 

Tennessee, and Indiana; agreements that ate, in tum, substantially similar to agreements that its 

affiliates have in 38 other states around the country with more than 150 other incumbent carriers 

for the purposes of exchanging trafic. According to Comcast Phone, i t  exchanges millions of 

minutes of telecommunications services traffic with these carriers, pays and receives access 

charges for the termination of toll traffic and pays and receives reciprocal compensation for local 

traffic where appropriate. Comcast Phone stated that i t  pays into universal service and 91 1 

funds, pays regulatory surcharges, and complies with all other obligations of telecommunications 

carriers where applicable. 

Comcast Phone asserts that TDS's suggestion that it is no! a telecommunications carrier 
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entitled to interconnection is unsupported Comcast Phone maintained that every day that it is 

denied an interconnection agreement and the opportunity to serve customers is another day that 

an incumbent carrier maintains its monopoly status and extracts monopoly rents from captive 

customers. Comcast Phone claimed it is entitled to interconnection because i t  is a 

telecommunications carrier under $251(a) of the Telecom Act, and is entitled to certain rights 

under $25 1 (b). It pointed out that 5 153 (44) of the Telecom Act defines a “telecommunications 

carrier” broadly to include “any” provider that furnishes “telecommunications.” It alleged that 

tefecommunications is the transport of information as directed by the customer for a fee directly 

to the public, or to such classes of users as to be effectively available directly to the public, 

regardless of the facilities used, pursuant to 47 U.S.C. 5 153(43). 

Comcast Phone asserted that it has four separate telecommunications sentice offerings, 

which it makes available to the public pursuant to service schedules filed with the Commission 

or posted on its website. While not all members of the public are eligible to purchase its 

offerings, Comcast Phone observed that is not the legal standard, Comcast Phone contended 

that, in order to be a common carrier, a carrier need only serve indiscriminately the clientele that 

it is suited to serve and to whom i t  offers services, citing Consolidated Comm ofForl Bend Co. 

v. UfiIily Commission ofTexas, Memorandum Opinion and Order, 497 F Supp Zd 836 at 843 

(W.D. Tex 2007). Although a carrier may not make individualized decisions in particular case  

about whom and whom not to serve, according to Comcast Phone, that does not mean that the 

paiticular services offered must actually be available to the entire public. Relying on Nut7 Ass’n 

of Regulatory Urility Comm’rs. v. FCC, 525 F.2d 630, 640-42 (D.C.Cir.1976) (“NARUCr‘) 

Corncast Phone cited Nul? Ass’n ofRegcrlnioty Utiliry Comm’rs. v. FCC, 533 F.2d 601, 608-10 

(D.C.Cir.1976) ( “ N A R K  If”) Comcast averred that a specialized camer whose service is of 



DT DE-162 - 7 -  

possible use to only a fraction of the population may nonetheless be a common carrier if it holds 

itself out to serve indifferently all potential users. Comcast Phone stated that, based on an FCC 

order iii Fiber Technologies Nelworks, LL. C. v. Norlh Pillsburgh Tel. Co., Memorandum 

Opinion and Order, 22 FCC Rcd 3392 para. 20 (2007), a service provider may be deemed a 

common carrier even where it is not yet actually supplying service to any customers in a 

particular area, and can be a common canier even if it intends to serve only a single customer. It 

also claimed i t  is a common carrier because it has  chosen to be one. (Comcast Phone Brief, p.7.) 

Comcast Phone maintained that it also qualifies as a LEC by virtue of i ts exchange access 

service offerings to interexchange carriers (IXCs). Stip. at 5&7? According to Comcast Phone, 

i t  currently provides exchange access service when it receives an incoming toll call and then 

switches it to its LIS customers -for example, Comcast IP - for delivery to the end user. 

Comcast Phone purported Lo offer the same service to interexchange cm'ers seeking to route 

calls to its retail Schools and Libraries customers and reported it has approximately 25 exchange 

access cuslomers in New Hampshire in a typical month. It cited Order No. 24,938 (Feb. 6, 

2 0 0 9 ,  Docket Ro. DT 08-013, indicating that the Commission determined that Comcast offers 

exchange access or telephone exchange services and thus qualifies as a local exchange 

telecommunications carrier. 

Comcast Phone stated that at least a dozen different authorities have found that its 

offerings satisfy the common carrier test and entitle i t  to Section 251 (a)-(b) interconnection and 

related rights, including the public utilityboards of Michigan, Vwnont, Ohio, New York, and 

six other states, as well as the FCC in Brighl House Nehvorks, LLC Y Yerizon Cali/ornia. Inc., 

Memorandum Opinion and Order, 23 FCC Rcd 10704 (2008). 

' lXCr provide long distance service within or bclwccn states. To complete long distance calk. the IXC must rely 
an - nnd pay - the local exchange carrier that provides the end user with access to the public switched telephone 
network. 
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Corncast Phone alleged that TDS’s real complaint is  that Comcast Phone serves 

interconnected Voice over Internet Protocol (VoIP) service providers through its local 

interconnection service. To rebut TDS, Comcast Phone cited eight state decisions affirming 

CLEC interconnection rights for CLEO providing wholesale service to interconnected VoP  

providers. Comcast Phone claimed that such rulings are in keeping with the FCC’s 

determination that CLECs like Comcast Phone that provide wholesale telecommunications 

services to intercon~iecred VolP service providers are entitled to interconnect and exchange 

traffic with ILECs when providing services, pursuant to sections 251(a) and (b) of the Telecorn 

Act. it argued that such CLECs have these rights regardless of the classification of 

interconnected VoIP as either an information service or a telecommunications service.’ Comcast 

Phone stated that the FCC expressly ruled in Time Warner Cable Requesr for Declururory 

Ruling, Memorandum Opinion and Order, 22 FCC Red 3513 (2007) !hat it is critical to treat 

those who provide wholesale services to VolP provides as telecommunications carriers, in part, 

because that treatment is necessary to advance the Commission’s goals in promoting facilitics- 

based competition as well as broadband deployment. 

Comcast Phone urged hat  this Commission determine that it is a telecommunications 

carrier in the slate ofNew Hampshire entitled to interconnection with TDS pursuant to Section 

251 of the Telecom Act, determine that the services Comcast Phone will be providing by way of 

the interconnection are teleconrmunications services, and order that TDS enter into an 

interconnection agreement with Comcast Phone. 

__ - 
The quesrion of whcthcr fixed inrerconnecred Voice over fnrerne! Protocal is a telecommunicarionr service or 

information service IS not at issue and will not bc decided in this docket. 
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B. TDS Companies 

TDS stated that, pursuant to 47 U.S.C. 5 251(a), its duty to execute an interconnection 

agreement with Comcast Phone is conditioned on Comcast Phone’s status as a 

telecommi~nications carrier as defined by the Telecom Act. TDS argued that a review of 

Comcast Phone’s services and an analysis of legal precedent on this subject (including cas= that 

Comcast Phone relied on in its Petition) clearly establish that Comcast Phone is not a 

telecommunications carrier. TDS stated that Comcast Phone has not demonstrated that it 

qualifies as a telecommunications carrier under the Telecom Act. It proffered that the terms 

“telecommunications carrier” and “common carrier” are interchangeable; and asserted that the 

FCC held that in passing the Telecommunications Act of 1996 Congress intended to clarify that 

“telecommunications services” are ‘(common carrier services.” Furthermore, according to TDS, 

an appeals court upheld a statement by the FCC chat the term “telecommunications carrier” 

means essentially the same as common carrier citing VJ?&I Islands Tel. Corp. v. FCC, 198 F.3d 

921, 326 (D.C.Cir. 1999)). TDS asserted that there is a considerable amount of authority on the 

subject of “common camers” that can be referenced to support the conclusion that Comcast 

Phone is not a telecommunications carrier. TDS claimed that a number of decisions have held 

that a key feature of common carriage is that the service provider undertakes to provide service 

indifferently IO all potential customers, whereas a non-common carrier make[s] individualized 

decisions, in particular cases, whether and on what terms to deal with customers. In short, 

according to TDS, the widespread, general solicitation of customers from the general population, 

i.e., the indiscriminate offering of service on generally applicable terms, constitutes common 

carriage. Additionally, TDS contended, citing MARUCII and subsequent FCC orders, that courts 
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have described, and the FCC has accepted, several factors that would preclude status as a 

common carrier, including: I )  establishment of medium-to long-term contractual relations; 2) a 

relatively stable clientele. with terminations and new clients the exception rather than the rule; 3) 

methods of operation that may be highly individualized and comprise grounds for accepting or 

rejecting an applicant; and 4) an operator that would desire and expect to negotiate with and 

select future clients on a highly individualized basis. 

TDS alleged that Corncast Phone does not have the characteristics of a 

telecommunications carrier based on the services it will offer: Single Line Business Sersice, 

Schools and Libraries Network Service, LIS and exchange access service. TDS claimed that 

since Comcast did not request language in the interconnection agreement regarding resale or 

switched access, that Single Line Business Service and exchange access should not be 

considered service offerings. TDS argued that Comcast Phone has had the authority and the 

means to offer Single Line Business Swvice and Schools and Libraries Network Service for 

some time in  the Fairpoint fmtprint, a much richer potential market, but the fact that it had not 

obtained any customern is a clear indication that these services are not true offerings, but merely 

ink on paper; a sham to establish Comcast Phone’s bona fides as a telecommunications camer. 

TDS maintained that this leaves only Iocal interconnection service to consider, and that 

Comcast Phone is not a telecommunications camer for LIS. According 10 TDS, this service 

offering is not widely and indiscriminately marketed and Comcast Phone has one customer in 

New Hampshire for its LIS service. TDS also contended the potential market for LIS is one 

customer - Corncast P. Thus, TDS argued that it can hardly be said that Comcast Phone 

actively solicits customers on a widespread, general and indiscriminate basis. Furthermore, TDS 

asserts, the Comcast Phone LIS offering adheres closely to the other common law factors that are 
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indicative of a non-common carrier. First, TDS claimed that LIS is only offered on a long term 

basis; purchasers of LIS must commit to an initial temi of three years, with harsh penalties for 

breaching that term Length. In addition to enforcing a lengthy tenn, TDS asserted that the 

provisions also ensure a relatively stable clientele, with terminations the exception rather than the 

rule. TDS staled that another aspect of this stability is that new clients are also the exception 

rather than the d e .  It asserted that Comcast Phone has not identified any entities which made 

bona fide inquiries to purchase the service, nor the substance of any discussions regarding the 

sewice. 

TDS argued that, as a practical matter, LIS is only available to Corncast Phone affiliates 

who provide unregulated voice service to customers in the State ofNew Hampshire. TDS 

pointed out that providers of traditional landline service and providers of nomadic VolP service 

cannot purchase services under the LIS Guide. The only providers who can purchase services 

under the LIS Guide, as TDS puts it, are those whose facilities consist of an IP-based broadband 

network. TDS indicated that the network must employ a Cable Modem Termination System, 

that i t  must use network-based call signaling devices specified by Cable Television Laboratories, 

Inc., and that only traffic in time division multiplex protocol will be accepted and delivered. 

Consequently, TDS claimed, Comcast Phone has created a situation in which i t  negotiates with 

and selects future clients on a highly individualized basis, i.e., that the only customer who can 

use LIS to reach an end user’s premise, other than Comcast Phone’s affiliate, is a cable television 

provider who overbuilds the facilities of Comcast Phone’s affiliated provider of IP-based voice 

service. TDS hypothesized that the situation would rarely, if ever, exist since the recurring and 

iion-recumng charges for LIS are determined by Comcast Phone on an individual case basis in 
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response to a bona fide request. In addition, TDS theorized that an unaffiliated customer would 

most likely not agree to conditions that significantly favored Comcast Phone. 

TDS asserted that Comcast Phone has not established that i t  is offering a 

telecommunications service. Even assuming for the sake of argument that LIS is a 

telecommunications service, according to TDS, Comcast Phone is providing no other 

telecommunications service in its own righl, separate and distinct from LIS provided to ils 

affiliates. TDS maintained that i t  has never disputed that Comcast Phone is offering a wholesale 

service. The issue. stated TDS, is whether Comcast Phone is a telecommunications carrier. 

TDS maintained that there is no doctrine of self-certification for common carriers and 

that an operator is a common camer instead on the basis of what it does, not what it says. TDS 

argued that Conicasl Phone has not, therefore, met the burden of proof that it qualifies as a 

telecommunications carrier under the Teltcom Act. I t  urged that the decisions in Time Warner 

and Brighthause cited by Comcast Phone do not apply. 

TDS denied that it has waived its tights to claim or assert that Comcast Phone does not 

qualify as a telecommunications carrier under the Act and denied that i t  has acknowledged 

Coincast Phone to be a telecommunications carrier under the Act. According to TDS, from the 

beginning of negotiations with Comcast Phone, it has been understood that neither party waived 

any rights on account of having negotiated unrelated interconnection agreements. TDS assefled 

that Comcast Phone has been on notice for some time that its status as a telecommunications 

carrier was an issue. TDS stated, that i t  had no choice but to accept Corncast Phone's initial 

representations on faith, given that FCC rules require I E C s  to negotiate the terms of an 

interconnection agreement before a prospective carrier has even obtained state certification.TDS 

urged the Commission to carefully examine the actual business models of putative CLECs, 
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warning of the potential for corporations to establish CLEC affiliates solely to reduce their own 

internal telephone costs as “profoundly disturbing.” 

TDS concluded that i t  is well within its rights under theTelecoin Act to insist that only 

those who have assumed the obligations of legitimate telecommunications camers can obtain 

rights under Section 251. It contended that nothing bars TDS from questioning Comcast Phone’s 

status as a telecommunications carrier or whether Comcast Phone provides telecommunications 

services as defined under the Telecom Act. 

IV. COMMISSION ANALYSIS 

A. Burden of Proof 

Comcast Phone is the petitioner seeking relief in this doeket. Pursuant to Puc 203.25, 

Corncast bears the burden of proving the truth of any fact or proposition by apreponderanee of 

the evidence. In addition, we may lake administrativenotice of certain facts pursuant to Puc 

203.27. Finally. in this case specific facts have been ageed upon, and certain exhibits admitted 

as evidence. by agreement of the parties. 

B. Statutory Standsrds for laterconnection with Telecommunications Carriers 

The Telecom Act established a framework of rights and obligations for 

telecommunications carriers in order to promote competition for local exchange service. Under 

the Teleconi Act, telecommunications carriers, including both ILECs (TDS) and CLECs 

(Corncast Phone) have the obligation to interconnect either directly or indirectly with the 

facilities and equipment of all other carriers. See 47 U.S.C. 5 251 (a). Local exchange carriers, 

including ILECs and CLECs also have duties to aliow resale of services. to porl telephone 

numbers to other carriers, to provide dialing parity, to afford access to rights of ways and to 

establisb reciprocal compensation anangcments for the transport and termination of 
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telecommunications. See 47 U.S.C. 9 251 (b). ILECs generally have additional duties, 

including among others, providing competitors with access to certain unbundled network 

elements (UNEs) and allowing competitors to collocate within ILEC facilities for the purpose of 

interconnection. See 47 U.S.C. $ 251 (c). Certain niral ILECs, like the TDS Companies, are 

exempt from 251 (c) obligations, including UNEs and collocation, until their exemption from 

these requirements is terminated. See 47 U.S.C. 5 251 (f). 

In addition to allowing the development of competition for local exchange services, the 

Telecom Act prohibits states from taking any actions that create barriers to competitive entry into 

the telecommunications markets. W o  State or local statute or regulation, or other state or local 

legal requirement, may prohibit or have the effect ofprohibiting the ability of any entity to 

provide any interstate or intrastate telecommunications service.” 47 U.S.C. 253 (a). 

C. Interconnection with Telecommunication Carriers 

Because each telecommunications carrier has the duty to interconnect directly or 

indirectly with the facilities and equipment of other telecommunications camers, Comcast 

Phone’s right to interconnect with the facilities and equipment ofTDS is contingent upon 

Comcast Phone’s status as a telecommunications 

TDS had waived its right to challenge Comcast Phone’s status BE a lelecommunicstions carrier, 

we find no support for this argument in the record and we decline lo find any such waiver. We 

rherefore proceed with OUT analysis as to whether Comcast Phone is a lelecommunicalions 

carrier. 

Although Corncast Phone argued that 

The ienn “telecommunications carrier’’ is defined in 47 U.S.C. 9 153 (44) as “any 

provider of telecommunications services” and further states that “[a] telecommunications carrier 

shall be treated as a common carrier under this chapter only to the extent that it is engaged in 

‘ fhclr. 1s no dispute that TDS is B rclecornrnanicalions canicr. 
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providing telecommunications services.” The tern “telecommunications service” is defined in 

Seclion 153 (46) as “the offering of telecommunications for a fee directly to the public, or to 

such classes of users as to be cffectively available directly to the public, regardless of the 

facilities used.” 

The Federal Communications Commission (FCC) has interpreted the term 

“telecommunications service” to mean telecommunications provided on a common carrier basis, 

and its interpretation has  been explicitly accepted by both ihe Dislrict of Columbia Circuit Cou:~ 

oTAppeals, Virgin fslunds Tel. (brp. Y. FCC, 198 F.3d 921, 926-27 (D.C.Cir.1999), and the 

United States District Court, District ofNew Hampshire, The Desfek Group, Inc.. d/b/a The 

Desrek Networking Group v. Verizon New England. Inc.. d/b/a Verizon New Hampshire, et at 

(2001 WL 873067 (D.N.H.). 

To determine whether Comcast Phone is a telecomrnuoications carrier, we must therefore 

determine whether it is  offering telecommunications on a common carrier basis for a fee directly 

to the public, or to such classes of users as to be effectively available directly to the public. 

D. Common Carrier Status 

The term “common carrier” is defined in 47 U.S.C. 5 153 (lo), in relevant pari, as “any 

person engaged as a common carrier for hire, in interstate or foreign communication by wire or 

radio.” The federal cou~ts have established a two-prong test to determine whether a particular 

company is a common carrier and the Federal Communications Commission has accepted this 

test. See Nur‘l Ass’n o/ Regdutmy Utility Cornrn’rs. Y. FCC. 533 F.2d 601, 608-10 

(D.C.Cir.1976) ( “NARUCIf‘); Nut? Ass’n ofRegulutory Ulilily Cornrn’rs. v. FCC. 525 F.2d 630. 

640-42 (D.C.Cir.1976) ( “ ‘ N A R K  f‘); Jn re Cable & Wireless, PLC, FCC 97-204, 1997 WL 

339269, at 17 13-17 (applying the test set foi-th in NARUC I ); see also FCC v. Midwest Video 



DT OS- I62 16 - 

Corp.. 440 U.S. 689, 701, 701 n. 10 (1979) (citing N A R K  0. Thc first prong requires an 

evaluation of whether the company holds itselfout indifferently to the public. N A R U C I ,  at 641. 

The second prong requires a determination as to whether the company is legally compelled to do 

so. Id. at 642. lf either prong of the test proves true, the company is a common carrier. 

1. Offering Services Indifferently to the Public 

The first prong of the test in determining common carrier status was established in the 

N A R K  / I  decision. The “primary sine qua non of common carrier status is a quasi-public 

character, which arises out of the undertaking to carry for all people indiffcrently” N A R U C  II., 

at 608 (internal quotations omitted). “[A] specialized carrier whose service is of possible use to 

only a fraction of the population may nonetheless be a common carrier if he holds himself out to 

seme indifferently all potential users.” Id.’ The primary issue in finding common carriage is 

whether the carrier offers “indiscriminate services to whatever public its service may legally and 

practically be of use.” UnifedSlafes Tefecom A s h ,  295 F.3d at 1334 (quoting NARUCI ,  at 642). 

Factors to consider in determining whether a camer is offering services indiscriminately 

to its public include: 

a. 

b. 
c. 

d. 

Whether the services necessarily require medium to long-term contractual 
relations; 
Whether the canier’s clientele is likely to remain relatively stablc; 
Whether terminations and new clients are the exception rather than the 
rule: and 
Whether the carrier is likely to negotiate with and select customers on a 
highly individualized basis. See NARUCI, 525 F.2d at 643. 

Additionally, “[a] particular system is a common carrier by virtue of its functions, rather than 

because i t  is declared to be SO.” N A R K / ,  at 644. 

’ In the context of tclecommunications, a further prerequisire to common carrier status is “thnr the system be such 
that customers transmit znrclhgence of rhsir own choosing,” NARUCII,, a t  609 (internal quotations omined) Thrre 
1s no dispute that this prerequisite has been satisfied; h e  services being offered by Corncast Phone are such Ilm 
customers would transmit intelligence oftheir own choosing. 
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Comcast Phone offers four services to the public including exchange access service, 

Schools and Libraries Network Service, Business Local Service and Local Interconnection 

Service (LIS). Upon review of the stipulated facts, we find that Comcast Phone is offering 

Exchange Access Services, Single Line Business Service and the Schools and Libraries Network 

Service services indiscriminately to the public. Because we find that Comcast Phone is entitled 

to interconneclion based on these services alone, we do not reach the issue of whether Comcast 

Phone is ocfering Local Interconnection Service on a common carrier basis. 

Comcast Phone averages approximately 25 intrastate and interstate interexchange access 

customers in New Hampshire that are sent carrier access bills each month for terminating trafic. 

Pursuant to 47 U.S.C. $ 153(16), the term “exchange access”means “the offering of access to 

telephone exchange services or facilities for the purpose of origination or tennination of 

telephone toll services.” Corncast Phone files with the Commission and posts on its website an 

Exchange Ratc Schedule that includes an Access Service Guide for interexchange carriers. Stip. 

at Exh. 2. Nothing in the Exchange Rate Schedule orthe Access Service Ouide requires a 

medium-to-long-term contractual relationship with prospective customers, nor does any 

provision therein suggest that clientele will remain stable, that terminations and new clients are 

the exception rather than the rule, or that selection of customers is highly individualized. Indeed, 

1XCs purchase exchange access services from a particular LEC on a telephone call by telephone 

call basis, dictated by the changing patterns of their own customers. 

One of theservices Comcast Phonc purportedly seeks to sell through interconnection 

with TDS’s facilities would provide schools and libraries that are located in the exchanges now 

served by TDS’s Public Switched Telephone Network with an option that does not now exist. 

Presently, TDS is the only wireline telecommunications carrier providing such service in its 
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territory. Upon interconnection with TDS, Corncast Phone would be able to provide these 

prospective school and library customers with a local loop connection from the customer to 

Comcast Phone’s network facilities and with a connection from Comcast Phone’s network 

facilities to TDS’s network facilities. Any outgoing transmissions from schools and libraries that 

subscribed to Comcast Phone’s service could then reach end users through the same route. 

TDS has not identified any evidence that Comcast Phone will offer such service only to 

ceriain schools or libraries within each exchange, nor has  any reason for such a limitation been 

made apparent. The eligible user public for this service includes all of the schools and libraries 

in the TDS tem’tory. In other words, the nature of the Schools and Libraries Network Service 

that Comcast Phone plans to offer provides a reason to expect an indifferent holding out to the 

eligible user public; the public to which its services may be legally and practically of use. The 

same analysis holds true for the Business Line Service offering. 

TDS argues that, because thete is no reference in thedraft iotercomection agreement it 

negotiated with Corncast Phone to resale service or to exchange access service, these services are 

not subject to consideration in this matter. We reject TDS’s argument. There is no requirement 

that such an interconnection agreement refer to particular services to be offered by Comcast, in 

order for such services to be evaiuated to determine common carrier status. Furthermore, 

Conicast could purchase retail service from TDS’ existing retail tariff for resale. Likewise, TDS 

has a tariff in  place for exchange access service, alleviating the need to include i t  in an 

interconnection agreement. 

TDS also asserts that Comcast Phone has had the authority and the means to offer the 

same services for some time in another ILEC’s territory in New Hampshire and has not done so. 

TDS argues that this is a clear indication that these services are not true offerings and are a sham 
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to establish Comcast Phone’s bona fides as a telecommunications carrier. On the other hand, 

TDS asserts that even if Comcast Phone were offering services on a true common carrier basis in 

other parts ofNew Hampshire, it would have no bearing on this arbitration since a carrier can be 

a common carrier with respect to some of its activities and not with respect to others. Because 

we have determined that Comcast Phone’s Exchange Access, Schools and Libraries and Single 

Line Business services are or would be offered on a common carrier basis in TDS territory, we 

need not consider what Comcast Phone has done in other territories with regard to these 

services.‘ 

2. Legal Compulsion to Offer Services Indifferently to the Public 

The alternative prong o f  the test in determining common carrier status established in 

N A R K  11, is whether the carrier is legally compelled to offer services indifferently to the public. 

Comcast Phone is not only offering to provide telecommunications services indifferently to the 

public in TDS’s territory, i t  is legally compelled to offo: those services indiscriminately by virtue 

of its status as an authorized New Hampshire CLEC. Puc 430.02(a) requires ail CLECs to 

comply with the provisions of Puc 430 lhrough 449. Pursuant to PUC 402.1 1 a CLEC is a 

“telecommunications carrier ... authorized by the commission .... to provide telecommunications 

service Io rheptrblic in a particular area which an ILEC was authorized to serve ....” (emphasis 

added) Given the services that Comcast Phone holds out as those it intends to offer in TDS’s 

territory, it will be subject to this mandate for every service it offers. In other words, Comcast 

Phone has no choice but to offer its services indiscriniindtely to similarly situated customers in 

- 

‘ We note, however. that TDS stipulated that Comcast Phone averages approximately 25 intrasLale and inkerstate 
intercxchangc access customers 
iraffc. Given the rererencc Io carrier access bills, wc infer that those customers are wholesale customers. Whether 
a rclccor~iun~cations service is offered 011 a mail or wholesale basis is nor determinative as to whether i t  is offered 
on il common carrier basis. Tim! Warner Cable RequesrJor Declarurofy Ruling, Memorandum &inion and Order. 
22 FCC Rcd 3S I3 (2007) 

New Hampshire that are sent carrier access bills each m n l h  for ternunaring 
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TDS’s territory as long as it seeks to ret;tin the authority to offer local exchange services therein. 

SeePuc431.01(a). 

With regard to TDS’s argument that a company should not be deemed a common carrier 

merely by virtue of being an authorized CLEC due to the potential for “profoundly disturbing” 

consequences, we are aware of no evidence that companies are forming affiliates to apply for 

CLEC slatus for questionable purposes in New Hampshire under the current application process. 

We will c o n h i e  to examine each CLEC application and request for arbitration of 

interconnection according to our rules and applicable law. 

TDS also argued, in essence, that Comcast Phone has no intention of offering any 

services to customers in TDS territory except to the extent necessary to allow Comcast Phone to 

permit its affiliate, Comcast IP, to provide Voice over Internet Protocol service. TDS deems this 

situation to be unfair because, at this time, such services are not subject to the regulations that 

govern ILECs. TDS, however, cites no legal authority explicitly prohibhg such an 

arrangement, and we find none. So long as Comcast Phone continues to be a 

telecominunications carrier, offering telecommunications on a common carrier basis, it has a 

right ro interconnection with TDS, pursuantto 47 U.S.C. 5 2SI(a), and may, therefore, permit its 

affiliate to provide Voice over Internet Protocol services to customers in TDS‘s territory. In fact. 

the introduction of such potentially competitive services i n  TDS territory is consistent with the 

overarching policy of reducing barriers to competition in ILEC territories. See Sprinf 

Commwiicarions Coinpcrriy, L.P. v. Nebraskrr Public Service Commission, el al, 2007 WL 

2682181 (DNeb.) 

Nothing in this Order should be construed, however, to suggest that Comcast Phone’s 

status as a common carrier is immune Lo future challenge. Comcast Phone’s actions in TDS’s 
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service territory over time may demonstrate that. although Comcast Phonc initially offered 

certain services indiscriminately to the public, il ceased to do so subsequent to interconnection. 

In other words, the offering and provisioning of services post-interconnection, or absence 

thereof, could affect Comcast Phone's status as a common carrier and thus its right to 

interconnection in the future. 

Based upon tbe foregoing, it is hereby 

ORDERED, that Comcast DigitalPhoiie is a telecommunications carrier in the stale of 

New Hampshire entitled to interconnection with TDS Telecom pursuant to Section 251 of the 

Telccommunications Act; and it is 

FURTHER ORDERED, that the interconnection agreement as agreed to by TDS 

Telecom and Comcast Digital Phone is approved. 

By order of the Public Utilities Commission ofNew Hampshire this thirteenth day of 

August, 2009. 

Chairman 

Attested by: 

--*- Ron C. Below 

Commissioner 

Executive Director & Secretary 
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[Service Date July 20,2009j 
BEFORE THE WASHINGTON STATE 

UTILITIES AND TRANSPORTATION COMMISSION 

In the Matter of the Petition for 
Arbitration of an Interconnection 
Agreement Between 

COMCAST PHONE OF 
WASHINGTON, LLC 

and 

LEWIS RIVER TELEPHONE 
COMPANY, D/B/A TDS TELECOM 

Pursuant to 47 U.S.C. Section 252(b) 

............................... 

) DOCKET UT-083055 

) ORDEROS 
) 
1 

) 
1 
) 
) 
) 

) ARBITRATOR'S REPORT AND 
) DECISION 

Synopsis. In this Order, the Arbitrator recommends granting Comcast Phone 's 
motion for summary determination and denying TDS'motion,jinding as a matter of 
law that Comcast Phone is a telecommunications carrier under the Act entitled to 
negotiate and arbitrate an interconnection agreement with TDS. The Arbitrator 
recommends ihe Commission condition approval of an interconnection agreement 
between the parties on Comcast Phone making publicly available its agreement with 
Comcast IP. The Arbitrator further denies TDS' motion for summary determination, 
finding that Comcast Phone wili be providing telecommunications service, not 
information service, traffic through its interconnection with TDS. 

I. BACKGROUND 

A. Nature of Proceeding 

Docket UT-083055 involves a petition by Comcast Phone of Washington, LLC 
(Comcast Phone) for arbitration of an interconnection agreement filed with Lewis 
River Telephone Company, d/b/a TDS Telecom (TDS) pursuant to 47 U.S.C. 5 
252(b) of the Telecommunications Act of 1996.' 

' 110 Stat. 56, Pub. L. 104-104 (Feb. 8, 1996) 
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B. Appearances 

Gregory J. Kopta, Davis Wright Tremaine LLP, Seattle, Washington, and Michael C. 
Sloan, Davis Wright Tremaine LLP, Washington, D.C., represents Comcast Phone, 
Richard Finnigan, Attorney, Olympia, Washington, represents TDS. 

3 

C. Procedural History 

Comcast Phone filed a petition with the Washington Utilities and Transportation 
Cornmission (Commission) for arbitration of an interconnection agreement with TDS 
on November 3,2008. On November 17,2008, the Commission entered Order 01, 
appointing an arbitrator and scheduling a prehearing conference. 

The Commission held a prehearing conference in this matter on December 1,2008, in 
Olympia, Washington, before Arbitrator and Administrative Law Judge Ann E. 
Rendahl. On December 3,2008, Judge Rendahl entered Order 02, a prehearing 
conference order establishing a procedural schedule, and Order 03, a protective order. 

On December 10,2008, the Commission held a discovery conference to resolve 
discovery disputes between the parties. Judge Rendahl resolved the discovery 
disputes during the conference, making an oral decision on the record. Judge Rendahl 
requested information from both parties during the conference in the form of bench 
requests. 

4 

5 

6 

7 On December 15,2008, Comcast Phone filed responses to Bench Request Nos. 1 
through 4. On December 16,2008, TDS filed a response to Bench Request No. 2. 

8 On December 26,2008, the Arbitrator entered Order 04, granting the parties’ joint 
motion to modify the procedural scheduk to allow the parties to continue their 
discovery efforts. On January 7 and February 3,2009, the Arbitrator further modified 
the procedural schedule at the parties’ request. 
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9 

10 

On April 2,2009, the parties filed a set ofjoint Stipulated Facts, together with five 
exhibits? On May 5,2009, the parties filed cross motions for summary 
determination, and on May 28,2009, filed responses to the motions. 

On June 8,2009, counsel for Comcast Phone filed a letter with the Commission to 
correct a portion of TDS’ response. On June IO, 2009, counsel for TDS responded, 
requesting that Comcast Phone’s letter be stricken. 

D. Resolution of Disputes 

This decision is limited to the disputed issues presented for arbitration and is subject 
to Commission approval. 47 01S.C. $$252(e), 252@)(4). Unlike other arbitrations, 
in which the parties primarily dispute contract language, the primary issues in this 
proceeding are questions of law, specifically: 

Whether Comcast Phone is a telecommunications carrier entitled to 
interconnection, and related rights, with TDS under Section 25 1 of the 
Telecommunications Act of 1996 (Act); and 
Whether Comcast Phone is entitled to interconnection with TDS under Section 
251 if it delivers to TDS only information service. 

This decision also addresses TDS’ request to strike Comcast’s letter. 

12 This decision is issued in compliance with the procedural requirements of the Act, 
and resolves all issues that the parties submitted to the Commission for arbitration. 
The parties are directed to resolve all other existing issues consistent with this 
decision. In Section 11. F. 1 ., this Order requires parties to file a complete 
interconnection agreement with the Commission by August 19,2009. At the 
conclusion of this Report, the Arbitrator addresses procedures for review to be 

’ The parties attached the following exhibits to the Stipulated Facts: Exhibit I - Washington 
Universal Service Fund Administration Agreement between Comcast Phone and the Washington 
Exchange Carrier Association; Exhibit 2 - Corncast Phone’s service guide for its Schools and 
Libraries Network Service; Exhibit 3 -Corncast Phone’s service guide for exchange Access 
Service to interexchange carriers; Exhibit 4 -Local Interconnection Service to qualifying 
interconnected Voice over Internet Protocol service providers; and Exhibit 5 -Agreement and 
Amendment between Comcast Phone and Comcast IP Phone 11, LLC. 
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followed prior to entry of a Commission order approving an interconnection 
agreement between the parties. 

n. MEMORANDUM 

A. The Commission’s Duty under the Telecommunications Act of 1996 

Two central goals of the Act are the nondiscriminatory treatment of carriers and the 
promotion of competition. The Act contemplates that competitive entry into local 
telephone markets will be accomplished through interconnection agreements between 
incumbent local exchange companies (ILECs) and competitive local exchange 
companies (CLECs), which will set forth the particular terms and conditions 
necessary for the ILECs to hlfill their duties under the Act? Each interconnection 
agreement must be submitted to the Commission for approval, whether the agreement 
was negotiated or arbitrated, in whole or in part.4 The Commission has jurisdiction 
over the petition and the parties pursuant to 47 U.S.C. $ 5  25 I and 252 and RCW 
80.36.61 0. 

13 

B. Standards for Arbitration 

14 The Act provides that in arbitrating interconnection agreements, the state commission 
is to: (1) ensure that the resolution and conditions meet the requirements of Section 
25 I ,  including the regulations prescribed by the Federal Communication Commission 
(FCC) under Section 25 1; (2) establish rates for interconnection services, or network 
elements according to Section 252(d); and (3) provide a schedule for implementing 
the terms and conditions by the parties to the agreement.’ 

’ 47 U.S.C. 5 251(c)(I). 
‘ 47 U.S.C. 5 252(d) 
’ 47 U.S.C. 5 2 5 2 ( ~ ) .  
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C. Background and Stipulated Facts 

15 Lewis River Telephone Company, d/b/a TDS Telecom (TDS) is an ILEC operating in 
Washington under Section 25 I(h) of the Act, and providing local exchange 
telecommunications service to the public for compensation! 

16 Comcast Phone is registered with the Commission as a competitively classified 
telecommunications company.’ Comcast Phone is a subsidiary of Comcast 
Corporation, a multi-system cable broadband operator, which has deployed 
broadband networks in Washington and around the United States.’ Comcast Phone 
asserts that it offers competitive telecommunications services to retail and wholesale 
customers, while other Comcast affiliates provide high-speed Internet access services, 
Voice over Internet Protocol (VolP) services, and video programming using common 
network plant? 

17 An affiliate of Comcast Phone offers cable television service in the TDS area. That 
affiliate is the only cable service provider in the TDS service area.” 

18 Between April and July 2008, Comcast affiliates in five other states requested 
interconnection with nine other affiliates of TDS in those five states.” In May of 
2008, Comcast Phone requested interconnection with TDS in Washington. 

19 In Washington, Comcast Phone currently has Commission-approved interconnection 
agreements with the following ILECs: Qwest Corporation (Qwest) (approved 
February 6,2004); CenturyTel of Washington, Jnc., CenturyTel of Inter Island, Inc., 
and CenturyTel of Cowiche, Inc. (collectively “CenturyTel”) (incorporated into and 
approved in a single agreement on October 12,2005); United Telephone Company of 
the Northwest d/b/a Embarq (Embarq) (approved on February 25,2006); Verizon 

See Petition for Arbitration, 7 7; see also Answer to Petition, 10. 6 

’ Stipulated Facts, 77 I ,  5. 

’ Corncast Phone Motion, 1 3 .  

Io Stipulated Facts, 1 16. 

” Id., 1 3 .  

Id. 
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Northwest Inc. (Verizon) (approved on January 8,2003); and YCOM networks, Inc., 
d/b/a Fairpoint Communications (YCOM) (approved on April 22,2008). Comcast 
Phone exchanges locally-rated traffic with Qwest, CenturyTel, Embarq, Verizon and 
YCOM under these agreernents.I2 

Corncast Phone affiliates currently have interconnection agreements with TDS 
affiliates in Vermont (effective May 1, ZOOS), Tennessee (effective May 1,2006), and 
Indiana (Effective October I ,  2006).” 

Until recently, Comcast Phone offered a retail, circuit-switched telephone service 
offering in Washington, marketed under the brand-name Comcast Digital Phone 
(CDP). Corncast Phone notified the Commission and the FCC that it would no longer 
provide this service in Washington state after November 28,2009, but retained its 
authority to provide other telecommunications services in the state.I4 

20 

21 

22 Corncast Phone currently offers the following services in Washington: (1) Schools 
and Libraries Network Service (Schools and Libraries); (2) exchange Access Service 
to interexchange carriers; and (3) Local Interconnection Service (LIS) to qualified 
interconnected Voice over Internet Protocol (VoIP) service  provider^.'^ Comcast 
Phone maintains service guides for these services on its web site, rather than filing 
tariffs or price lists for the services.I6 

Comcast Phone does not currently provide Schools and Libraries service to any 
customers in Washington. 

Comcast Phone has executed a Washington Universal Service Fund WSF) 
Administration Agreement with the Washington Exchange Carrier Association 
(WECA), filed with the Commission on June 9,2008. Comcast Phone has remitted 

23 

24 

l2 Id., 77 13-14. 

Id., 7 4. 

See Id., 7 11; Corncast Phone Response to Bench Request No. 4. I4 

I J  Stipulated Facts, 7 5 

l6 Id. 
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USF surcharges to WECA under the agreement for terminating intrastate switched 
access services.” 

25 Comcast sends carrier access bills to an average of 12 to 18 carrier customers each 
month for terminating interexchange traffic. 

26 Comcast Phone’s &hate, Comcast IP Phone 11, LLC (Comcast IP) provides retail, 
interconnected VoIP service, as that term is defined by the FCC in 47 C.F.R. 5 9.3, to 
end users in Washington. This service is marketed to the public under the brand name 
Comcast Digital Voice (CDV). Comcast IP is not registered as a telecommunications 
company with the Commission.” 

CDV customers access the service using the “last mile” facilities provided by 
Comcast Phone’s cable television operative afliliate.” 

Comcast Phone provides LIS service to Comcast IP under an agreement, which 
includes an amendment. The agreement has been filed with the Commission as 
confidential subject to the protective order in this proceeding.” 

27 

28 

29 Comcast 1P is currently the only customer receiving LIS service from Corncast Phone 
in Washington?’ 

If  the Commission approves an interconnection agreement between Comcast Phone 
and TDS, Comcast Phone would offer its LIS service to Comcast 1P so that Comcast 
IP may offer CDV to end user customers in the TDS serving area, allowing CDV end 
users to place calls to TDS end users within TDS local calling areas, and vice 

30 

“Id.., 7 2. 

Id., 7 7. 
I9Id.,n 12. 

Id., 7 8. 

I’  Id., 7 9. 

l2 Id., 7 15. 

20 
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D. Issues, Discussion, and Decisions 

1. Standard for Summary Determination 

31 The Commission’s rules allow parties to move for summary determination of one or 
more issues in a case if the pleadings, together with any properly admissible 
evidentiary support, demonstrate that there is no genuine issue as to any material fact 
and that the moving party is entitled to judgment as a matter of law.” Further, the 
rule allows the Commission to consider the applicable standards from Civil Rule 56. 

32 The parties have identified all of the relevant material facts in this arbitration through 
the Stipulated Facts and other statements of fact in the record. The parties have filed 
motions for summary determination to resolve the legal issues at the heart of their 
dispute. As no party has raised any genuine issue with regard to any material fact, it 
is proper to resolve the disputed issues as a matter of law, based on the agreed facts. 

2. Comcast Phone Correction Letter 

33 AAer both parties filed responses to motions for summary determination, Comcast 
Phone filed a letter seeking to correct a portion of TDS’ reply brief, asserting its 
intention to “foster compliance with [Rules of Professional Conduct] RPC 3.3 and 
emure the record in the proceeding is a~curate.”’~ In its letter, Comcast Phone asserts 
that TDS mischaracterized an error in a decision by a Michigan Public Service 
Commission arbitrator by stating that it “underscores the confusion in the Michigan 
Decision.”*’ Comcast Phone argues that the Michigan Public Service Commission 
recognized the error and corrected it in its final order, stating that the arbitrator’s 
statement is not necessary to and forms no basis of the Michigan Commission’s 
decision?6 

34 TDS objects to Comcast Phone’s letter and requests the Commission strike the letter. 
TDS argues that the discussion in TDS’ brief was intended to demonstrate the 

21 WAC 48047-380(2). 
June 8,2008, letter to David W. Danner from Gregory J. Kopta, Davis Wright Tremaine. 

Id., quoting TDS Reply Brief at 5-6, 13. 

l4 

26 Id. 
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Michigan arbitrator’s conhsion over a letter from the FCC to Comcast, and the 
incorrect reference to the letter as a private letter ruling.*’ TDS argues in turn that 
portions of Comcast Phone’s reply brief could be seen as mischaracterizing the law, 
also in violation of RPC 3.3.2’ TDS recommends the parties’ briefs speak for 
themselves. 

35 Discussion undDecision. Both Comcast Phone’s June 8 letter and TDS’ June 10 
response are stricken and are not considered in the Arbitrator’s decision of the issues 
in this matter. 

36 W C  3.3 requires candor towards the tribunal, specifically that lawyers advise the 
tribunal of any false statements of material fact or law?9 In this case, both parties 
address the Michigan arbitrator’s decision and the Michigan Commission’s final order 
in their briefs, and express argument about how the decisions apply to the facts and 
law in this arbitration. A review of both parties’ briefs demonstrates zealous 
representation by counsel for both parties, but no apparent violation of RF’C 3.3. The 
issues were fully briefed by both parties and nothing in the parties’ letters further aids 
the Arbitrator in resolving the issues in this proceeding. 

37 Further, Comcast Phone’s letter can be seen as an unauthorized reply to TDS’ 
response to Comcast’s motion for summary determination. The Arbitrator did not 
establish an opportunity for filing replies in this proceeding, and parties may not file 
replies without Commission authorization.” Comcast did not seek permission to file 
a reply to TDS’s response, as required by rule. 

I’ June IO, 2009, letter to David W. DaMW From Richard A. Finnigan, Law Office of Richard A. 
Finnigan, at 2. 

l9 RPC 3.3 requires, in relevant part, that “(a) A lawyer shall not knowingly: 
( I )  make a false statement of fact or law to a wibunal or fail to correct a false statement of 

material fact or law previously made to the tribunal by the lawyer; 
(2) fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a 

criminal or fraudulent act by the client unless such disclosure is prohibited by Rule 1.6; 
(3) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the 

lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; 
or 

Id. 

(4) offer evidence that the lawyer knows to be false. 
WAC 48O-O7-370( I)(d). 
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38 Comcast Phone’s June 8 letter and TDS’ June 10 letter in reply are stricken. 

Comcast Phone’s Status as a Telecommunications Carrier 3. 

39 The primary issue for decision is whether Comcast Phone is a “telecommunications 
carrier” under the Act entitled to interconnect with TDS. 

40 

41 

42 

43 

(a) Statutes and Case Law Addressing Common Carrier Status 

Section 25 l(a)(l) of the Act provides that “Each telecommunications carrier has the 
duty . . . to interconnect directly or indirectly with the facilities and equipment of other 
telecommunications carriers.” Section 25 1 @) imposes several mutual and reciprocal 
obligations on all local exchange carriers, including the duty to provide number 
portability, dialing parity and “to establish reciprocal compensation arrangements for 
the transport and termination of telecomm~nications.”~~ 

Telecommunications carriers are defined under the Act as “any provider of 
telecommunications se~ices .” ’~  The definition further provides that “A 
telecommunications carrier shall be treated as a common carrier under this Act only 
to the extent that it is engaged in providing telecommunications services ... 

Telecommunications service is defined as ‘?he offering of telecommunications for a 
fee directly to the public, or to such classes of users as to be effectively available 
directly to the public, regardless of the facilities ~sed .” ’~  

rr33 

Finally, telecommunications is defined as ‘the transmission, between or among points 
specified by the user, of information of the user’s choosing, without change in the 
form or content of the information as sent and received.”” 

” 47 U.S.C. $5 251(b)(2), (3) and (5). 

’* 47 U.S.C. $ 153(44). 

”Id. 

47 U.S.C. 5 153(46). 

’I 47 U.S.C. 6 153143). 
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44 The parties concur that whether a provider is providing telecommunications services 
under the Act, i.e., offering services directly to the public, is based on the definition of 
a common carrier in case law.’6 The parties differ, however, on whether Comcast 
Phone meets the requirements for common carrier status, and hence status as a 
telecommunications carrier. The parties rely on the same cases, federal and state, as 
support for their respective positions. The cases are briefly discussed below. 

45 The D.C. Circuit Court of Appeals has established the test for common carriage in a 
number of cases. A pair of cases, referred to as NARUC I J 7  and NARUC II,,” found 
that the key factor in distinguishing common carriage from private carriage is “the 
quasi-public character of the activity involved,” specifically “that the carrier 
‘undertakes to carry for all people indifferently’.”’’ The second factor in determining 
common carrier status is whether the carrier allows customers to “transmit 
intelligence oftheir own design and choo~ing.”‘~ More recently, the court found that 
the definition of ‘Wecommunications services” in the Act recognizes the distinction 
between common and private carriers set forth in NARUC I and If!’ 

46 The court elaborated on what it means to hold oneself out to provide service: 

This does not mean that the particular services offered must practically 
be available to the entire public; a specialized carrier whose service is 
of possible use to only a fraction of the population may nonetheless be 
a common carrier if he holds himself out to serve indifferently all 
potential users. Nor is it essential that there be a statutory or other legal 
commandment to serve indiscriminately; it is the practice of such 
indifferent service that confers common carrier status!’ 

Corncart Phone Motion, 1 IO, citing Virgin Islandr Telephone v. FCC, 198 F.3d 921 @.C. Cir. 
1999); TDS Motion, 1 1 I .  

”National Association ofRegulalory Ulil. Comm h v. FCC, 525 F. 2d 630 @.C. Cir. 1976) 
[ N A R K  I]. 
18Na/ionalAssocia~ion of Regulatory UM. Comm ’rs v. FCC, 533 F.2d 601 (D.C. Cir. 1976) 
[NARUC III. 
19NARUCfat 641; NARUCIIat608. 
‘’ NARUC II at 609, quoting Indusrrial Radiolocarion Service, 5 F.C.C.2d 197.202 (1966); 
Frontier Broadcarting Co. v. FCC, 24 F.C.C. 251,254 (1958). 

“ Virgin Islands Telephone, 198 F.3d at 926. 
” NARUC II at 608; see also N A R K  I at 641. 
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The court set limits on this test, cautioning that “a carrier will not be a common 
carrier where its practice is to make individualized decisions, in particular cases, 
whether and on what terms to deal.’d’ 

47 Finally, the court found that “since it is clearly possible for a given entity to carry on 
many types of activities, it is at least logical to conclude that one can be a common 
carrier with regard to some activities but not others.”44 The court has found service 
contracts for special services, such a dark fiber, established on an individual case 
basis (ICB), to be “individually tailored arrangements ... that were not like the 
indiscriminate offering of service on generally applicable terms that is the trademark 
of common carrier ~ervice.”~’ Particularly, the court found: 

Whether an entity in a given case is to be considered a common carrier 
or a private carrier tums on the particular practice under surveillance. 
If the carrier chooses its clients on an individual basis and determines 
in each particular case “whether and on what terms to serve”’ and there 
is no specific regulatory compulsion to serve all indifferently, the entity 
is a private carrier for that particular service and the Commission is not 
at liberty to subject the entity to regulation as a common carrier!6 

48 The FCC has also weighed in on the issue of common carrier status. The FCC has 
determined that “a carrier that offers to provide telecommunications on a common 
carrier basis, regardless of whether the carrier has actually supplied such service to a 
customer in the past” would qualify as a ‘’telecommunications carrier” under the 
Act!’ In the same case, the FCC found that service to one customer where the carrier 
intends to serve other future customers does not disqualify an entity from serving as a 
telecommunications carrier!’ 

NARUCIat641; NARUCIIat 608-9. 

*( NARUC N at 608. 
“Southwestern Bell Tel. Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994). 
a Southwestern Bell at 1481, citing NARUC I at 608-9 and NARUC II at 643. 

FCC Rcd 3392, 720 (2007). 
Fiber Technologies Nefworkr, L.L.C. v. North Pitrsburgh Tel. Co., Memorandum and Order, 22 

Id., q21. 

17 
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49 In determining whether wholesale telecommunications providers, including those that 
provide wholesale service to VolP providers, may interconnect with ILECs, the FCC 
has determined that the definition of “telecommunications service” in the Act does 
not distinguish between whether the services are provided at retail or wholesale, but 
upon whether the services are offered for a fee “directly to the public, or to such 
classes of users as to be effectively available directly to the public,” Le., whether the 
services are offered by a common carrier:’ The FCC clarified its decision, stating 
that: 

[Tlhe rights of  telecommunications carriers to section 251 
interconnection are limited to those carriers that, at a minimum, do in 
fact provide telecommunications services to their customers, either on a 
wholesale or retail basis?’ 

Recognizing that states have primary jurisdiction over local exchange and intrastate 
long distance services, the FCC expressly left determination about whether a carrier 
offers a telecommunications service to a state commission’s assessment of the facts 
before it in an arbitration or other proceeding?’ 

50 In interpreting provisions of the Act governing customer proprietary information, the 
FCC states that whether a carrier is a common carrier is determined on a case-by-case 
basis, dependent on the specific facts?’ In Brighf House, the FCC gave significant 
weight to the fact that a carrier has self-certified as a common carrier, i.e., that it does 
and will operate as a common carrier and will serve all similarly situated customers 
equally?3 The. FCC considered obtaining authority from the state in which it operates 
and entering into publicly-available interconnection agreements, filed with and 
approved by the relevant state commission as ‘‘prima facie” evidence o f  the status of a 

”) Petition of Time Worner Cable for Declaratory Ruling that Competifive Local Exchange 
Carriers May Obtain Interconnection under Section 251 of the Communicationr Act of 1934, os 
Amended, to Provide Wholesale Telecommunicotiom Services to VoIP Providers, Memorandum 
Opinion and Order, 22 FCC Rcd 3513, f 12 (2007) [Time Warner]. 

H, Time Warner, g 14. 

” Id. 

38 (2008) [Bright Home], a f d ,  Verizon Calif: Inc  v. FCC, 555 F.3d 270 (D.C. Cir. 2009). 

’’ Bright House, 39. 

In the Motter of Bright House Nefworkr. LLC v. Verizon Caiifonio, hc. ,  23 FCC Rcd 10704 fl 
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carrier as a telecommunications carrier.s4 Further, the FCC found that whether a 
carrier was serving only its affiliate or lacked a tariff or website posting ofthe service 
did not disqualify the carrier from being a telecommunications carrier, as there was no 
“evidence that the carrier was unwilling to provide telecommunications services to 
unaffiliated entities on a nondiscriminatory basis.”” The FCC limited its decision to 
the specific facts in the case, and stated that a decision that a carrier is a 
“telecommunications carrier” under Section 222(b) of the Act may not apply or be 
relevant to a carrier’s status under other provisions of the Acts6 

51 The state commission decisions that the parties discuss and on which they rely 
address facts and questions of law highly similar to the ones presented in this 
arbitration. Decisions from the Michigan Public Service Commission and Vermont 
Public Service Board address the exact question presented in this case, in arbitrations 
between Comcast and TDS affiliates in those states. Decisions from Iowa and 
Washington reflect similar questions in arbitrations involving Sprint 
Communications, LP (Sprint) and ILECs operating in those states. 

52 

53 

As in this case, Comcast Phone of Michigan, LLC, and Comcast Phone of Vermont, 
LLC, filed petitions for arbitration of interconnection agreements with TDS affiliates 
in Michigan and Vermont, respectively. In both cases, the state commissions found 
the Comcast companies to be ‘telecommunications companies” under the Act, and 
entitled to interconnection with TDS. 

The Michigan arbitrator determined that Comcast stood ready to provide exchange 
and exchange access service under its LIS tariff on a wholesale basis to affiliated and 
unaffiliated VoIP service providers.” The arbitrator noted that TDS read too much 

Id. 
”Id., 40. 

J6 ~ d . ,  q 41 

” In the Matter of the Petition of Communications Corporation of Michigan, &/a TDS Telecam, 
for Sections 251/252 arbitration of interconnecrion rates, terms, and condifions with Comcasr 
Phone of Michigan, d5/0 Corncart Digital Phone, Case No. U-15725, In fhe Matter of the 
Petition of Comcasr Phone ofMichigan# LLC for orbirrationpwsuanr to Section 252(b) of the 
Telecommunications Act of 1996 to establish an interconnection agreement with TDS 
Telecommunications Corporation of Michigan, Case No. U-15730, Notice of Decision of 
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into Comcast’s decision to cease providing regulated local exchange and toll service 
in Michigan in September 2007?* The Michigan arbitrator found that the Time 
Wurner decision supports ruling in favor of Comcast as the decision specifically 
addresses and supports any CLEC “offering to provide interconnected VolP service 
providers with wholesale transmission of information across their respective networks 
are entitled to interconnect and exchange traffic with ILECs” under the Act.” 
Moreover, the Michigan arbitrator also found that a decision that Comcast has the 
right to interconnect with TDS is consistent with two of the expressed goals of the 
Act - promoting facilities-based competition and speeding the deployment of 
broadband service!’ 

In a footnote, the Michigan arbitrator interprets a letter from the FCC as a private 
letter ruling that explicitly supports finding that Comcast’s VoIP service is a 

telecommunications service.6’ Based on this understanding, the arbitrator rejected 
TDS’ argument that Comcast is providing information services traffic, not 
telecommunications, and thereby has no right to interconnection. 

The Michigan Commission adopted its arbitrator’s decision, finding the fact that 
Comcast has a valid license from the Commission to provide local exchange service 
is dispositive of whether it is a telecommunications carrier with rights to negotiate or 
arbitrate an interconnection agreement.” Afier objection by Comcast, the 

54 

55 

Arbitration Panel, Michigan Public Service Cornmission at 20 (Jan. 28,2009) [Michigan 
Arbitration Decision]. 

“Id.  
~ d .  at 21. 

Id. 
‘’ Id. at 20, n.6. 
“ I n  the Mafter of !he Petition of’Cornmunicafions Corpration OfMichigan, &/a TDS Teiecom. 
for Secfiom 251052 arbitration of interconnecfion roles, ferrns. and conditions with Corncart 
Phone of Michigm, &/a Corncast Digital Phone, Case No. U-15725, In the Matfer of the 
Petition of Corncarr Phone of Michigan, LLC, for mbitrationpursuanf to Section 252fb) of the 
Telecommunicatiotu Act of 1996 IO establish an interconnection agreement with TDS 
Telecornmunicariotu Corporalion ofMichigan, Case No. U-15730, Order, Michigan Public 
Service Commission at 2, 5 (Mar. 5,2009) [Michigun Decision]. 
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Commission determined that the footnote referring to the FCC’s letter formed no part 
of the Commission’s decision.63 

56 In Vermont, the hearing officer for the Public Service Board determined that Comcast 
is a wholesale telecommunications carrier eligible for interconnection under Section 
25 1 of the Act, but imposed one condition -that Comcast reveal all prices, terms, and 
conditions related to the wholesale local interconnection services Comcast provides to 
its affiliate.w The Vermont hearing officer relied on the FCC’s Bright House decision 
to find that Corncast’s holding a Certificate of Public Good under Vermont law and 
its offer to provide LIS service to all eligible customers “make it difficult not to 
conclude that Comcast Phone is a telecommunications carrier for purposes of Section 
25 1 of the Act.’”’ However, the Vermont hearing officer determined that due to the 
confidential nature of Comcast’s arrangements with its affiliate, ”there is little basis 
for determining whether an offer by Comcast Phone to another party provides 
unjustly discriminatory service or whether Comcast held itself out ‘indifferently [to] 
all potential 

In its final order, the Vermont Board adopted the hearing officer’s conclusions. 
Specifically, the Board found that the hearing officer correctly applied the test for 
common carriage in N A R K  I and It,  and concluded that Comcast is a 
telecommunications ~arrier.~’ The Board found that Comcast holds authority to 
provide telecommunications service from the Board, provides telecommunications 
services under two previously approved interconnection agreements, and has shown 
its willingness to serve as a common carrier.6’ The Board also rejected Vermont 
Telephone Company, Inc.’s (VTel’s) claims of unjust discrimination, finding that 

57 

Id. at 5. 
6( Petitions ofVermont Telephone Company, Inc. (“VTel’y, and Comcmt Phone of Vermont, 
LLC, d/b/a ComcaPt Digital Phone (“Corncart’:, for Arbitration o j m  Interconnection Agreement 
Between We1  ond Comcapt, Pursuant to Section 252 of the Telecornmunicotions Act of1996, and 
Applicable State Lows, Docket No. 7469, Vermont Public Service Board, Order at 14-15, 18 
(Feb. 2,2009) [Vermonf Decision]. 

65 Vermont Decision, at 18. 

66 Id. 
“Id. at 15. 
68 Id. 
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58 

59 

60 

Comcast has not restricted service to its affiliates, and “may still constitute a common 
carrier even if there are only a limited number of non-affiliated providers who can use 
the ~ervice.’~’ Further, the Board asserted that imposing the condition on Comcast to 
reveal its terms, conditions and rates will alleviate VTel’s concerns about unjust 
dis~rimination.’~ 

in an Iowa proceeding, Sprint partnered with a local cable company to provide 
wholesale telecommunications services to a cable company, which would then 
provide the services at retail to customers using its last-mile facilities. Sprint sought 
interconnection with various local exchange carriers in Iowa to provide service under 
its business arrangement with the cable company. The ILECs refused to interconnect 
with Sprint, asserting that Sprint was not the proper party to the agreement, and was 
not a common carrier as it tailored contracts to each individual customer. ’I 

While the Iowa Utilities Board initially found Sprint would not offer its services as a 
common carrier, on remand from the district court, the Board determined that Sprint 
met the definition of a common carrier, finding that Sprint offered its services 
indiscriminately to a class of users that were “capable of offering their own last-mile 
faci~ities.,’’~ 

The Eighth Circuit Court of Appeals upheld the Iowa Utilities Board’s decision that 
Sprint was a telecommunications carrier entitled to interconnection. Following the 
D.C. Circuit’s decision in Yerizon CuZifornio, the court found that Sprint has self- 
certified as a common carrier, has made public its intent to act as a common carrier 
and has entered into a pubic interconnection ag~eement.7~ The court found that 
Sprint’s individually negotiated contract with the cable company did not outweigh 
evidence of common carriage, recognizing that Sprint’s contracts with last-mile 

69 Id. at 16. 
Id. 
Iowa Tel. Sews., Inc. v. Iowa Ulils. Bd., 563 F. 3d 143,147 (8” Cir, 2009) [Iowa] 

Iowa, 563 F. 3d at 148, quoting Sprinr Comm. Co., L.P. v. Ace Comm. Group, et ai., Docket 
No. ARB-05-2, at 14, Order on Rehearing, 2005 WL 3624405 (Iowa Utils. Bd, Nov. 28,2005). 

71 

)3 Iowa, 563 F. 3d at 749. 
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providers will vary depending on the services the provider chooses and that the 
contracts may be confidential?4 

61 In a virtually identical proceeding before this Commission, a Washington arbitrator 
determined that Sprint was a telecommunications carrier under the Act, eligible to 
interconnect with Whidbey Telephone Company (Whidbey) to provide wholesale 
services to a local cable company offering retail telecommunications services.’’ 
Based on evidence presented in the case, the Washington arbitrator determined that 
Sprint, through its arrangement with the cable company, intended to hold itself out to 
serve subscribers within the cable company’s service area, and thus qualified as a 
‘Wecommunications carrier’’ under the Act?6 

(b) Comcast Phone’s Position 

62 Comcast Phone argues that it qualifies as a telecommunications carrier under the Act 
because it has been authorized by the Commission to provide telecommunications 
service in Washington as a competitively classified local exchange carrier, and 
because it offers and provides telecommunications services in Washington.” 
Comcast Phone argues that TDS’s efforts to exclude Comcast Phone from its service 
territory are anticompetitive.” 

Comcast Phone argues that a preponderance of decisions by the FCC, the D.C Circuit 
Court of Appeals, and a number of state commissions, including Washington, support 
its position that all that is required to meet the standards for common carriage, and 
thus status as a telecommunications carrier under the Act, are state authority to 
provide telecommunications service and offering and providing telecommunications 

63 

’‘ Id. at 750. 

I’ In the Matler of the Petition for Arbitration of an Interconnection Agreement Between Sprint 
Communications Company L.P. with Whidbey Telephone Company Pursuant lo 47 K S C .  
Section 252@), Docket UT47303 1, Order 04 -Order Determining Threshold Issues (Wash. 
Utils. & Transp. Comm’n, Jan. 24,2008) [Sprint- Whidbey]. 

l6 Sprint-Whidbey, nll25-29. 

Comcast Phone Motion, 11 2, 12. 

Id.., 1 2. 79 
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 service^.?^ Comcast Phone asserts that TDS misconstrues the FCC's Bright House 
decision and mischaracterizes the facts in that case. Comcast claims that Bright 
House remains applicable to this case, even though the decision applied to a dispute 
under Section 222 of the Act, not Section 25 I .O0 Further, Comcast Phone asserts that 
the FCC found that Comcast-amiated competitive providers, not their VolP provider 
customers, had obtained certificates of public convenience and necessity from the 
states in which they operated!' 

64 Comcast Phone seeks interconnection with TDS to provide interconnection to the 
public switched telephone network (PSTN) for VolP customers.'* Although TDS 
argues that the FCC's Time Warner decision does not apply in this case, Comcast 
Phone asserts that while Sprint's status as a telecommunications carrier was not at 
issue, the question of Sprint's right to interconnection to provide wholesale PSTN 
interconnection was at issue. Further, Comcast Phone asserts that a number of states 
have addressed the issue of a carrier's status as a telecommunications carrier and its 
offering of telecommunications services in providing PSTN interconnection, finding 
the carrier qualifies as a telecommunications carrier in its own right." 

Comcast Phone asserts that both Washington and federal law require 
telecommunications carriers to serve the public in ways that private carriers are not, 
including the duty to provide service upon request, and are subject to enforcement by 
regulators and claims for damages in the courts if they do not.84 Comcast Phone 
states that it has subjected itself to oversight by the Commission. Relying on the 
recent Michigan decision, Comcast Phone argues that its current registration in 
Washington as a competitively classified telecommunications company should be 
dispositive of whether it is a telecommunications company entitled to 

65 

Id., 79 9, 14. 

Comcast Phone Response, 1[ 39. 80 

'' Id., 140. 

e Id., 7 32. 

"Id.., 07 33-36. 
Comcast Phone Motion, T28. 
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66 

67 

interconnection.*’ Comcast Phone also relies on the Vermont Board’s decision as 
dispositive of the issues in this cases 

In response to TDS’ argument that LIS and other Comcast Phone services cannot be 
considered telecommunications services because the company discontinued service in 
Washington in November 2007, Comcast Phone asserts that it “discontinued circuit- 
switched local voice telephone service, but . . . retained . . . [its] state certification and 
continued to provide other telecommunications services.”” Comcast Phone argues 
that its tiling with the FCC has no bearing on the services it currently provides, and 
cites the Michigan commission’s decision as support.p* 

Comcast Phone asserts that to meet the common law test for common carriage, “a 
carrier must hold itself out to serve all potential users of its service indiscriminately 
and allow customers to transmit information of their choosing.”ag Corncast Phone 
argues that a carrier may be a common carrier, even if it does not serve all members 
of the public, if it IS not actually providing service to a customer, or if it intends to 
serve only one customer?’ Comcast Phone asserts that ‘kommon carriers routinely 
offer service packages that ‘are based on contractual negotiations with a single 
customer and specifically designed to meet the needs of only that cust~mer’.’’~~ 
Further, Comcast Phone claims that it is a common carrier because it has chosen to be 
one. 

w . .  . 

91 

68 Comcast Phone asserts that it offers three separate telecommunications services to the 
public through service schedules posted on its website: Exchange Access, Schools 
and Libraries Network Service, and Local Interconnection Service (LIS) for providers 

Is Id., 17 9, 18. 

a6 Id., 7 23. 

’’ Comcast Phone Response, 7 22. 

ea Id. 

Comcast Phone Motion, fi 11, citing N A R K  I, 525 F. 2d at 642. a9 

9o Id., 7 13, ciling NARUC 112 533 F.2d at 608. 
9’ Id., 1 13, citing Fiber Technolugies Nehvorks. , 2 2  FCC Rcd. 332,n 20. 

92 Id., 1 13. 

93 Id., citing Southwestern Bell. 19 F.3d at 1481. 
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69 

70 

of interconnected VoIP. 94 Comcast Phone asserts that it offers the capability to make 
local calls through its Schools and Libraries Service and LIS, and facilitates the 
origination and termination of locally-rated telecommunications services traffic 
through its Commission approved interconnection and reciprocal compensation 
agreements with seven ILECs in Washingt~n?~ 

In response to TDS’s assertion that LIS is so limited that no customer other than 
Corncast Phone’s affiliate could use it, Comcast Phone states that under its service 
guide, LIS is available to any qualified, facilities-based interconnected VoIP service 
provider in Washington capable of offering their own last-mile fac i l i t i e~ .~~ Comcast 
Phone argues that a common carrier’s offerings may serve a particular class of users. 
Comcast Phone notes that the Eighth Circuit recently affirmed the decision of the 
Iowa Utilities Board that Sprint was a wmmon carrier as it offered a similar 
wholesale interconnection senrice to ‘that class [of potential customers] consisting of 
entities capable of offering their own last-mile facilitie~.”~’ Comcast Phone also 
claims that there is no requirement that a carrier have a certain number of customers 
before it can gain status as a common carrier?’ Comcast Phone responds to TDS’ 
concerns about the three-year term and early termination provisions in the LIS guide, 
asserting that TDS’s response here conflicts with arguments made in New Hampshire, 
and that whether the term is too short or too long depends on the facts ofthe 
particular contract.w The company also claims that early termination provisions are 
common in filed tariff offerings.Iw 

Comcast Phone refutes TDS’s argument that the LIS offering appears to be private 
carriage. Comcast Phone argues that its confidential agreement with Comcast IP to 
provide LIS service does not undermine it common carrier status. Comcast Phone 

* Id., 7 12; see also Stipulated Facts, 7 5 and Exhibie 24.  
’)I Id., IS; see also Stipulated Facts, na 2, 6 and Exhibit I .  

% Corncast Phone Response, lj96-7. 
9’ Id,, 
Bd. Nov. 28,2005); see also Iowa, 563 F. 3d at 750, n.6. 
91 Id., 7 IO. 

7-9, quoting Order on Rehearing, Docket No. ARB-05-2,2005 WL 3624405 (Iowa Util. 

99 Id., nn I 5-16. 

11 18-19. 
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71 

asserts that there is no requirement that a carrier publicize its rates and contracts to be 
considered a common carrier.Ia’ Further, the company notes that carriers routinely 
offer services on an individual case basis (ICB), and because every potential 
customer’s network will be different, every contract might well be different.IM 
Comcast Phone notes that TDS’s tariffs filed with the Commission offer services on 
an ICB basis, including local transport ~ervices.’~’ Further, Comcast notes that the 
provision allowing Comcast Phone to unilaterally change rates during the term of the 
contract is of no import, as a different customer could negotiate a different agreement 
and the customer could seek Commission intervention ifthe company seeks to impose 
unreasonable terms or  condition^.'^^ 

In addition to LIS, Comcast Phone claims it offers exchange Access Service to a 
number of interexchange carriers: After receiving an incoming call, Comcast Phone 
routes the call to its LIS customers for delivery to the end user, using telephone 
exchange facilities to help terminate a toll call.”’ Comcast offers this same service to 
interexchange carriers in conjunction with its Schools and Libraries Service 
offering.’06 Comcast Phone averages 12 to 18 interexchange customers for its 
exchange Access Service per month in Washington.’” Further, Comcast Phone has 
an agreement with WECA that defines Comcast Phone as a Local Exchange 
Carrier.’” Comcast Phone asserts it has paid a substantial amount in exchange access 
surcharges to the Washington Universal Service Fund under the agreement.’w 

72 While TDS claims that Comcast Phone’s exchange Access Service is so unusual as to 
not be truly a telecommunications service because it provides only a terminating 
switched access service, Comcast Phone asserts that TDS’ claim is false, as the 

Io‘ Id,., 7 14, citing Iowa, 563 F.3d at 749. 

ID’ Id., 7 12. 

13. 

‘04 Id., I[ 20. 
Io’ Comcast Phone Motion, 7 16. 

I M  Id. 
Io’ Id,, 7 17; see ako Stipulated Facts, 7 6. 

IMI Id.; see ulso Stipulated Facts, $ 2, Exhibit 1. 

IO9 Id.; see also Stipulated Facts Exhibit 1. 
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company provides both terminating and originating switched access service.’” 
Comcast Phone also states that it is the carrier providing local telecommunications 
service, not Comcast IP, contrary to TDS’s claims: Comcast Phone provides the 
switched Access Service to interexchange carriers seeking to terminate calls to 
Comcast IP’s VolP subscribers, similar to how other carriers provide service to the 
VolP customers they serve.’” Comcast Phone also explains that TDS misinterprets a 
diagram in its Access Service guide, stating that the diagram is intended to show the 
elements of service that Comcast Phone will charge interexchange customers, not 
how the company routes traffic to and from actual customers.“* 

In response to TDS’s argument that there is no evidence in the record that Comcast 
Phone is offering the Schools and Library Service in Washington, Comcast Phone 
states that the terms and conditions for the service are maintained on its web site, and 
the service guide is an exhibit to the Stipulated Facts in this case.’13 Comcast Phone 
also defends its claim that the service is a telecommunications service: The high- 
speed data service that uses point-to-point T-1 circuits to interconnect Local Area 
Networks is the same as what has been regulated by the Commission and !he FCC as 
a “special access” service for years.’I4 The service also provides connectivity to the 
public switched telephone 

Comcast Phone claims that if the Commission has any doubts about its status as a 
telecommunications carrier, it should give the benefit of the doubt to Comcast Phone 
based on policy reasons: a narrow reading would impair competition and would fail 
to promote facilities based competition as well as broadband deployment.’“ 

73 

74 

‘lo Corncast Phone Response, 77 28-29. 
‘ I1 Id., n 29. 
I” Id., 7 30. 
I” Id., 7 25. 
“‘Id., an 26-27. 
I ”  fd., 7 27. 
”* Corncast Phone Motion, 7 27. 
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75 

(e) TDS’s Position 

TDS asserts that Comcast Phone cannot establish that it qualifies as a 
telecommunications carrier that offers telecommunications services in its own right, 
and thus is not entitled to Section 251 interconnection with TDS for the exchange of 
telecommunications service traffic. Further, TDs argues that even if the Commission 
determines that Comcast Phone is a telecommunications carrier, it is not entitled to 
interconnection as none of the traffic Comcast Phone intends to deliver to TDS is 
classified as telecommunications service traffic.”’ 

76 TDS asserts that it is appropriate to question Comcast Phone’s common carrier status, 
as Comcast IP seeks all the rights of a telecommunications carrier, such as local 
number portability through interconnection, without having any of the responsibilities 
for treatment of end-users.”’ Further, TDS claims that by deliberately splitting the 
corporate functions of Corncast Phone and Comcast IP, the company avoids the 
consumer protections and light handed regulation of a CLEC for the provision of end 
user  service^."^ 

77 TDS asserts that “it is the widespread, general solicitation of customers from the 
general population . . . that constitutes common carriage.”’20 TDs further asserts that 
several factors preclude a carrier’s status as a common carrier, including “1) a 
relatively stable clientele, with terminations and new clients the exception rather than 
the rule, 2) methods of operation that may be highly individualized and comprise 
grounds for accepting or rejecting an applicant, and 3) an operator that would desire 
and expect to negotiate with and select future clients on a highly individualized 
basis.”‘2’ 

‘I7 TDS Motion, 7 2. 

”’ T D S  Motion, 72;  T D S  Reply, 8 37. 
TDS Motion, 7 63; see also TDS Reply, 7% 37,39. 

TDS Motion, 7 2 1. 

’” Id. 
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78 TDS argues that simply because Comcast Phone has been issued a certificate by the 
Washington Commission does not establish that it is a common carrier.'22 TDS 
argues that Comcast Phone's reliance on Bright House is not correct, as self- 
certification was but one factor in the determination of common carriage.'23 TDS 
argues that self-certification, by itself, is insufficient to meet the test for common 
carriage, and rejects Corncast's argument that it is a common carrier because it has 
chosen to be 
it does, not what it declares itself to be.'2' 

TDS claims that an entity is a common carrier by virtue of what 

79 TDS argues that the FCC's Bright House and Time Warner decisions do not apply to 
this arbitration.'26 TDS asserts that Bright House did not decide whether a carrier was 
a common carrier for Section 25 1 purposes, but concerned a question about whether 
one carrier may use the proprietary information of another carrier without violating 
restrictions in Section 222 for the use of customer proprietary network information.'" 
TDS notes that the FCC clearly limited the application of its decision to Section 
222.12' TDS further claims that the facts in the case do not support Comcast's 
position in this docket, as the FCC found that both VoIP providers had authority from 
the states in which they operated and the Verizon had entered into interconnection 
agreements with the VoIP providers.lZ9 TDS asserts that the Michigan and Vermont 
decisions relied on Bright House in 

Similarly, TDS claims that Time Warner does not support a finding that Comcast 
Phone is a common carrier: The FCC determined that 'the rights of 
telecommunications carriers to Section 25 1 interconnection arc limited 'to those 

80 

'IDS Reply, 1 16. 
"'Zd.,fi 17-18; 22. 

I" TDS Motion, 77 58-59; TDS Reply, 71 17-1 8.22. 
'"TDS Motion, 158, quoting US. v. California, 297 US. 175, 181,56 S.C.t.421. 80 LEd. 567 
(1 936); TDS Reply, v22-23,  citing NARLIC I at 644 and Southwestern Bell at 148 I .  

TDS Motion, 7 38. 

Id., 139; see also TDS Reply, fl 19. 

"* TDS Motion, 1[ 39. 
Ia9 Id., 7 40. 

TDS Reply, 9 20. 
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carriers that, at a minimum, do in fact provide telecommunications services to their 
customers, either on a wholesale or retail basis.”’”’ In addition, TDs asserts the FCC 
requires “that the telecommunications carrier also be ‘offering telecommunications 
services through the same arrangements’ as it seeks for inter~onnection.””~ Further, 
the FCC stated that state commissions must determine on the facts before them 
whether a carrier offers telecommunications  service^,"^ and determined that Section 
251 interconnection is available only to those telecommunications carrier who “seek 
interconnection in their own ~ight .””~  

81 TDS argues that Comcast Phone cannot be providing telecommunications services 
through LIS or Access Service, as it sought and was granted permission to 
discontinue offering telecommunications service in Washington after November 28, 
2007, specifically “local exchange and interexchange telephone se~ice.”’~’  TDS 
asserts that there is little value to its authority to operate in Washington, and that 
perhaps it should be re~oked.”~  

TDS questions whether Comcast Phone’s LIS offering is sufficient to demonstrate 
common camage. TDS argues that ‘the LIS service is an extremely limited offering 
and, as a practical matter, only a Comcast affiliate would purchase the LIS service.’” 
TDs asserts that LIS is available only to providers of retail interconnected VoIP 
service, not nomadic VoIP. A customer must have particular facilities to use the 
service: “an IP-based, broadband network that uses a Cable Modem Termination 
System (CMTS) employing the Network-based Call Signaling specified by Cable 
Television Laboratories, Inc. (CableLab~@.‘’’~* TDS also objects to the pricing for 

82 

131 TDS Motion, 741, quoting Time Warner, 7 14,n.39. 

13’ Id, 143, citing Time Warner, 1 14. 
13‘ Id., 144, quoting Time Wurner, 7 16. 

13* TDS Motion, 1[ 37, citing Comcast Phone’s Response to Bench Request 4; TDS Reply, lJ 21. 

13’ TDS Reply, n21. 

13’ TDS Motion, fl22.34; TDS Reply, 12 .  
n* TDS Motion, 23, quoting Exhibit 4, at 2, Section 3.A. 

Id, 141, citing Time Warner, 11.39, quoting 47 C.F.R. 5 51.100(b). 
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LIS, asserting that prices are only provided on a case-by-case basis through a bona 
fide request, and that the entire agreement with Comcast IP is ~onfidential.”~ 

83 TDS fimther objects to the three year term of service as too short, and provides no 
“evergreen” provisions as there are in interconnection agreements to allow it to 
continue until replaced by another agreement or termination.’“’ Further TDS objects 
to the fact that prices and terms may be varied under the contract, that there is a one 
hundred percent termination liability, and that it appears a customer must use 
Comcast Phone for long distance ~ervice.’~’ 

84 Given these facts, TDS claims that LIS service sounds like contract or private 
carriage, Le., making “individualized decisions in particular case whether and on what 
terms to serve.”’42 TDS asserts that while components of the LIS service may be 
consistent with common carriage, looking at the service as a whole, the service does 
not meet the test in N A R K  I and NARUC II of a carrier holding itself out 
indiscriminately to serve the p~blic . ’“~ Further, TDS argues that the LIS offering is 
not being provided through the same arrangement that is sought with TDS; it requires 
specialized equipment that has nothing to do with the delivery of traf€ic to TDS.’44 

Similarly, TDS finds fault with the Schools and Libraries Service. TDS claims that 
there is no evidence that Comcast Phone is offering the service in Washington, that 
posting the service on the web site is not sufficient to offer or solicit for the service, 

and that Comcast Phone is not providing the service to any customers in 
Washingt~n.’~~ TDS claims that very little ofthe service has to do with providing a 
telecommunications service. The service is described as a high-speed data service, 
point-to-point service, and as Channelized Exchange Service, it?., “the functional 

85 

‘I9 Id., 7 24-25, citing Exhibit 4 at 1, Section 1.B. 
‘“Id., 7 28. 

14’ Id., 75 24-26, quoting NARUC I at 641. 

Id., 35. 

“‘Id., 7 36. 

“’Id ... 7 45; TDS Reply, T 3. 

Id., 77 29-33. 
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equivalent of twenty-four voice grade fa~i l i t ies .”’~~ TDS asserts that this describes 
provisioning a school or library’s internal communications network, not a 
telecommunications service, and calling through the PSTN that is accomplished 
through case-by-case rates and bona fide requests, similar to LIS.’47 Further as 
Comcast Phone has discontinued its local exchange and interexchange services, TDS 
argues that Comcast Phone must be providing the service through VoIP, which 
Comcast Phone has described as an information service.”’48 

TDS also claims that Comcast Phone’s Access Service does not support a conclusion 
that Comcast Phone is a common carrier. TDS asserts that Comcast Phone’s Access 
Service is unusual, as it only bills interexchange carriers for terminating access.’49 
TDs argues that most access service is for service to both origination and termination 
directions, and provided by the entity providing local service, in this case Comcast IP, 
not the intervening entity, Comcast Phone.”’ TDS questions whether Comcast Phone 
actually provides access service, and asserts that the offering has to do with providing 
service so that CDV users may place calls to TDS end-users within the TDS local 
calling areas, not local interconnection with TDS.”’ Specifically, TDS argues that 
the interconnection Comcast Phone seeks is for local traf5c that would use different 
facilities than the access service facilities for interexchange carriers to reach Comcast 
IP, i.e., the Access Service has nothing to do with the arrangements between Comcast 
Phone and TDS for which Comcast Phone seeks interconnection, contrary to the 
requirements in Time Warner.’’’ 

In response to Comcast Phone’s arguments that interconnection will “bring the 
benefits of competition and lower cost innovative communication service to 
Washington’s consumers in TDS’ service territory,” TDS asserts that there is nothing 
that prevents Comcast IP from providing those services to its cable customers in its 

86 

87 

TDS Motion, 57 46-49. 

‘“Id., W 46-48. 

Id., (in 46-49,5 1. 

Id., 52-53. 

‘’O Id., 1 53. 
‘’I Id.., 1 56. 
Is’ Id., 77 56-57; see olso TDS Reply, W 3 1-33. 
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service territory.’” TDS argues the Commission should not be lulled into feeling 
good about Comcast Phone’s policy arguments, as Comcast Phone and Comcast IP 
are simply seeking the benefits of interconnection, such as number portability, 
through an artificial distinction ofusing two entities to provide the service.Is4 

88 Discussion andDecision. The primary issue in dispute is whether Comcast Phone is 
a telecommunications carrier entitled to negotiate or arbitrate an interconnection 
agreement with TDS under Section 25 1 of the Act. As the definitions of a 
telecommunications carrier and of telecommunications service derive from the 
common law standard for common carriage, the first issue for resolution is whether 
Comcast Phone is a common carrier. The federal cases and FCC decisions discussed 
above require that whether an entity qualifies as a common carrier depends on the 
specific facts at hand. NARUC I and II require first that the carrier “undertakes to 
cany for all people indifferently,””5 and second, that the carrier allows customers to 
‘bansmit intelligence of their own design and ~hoosing.””~ There appears to be no 
dispute about this second prong of the test. 

As Comcast Phone and TDS demonstrate in their pleadings, a carrier may be deemed 
a common carrier even if it is “a specialized carrier whose service is of possible use 
only to a fraction of the population . . . [but] holds himself out to serve indifferently all 
potential users.’”s7 However, “a carrier will not be a common carrier where its 
practice is to make individualized decisions, in particular cases, whether and on what 
terms to deal.”’58 Further, a carrier may be a common carrier for some activities, but 
not others, may qualify as a common carrier if it merely holds itself out to provide 
service but has not yet supplied service, and where it serves only one c~stomer.’~’ 

89 

I J 3  TDS Reply, lj 36. 

I” Id., 137. 
I” NARUC I at 641; NARUC II at 608. 

Frontier Broadcarting Co. v. FCC, 24 F.C.C. 25 1,254 (1958). 

”’NARUCLIat 608;seealsoNARUCIat641. 
I” NARUC I at 641; NARUC II at 608-9. 
IJq NARUC I1 at 608; Fiber Technologies, 22 FCC Rcd 3392, 

NARUC I1 at 609, quoting Industrial Radiolocation Service, 5 F.C.C.2d 191, 202 (1966); 

20-21. 
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YO Turning to the specific facts in this case, the first question is whether Comcast Phone 
holds authority to provide telecommunications service in Washington state. The 
parties agree that Comcast Phone is registered as a telecommunications company with 
the Commission.Iw TDS questions the validity of Comcast Phone’s registration due 
to the company’s filing with the FCC to discontinue “local exchange and 
interexchange telephone service” in Washington as ofNovember 28,2007. While 
this is true, Comcast Phone retains its registration in Washington, and this is not the 
proper proceeding to determine whether to revoke the registration. Until the 
Commission determines otherwise, Comcast Phone has a valid registration 
authorizing it to provide telecommunications services in Washington. 

91 Comcast Phone, relying on Bright House and various state decisions, argues that its 
status as a registered competitively classified telecommunications carrier is 
dispositive of its common carrier status.’61 While these cases are instructive, they do 
not determine the result in this case. Self certification by itself is not sufficient to 
demonstrate status as a common carrier. An entity must also show by its practice that 
it is a common carrier. I62 

92 State certification is one way of demonstrating that a carrier is holding itself out to 
serve the public. Providing service to the public or a fraction of the public is another 
way to meet this standard, although, contrary to TDS’s claim, a carrier need not 
actually provide service. Nor is it a requirement that a carrier pursue “widespread, 
general solicitation of customers from the general population” to qualify as a common 
carrier.’*’ A carrier may meet the standard by publicly filing tariffs or maintaining 
offers of service on a website, i.e., holding itself out to provide service.IM 

93 Comcast Phone offers several services through service guides on its web site. TDS 
argues that none of these services are telecommunications services, and that under the 

Stipulated Facts, 1 I .  
“’ Comcart Phone also claims that it is a common carrier because it chooses to be one, citing 
Southwestern Bell. A review of the case shows it does not supporr Comcast Phone’s claim. 

NARUC II at 608; see also US. v. Calromia, 291 U.S. at 18 1 

“’ TDS makes this claim, citing Southwestern Bell. TDS Motion, 9 21. Nothing in that case 
requires such solicitation for classification as a common carrier. 

Sprint-Whidbey, 9 25. 
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FCC’s requirements in Time Warner, Comcast Phone cannot be a telecommunications 
carrier if it does not provide telecommunications services. The Arbitrator disagrees. 

94 Contrary to TDS’ claims, Comcast Phone has provided evidence that it is offering its 
Schools and Libraries Service. The parties stipulated to the fact that Comcast Phone 
posts a service guide for the offering on its web site - which is notice to the public at 
large, as well as that portion of the public seeking this service. A copy of the service 
guide is attached as an exhibit to the parties’ statement of stipulated facts. Further, 
TDS’s claim that the service is not a telecommunications service fails. As Comcast 
notes, the service offered under its Schools and Libraries offering is similar to 
intrastate special access, which long has been a regulated telecommunication service. 
Comcast Phone also points out that the service provides connectivity to the public 
switched telecommunications network (PSTN), indicia of a telecommunications 
service. 

Similarly, TDS’s claims about Comcast Phone’s Access Service fail. WECA 
recognizes Comcast Phone as a Local Exchange Carrier, and Comcast Phone pays 
exchange access surcharges to the Washington Universal Service Fund for services it 
provides under this offering. Despite TDS’ assertions, Comcast Phone’s Access 
Service is not unusual- while it currently may provide only terminating access, it also 
clearly offers originating access, and is used by, on average, 12 to 18 interexchange 
carrier customers per month. Further, although TDS claims that the service is 
information, not telecommunications, service, Comcast Phone correctly asserts that its 
Access Service is a telecommunications service - it is the carrier providing local 
telecommunications service, not Comcast 1P. 

TDS raises the most concerns with Comcast’s LIS service offering, asserting that it 
looks more like private, not common carriage, and as with the Access Service 
offering, is more properly characterized as an information service. Comcast 
effectively counters TDS’ claims. The terms of LIS service, a specialized service, are 
indeed available to a particular class of customers -qualified, facilities-based 
interconnected VoIP service providers capable of providing their own last-mile 
facilities. However, the terms are not limited to Comcast affiliates, and decisions to 
serve a particular customer are no more individualized than those of other specialized 
services, including those offered under TDS’s own tariff. In a similar case, the Eighth 
Circuit found that Sprint’s individually negotiated agreement with a cable company 

95 

96 
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for interconnected VolP did not outweigh evidence of common carriage, recognizing 
that Sprint's contracts with last-mile providers will vary depending on the services the 
provider chooses and that the contracts may be confidential.'6s The fact that Comcast 
Phone currently has only one LIS customer, and that the customer is an affiliate of 
Comcast Phone, does not mean that the company does not qualify as a common 
carrier. 

97 Finally, we take note that Comcast Phone currently exchanges locally-rated traffic 
pursuant to five negotiated interconnection agreements with ILECs in Washington 
that were approved by the Commission.'66 

Having weighed the arguments proffered by both parties, and recognizing this is a 
very close decision, the arbitrator finds the balance of the facts in this proceeding 
weigh in favor of finding that Comcast Phone is a common carrier as a matter of law, 
and thus a telecommunications carrier under the Ac~. '~ '  Comcast Phone actively 
holds itself out to a portion of the public to provide Access Service, Schools and 
Libraries Services and Local Interconnection Service. As in a recent arbitration 
involving Sprint and Whidbey Telephone, the key determinant is evidence of an 
entity holding itself out to serve 
supports such a finding. 

As discussed above, and below, TDS's argument that Comcast Phone cannot be 
offering telecommunications service as it discontinued service in Washington is 
rejected. Comcast has demonstrated that it continues to provide telecommunications 
service in Washington. Similarly, despite the fact that Comcast Phone has agreed that 
the interconnected VolP service would be an information service, it is Comcast IP, 
not Comcast Phone, that provides interconnected VOIP.'~' The Arbitrator finds that 

98 

The evidence in this case 

99 

Iowa, 563 F.3d at 149. 
Stipulated Facts, 13-14. 

Is' The parties do not dispute the facts, but disagree about how the facts in this case apply to the 
law. The Arbitmor does not find TDS's arguments about Comcast Phone's Schools and 
Libraries, Access Service and LIS services to be disputed facts, but as disputes about how the 
facts apply in the decision about whether Comcist Phone is a common carrier. 

Sprint-Whidbey, 125.  

'"See TR 56, 11.2-15; TR75,II. 16-18. 
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Comcast Phone has reasonably and effectively demonstrated it is a common carrier 
providing telecommunications service in Washington. 

The fact that Comcast Phone has designated its entire contract with Comcast IP to be 
confidential, however, does raise some concerns. Designating its contract as 
confidential makes it difficult to determine if an offer by Comcast Phone to another 
customer would result in unjust discrimination or whether the company holds itself 
out “indifferently [to] all potential users” as required by NARUC 11.’” Thus, the 
Arbitrator recommends the Commission require Comcast Phone, as a condition of 
approving an interconnection agreement between Comcast Phone and TDS, to file its 
agreement with Comcast lP, and amendment, with the Commission in this docket, 
and to post the agreement on its web site or other publicly available location, making 
public all the terms and conditions of the agreement. Making the agreement publicly 
available should alleviate some of TDS’s concerns about the agreement between 
Comcast Phone and Comcast IP. 

loo 

IO! After finding that Comcast Phone is a telecommunications carrier entitled to 
interconnection with TDS under Section 251, the Arbitrator recommends that the 
Commission grant Comcast Phone’s motion for summary determination and deny 
TDS’ motion on this issue. 

4. Whether Comcast Phone may interconnect using only information 
service 

102 In its Time Wmner decision, the FCC determined that “the rights of 
telecommunications carriers to section 25 1 interconnection are limited to those 
carriers that, at a minimum, do in fact provide telecommunications services to their 
customers, either on a wholesale or retail basis.””’ In addition, the FCC requires that 
the carrier must be “offering telecommunications services through the same 
arrangement” for which it requests interconnection.”* TDS raises the question 
whether Comcast Phone can meet this requirement, asserting that none of the traffic 

”’ NARUCN at 608. 
”’ Time Warner, 14,n.39. 
1’21d . ,~  14,n.39,quoting47C.F.R.~51.100(b). 
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that Comcast Phone intends to deliver to TDS is classified as telecommunications 
service traffic.’” TDS concludes that Comcast Phone is not eligible for 
interconnection with TDS under Section 25 1. 

103 TDS asserts as a resolved fact that Comcast Phone and Corncast IP assert that the 
service offered by Comcast IP is an information ~ervice.”~ TDS concludes that all of 
the trafk delivered to TDS by Comcast Phone for interconnection would be 
information service traffic, and that by its admission, Comcast Phone will not be 
providing telecommunications service to TDS.I7’ TDS argues that under FCC rules, 
Comcast Phone may not seek to interconnect for the delivery of only information 
traffic.‘16 

104 TDS argues that Comcast Phone ignores the “same arrangement” requirement of Time 
W m e r ,  and that Comcast fails to demonstrate that Comcast IP’s information service 
is transformed into telecommunications service traftic under Comcast Phones’ Access 
and LIS service  offering^."^ 

IOJ Comcast Phone argues that CLECs have the right to interconnect and exchange traffic 
with ILECs when providing services under Section 25 I ,  regardless of the 
classification of interconnected VolP as either an information service or a 
telecommunications service.’” Comcast Phone argues that TDS misconstrues the 
FCC’s finding in Time Wurner. The FCC explained that its existing rules allow a 
carrier to exchange information service traffic through the same arrangement as it 
exchanges telecommunications traffic, such that ‘?he fact that a telecommunications 
carriers is also providing non-telecommunications service is not dispositive of its 
rights.”’” 

In TDS Motion, 12; TDS Reply, fi 33,35. 

”‘TDS Motion, 60, citing TR 56,11.2-15; TR 75, II. 16-18. 

Id., 72 606 I .  

Id., 7 62; TDS Reply, 7 5. 

”‘TDS Reply, 138. 
‘78Corncast Phone Motion, 724, citing Time Wumer, nn 15-16; Corncast Phone Response, lJ 37. 

Corncast Phone Reply, fi 37, quoting Time Wumr,  lJ 14,n.39. 
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106 Comcast Phone argues that the FCC's statements are not applicable here, as Comcast 
Phone does not seek to exchange information service traffic with TDS.'" Further, 
Comcast Phone states that regardless of whether the interconnected VoIP service 
provided to end-users is considered an information or telecommunications service, the 
wholesale PSTN interconnection that Comcast Phone provides to its interconnected 
VoIP service provider customers is a telecommunications service.18' 

107 Comcast Phone also claims that there is no truth to TDS' claim that Comcast Phone is 
not seeking interconnection in its own right to provide its services. Comcast Phone 
argues that the arrangement is fundionally comparable to the arrangement the 
Commission approved in the arbitration between Sprint and Whidbey Telephone."' 
Comcast Phone asserts that it will be providing telecommunications through the same 
arrangement for which it seeks interconnection.'" 

108 Discrrssion and Decision While there is no dispute that the Comcast entities have 
stated that the interconnection VoIP service is information service, the question 
before the Commission is whether this fact bars Comcast Phone from interconnecting 
with TDS under Section 25 1. It is indisputable the FCC has determined that "The 
regulatory classification of the service provided to the ultimate end user has no 
bearing on the wholesale provider's rights as a telecommunications carrier to 
interconnect under section 25 I .''lK4 In this case, it is Comcast IP, not Comcast Phone 
that will be providing the interconnected VoIP service. Accordingly, the arbitrator 
finds the classification of the service Comcast IP provides to retail consumers is 
irrelevant for purposes of the question of whether Comcast Phone is a 
telecommunications carrier entitled to interconnection under Section 25 1. Michigan 
and Vermont have reached similar decisions on similar facts.'" Further, however 
Comcast IP may describe its service, the FCC has yet to determine the regulatory 

Id., f 31. 

''I Corncast Phone Reply, 7 37. 
Id., 138.  
Id. 
Time Wamer,g 15. 

"' Michigan Arbitration Decision at 19; Vermont Board Decision at 16. 
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classification of interconnected VoIP and, as discussed above, this not dispositive to 
resolving Comcast Phone’s right to interconnection. 

109 In addition, Comcast Phone has demonstrated that it is providing telecommunications 
services, and will be providing telecommunications services through the same PSTN 
connection through which it seeks to provide interconnection, consistent with the 
FCC’s requirements in Time Warner. 

110 TDS’ arguments on this issue are not supported by the facts in this proceeding. As a 

matter of law, TDS’ motion for summary determination on this issue is denied. 

E. Implementation Schedule 

111 Pursuant to 47 U.S.C. $252(c)(3), the Arbitrator is to “provide a schedule for 
implementation of the terms and conditions by the parties to the agreement.” The 
parties must implement the agreement according to the schedule provided in its 
provisions, and in accordance with the Act, applicable FCC Rules, and this 
Commission’s orders. 

F. Conclusion 

112 The Arbitrator’s resolution of the disputed issues in this matter meets the 
requirements of 47 U.S.C. 5 252(c). The parties are directed to submit an 
interconnection agreement to the Commission for approval pursuant to the following 
requirements. 

1. Petitions for Review and Requests for Approval 

113 Any party may petition for Commission review of this Arbitrator’s Report and 
Decision by August 19,2009. Any petition for review must be in the form of a brief 
or memorandum, and must state all legal and factual bases in support of arguments 
that the Arbitrator’s Report and Decision should be modified. Replies to any petition 
for Commission review must be. filed by August 31,2009. 

114 The parties must also file, by August 31,2009, a complete copy ofthe signed 
interconnection agreement, including any attachments or appendices, incorporating all 
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negotiated terms, all terms requested pursuant to Section 252(i), and all terms 
intended to fully implement arbitrated decisions. This filing will include the parties’ 
request for approval, subject to any pending petitions for review.’“ The agreement 
must clearly identify arbitrated terms by bold font style and identify by footnote the 
arbitrated issue that relates to the text. 

115 Parties that request approval of negotiated terms must summarize those provisions of 
the agreement, and state why those terms do not discriminate against other carriers, 
are consistent with the public interest, are consistent with the public convenience, and 
necessity, and satisfy applicable state law requirements, including relevant 
Commission orders. 

116 Parties that request approval of arbitrated terms must summarize those provisions of 
the agreement, and state how the agreement meets each of the applicable 
requirements of Sections 251 and 252, including relevant FCC regulations, and 
applicable state requirements, including relevant Commission orders. A party that 
petitions for review must provide alternative language for arbitrated terms that would 
be affected if the Commission grants the party’s petition. 

117 Any petition for review, any response, and any request for approval may reference or 
incorporate previously filed briefs or memoranda. Copies of relevant portions of any 
such briefs or memoranda must be attached for the convenience of the Commission. 
The parties are not required to file a proposed form of order. 

/ / 8  Any petition for review of this Arbitrator’s Report and Decision and any response to a 
petition for review must be filed (original and six (6) copies) with the Commission’s 
Executive Secretary and sewed as provided in WAC 480-07-145. Post-arbitration 
hearing filings and any accompanying materials must be sewed on the opposing party 
by delivery on the day of filing, unless jointly filed. 

‘16 If the parties agree that no petition for review will be filed, the parties may file theirjoint 
request for approval and complete interconnection agreement at any time after the date of this 
Report and Decision. 
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I 19 An electronic copy of all post-arbitration hearing filings must be provided by delivery 
to the Commission Secretary either via the Commission’s Web Portal 
(www.wutc.wa.rcov/e-filing) or by sending an e-mail to records@,utc.wa.ev. 
Alternatively, Parties may furnish an electronic copy by delivering with each filing a 
CD or 3.5-inch, IBM-formatted, high-density diskette including the filed 
document(s), in MSWord file format (Le., <filename.doc) and Adobe Acrobat file 
format ( ie . ,  <filename.pdQ reflecting the pagination of the original. Attachments 
or exhibits to pleadings and briefs that do not pre-exist in an electronic format do not 
need to be converted. 

2. Approval Procedure 

120 The Commission does not interpret the nine-month time line for arbitration under 
Section 252(bX4)(C) to include the approval process. Further, the Commission does 
not interpret the approval process as an adjudicative proceeding under the 
Washington Administrative Procedure Act. 

121 The Commission will endeavor to enter an order approving or rejecting the 
Agreement by September 30, 2009.’*7 The Commission’s order will include its 
findings and conclusions. 

Dated at Olympia, Washington, and effective July 20,2009. 

WASHINGTON STATE UTILITIES AND TRANSPORTATION COMMISSION 

ANN E. RENDAHL 
Arbitrator and Administrative Law Judge 

As noted above, the parties have a5eed to waive the statutory deadlines in47 U.S.C. 5 197 

252(e)(4), but have requested prompt resolution of the petition. 
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Charles Murphy, Esq. 
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Tallahassee, FL 32399-0850 

Samuel F. Cullari, Counsel 
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Jeffry Wahlen, Esq. 
Ausley & McMullen 
P.O. Box 391 
Tallahassee, FL 32302 
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STATE OF INDIANA 

INDIANA UTILITY REGULATORY COMMISSION 

PETITION OF COMCAST PHONE OF ) 
CENTRAL INDIANA LLC FOR ) 
ARBlTRATION . OF AN ) CAUSENO.43621INTOl 
KN”ZRC0NNECTION AGREEMENT %‘WE ) 
TRI-COUNTY TELJCPHONE CO., INC. DIBIA ) 
TDS TELECOM AND TJPTON TELEPHONE ) lFpv AL ORDER 
COMPANY D/B/A TDS TELECOM ) 
PURSUANT TO SECTION 252 OF TEE ) 
FEDERAL COMMUNICATIONS ACT OF ) APPROVED: 
1934, AS AMENDED, AND APPLICABLE ) 
STATE LAWS 1 

SEP 0 3 2009 

BY TEE COMMISSION: 
Larry S. Landts, Commbsioner 
Lorraine Hik-Bradley, Administrative Law Judge 

1. Procedural History. On December 18,2008, Corncast Phone of Central Indiana, 
LLC, d/b/a Comcast Digital Phone (“Corncast F%one”) filed a Petition for Arbitdon in this 
Cause (‘Yctition’3 pursuant to 47 U.S.C. 5 252@)(1) of the federal Commuoicatim Act of 
1934, as amended (“Act”), to establish an intemomection agreement with Tri-County Telephone 
Co., Inc. d/b/a TDS Telecorn and Tipton Telephone Company W a  TDS TeIecom (collectively, 
‘TDS’). Sections 252@) and (c) of the Act direct state commissions to arbhate unresolved 
issues related to the obligations imposed on telecummunications Carriers and local exchange 
caniers by Section 251 of the Act. 

TDS timely responded. The parties agreed to forego a prehearing conference and 
submitted an Agreed Upon Proposed Pmcedural Schedule, which set the schedule and 
procedures for the taking of written and documentay discovery and the submission of pre-filed 
direct and rebuttal tatlnony. The Commission adopted the Agreed Upon Proposed Procedural 
Schedule by order dated March 11,2009. 

On March 6, 2009, TDS filed the direct testimony of Douglas Duncan Maedith, 
Director-Economics and Policy for John S t a d a k i s ,  Inc., who ttstified on behalf of TDS 
(%erdth Direct”). Also on March 6,2009, Comcast Phone filed the direct testimony of Beth 
Chmser, Executive Director of Regulatory Compliance for Comcast Cable Communications, 
LLC (“Choroser Direct‘’). On April 23,2009, TDS fled the rebuttal testimony of MI. Meredith 
(“Meredith Reply”), and Comcast Phone Bed, the reply tednony of Ms. Chomser (‘Chomser 
Reply’?. ? 



On April 30,2009, the parties Bed a Joint Motion to Stipulate Public Hearing, in which 
the parties stipulated to the authenticity and waived cross examination as to the direct and reply 
testimonies of Mr. Meredith and Ms. Chomser. On May 7, 2009, the Presiding Officers 
convened a hearing at which time counsel for Comcast Phone entered into the record Ms. 
Choroser’s Direct Testimony (Comcast Phone Ex. l), Ms. Chomser’s Reply Testimony 
(Comcast Phone Ex. 2), Ms. Cnomser’s verification (Comcast Phone Ex. 3), and Comcast 
Phone’s response to the Commission’s docket entry (Comcast Phone Ex. 4). Counsel for TDS 
entered into the record Mr. Meredith’s Direct Testimony (’IDS Ex. I), Mr. Meredith's Reply 
Testimony (TDS Ex. 2), Mr. Meredith’s verificaiion ( T D S  Ex. 3), and TDS’ response to the 
Commission’s docket entry (TDS Bx. 4). The parties subsequently filed their mpective 
responses to the Commission’s May 7, 2009 dffibt entry seeking additional information as 
Comcast Phone Ex. 5 and TDS Ex. 5.’ 

On June 4,2009 the P h e s  filed their Proposed Orders. On July 2,2009, Comcast Phone 
submitted a Notice of Recently Discovered Controlling Indana Authority and Supplemental 
Authority. On July 7,2009, the Presiding Officers appved  a new procedural schedule providing 
for the submission of Revised Proposed War;, with Exceptions due on July 24, 2009. On 
August 12,2009. Corncast Phone Bed a Supplemental Filing, to which TDS responded with an 
Objection on August 14,2009. On August 17,2009, TDS filed its Stutement Concerning New 
Hampshire Order. On August 18, 2009, the parties filed a Joint Motion to Extend Time for a 
Commission Order, which was granted via docket entry on August 18, 2009. On August 20, 
2009, Comcast Phone fled its Notice of Supplemental Authorip. 

2. Notice and Jurisdiction. Corncast Phone and TDS are both ‘public utilities” 
within the meaning of M. Code 5 8-1-2. TDS is an ‘’incumbent local exchange canid under 5 
Z1@) of the Act and Comcast Phone is a “requesting telecommunications carrier” within the. 
meaning of 5 252(a) of the Act. Pursuant to I.C. 5 8-1-2.6-1.5@)(2), this Commission has 
authority to arbitrate this dispute. The Commission has jurisdiction over TDS and Comcast 
Phone, as well as the subject matter of this Cause in the manner and to the extent provided by the 
laws of the State of Indiana and the Act. 

3. Pursuant to Section 252@)(4)(A) of the Act, 
the Commission “shall limit its considdon” to the issue set forth in Comcast Phone’s Petition 
and TDS’ Response. The parties have identified the sole disputed issue as “whether Corncast 
Phone qualifies as a telecommunications Carrier atitled to intenxnnection with TDS undcr 
Sections 251 and 252 of the Act.” This dispute is reflected in the following disputed 
intefconnwtion language: 



3. EFFECTIVEDATE 

3.1 This Agreement becomes effective (“‘Effective Date”) erdy if (l> +he 

W (12) when 
executed by each Party and after approval by the Commission under 
Section 252(e) of the Act or (23) . . . 

. .  

TDS proposes including language shown in the strike-through included in the text above. 
Comcast Phone asserts that the language is unnecessary because it argues that the law and facts 
cstahlishthat Comcast is a telecommunications carrier entitled to interconnection under the Act. 

4. Statatow Standards. The Act requires the Commission to “resolve each issue set 
forth kt the petition and response, if any, by imposing appropriate conditions as required to 
implement subsection [§252(c)] upon the Parties to the agmment, and shall conclude the 
resolution of any umesolved issues not later than 9 months after the date on which the local 
exchange carrier received the request under this section.”* 

We summarize the parties’ positions on the disputed issue. 

5. Position of the Parties. 

a Corncast Phone Direct Case. Through testimony submitted by Ms. Choroser. 
Comcast Phone asserts that it is a telecommunications carrier within the state of Indiana Ms. 
Choroser testified that Comcast Phone (1) offers ‘’various wholesale telecommunications 
services to the public, including both telephone exchange and exchange access senrice 
offerings,” which it pmvides through (i) its Local Interwnnection Service (“LIS”), offered to 
intaconnected voice over Internet protocol (“VoIP“) service providers, (5) exchange access 
services offered lo interexchange carriers (‘TXCs’’), and (iii) a Schools and Libraries service 
offered to qualifying schools and libraries, that includes both data networking and local exchange 
calling capabilities; (2) is authorized by the Commission to provide t e l m u n i c a t i o n s  services 
in Indiana, as reflected by the fact that it is a party to interconnection agreements with ‘hine 
othm incumbent carriers in Indiana,” including one between Comcast Phone and 
Communications Corpomtion of Indiana (a TDS m a t e ) .  

Ms. Choroser staled that LIS provides “public switched telephone network VSTN) 
interconnection” to interconnected VoIP service providers, which she describes 85 including the 
following: 

two-way intmnnection with the [PTSN] for exchange of voice ~ E c ,  and 
adminiskation of numbering m-, local number portability, operator 

47 u.s.c g zszZ@X4)(c). 
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services, 911 emergency calling services, and directory listing and directory 
assistance services. 

Ms. Choroser noted that LIS is a public offering “available to qualified providers of 
interconnected [VoIP] services.” She stated that similarly Situated Comcast Phone affiliates 
around the countxy also offer LIS. and several Comcast Phone affiliates have received inquim 
about the service. Us. Chomser stated that no prospective customer has complained about the 
terms and conditions of the LIS offking or alleged that Comcast Phone has refused to consider a 
request for service. 

Ms. Choroser stated that Comcast Phone ‘k approximately 35 exchange access service 

pufiuant to its existing state and federal tariffs. Moreover, she noted that Comcast Phone “pays 
terminating access charges to numerous other carriers, including TDS, in Indiana and 
elsewhere,“ and “makes and receives reciprocal compensation payments to othm local exchange 
carriers pursuant to its Section 251 Interconnection Apements in the state.” 

customers in Indiana who purchase either intrastate or interstate t ’ 
“ g &%as services,” all 

Ms. Choroser testified that the FCC has recognized that interconnected VoIP service 
providers require the assistance of LECs in order to serve their customas, and that the FCC has 
refared to this relationship as a ‘’partnerShip.” Further, the FCC ruled in Time Wumer that 
CLECs who provide wholesale service to interconnected VoIP service providen (as ComcaJt 
Phone does by way of its LIS offering) have.“full interconnection rights and obligations to 
provide PSTN ~ ~ ~ e c t i v i t y  to such pmvidm.” 

. .  

Ms. Choroser also cited the FCC‘s decision in Erighr House, in which ‘%e FCC found, 
and the D.C. Ckuit  Court of Appeals upheld, that Comcast’s provision of its interconnection 
services to its interconnected VoIP affiliate qualifie[s] it as a telec-uuications carrier under 
Section 222@) of the Act‘’ The D.C. Circuit affirmed Bright House and found that “any othcr 
voice Senrices provider similarly situated to Comcast’s interconnected VoIP provider affiliates 
could obtain LIS service &om these Comcast CLECs, and V&n had failed to provide any 
evidence to suggest that Comeast would turn away such customers.” Ms. choroser also 
referenced decisions &om “[mlore than one-half dozen states” involving Sprint’s attempt to 
obtain interconnection so that it could provide PSTN interconnection services similar to Comcast 
Phone’s LIS offehg. Ms. Choroser stated that in all of these cases, splint’s right to obtain 
Section 251 intefwnnection was affirmed. 

Us. Chomser argued that while Bright House, the D.C. Circuit’s decision affinnhg 
Bright House, and the Sprint interconnection cases are not binding in this proceeding, she felt 
tbat they were conectly decided and that the Commission should reach the same result. 

i 

~ ~ ~~~ ~~ ~~ ~ ~ 

’ Time W m r  Cable Raguerffor Declamrory Ruling thaf Compm‘tiw h l  Exchange C3.wriers May Oblain 
I n w n n e e r i o n  Under Section 2551 of #he Conmrunicafions Acf of 1934, as Amended. .to Pruvide Wholff& 
Telzommunieafions S&ff tD Y O  Pmvfden, M ~ q o m d u m  OpiaiOn and OrQ, 22 F . C C R  3513 (2007) 

‘ Brigh~ Hmre Nehwrk, LLC v. Yoiron Cali.&nin, Inc, MsmoI.ndmn Opiiu’on and Order, 23 F C C R  

(“rime Wmd?). 

10704 (2008) (‘BrightHoure”), af‘d, Verizon &l@rnin, Inc. v. F.CC, 555 F.3d270 (D.C. Ch. 2009). 
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b. TDS Direct Case TDS offered the direct testimony of Douglas Duncan 
Meredith, Mr. Meredith stated Comcast Phone wanted to interwnuect with TDS to enable 
another Comcast Corporation cable-based subsidiary to provide VoIP service over Comcast’s 
existing cable facilities. 

Mr. Meredith asserted that the FCC‘s decision in Time Warner stated that Sffition 251 
intmmnnection was “limited to telecommunicationS canim that provide wholesale 
telecommunications service and that seek interconnection in their own right for the purpose of 
transmitting traftic to or fiom another service pmvider.” MI. Meredith asserted that the scope of 
its action “is limited to wholesale canias that are acting as telewmmuaications carrie~fs] for 
purposes of their interconnection request” MI. M d t h  stated even if Corncast Phone were 
considered to be a common carrier in the regional telecomunicntion carrias (“RTCS”) service 
tenitones, the W c  proposed to be delivered by Comcast Phone to the RTCs through the 
Section 251 interconnection agrement is interwnnected VolP service traffic, which he stated 
has not been designated as telecommuaicntions trafIic by the FCC. Mr. Meredith testified that 
the failure to exchange telewmmunkations traf6c through a Section 251 interwnnection 
arrangement is not in compliance with FCC regulation 47 C.F.R. 9 51.100 and does not meet a 
threshold requirement for Section 251 interconnection. Mr. Meredith opined that Comcast 
Phone’s requested arrangement would overstep the limits the RCC placed on wholesale service 
providers in Time Wurner. Mr. Meredith stated that w e s s  iraffic does not qualify Comcast 
Phone for interconnection with TDS under 5 51.100 because no access trafk would be 
exchanged through a Section 251 armngement with Comcast Phone. Mr. Meredith noted that the 
TDS companies do not send or receive access traffic over Section 251 interconnection facilities. 

Mr. Meredith d e s m i  47 C F B  8 51.100 85 follows: 

FCC regulation 47 CF.R 5 51.100 establishes a 
telecornmunidons carrier’s g e n d  duty purmant to section 251 
of the Act. Section 51 .loo@) prescn’bes the type of interconnection 
access granted by one telecommunications carrier to another 
telcwmmunicatim Carrier that has obtained interwnnection 
pursuant to section251. Specifically it states: 

(b) A telmmmunication carrier that has interconnected or gained 
access under Sffitions 251 (axl), 251 (c)(2), or 251 (c)(3) of the 
Act, may offer information services h u g h  the same an’angemmt, 
so long BS it is offering telecommunications services through the 
same arrangement as well. 

Mr. Meredith explained how 47 C.FB 8 51.100 applied to Comcast Phone. He stated 
this FCC regulation addresses the exchange of traflic between two csnicrs via an interconnection 
arraugtment MI. Meredith said the d e r  obtaining the intmmn ffition must be transmitting 
telewmmunicalions M c  pursuant to 5 251(a)(l), 25l(c)(2), or 251(c)(3) of the Act as an initial 
cntuion for establishing the cormection under 8 51.100. He asserted that only after this initial 
crituion is established for telewmmunications service trsffic may a telecommunications canier 
use the excess capacity of the same iuterconuection facility to exchange infomation 8 a V i c e ~  

-5- 
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tmf?ic. Mr. Meredith asserted Comcast Phone may not obtain intermection pursuant to Section 
51.100 solely for nowtelecommunications purposes. Mr. Meredith stated that in this case that 
addresses local intcrumnection, Comcast Phone must exchange telecommunications sewice 
baLTic subject to Section 251 over the requested trunks and facilities before it can use the excess 
capacity in the same interconnection mangement to exchange infomation services traffic. Mr. 
Meredith stated Comcast Phone is seeking to exchange VoIP MC, which Comcast Phone does 
not claim as telecommunications M c ,  over the interconnection facility. 

Mr. Meredith also addressed the role of state commissions in interconnection matters. He 
asserted that in the Time Wumer case, the FCC stated it would not review any state 
commission’s evidcntiazy assessment as to whether “an entity had demonstrated that it held itself 
out to the public su6iciently to be deemed a common carrier under well-established case law.” 
Mr. Meredith indicated the PCC’s statements regarding state proceedings in Time Warner are 
important because they reinforce the role of the states to determine if a pmvlder has Section 25 1 
interconnection rights. He said this determination depends on whether Comcast Phone is seeking 
interconnection for the purpose of transmitting telecommunications traffic to or fiom the. TDS 
companies. He also stated that the Time Warner decision indicates the FCC does not believe that 
self-certification is a sufticient determination of whether or not a provider is a common carrier 
forpurposes of Section 251. 

Mr. Meredith stated that Comcast Phone provided no evidence that it sought 
interconnection in its own right to transmit telecommunications t d i c  to or f b m  the TDS 
Companies.’Mr. Meredith said that based on the Petition and the infirnation he had reviewed, 
his mmmendation to the Commission was for the Commission to determine Comcast Phone 
was not eligible for Section 25 1 interconnection because it was not a common carries in the TDS 
territories. 

Mr. Meredith testified he bas reviewed Comcast Phone’s LIS tariff in Indiana, and has 
identiiied several facts supporting the conclusion the LIS was not being offered on a common 
carrier basis in the state. He stated that Comcast Phone is not a common carrier for puposes of 

private service, not a common &er offering. He said Comcast Phone made individualized 
decisions in some cases and cited National Association of Regulatory Utili@ Commissioners v. 
FCC, 525 F.2d 630 (D.C. Cir. 1976). and Southwestern Bell Telephone Company v. Federal 
Communications Commission, 19 F.3d 1475 @.C. Cir. 1994). as showing that carriers making 
individualized decisions were not common carriers. 

its LIS Service because there were several aspects of the d f f i  that wem charaden. ‘stic of 

He stated the LIS tariff was without specific provisions that would actually govern the 
terms and conditions of the service offering, and that the LIS tariff was a tool designed to 
camouflage the Comcast Phone relationship with its Comcast IP m a t e s .  He stated that LIS did 
not support common carriage status and did not support Section 25 1 interwmection. He testified 
that the LIS tariff was only available to a bonafide customer but the t.ariE did not define a ”bona 
We’’  request. He said charges for the LIS service w a e  developed on a case-by-case basis subject 
to moditication on one day notice. He contended that Corncast Corporation’s retail subsidiaries 
were the only providers that would not be disadvantaged by increased rates or any tamination 
p d t y  since it would be paid by one Comcast entity to another. 

-6- 



Mr. Meredith stated that Comcast Phone had no local telmmmunications td3ic to 
exchange with the Respondents in this proceeding. He said LIS service consists solely of VoIP 
t d i c  and that Schools and Libraries service is referred to as a point-to-point LAN service which 
does not generate any telecommunications traffic that is exchanged over the Section 251 
intenmmection arrangement. Mr. Meredith stated that Comcast Phone’s wholesale offering was 
intended to be private caniage for Comcast IP’s retail offerings. Mr. Meredith stated that if 
Corncast Phone is providing service on a common carrier basis in another area of Indiana it does 
not suggest or imply that it is a common carrier in the Respondent TDS Companies’ service 
territories. FurThcrmare, he stated, t h m  was no evidence showing Comcast Phone was seeking 
intemonnmtion in its “own right” for the purpose of transmitting telecommunications traffic to 
or from the Respondents. 

Mr. Meredith said that Comcast Phones’ Schools and Libraries service did not qualify it 
as a common carrier because it is d e s c r i i  as a ‘%high-speed data service that uses point-to-point 
T-1 circuits for the intaconn ection of Local Area Networks (LANs) acmbs the customer’s 
physical locations.” He testified these factual considexations suggest the Schools and Libnuies 
service does not support its qualification as a common canier for any service q u i h g  Section 
251 interconnection. Lastly, Mr. Meredith stated that Comcast Phones’ exchange access service 
allows end user customem to make and receive calls M m  their selected interchange carrier 
(“IXC‘?. Mr. Meredith said that if Comcast Phone has no d l  end user customers because of 
never offering retail local exchange service in Indiana, it camnot be a terminating switched access 
service provider. Mt. Meredith stated that 5 ~ d l a r y  services off& with Interconnected-VoIP 
service are not telecommunications service because the underlying service they support is, as 
claimed by Comcast Phone, not telecommunications service. 

Mr. Meredith stated the FCC has concluded that there. are some services or functions that 
are. 7ncidental or adjunct to common carrier transmiss ion service,” including local number 
portability, central office space for coUocation, and certain billing and collection services. Mr. 
Meredith asserted that according to the FCC these &c*l “should be treated for regulatory 
purposes in the same mauner as the transmission services underlying them....” He argued the 
FCC has indicated that these adjunct-to-basic Services are vital to the provision of the 
t e l m u n i c a t i o n s  services. Mr. Meredith said that using this same policy directive, it follows 
that when the underlying retail service is not a telecnmmunications service and not a common 
cauier service, these adjunct-to-basic services supporting the provision of‘ non- 
telecommunications services should be treated similarly as non-telecommunications services. 
Mr. Meredith said Comcast IP will be offering a retail Iutemonnected-VoIP service which is not 
a telecommunications service. Thmfire, he concluded that since the underlying retail service is 
not a telecommunications service, Comcast Phone’s provision of ancillary services incidental to 
this transmission of non-telecommunications traffic does not constitate tclmmmunications 
service. Mr. Meredith contended that the i n s d o n  of a wholesale provider in the middle does not 
change the status of the underlying service. Mr. Meredith statcd that to have it otheawise would 
provide an oppoauOity for non-telecommunications pvidem to obtain the benefits affonied 
telecommunications carriers not currently allowed under federal regulaiions or policy. 



Mr. Meredith stated the Commission should not consider htmnnection a m e n t s  in 
other states. He also said that the existence of Comcast Phone interconnection agreemats in 
other statm does not &omatidly support Comcast Phone’s claim of being recognized in those 
states for purposes of Section 251 interconnection with Respondents. Mr. Meredith 
xecontmended the Commission detamine that Corncast Phone is not a common Carrier in the 
Respondent TDS Indiana Companies service territories. 

e. Corncast Phone Reply. Jn response to TDS’ assertion that Comcast Phone is not 
seeking interconnection “in its own right,” h k  Choroser stated that Corncast Phone is not 
offaing a VoIP product itself, but is seeking jntercomcstion in its own right to offer wholesale 
t e l e c o d c a t i o n s  services. Ms. Choroser charactaized Mr. Meredith’s testimony as an 
“attempt to blur the distinction between the telecommunications services that Comcast Iphone] 
provides and the interconnected VoIP services that its a&liates offer” which “ignores the 
distinction between an end-user product and Comcast’s wholesale telecommunications services.” 

Ms. Choroser contended that the classification of a service offered by Comcast Phone’s 
customer, whether a5iliated or not, is “irrelwant to Comcsst [phoners status as a 
telecommunkations carrier and related Section 251 intmnuection rights.” ‘what matters, Ms. 
Chorosa argued, is tbat Comeast Phone offers ’’retail telecommunications services directly to 
end-users and wholesale telecommUnications saoiceS to other providers.” Ms. Choroser 
contended that %e Warner clari6ed that, in a wholesale interconnection services arrangement, 
the regulatory classitication of the savice provided to the vltimate end user - whether 
interconnected VoJP or another service - has no bearing on the wholesale service provider‘s 
Section 251 interconnection rights. 

Ms. Choroser addressed Mr. Meredith’s concerns about Corncast Phone’s LIS offering. 
First, she testified that bonafide is a common contract term that rqubes no separate definition. 
Ivls. Choroser opined that potential customers can determine whether they qualify far LIS based 
on the description of the service. Likewise, MS. Chomser assated that the reference to 
“applicable” stab or federal law is not confusing and would not deter a potential customer. She 
also noted that the “draconian financial provisions’’ identilied by Mr. Meredith nrc actually 
common contmct terms; that the LIS tariff states on its face that the termination provision is not 
a penalty aud will only be assessed when neceassry for Corncast Phone to m v e r  its costs; and 
that the PCC has held that csrly tetmiuation clauses are reasonable telecommunications conbct 
terms. 

In addition, Ms. Choroser stated that common carriers are not required to offer 

the right to intcramect to p r i d e  its PSTN intemmnection senrice, Ms. Choroser noted that 
regulators have approved the common carrier status of contracts with individualized prices, 

standadzed contracts in all cases. Citing the Iowa Utilities Board order hnding that Sprint had 

because each conkact may contain c i r c m c s  and bundles of services unique to each 
customer. Furthermore, she asserted that tariff offerings utilizing Individual Case Basis (”ICB) 
pricing are not only well accepted, but arc the norm for o f f .  likc LIS. 

i 
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Ms. Choroser sti~ted that the PSTN intemnnection offered to interconnected VoIP 
s&ce providers is a telecommunications scrvice, and that there is no basis to Mr. Meredith’s 
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claim that Comcast Phone will not be transmitting any telewmmunicationS trafiic. Ms. Choroser 
stated that Mr. Meredith had ”inappmpriately directed the Commhion’s attention to the end- 
user interconnected VoIP service provided by Comcast Phone’s interconnected VoIP service 
provider affiliates (“Corncast IP”).” Thus, Ms. Choroser argued that Mr. Meredith’s Section 
51.100 analysis would only be relevant if Comcast Phone planned to offer information services. 
Ms. Chomser stated that because Comcast Phone.is offering wholesale telecommnnications 
services (to intercoMccted VoIP savice providers) via its interconnection agreement with TDS, 
Section51.100hasnobearingonthiscase. 

With respect to the contention that Comcast Phone may not “self-ccrblfy“ as a common 
carrier, Ms. Chomser assated that the “key factor in establishing ‘telewmmunications carrier’ 
statu8 is the entify’s announced wilkgness to hold itself out as a common carrier.” Ms. Chomser 
stated that the FCC used the phrase “self-certify” to describe a carrier’s willing offer of 
telewmmuuications services to the public and the rights and obligations attendant thereto, 
including regulatory oversight. She argued that because Comcast Phone is certificated by the 
Commission, provides telecommunications sewices in Indiana pursuant to publicly available 
tariffs, and has declared its willingness to serve as a wmmon carrier, ‘%omcast qualifies as a 
telcr,ommunications carrier as a matter of law.” 

In response to Mr. Maedith‘s testimony dismissing the significance of Comcast Phone’s 
other interconnection agreements in the state, and with other TDS entities, which Mr. Meredith 
claims were en- into at a time when TDS did not fully undestaml Comcast Phone’s business 
model, Ms. Choroser noted out that Comcast Phone never offered a retail circuit switched 
telephone service in Indiana Ms. Chomser stated that Comcast Phone’s servim offerings today 
are no different than those offered when Communications Corporation of  Indiana, and the other 
nine DwECs in Indiana, executed their respective intexwnndon agreements with Comcast 
Phone. 

d. TDS Reply. Mr. Meredith argued that even if Comcast Phone is considered a 
tetecommmunications carrier, it is not “automatidf’ eligible for Section 251 h~ercoMeCtiOII 
with TDS. Comcast Phone, Mr. Meredith contended, must deliva telecommunications traffic, as 
required in FCC regulation 47 C.F.R. 8 51.100. Mr. Meredith contended that Ms. Chomser’s 
testimony omits an ”athnative declaration” that Comcast Phone will deliver 
telecommunications traffic, and ssserts that Comcast Phone “proposes to dativm its.VoIP 
M C . ”  

With regard to Ms. Chonxer’s discussion of Comcast Phone’s Schools and Libraries 
service, Mr. Meredith replied that this service is not eligible for interconnection because 
“Comcast Phone nwm describes this service as a telecommunications service,” “Comcast Phone 
has never claimed there are. any potential custometa in [TDS’] Senrice tenitones,” and Comcast 
Phone has not provided any evidence of what its facility and system conditions are. Mr. Meredith 
repeated his.assertion that Comcast Phone’s wholesale and retail service offerings do not qualify 
Comast Phone for interconnection. 

MI. Meredith also contended that Ms. Choroser had misinterpffited the FCC‘s Time 
W m e r  ruling. Mr. Meredith stated that Comcast Phone was not abiding by this decision because. 
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it seeks to provide exclusively informa!ion services. He reiterated that the FCC placed limits on 
the applicability of interconnection for retail VoIP providers in Time Tamer and Bright H a r e .  

MI. Meredith rejected Ms. Choroser's reliaum on the Michigan Public Service 
Cornmimion's decision granting interconnection rights to Corncast Phone's Michigan atEliate 
because that decision was unique and therefore not relevant to this matter. Mr. M d t h  stated 
that the Michigan commission did not permit the parties to conduct discovery, and that no 
testimony w a  offered in that proceeding. Mr. Me~edith contended that the decision Yocused 
inappropriately on Comcast Phone's carrier status when the issue is whether Comcast Phone is 
eligible for Section 251 interconnection unda the regalations and policies of the FCC." Mr. 
Meredith also rebutted the relevance. of the intaconnection agreements between Corncast Phone 
and other TDS affiliates in Vermont and Indiana He stated that those agreements were entered 
into voluntarily before it became clear to TDS how Corncast Phone and its afiiliates were 
operating subsequent to their withdrawal of exchange savice from the rn&eQlnce. He stated 
that at the time the agreement was executed, Comcast Phone had not executed n na t iod  policy 
to withdraw its exchange services. 

6. CommMon Discussion and Rindinps The Commission finds that Comcast 
Phone qualifies ns a telecommunications &er under 47 U.S.C. 0 153(44) and is entitled to 
intexwmection with TDS pursuant to Section 251 became (1) it has received authority h m  the 
Commission to provide telecommunications services in Indiana, and (2) it does, in fact, offer 
such services to the public. M e r ,  Comcast Phone r e q u b  intexwnnmtion with TDS to 
exchange telecommunications trafl[ic with TDS. 

~n reaching this conclusion, we foliow Commission precedent in the sprint &, a 
Section 252 arbitration between Sprint and several mal ILECs, in which we found that S@ht 
was n telecommmicntions canier entitled to Section 251 interconnection so that it could provide 
"PSTN intcrcomection" services to MCC Telephony, a cable-affiliated provider of voice 
services. The Commission's Sprint Order is similar to those of other state commissions and in 
accord with the FCC's &ding in Bright Howe, nffinned by the D.C. Circuit, that Corncast 
Phone qualifies as a telecommunications carrier by Virtue of its LIS offering to interconnected 
VoIP service providers. Our decision is also in m n 3  with the FCC's ruling in Time Ivarner, 
which provides that teleunnmUnications carriers are entitled to Section 251(a)-@) 
intmMCCtiOIl in order to provide wholesale Services, inclUdhg to hka'WmB3ed VOIP service 
providers. 

. A. Comesst Phone is a Telecommunications Carrier. Many of the rights and 
duties that make local competition possible are available only to telewmmunications carriers. 
Both Indiana and federal law require telmmmunications carrim to serve the public in ways that 

' In thehfmer ofsprint Comnnmimtiom,~. LP.5 Pelition forhbimtwn P u m t  to Section ZSZ(B) of the 
Communication, A d  of 1934. (u A d d  by the Telecommunie.iiom Act of 1996, and &?Applicable Stale Imw 
for RareS. Twnu and Com&nr of Int.wcomr.ctiOn with Ligonier Telephone Campy, Ine, Cause No. 43052-WT- 
01 (oonsolidaicd with 43053-INT-01 and 43055-INTdl) (Id UtiL Rcgpktay Comm'n , Sept 6, 2006) ("Sprint 

. . .  . .  
. .  . 

w 9 .  
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private canim ned not, including the duty to pmvide service upon request. Comcast Phone's 
certificated status is thus the dispositive fact in this case. Corncast Phone is authorized to pmvide 
local exchange, inkrexchmge and oper telecommunications services in In&? pursuant to the 
authority granted by this Commission in Cause No. 42593 (June 9, 2004). Pursuant to that 
authority, Corncast Phone qualifies% a competitive local exchange canier ("CLEC") and is 
therefore a teleoommmunications cania under the Act. 

There are two basic requirements for an entity to be considered a telecommunications 
ely and carrier. First, the carrier must hold itself out to serve all potential users indiscnrmnat 

second, it must allow each customer to transmit information of the customer's choosing? 
Corncast phone qWes  under both elements of this test. 

. .  

The evidence shows that Corncast Phone offers three services in Indiana: LIS, Schools 
and Libraries, and exchange access services. These telecommunications sexvices are all offered 
puKuant to its publicly available Indiana and federal tariffs. Thw, Corncast Phone satisfies the 
public "holding out" requhment We iind illustrative the decision of the New Hampshire 
Commission that Comcast Phone qualifies as a telecommunications carrier entitled to 
interconnection by virtue of its e x c h g e  access and school and libraries service offerings alone! 
Both involve the trammission of infomation of the customas' choosing and the service8 are 
offered pursuant to kif€. The schools and librariea.service includes several telecommunications 
service components, including pint-&pint transpd, which is similar to Ceaain types of 
"special access" telecommUnications services that have been regulated by the states am3 the FCC. 
The service also includes local and longdistance calling capabilities which qualify as 
telewmmunicatim services under the Act and are among the types of service which the 
Commission has given Comcast Phone the authority to provide. We concur with the New 
Hampshire Commission's findings, and find that Corncast Phone is entitled to intenOnnection as 
a consequence. 

The LIS offakg also qualiiies as a telecommunications savice. LIS pmvides a 
connection between a customer's facilities and the public switched telephone network. See, 
Comast Phone Ex. 2, p. 2. Comcast Phone ais0 transmits its customas' telewmmmnications 
traftic in the same format in which it is received, the TDM telecommunications format. Id., p. 5. 
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LIS is also offered pursuant to tariff, in which it is made available to any qualifying customer 
who requests the service. 

The tnmSmission requirement is also satisfied. The evidence shows that Corncast Phone 
is a party to approved Section 251 interconnection agreements between itself and eleven other 
incumbent carriers in Indiana, includh one of TDS's other afhliates in the state, 
Communications Corporatian of Indiana. Pursuant to those. interconnection agreements, 
Corncast transmits and receives non-toll, locally rated traffic either on a "bill-and-kesp" or on a 
reciprocal compensation payment basis. Comcast Phone also provides either intrastate or 
inkcstate terminating access service to approximately 35 customers in the state, and "pays 
terminating awess charges to numerous other carriers, including TDS, in Indiana and 
elsewhere," for toll traffic originated by its customers. Comcast Phone r e q u k  intenonnection 
with TDS so that its customers can communicate with TDS' customers, and vice versa 
Moreover, interconnection with TDS is required so tbat third-party mterexchange carriers can 
mute their M C  to Comcast Phone's customers.'" 

% 

Our finding is consistent with the FCC's determination in Brigbt House (af3irmed by the 
D.C. Ciuit):" Le. that Comcast Phone is a telecommunications carrier. In so ruling, the FCC 
relied in large part on the fact that both Comcast and Bright House previously cerlifted that they 
had operated and would continue to operate, as common carriers serving all similarly situated 
customers equa~y." AS the FCC explained: 

We give sigdicant weight to these atktations because being deemed a 
"common canid' (i.e,, being deemed to be providing ''telecommunications 
services") confers substantial ~sponsibilities as well as privileges, and we do not 
believe these entities would make such a statement lightly. Further, supporting 
our conclusion are the public steps that [Corncast and Bright House] have taken, 
consistent with their undertaking to serve the public hdif€erentJy. Specifically, 
each . . . has obtained a certificate of public convenience and necessity (aa a 
comparable approval) from the state in which it operates. Moreover, ea&. . . has 
m t d  into a publicly-available interconnection agreement with Vaizon, filed 
with and approved by the relevaut state commission puTsuwt to Sections 25 1 and 
252 of the Act. These facts, in combdon,  establish a prima facie case tha! 

i: 
i' 
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[Corncast and Bright House] are indeed telecommunica!ions carriers for purposes 
of Section 222 ofthe ~ c t . "  

TDS asserts that Bright H m e  is inapplicable because it was decided under Section 222, 
not Section 251. TDS' argument ignores the normal rule of statutory construction and 
interpretalion under which identical words used in M m t  parts of the same statute am 
generally presumed to have the same meaning. The tmn "telecommunications canid' is deked 
in 47 U.S.C. 5 153(44), and that definition applies throughout the Act, which includes Section 
251. 

Moreover, the Bright House decision is in accord not only with our own Spin% decision, 
but also with the decisions of state regulatory commissions and courts across the Each 
of these cases aftirmed the telecommunications service status of the PSTN interconnection 
service offered by a CLEC like Corncast Phone and M e r  aftinned a CLEC's interconnection 
rights under Section 251. Three cam, in Vumont, New Hampshire and Michigan, specifically 
involved Corncast Phone While we recognize that thee cases are not binding upon 
this Commission, we nonetheless find them persuasive authority and concur in their conclusions. 

. .  I' Id. 

I' Cambridge Telephone Compaq, et al, ordp, Docket No. 05-0259, el d, 2005 WL 1863370 (Ill. CC. July 
15,2005); Sprint Corn. Co LP v ACE Comm. Group, et a13 Ordcr on Rehearin& Docket No. ARBo5-2.2005 WL 
3624405 (Iovm UtiL Bd, Nov 28,2005) ("Sprint Iowa Order") a d  Iowa Telemrnm. Sews.. Inc v. Iowa VI&. 
Ed., 563 F.3d 743 (8th Cir. 2009): In ike MaIim of ike.Peritton of ComrnvnicrUiona Corporalion ofMichip, M a  
TDS Telemn, for&cfioN 2511252 orbiIralion of inmcqnnecrion ral.9, tmu and ConditYoN wiih Commrl Phone 
of Michigan, & / a  Comcasf D@tal Phone. Order, Case No. U-15725. U-15730 (Mi& PSC, Mush 5, 2009) 
("Comdast-TDS M i c h i g ~  Dcc~cm"). afg In fhe Mager of Ihe Petition of'Conunw!iaIianr Copration o f  
Michlgan, M a  TDS Telecom, for SectYoN 2 5 1 s I  Arbibvlion of Inlerionncclion Rnt-, T m  and Condifions 
wirh Comcnrt Phone of Michigan, N o  ComcrrPt Digital Phone, Decision ofthe fitrator, Case No. U-15725, V- 
15730 (Mica PSC, Jan u), 2009); Sprint Conun. Co. LP v. N e h k a  Pub. Sew* CO., Case No. 405CV3260,2007 
WL 2682181 (D. Neb., Sept 7,2007). rev'g Re Sprint Cornm. Co LP, OPjniDn and F i i  Awl. No. C-3429, 
2005 WL 3814447 (Neb. PSC, Sept 13, ZOOS); Comast Phone of New Hamphire M a  Camcast Digiial Phone 
Petition for Arbilmtion ofRates, Tennr and Ccndirionr ofInImnn&n wich TM# DT 08-161, Onkr No. 25,005 
(NB. P.U.C. Aug: 13, 2009); B h h i r e  Tel cbrp v. Sprint, Caw No: 05-CV-6502,2006 WL 3095665'(wDNy, 
oct 30,2w6), a f fg  Sprtrt Comm. Co. ZP, Onkr Resolving Arbitration hues. Cescs OSC-0170, -0183 (NY PSC, 
May 24, 2005) crnd Order DcnyiOS Rc- Cases 05cO170. -0183 (NY PSC, Ang 24, 2005); Sprint 
ConununicaIinm Company, LP., Order Ruling on 0bjn;tiaM and Requiring the Filing of a Composih AgrcemmC 
Docket No. P-294. Sub 30 (N. CmlinaUlilities comm'n Doc. 31,2008). 2008 WL 5456090 (N.C.U.C.), adopiing 
m relevant part Sprint Conununiwtiom Company, LP., Arbitration &der, Dockct No. P-294, Sub 
30 (N. C d d b  Utiljtiea Connn'n Angust 29,2008) 2008 WL 4123656 (N.C.U.C.)); Re Tho Chumpuign Tel CO, 
Care No. o d 1 4 9 & ~ - ~ G  el al (Obi0 PUC, Apr. 13, 2005); Sprint C o r n  Co ZP, Order, App No. 
310183F0002AMA, a al, 101 P N C  895,2006 WL 3675279 (Pa PUG Nov. 30,Zooa); COmoffdbted Chm. of 
FQ?~ Bend CO v Public Unufp Comnrlsrfon of T a ,  Meuomndum opinion and Order, 497 F. Supp 2d 836 (W.D. 
Tcx 2ow). afgPetirion ofsprint Cum: Co LP, Order, DockstNo. 32582,20@ WL 2366391 vex. PUC. Aus 14, 
2006) f'grinr T w  PUC W'); Pentionr of V m n t  Telephone Compw, Inc. ana' Comuut Phone of Ysmont, 
LLC N o  Corncart Digital Phone, f i r  &itration of mr INoronnt?cl&n Agrewrerir Benveen VTel and C o m t .  
Fumiant M S d o n  252 of he Telecomnnmicariorrr Ae'of 1996. and Appkable Slate Lnvs, Final Gnlci, Docket 
No. 7469 (vt PSB, Fcb. 2,2009); Re sprint Corn.  Co. LP. Ordcr No. 4, Docket UT473031.2008 WL 227939 
(WGTC, Jm. 24, ZOOS) (=- Wmhimglon OnLr"). 

Is whilt ms sthlcked the Midigan pmeding on the gmnnds that no testimony wso o w  in the 
pmss- thc nrbitraior's mion explicitly d - s  "cxtnuivc attachment8 and qqm- t c s f & m ~ .  
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B. Comeast Phone's Customers and the Services They Provide Are Not 
Relevant to Comcast Phone's Telecommunications Carrier Statns. TDS argues that LIS does 
not qualify as a telecommuunications service because. Comcast Phone's customers are 
interconnected VoIP savice providers. However, as the FCC found in Time Wumer, the 
"regulatory classification of the [intaconncctcd VoIP] service provided to the. ultimate. end USCT 
has no bearing" on the interconnection rights of wholesale providers.'6 We therefore reject the 
argument that the nature of traffic as it is originated or terminated has any bearing on 
telecommunications carriers' rights and obligations with respect to the exchange of that trafEc on 
the PSTN. 

Comcast Phone provides a telecommunications service to its .tsliate(s) providing VoIP 
service, with whom it is interconnected, but it d m  not provide VoIP itself. In other words, while 
Comcast Phone's customers' traffic may be originated in IP format, that does not mean that 
Corncast Phone is seeking to exchange TOIF' traffic" with TDS. To the contrary, Comcast 
Phone's traflic is telecommunications traffic under the Act The regulatory classification of the 
service that its customers y v i d e  does not atreat the regulatory classitication of the service that 
Comcast Phone provides.' 

TDS cites 47 C3.R $51.100 in support of  its position. That regulation states in relevant 

A telecommunication carrier that has interconnected or gained access 
under Sections 251 (a)(l), 251 (c)(2), or 251 (c)(3) of the Act, may offer 
information services through the same anangement, so long as it is 
offering telecommuuuioations services through the same arrangement as 

part: 

. well. 

Comcast Phone provides telecommunications services. Therefore, we need not address 
the question of whether Corncast Phone is providing information services. 

C. Comcast Phone Satisfies the Public "Holdlag Out" Requirement TDS argueS 
that LIS does not satisfy the "public holding out" rqUirement of the common carrier test because 
of the "restrictive"nature of the services they offer. We disagree. As we found three years ago in 
the Spmr Order, 

[i]n order to detennine whether an entity qualifies as a common carrier, we must 
tirst consider whaher the carrier holds itself out to serve potentid users 

Cumcart-TLX Michigan Decuion. -on of mC Arbitrator, p.1 (Jan. 28,2009), supra n. 13. In additids TDS 

9, 16. Information s- m provided Via 
tclecomrmmicOtionr. but thcy at mutually exclusive statutory utcgona, as tb FCC has ~cngnized. See d o  
Implenentntian of Lke Non-Arramfing S@cgunr& ofssCrion 271 end 272 of the Commmimriom Act, 11 P.C.C.R 
ZlWS,f103 (1%'). 

" Fm example, dinl-aq, ISP custamud affiws tbe Intenet o w  ardinnry fclcpbnnc liaes. IntEma access is an 
inf'odon scrvicc. But that docs not traoaform the tclcwmmmicatiom d c e  d to nccess that service into an 
infolnlabl ServicS. 

Exgump 8ms wthiag til dtfx &e Mil7ilipl C h i i W n ' s  oonchclioa 
lime Worner Dedmwloly Ruling, (I IS: see also *L 

i 

j 
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indiscriminately. Second, we must consider whether the carrier altm the content 
of the users’ transmissions. Because there is no dispute over whether Sprint is 
altering the content of the communications it cauies, ow decision t u m s  on the 
question of whether Sprint’s services are offered indisrriminately. 

In this case, it is \indisputed that Sprint is not directly serving MCC 
customem or end users. Instead, MCC will provide “Last mile“ services b m  the 
Sprint switch. AccordingIy, such last mile proviaera are the class of users at issue 
in this case.” 

There is a strong similarity beheen the services offered in the Sprinf case and Comcast 
Phone’s LIS offering. LIS is offered to a particular class of users, Le., retail interconnected VoIP 
service providers capable of offering their own l as t -de  facilities that want Comcast Phone’s 
interconnection s k c e .  A prospective customer wiU be able to determine whether it is eligible to 
purchase LIS by examining the description of the service in the tariff. While there may be 
limited customer pool for these services, this does not prevent a finding that Comcast Phone is a 
telecommunications Carrier. Comcast Phone is not rquired to expand the scope of its offering, 
nor must it secure a threshold number of customers before it can gain status as a common Wrier. 
Such a requirement would effectively limit competition by creating an additional burden on 
caniers wishing to enter the market. All that is required is that it serve ‘SudisCriminately ... the 
climtele [it is] ,.. suited to serve.”’9 As the D.C. Circuit held, “[a] specialized carria whose 
d c e  is of possible use to only a fraction of the population may nonetheless be a common 
carrier if he holds himself out to serve indifFerently all potential users.’m We therefore rejLct 
TDS’ contention on this point!’ 

TDS also argues that the early tamiOation and related provisions in LIS could be 
construed to limit Comast Phone’s w i i p s s  and ability to indisrriminately offer Senices to 
other potential customers. We do not accept this premise. Early termination clauses such BS that 
found in LIS are fiequent indutry practice, and the FCC has fouud that early tCrmination clauses 
are ‘typically found in ked term contracts” and constitute an “accepted commercial practice, 
both inside and outside of the telecommunications industry.’a2 The presence of an early 
termination clause does not nullify Comcast Phone’s Wiuingncss and ability to indiscriminately 
offer services to other potential customers. 

I‘ Id., at 9 (intend cilntions omitled). 

I’ Cotuoli&fed Coinnu. ofF& Bend, 497 F.Supp.Zd at 845 (quobtion omimd). 

NaOowIAss’n ofRBgvrrrrorv Util. Comm‘rs v. FCC, 533 F.23 601,608 @.C. Cir. 1976). 

we f i d  support m thc fiodioga of otlm State utility c o d o n s  h t  hpve cxemined this issue The Iowa 
Utilities Boani found that S-t WBF n COllllDoll cauiabscausc it o&redPSl’N hkmmnc& ‘on to “tbt clas [of 
potential ousbnrm3] ~ ~ l u t i D g  of entitiu capable of offering their own kst-mile facilities.'" Thc Si@ circuit 
upheld the Sprint I m  Onfw ami nctcd thal it was ”not troubled by ths fact thst Sprint SRVW only [one cu~tomr]. 
If‘s similarly situsted last-mils provider were looking for thc w h o l d e  Dervicca Sprint pmvidea, Sprint would be nu 
obvious oboice.”Iow T e h m m .  Sews., 563 F.3d at 750 n6 ( c i k  Ywizon C n L .  555 P 3 d  at 276). 

Revfew of the Section 251 UnbundIing Obligaibns of Znnunbent Local &&p conim; Deployrnenl of 
Wireline S&ES Ojbrifg Advanced Td~llrrnvnicntiow Capability, Report a d  order and Order on Renand and 
Furihn Nolice ofPropedR&mahg, Ill F.C.CR. 16978, a 692, 698 (2003). 
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We make a similar finding regarding TDS’ complaints about the ICB nature of the LIS 
offering. “[CJommon carriers do not have to offer standardized contracts,’m and common 
canim routinely offer service packages that “are based on contractual negotiations with a single 
customer and are speciiically designed to meet the needs of only that c u 6 t 0 m ~ . * ~ ~ ~  Given that 
every potential customer’s network may be dif€erent, every conkact might have to be different, 
as well. Amrdingly, it is not surprising that different cantracts have “different pri~ing,~’~~ as the 
Iowa Utility Board explained in its order which the Eighth Circuit recently bed: 

mt should be no surprise that each contract has different provisions, including 
different pr im.  The fact is that the business of selling these wholesale services 
has not evolved into a standardized offtring. Sprint is offerkg numerous Merent 
wholesale services and different last-mile providers will purchase Merent pieces 
to create their own distinct bundle% when each contract is for a Merent set of 
services, it should be no surprise that each contract has different pricingz6 

D. Conclusion. We 6nd that Comcast Phone is a telecommunications carrier entitled 
to interconnection under the Act. In the words of the New Hampshire Commission, 

So long as Comcast Phone continues to be a telecommunications carrier, offering 
telemmmuuications on a common Canier basis, it has a right to interconnection 
with TDS, pursuant to 47 U.S.C. 5 251(a), and may, therefore, permit its affiliate 
to provide Voice OVR Internet Protocol services to customers in TDS’ tenitory. 
In fact, the inbduction of such potentially competitive services in TDS territory 
is consistent with the overarching policy of reducing barriers to competition in 
ILEC territories.” 

And for good measure, our Order also comports with the goal of encouraging competition 
as defined in HEA 1279. The parties shall thaefore jointly execute and file their interconnection 
agreement (including all attachments, appendices, and exhibits) with the Commission for 
approval consistent with this finding. 

IT IS THEREFORE ORDERED BY THE INDIANA UTLLITY REGULATORY 
COMMISSION TEAT. 

1. The disphed issue between the parties is resolved in accordance with the hdiugs 
and conclusions set forth herein. Comcast Phone is a telecommunications carrier entitled to 
interconnection under the Act. 

“SprintIOmrOrderat 14-15. 

MCI Telecomnrr. Corp, 911 F.Zd at 34. 

as Id. 

16spriniIOmr ordorat 14-15. 

’’ Comcnst Phone of New Hampshire M u  Comeart Digital Phone Petition for Arbitrution of Rata, Tenns 
nndConditiorrPofI~nnecllonwithTDS.DT08-162,~No.25,005,atp.20(N.EP.U.CAu~ 13,2009). 
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2. Thr: parties shall jointly execute and file a single Intuwmffition Ageanent 
(including all attachments, appendices. and hi i t s )  for the Commission’s approval reflecting 
our resolution of the disputed issue in this Order. Such Intmnnection Agreement shall be 
submifled to the Commission as set forth herein by the parties within thirty (30) calendar days 
following the issuance of this Order. 

3. This Order shall be effective on and after the date of its approval. 

EARDY, ATTEREOLT, GoLC. LANDIS. AND ZIEGNER CONCUR: 

SEP 0 3 2m 
APPROVED: 

I hereby certify that the above is a true 
and correct copy of the Order as approved. 

Secretary to the Commission 
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Timisba Brooks, Esq. 
Charles Murphy, Esq. 
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Florida Public Service Commission 
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Samuel F. Cullari, Counsel 
Comcast Cable 
1701 John F. Kennedy Boulevard 
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Mr. Tbomas M. McCabe 
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David A. Konuch, Esq. 
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