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Ruth Nettles 

From: beth.keating@akerman.com 

Sent: 

To: Filings@psc.state.fl.us 
Subject: Docket No. 090327-TP 

Attachments: 20091223154322596.pdf 

Wednesday, December 23.2009 3:59 PM 

Ms. Cole, attached for filing in the referenced Docket on behalf of DeltaCom, please find DeltaCom's Answer to 
Hypercube's Amended Counterclaim. Thank you for your assistance, and please don't hesitate to contact me if you have 
any questions at all. 

Sincerely, 
Beth Keating 
Akcrnian Scnterfitt 
(850) 224-9634 
(850) 521-8002 (direct) 
heth.keating@ akermm.coni 

A. Beth Keating 

Akerman Senterfitt 

106 East College Ave., Suite 1200 

Tallahassee. FL 32301 

(850) 224-9634 

(850) 521-8002 (direct) 

beth.keating@akerman.com <mailto:beth.keatin&akerrnan.com> 

B. 
Charges of KMC Data, LLC and 

C. 

Docket No. 090327-TP - Petition of DeltaCom, Inc. For Order Determining DeltaCom, Inc. Not Liable for Access 
Hypercube Telecom, LLC 

Filed on behalf of DeltaCom. Inc. 

D. Number of Pages: 16 

E. Answer of DeltaCom to the Amended Counterclaim of Hypercube 

.............................................................................. 

CONFIDENTIALITY NOTE: The information contained in this transmission may be privileged and confide 
for the use of the individual or entity named above. If the reader of this message is not the int 
that any dissemination, distribution or copying of this communication is strictly prohibited. If 
error, please immediately reply to the sender that you have received this communication in error a 

CIRCULAR 230 NOTICE: To comply with U.S. Treasury Department and IRS regulations, we are required 
stated otherwise, any U.S. federal tax advice contained in this transmittal, is not intended or wr 
by any person for the purpose of (i) avoiding penalties under tllgrULtS)i~I14tBr~~.~ nue Code, or ( 
recommending to another party any transaction or matter addressed in this-e-'mZll 

j ~ ' . , _ , .  . 
................................................................. tz-/gypE 23 g 
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IAx:-mher 23,2009 

"VIS Ann Cole 
Commission Clezk 
FIaiida Public Scrvice Commisvon 
2540 Shumard Oak Boulevard 
i ' a l l ~ ~ h a ~ ~ e ,  F1. 32399-0850 

He: Uockct No. 090327-'1'1' - I'ciition of IkltaCom, Inc. For Order I)eIermining 
DeltaCom, Inc. Not Liable for Access Chsrges of KMC l)str\, LIA' and llypercubc 
l'elecom, LLC 

Ijcar Ms. Cole: 

Attached for filing electronically in thc ahove-referenced Ilocket. plcasc lind ilic Ariswcr 
of 1)cltaCnm to the Amended Counterclaim of I Iypcrciibc. T h a n k  you Li1r your kind assistancv 
with this i7ling. 

I I' yitu have a n y  qiiestioiis wha[scicvcr. plcasc do not hesitutc Lo contacl nx 

I :riciosures 

cc: MI-. 'l'ony Mastando 
Partics oi'Rccorcl 

Sincerely, 

. . . . . 

I O 0  lhst Cnllegc Avenue, Suitc 1200 
'1BIIahasscc. FI, 32302- 1877 
Phonc: (850)  224-9634 
Vax: (X50) 222-01 03 

I 2  I 9 9  TEC230 



In Re: Petition oTlkltaCom, Inc. 
for order determining DeltaCom, Inc. 
not liable for access charges of KMC 
Data I.1.C and I lypereube Tclecom, LIL~. 

1 
1 
i 
) 

1)ockct No. 0900327-'T1' 
Filcd: Deccrnber 23. 2001) 

___ . . . ... .. . ., I 

ANSWER 01" D l ~ ~ l ~ ~ I ' A C O M  
7'0 AMENl>I.:U COUNT1~RCl.Al.M OF IWI'€CRC1IBE 

I)eltaC:oni, Inc. ("l>eltaconi"), through its Lindcrsigncd cciunsel and pursuant to 

Florida Administrative Code Riilc 28- 106.203, IViorida Administrative Code, hereby files 

this t\nswcr to tlie Amended Counterclaim ol~llypcrcnbc, 1.1 .(.l and Hypercube 'l'ciccoin. 

I~,l,C (fllda KMC Data, LLC) (collcctivcly, "Hypercube") ilnd states as follows: 

1. 'Ihe allegations in tlic firs1 sentence of' paragraph 90 are legal ctinclusions 

or argiiments to which no response is required. but to the extent a response is 

required, 1)eltacorn denies the allegiitions. Further, 1)cliacotn denies h i t  thc XYY 

calls originate and terminate within the State of Ikridn. Dcltacom admits that it 

dilses to pay Hypcrcubc for the billing aiiri Iticktiack scheme pcrpclfalctl hy 

I lypercubc and admits offbring toll-free calling services to its ciisIonicrs. 

Ilcltacom denies thc allegations in  paragraph 9 I . I)cl:actm is rcsponsihlc 

only for lawful charges related to calls io I~eltavoni's XYY subscribers. 

2. 
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3.  Deltacoin deuics the al1cg;ttions in paragraph 92. Thc allegatictns 01' thc 

last sentence of the paragraph are legnl conclusions o r  arguments to which no 

response is required, hut to the extent a response is rcquiretl, l>cltaeorn dcnics rlic 

allegations of this sentcncc. With rcspccl to Footnote 2, LZcl~~acom admits Lhat its 

petition concerns wirclcss calls, but Ikltacom is without knowledge or inlbrmation ai 

this time sufficient to h n n  a belief as to the truth or falsity of, the remainder of the 

allegations of' footnote 2 and, on that bosis, c!cnies the allegations. 

4. 'The allegations of' paragraph 91 contain Icgsl conclusions or ar~~i incnts  to 

which no responsc is required, but to thc cstcnt a response is rcqtiircd, 1)citaci)in 

denies the allegalions set forth in paragraph 93. 'The first scntcnce calls for 

speculation about the knowlcdgc (II' third-parties, Ilypercuhc neither originates nor 

terminates XYY calls. 1)cltiicom dcnics lhc allegation in thc firuilh sentence, as 

neither llypercubc nor Dcltacom ai-c thc carricr originating the 8YY call, and 

Ilellilcom denies that "the carrier originating w 8YY telephone call cnsurcs thut  ca!ls 

havc the appropriate fcaturcs applied and arc sciit to the correct telccoinmunicu~ions 

carrier and, ultimately, to the correct customcr destination." 

S. The allegations of paragraph 94 are legal conclusions or arguments to 

which no response i s  required, hut to the cxlcnt a response is required, I)cltacom 

denies the allegations set forth in paragraph 94, as, aniong other things, they 1x11 aYoul 

ciE the JXC's determination that wirclcss carriers should rccovcr their costs fiotn tllcir 

subscribers, regardless of whether the call is an XYY or any other type oi' ci~l!. 

Ilypcrcube is not originating thc call, 
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ti, 'l'lic allegalions of ptarcigraph 95 are lcgnl conclusions or arguments to 

which no response is requiredl hut to thc cxtcnt a response is required, Ileltrrcom 

denies the allegations set forth in paragraph 95. Hypercube docs not originatc or 

terminate RYY calls sild docs not transport the calls direetly to Ileltacotn. 

7. The allegations 01' paragraph 96 and footnotes 3 and ii ilrc lcgal 

conclusions 01- arguments to which no i-csponsc is rcquired. hut io  :hc cutcnl a 

response is required, Ilcltacom dcnics :he alicgations o! this paragraph. 'i!~ stiitt4t-s 

and FCC order are legal documents that speak lor themselves. 

8. 'Ihc allegations of paragraph 07 and footnotc 5 are legd conclusions or 

arguments to which no response is required, but to the exteni a rcsponsc is rcquircd. 

Ileltacom dcnies the allcgations of this paragraph. 'Ihc FCX: ortlcr is a legal 

document that speaks for itself'. Moreover, 1 iypcrctlhc is not precluded li-om churging 

the wireless carrier for Hypercubc's alleged scrviecs. 

9. The allcgations of' paragraph 98 and .footnotes 6 and 7 arc legal 

conclusions, or arguments to which no response is required, hut lo the e x t m t  a 

response is rcquired, Deltacorn denies the allcgations of this paragraph. 'I'hc 

order is a legal document that speaks lor itscll'. 

10. 'fhc allegations of paragraph 09 and fbotnotes 8 and 9 arc lcgal 

coilelusions or arguments to which no response is required. but to the cxtcnt a 

response is :cquired, ikkacoln denies the a!leg.ations of this paragraph. ' ihc FCT 

order is a legal document thal speaks t'or i ~ s c l l ~ ,  

11. 'I'hc allegations oi' paragraph 100 and  lootnotes 10 through 12 arc lcg,ai 

conclusions or  argtrments t o  which no rcsponsc is required. but io the c'stcni 21 

! 
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response is required, Deltacorn denies ihe allcgitiions of this parapraph. ' Ihc  I.c'C' 

order i s  n legal document that speaks f a 7  itself. 

12. l'he allegations of paragraph 101 and footnote I 3  we legal cot1cI:isions o r  

arguments to which no response is required, but to the extent a response is rcquircd. 

rkltacom denies the allegations of this paragraph. ?'he FC(: order is n legal 

rtocrunent thdt speaks for itself. 

13. ' ihc allcgations of paragraph 102 :inJ fwt:io:c 14 iirc I q a l  ioncliisioi>s ;IT 

arguments to which no responsc is required, but to the extent a response is required. 

IMtacotn denies the allegations o l  this pmagniph. 'Ibc order of rhc FC:C and the 

decision of the N Y E C  are legal documents that speak for thcmselv 

14. Deltacorn admits that tho calls described in the allegations of paragraph 

103 are among those to bc scsolvcd i n  this case. Deltacoin's under 

vast inujority of traffic pertains lo wireless calls tmt to  the cxtcnl tiitit 1IyjrcrGiibe is 

insolvcd with unlawful arbitrage and kickback scheines for other types of traffic, then 

such traflic would Call under the scope orthe petition as ainendcd. 

IS. 'lhc allegations of paragraph 104 iutd footnote 15 arc: Iepl conclusions ur 

arguniculs to which no response is required, but to the extent a response is required, 

Deltacorn denies the allegations of this paragraph. 

16. Jleltacom is without knowlcdgc or infixmation at th i s  time su('licient I O  

rnrm a bclicf as to the 11~1th or falsity of. arid on that basis dcnics ihc allcgations of 

paragraph 105. 

17. Deltacum is without knowledge or inlomiation at this time sufficient to 

Ibrm il belief as to the truth or fiilsity of, arid o n  that basis, denim tlic :.illcgetions of  

4 
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paragraph 106. '1'0 llic cxlcnl that the allcgalions of' paragraph 106 i~rc  lcgai 

conclusions or iirg~~mcnfs: no response is required, and to the cxtcnl a rcsllonsc is 

required, Dcltaicom denies such allegsitions. 

18. Deltacorn is without icnowlcdge or illrormutiol1 at ihis time sufficicnr IO 

form a belief as to the truth or falsity of, ;md on that i.)asis dcilics the a1lcga;ions 0 1  

paragraph 107. 

19. I>cltaconi is without lcnotvlcdgc j)i i f i l i ~ ~ ~ ; i a ; i o ~ ~  ~ 1 1  this tirne stif.!iGie:li to 

Ibrm a belicl' as to the truth or hlsity 01; a n d  ( I I I  that basis, dcnics the allegations L I ~ '  

paragraph 108. 1'0 the cxtciit that the allcgations of paragraph 108 arc legal 

conclusions or arguments, no rcsponse is  1-cquircd. and Lo the cxlcnt a response is 

required, Dellaconi denies such allegations. 

20. X x  allegations of paragraph 10'1 are legal conclusions or arguments to 

which no response is requircd, but to thc csicnt a rcsponsc is rcc.luired, Ikl tacom 

denies the allegations of this paragraph. 

21. With regard to paragraph 110, 1)ciPacoln admils thc all~gations nf this 

paragraph, to the extcnt that such charges arc properly assessed. 

22. Ilcltacorn is without knowlcdge o r  information at this time sullicicni to 

form a bclicl'as to Uie truth or falsity of, and on that basis dcnics the allegations of the 

lirst two scntcn <>I' paragraph I 1  I .  'l'hc allegations 01' thc third scnic~~cc 01' !his 

paragraph and footnotc I6 are legal conclusions OT argumcrlts to which no respcwjc i i  

required, hul  to the extent a response is rcqwcd, Ikltacorn dcnies the allegations. 

The I T C :  order is a legal document h a t  spcaks I'or itself. 
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23. The allegations or paragraph 112 and I;>otnote 17 arc legal conclusions or 

arguments to which no response is rcquircd. but to thc cxtcni a rcs1)onsc is rc<Iuirtxl. 

Deltacorn denies the allegations. 'I'hc I:(:(: order is a lcyi-11 docLIIlIcI1t that spe:rks l i lr  

itself. 

24. I~cltacoin is without knowled&c or inlb~mation at this time suflicient to 

lovin a beliel'as to the truth or fakity oC, and on tha7 basis denics the allegatious of the 

iirst, second and third sciItcnccs of paragrap!; ! 15 .  I k ~ t ~ i ~ ~ ~ i i ~  adnii:s thc al!cgaiioi!s 

or the fourth arid fifth sentences. 

25. lkltacoin is without knowledge o r  inlblmatir~n ai !tiis t ime  sufllcicnt :o 

form a belief as to the truth or fiilsity 01, and 011 that basis dcnies the allegations 01' 

paragraph 1 14. 

FACIS 

26. Deltacorn is without knowledge or  inlbrmation al  this liinc siirficicn! to 

Ibrrn a bclieras to the truth or falsity of, and on that basis tlcnics the allegations ol'tkc 

lirst and third sentences ol'paragrnph 1 i 5. Deltacorn dcnics the second scntcncu. 

27. Deltacorn is without knowledge or inlbrniation a1 this limc suflicicnt 1x1 

Tom a belid as to the truth or falsity of, and on that basis, denies (he allegations ol' 

paragraph 116. To the extent that rhc allcgaiions o f  paragraph 116 arc lcgal 

conclusions or arguments, no response i s  rcqiiircd, untl to the extent i! rcsp~nsc  is 

rcquircd. Dcltticrlm dcnies such allegations. 

28. Deltacorn denies the allcgntions i n  th is  paragruph. '1.0 the e x x i i t  (Iiiit 

Ilypcrctibe provides scrvices, Ilypcrcuhc providcs tmisit services tind data txisc dip 

services to wii-clcss carricrs. 

6 



29. I)el1acorn is without knowledge or inlbrmation at this time suf'ficient to 

form a belief as to the truth or lillsity of, and on that basis denies thc alicgatioiyj of 

paragraph I 1 x 

30. Deltacorn is withoui I~nowledge or inforn~atiot~ ai this tirnc surficieni io 

forin a bclicf as to the truth or falsity of, and on that hasis dcliics the  allcgwtions 0; '  

paragraph 119. 

3 1. 'l'hc idlcgations of paragraph 120 arc I 

which no response is required, hut to the cxtcnt a rcsponsc is rcqtiircd. Ikitacoin 

dcnics thc allegations. ' lhe  service provided by 1 Iypwciihc is neither originating :ioi 

terminating access. 

3 2 ,  lleltacom admits that a price list bczving the llypcrcubc name presently is 

on file with the Commission, but denies the allegalions i n  paragi-aph 121 to thc extent 

that I-lypercubc asscrls that such terms m d  conditions apply to llcltacom. 

33. 'lbe allegations of paragraph 122 are legal conclusions or arguments lo 

which no respoiisc is required, but io the extent a rcsponr;c is rcquircd. Ikltiicoin 

denies the allegations 

34,  Deltacum denies the allegations in ytragraph 123. Deltacom admils lhnl 

Llypercirbc inserted itself into the call [low at some poin~. 

35.  Deltacorn denies the aliegntioiis in the first tiyo sentences id pnriigriiph 

124. Ikl tacom admits the aliegztions in the third scntcncc. 

36. I)cllacom admits the allegations oL' tllc I w ~ i e n c c  of puragriiph 13.5. 

except that Dultilcom denies that I lypcrcubc transmits cii l ls to i)cltcic,om. l > t ; I t ; i ~ ~ m  

denies the allcgaiions of the second sentence; I lypercubc i s  not icgally ohliguied to  

7 



insert itself' into thc call flow and I)cltacom is without knowledge or infixinq ion at 

this time sufiicient to I'orm a belief as 10 the nature or 1lppcrc.ube's costs of  providing 

transit services to wireless carriers. 

37. Deltaconi denies the allegations of the first sentcncc 01' paragraph I:!(> to 

the extent that tlypcrcuhe asserts i t  provities services to I)cl!acoln: howcvcr. 

Deliacorn admits to the allegation of not paying liypcrcuhe. rleltacom denies tlrc 

reinainlicr 01 thc pai- ' ig~ph.  

38. 

39. lkltacoiii dciiies the allegations of paragraph 128. 1 '0  the cstcllt 

Ifypercube relics on correspondence exchanged between :lit parties. the 

correspondence speaks for itself. 

Ileltacoiii denies the allegations oi.paragrap11 127. 

40. 1)elraconi denies the allegations of the first sentciice of paragraph 170, as 

Hypcrccbe does not provide intrastate access services to l )cl taci~rr.  '1 '0  thc cxiciit 

llypercubc quotes IIypercube's I'ricc Lis1 in this paragraph, the I'ricc Lis1 is ii Icgal 

document t4hiCh speilts for itsell: 

41. 

42. 

43. 

Ucltaconi admits the allcgations of paragraph 130. 

Deltacoin dciiics the allegations of paragraph 1.3 I 

1)eltacorn denics the allegations of paragraph 1.32. as I lypercubc hiis not 

lawfully billed any intrastalc access chargcs to 1)cltaconi. 

44, 

45. 

Deltacorn dcnics the allegations o f  paragraph 133. 

I 'hc allegations 01' para ph 134 me legal conclusions (!r iirgtimcnis lo 

which no rcsponsc is required, but lo  the cxlcnt a rcsponsc is i-cquircd. I)cl!act,ii~ 

denies [he allegations. 

8 
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46. Ikltacorn repeals a id  rcallegcs its responses contained in the prior 

pagraphs ,  as if'liilly set forth herein. 

47. Ikltacom is without knowledge or information at this lime sufficicn1 i o  

rorm a belief as to the truth or falsity of, and on that hasis denies the allcyatir~tis of' 

isdr'agrqh 136. as ! Iypcxiibc !as iisserkd thal it has conirocts i h i t i i  VX~CLI:; I X ( k  

48. 'I'hc allegations of piwagraph 137 itre legal conclusions or argitmcnis :o 

which no response is rcquired. but to the extent a response is required, Ik!tacom 

denies the allegatioiis. '1'0 the extcnt Hypercube references i ts  1'ric.c List, thc !'rice 

1,ist is a legal document which speaks for itself. 

49. 

50. 

1)eltxoni denies the allegetions ol'pamgraph 13X. 

The allcgalions of the first sw!ctIce 01' paragraph 1.30 contains Icg.al 

coilelusions or arguments to which no response i s  required, but to the extent a 

response is required, Deltacoin denies the allegations. Deltacnni denies the 

allegations of the second sentence. Further, I>cltacom asset-1s [hit? even if '  

liypercubc's Price l i s t  i s  applicable, which i t  is not, in rcjccling I)el\acom's PIE: 

Hypercube failed to follow the provisions of its ow11 Acmxs Sei-vicos Price list 

requiring ii jurisdietional audit .  See section 2.0.4. 

51. 'fhe allegations 01' pmagraph 140 are legal conclusions or  arguments to 

which no response is required. hut to the extent R response is rcquircd, 1)citacoin 

denies the allegations. 
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52. Deltacorn cicnios the allegations of paragraph 141, as Ilypcrcuhc docs no1 

provide intrastritc rrccess services IO I)clfacom. 

53.  The allcgations of paragraph i 42 arc legal cimclusions or argunlcnts io 

which no rcsponsc is tcquircri, hut to the exlent a response is required, Ctcltricom 

denies the allegations. 

COIlWI'EKCI,AlM COIINI' I1 
Ql!ANTUM MERUII' 

54. 1)cltacom rcpcats and icallcgcs its response:; contaiiied in  thc prio,. 

paragraphs, as if fully set Ibith herein. 

55. The allegations oi' paragraph 144 are legal eooclusions or arguments to 

which no response is required, hut lo the extmt a rcsponsc is required, I)cItacom 

denies the allegations. 

i6. 

j7. 

58. 

Deltacoin denies thc dlcgations of  paragraph 145. 

Deltacorn denies the ailegarions nl'paragrapb 146. 

The allcga:illioris of paragraph 147 are legal conclusions 0 1  argurncnls 1 0  

which na response is rcquired, but to the extent a rcsponsc is rcqtiircd, I)cltacorii 

denies the allegations. 

59, Ileltacom is without bnowlcdge or  information at this lime sufficient to 

form a belicf as to the lrulh or fitlsity of, and on that basis denies l l i c  allegations of 

pantgraph 148. 

60. The allegations of psi-agraph 149 are legal conclusions or qyinirnts 10 

which no rcsponse is required. bill to  he estcnt a rcsponsc is rcquircd, Ikltticom 

dcnies the allegations. 
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61. ‘The allegations of paragraph 150 we legal concliLsiolls or arg,umrnts 10 

which no  response is required. 1x11 LO the extent :I respnse is q l l i r c d .  I:)cltectr~n 

denies the allegations. 

COUNI‘El1Cl,AlM COUNI’ 111 
OI11)EW POK l’I<OSl’l~~~X”I’VE RIC1,~l~;I~ 

62. Deltacorn repeats &lid I’callegcs its rcsponses contaii~cd in the prior 

paragraphs, as if fully set forth Iicreiii, 

6 3 .  The allegations 01’ par;!grapii i 52  iirc legul conciusiol1s 0 1  argi~mtnis 10 

which no  response is required. bui to the cxknl  a response is required, I)cltactm 

denies the ailegations. 

64. I)eltacom denies the allegations of’ paragraph 151. as no public titililies 

commission should enmtcniliice the billing and kickback schciiic pcrpetratcd by 

tlypereube. 

COUNTERC1,AlM COIIN’I‘ IV 
DELTACOM’S “INTERME1)IA‘IIS l’ltOVII)Ii,R ACCESS” I ‘ A R  I PF 

65. Ileltacom repeals and reallcgx its responses contaiiied in Ihc pr ior  

paragraphs, as if fully set forth herein. 

6 6  Deltacotn denies the allegations of this paragraph 2, hiit admits thai I I I C  

Price List modifications to Ilelracom’s iiilraslatc access price lisis WEI’C lilcd i n  

response to I-lypercube‘s unlawliil access cliai-ge arbitrage schcrnc. (Scc /\i11cnclcd 

Petition at paragraph 76.) 

67. ’1’0 the exletit that the ailegations of panigraph 3 arc legal coiiclusioiis o r  

arguments, no response is requircd, and to tlic cxtcni a rcsponsc is required. I)cltacoi:i 



denies such allegations. Dcllacom adniits lliat I-lyperciibc is jin "l,ltt .~mctfie~c 

f'rovidcr" and that i t  biis hilled Ifypercube for stich SCI 

68. The allegations of paritgraph 4 arc legal cvnclusiolls o r  ~irp~i i~ic.n~s I O  

which no response is required, atid to the cxicnt a response is rcquircii. I)cliricctii1 

denies sucli allegations. 

69. The allegations of paragraph 5 are legal conclusions or arguments to 

which no response is rcyuircd, and to tlic i 'xtcn~ il i-csponsc is rctpircd. i k : t : l ~ ( ) t ~ ;  

denies such al!egations. 

70. The allegations ol' pwagraph 6 ai-c Icgal cui ic lusioi is or orgiii~~ciiis '(1 

which no response is required, and to Ihc cxlcnl il response i s  required. I)r:!lacom 

dcnies such ellegations. 

71 .  The allegations of paragraph 7 arc legal conclusions or arguments to 

which no response is rcquired, m d  to the  exten1 a response is tcquired. Dcltiicom 

clenies such allegations, 

72. The allegations or paragrlrph 8 are legal conclusions or :irgumcnts lo 

which no response is required, and 10 the cstcnl u rcsponsc is  i-cquirccl. I.)c!laconi 

clenies such allegations. 

IU<I >IKF so I! c; I 1'1 

'I'he allegations of these ptiragrrtphs arc legal conclusions o r  arguments lo whicli 

no rcsponsc is required, trnd to thc cxtent :I rcsponsc is rcquirecl. I k l t a w r n  tlcnios 

such nllcgations. 

12 
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APPKRMA'I'IVE: DKlWNS1$Si 

1 .  Any allegation not expressly iidmittcd hcriiii IS dcntcd 

2. llypcrcubc has failcd 10 sIutc a claim upon which rclicl'may bc grwnicd. 

3. 'l'his agency does not have subject rnattcrjtiris~licti~n over claims I ( I ~  re l ie i '  

set forth by liypercuhc in its Cuiiiitc iiin, and. thcrcforc. tlic~sc c1, <1.1115 i nlllsi 

be dismissed. 

4. I'cdcral low preempts the inis h r  ~ l : c l .  

Countcrclniiii. 

5 ,  'I'lie I:iled Rate Doctrine bars h c  claims I'or rclicl stated in Ilypcwihc's 

Cnunterclaim. 

6 .  liypcrcube's claim f b r  bivach of  price list is h;trreti hccnusc tlic pi-icc list 

underlying that claim is unlawliil o r  void crh /nf / /o.  

7 .  i lypercubc catinat rccovcr oil its cI8ini fbi- qi i ( i i71i ini  merrrit o r  t in)  otlicr 

equutablc reliefbwausc its hands are unclean. 

8. Hypercube cannot recover an its claim for qim7ltu77 /rieruj/ or an) other 

equitable reliefbccnusc i t  has an adcquate I-cincdy t i t  law 

9. llypcrcubc cannot recovcr on ics claim l'or q u m r i r n i  rm!ririr or uti! oilicr 

equitable relief because the Commission docs not liavc authorily to award 

monetary damages. 

10. 'l'he claims set forlh in Hypcrcubc's ('oiintcrclaim are barred or  

diininished by r.1ypcrcubc's failure to niitigatc aiid to avoid its diiniitgcs. il' 

ally. 



1)ockct No  000327- I I' 

1 1 IIypcrcuhc's o\+n breach(es) or obligations to 1)cliacon-i cxcuscd ilic now 

performancc. if any, of Plaintiffs obligations. if any, to 1 lypcrcube 

W l l ~ l U ~ l ~ C ~ I U ~ ~  DeltaCom respectfully requests that the Cornmission ;Icily 

Hypcrcubs's Amended Countcrclairn and its Prayer I'or l<clicf'. 

12espectliilly submittcd this 23rd day of' December, 2000. 
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Iloyd R. Sdf,  lisq. 
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(850) 425-52 13 
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Gr. James Mat/. 
I lgpercubc 'fclccom I.1X 
Ihilding 300 
5300 Oakbrook Parkway 
Suitc .330 
Norcross, GA 30093-62 i 0 
, ja i i ics .~n~Itz~~liypc~~iihs- l ic .coi  

Akcrman Sentcrfiu 
(850) 521-8002 


