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From: nicki.garcia@akerman.com

Sent: Thursday, February 25, 2010 4:21 PM

To: Filings@psc.state. fl.us

Cc: Charles Murphy; Jamie Morrow; mg2708@satt.com; th9467@att.com; paul.guarisco@phelps.com;
jimdry@newphone.com; matthew feil@akerman.com

Subject: Electronic Filing - Docket No. 100022-TP

Attachments: 20100225171750364.pdf

Attached is an electronic filing for the docket referenced below. If you have any questions, please contact either Matt Feil or Nicki
Garcia at the numbers below. Thank you.

Person Responsible for Filing:

Matthew Feil

AKERMAN SENTERFITT

106 East College Avenue, Suite 1200
Tallahassee, FL 32301

(850) 425-1614 (direct)

(850) 222-0103 {main)
matt.feil@akerman.com

Docket No. and Name: Docket No. 100022-TP - in Re: Complaint of BeliSouth Telecommunications, Inc., d/bfa AT&T Flerida
Against Image Access, inc. d/b/fa NewPhone

Filed on behalf of: NewPhone

Totai Number of Pages: 38

Description of Documents: Motion to Dismiss and/or Stay and Response it QOpposition to Motion for Consolidation

Nicki Garcia

Office of:

Lila A. Jaber

Matthew Feil

Braufio Baez

Akerman Senterfitt <o o

106 East College Avenue, Suite 1200 =

Tallahassee, FL 32301 G -

(850) 425-1677 @ o =

Nicki. Garcia@Akerman.com =5 s
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www.akerman.com

CONFIDENTIALITY NOTE: The information contained in this transmission may be privileged and confidential information, and is intended only for the use of the individual or entity
named above. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If
you have received this transmission in error, pleage immediately reply to the sender that you have received this communication in error and then delete it. Thank you.

CIRCULAR 230 NOTICE: To comply with U.S. Treasury Department and IRS regulations, we are required to advise you that, unless expressly stated otherwise, any U.S. federai tax advice
contained in this transmittal, is not intended or written to be used, and cannot be used, by any person for the purpose of (i) avoiding penalties under the U.S. Internal Revenue Code, or (ii)
prometing, marketing or recommiending to another party any transaction or matter addressed in this e-mail or attachment.
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VIA ELECTRONIC FILING

Ms. Ann Cole

Commission Clerk

Florida Public Service Commission
2540 Shurnard Oak Boulevard
Tallahassee, F1. 32399

Re:  Docket 100022-TP — Complaint of BellSouth Telecommunications, Inc., d/b/a AT&T
Florida Against Image Access, Inc. d/b/a NewPhone

Dear Ms. Cole:
Please find attached for filing the Motion to Dismiss and/or Stay and Response in

Opposition to Motion for Consolidation along with Exhibits A and B for the above docket on
behalf of Image Acoess, Inc. d/b/a NewPhone.

Your assistance in this matter is greatly appreciated. Should you have any questions,
please do not hesitate to contact me.

Matthew Feil

Attachmerts
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STATE OF FLORIDA
PUBLIC SERVICE COMMISSION

In Re: Complaint of BellSouth Telecom- )
munications, Inc., d/b/a AT&T Florida ) Docket No. 100022-TP
Against Image Access, Inc. d/b/a )

)

)

NewPhone

MOTION TO DISMISS AND/OR STAY

AND RESPONSE IN OPPOSITION TO MOTION FOR CONSOLIDATION

Image Access, Inc. dfb/a NewPhone (“NewPhone”) respectfully requests that the Flotida
Public Service Commission (the “Commission™) enter an order dismissing the Complaint and
Petition for Relief (the “Complaint™) filed by BellSouth Telecommunications, Ine. d/b/a AT&T
Southeast d/b/a AT&T Florida (“AT&T™) in the -above-refereénced Docket on January 8, 2010,
or, in the alternative, staying these proceedings pending resolution of Federal Communications
Commission (“FCC”) WC Docket No. 06-129, In the matter of Petition of Image Access, Inc.
dibta NewPhone. for Declaratory Ruling Regarding Incumbent Local Exchange Carrier
Sections 51.601 et seq. of the Commission's Rules (the “FCC Resale Dooket”), and pending

resolution of the court ¢ases cited below.

Moreover, because the FCC Resale Docket will determine the policy issue that AT&T
urges the Commission to ¢onsider and to consolidate — whether AT&T c¢an apply the resale
discount to retail “cash-back™ promotions offered by AT&T to resellers — the Commission
should deny AT&T’s Motion for Consolidation, without prejudice, as premature. The FCC

Resale Docket already effectively consolidates this issue, and the FCC’s decision will provide
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Response in Opposition
Motion to Distniss/Stay
February 25, 2010

guidance to AT&T and resetlers on a national basis, rather than subjecting the parties 1o potential

inconsistent state.commission and ‘appellate court-decisions.

In support of this Motion to Dismiss andfor Stay and Response in Opposition to Motion

for Consolidation, NewPhone asserts the following:
BACKGROUND

1. On June 13, 2006, NewPhone filed a Petition for Declaratory Ruling v;rith the
FCC {the “FCC Petition™), at FCC WC Docket No. 06-129, asking the FCC toremove
uncertainty surrounding the resale of incumbent local exchange carrier (“ILEC™) services subjéct
to-cash-back promotions, gift cards, coupons, checks, ot other similar giveaways. Seection 8.1 of
the General Terms and Conditions of the parties’ 2006 Interconnection Agreement states, “If the
Parties are unable to resolve the issues relating to the dispute in the hormal course of busiﬂéss
then either Party shali file 4 complaint with the Commission or FCC 1o resolve such issues....”"
Tn light of the:natuie of the disputes arising out of AT&T’s interpretation of its resale obligations
under federal Jaw, NewPhone filed the FCC Petition asking the FCC to address issues related to
the resale availability, pricing, and timing of ILECs’ cash-back, non-cash-back, and mixed

bundle promotional offerings.

! Interconpiection Agreement between BeéllSonth Teleecommunications, Inc. and Image Access, Inc. d/b/a NewPhone,
dated April 19, 2006, as armended and extended on March 31, 2006 (the “2006 Agreement™), General Terms and
Conditions, Section 8.1,

TL218G31;0




Response in Opposition
Motion to Dismiss/Stay
February 25, 2010

2. In response to the FCC’s Public Notice requesting comments and reply comments
from interested parties;” BeflSouth Corporation and AT&T Ine.® both filed timely comments

opposing the relief requested by NewPhone. This matter is currently pending before the FCC.

3. in January of this year, AT&T filed separate complaints against NewPhone and
another reseller operating in Florida, LifeConnex Telecom, LLC, which AT&T seeks to
consolidate. In its Complaint filed against NewPhone with this Commission, AT&T seeks a
decision declaring that (a) NewPhone has bréached its Interconnection Agreement by wrongflully
withholding amounts due and payable, (b) AT&T has been financially harmed, {¢) NewPhone is
liable to AT&T, and (d) NewPhone is required to pay AT&T all amounts- withheld, including

late payment charges.and interest.*

4. AT&T also filed substantively identical complaints against NewPhone in
Louisiana, Mississippi, Alabama, Georgia, Tennessee, South Carolina, and North Carolina; in

these various jurisdictions, AT&T also filed separate complaints against other resellers,

5. In its Motion for Consolidation, however, AT&T asks that two issues it-asserts are
“in common” with the other complaint it filed in Florida be consolidated for “expeditious
resolution.” Specifically, AT&T suggests the common issues are: (1) whether AT&T can apply
the resale discount established by the Commission to “cash-back™ promations offered by AT&T

to its customers that AT&T makes available for resale, and (2) whether AT&T is required to

? Attached as Exhibit A.

* AT&T Inc. was the result of 2 merger of SBC Communications, Ing, and AT&T Corp. ‘The opposition of AT&T
Inc. in FCC WC Docket Ne. 06-129 included the company®s ILEC subsidiafies.

¢ See Complaint pp. 3, 5 (19), 9 (part VD).
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Response in Opposition
Motion to Dismiss/Stay
February 25, 2010

offer for resale certain customer referral marketing premotions (such as the “word-of-mouth”

promotion).
ARGUMENT

6. As discussed below, the first issue raised by AT&T is already pending for
resolution before the FCC. Therefore, AT&T’s related claim against NewPhone should be

dismissed without prejudice or stayed pending the FCC’s decision.

7. The second issue raised by AT&T is not applicable to NewPhone as NewPhone
has not sought credits associated with AT&T’s customer réferral marketing promotions
(inctuding the “word-of-mouth® promotion). Therefore, AT&T s Cqmpiaint fails to state a claim
against NewPhone, and provides no bagis for consolidation with respect to that issue.’

L The Commission should dismiss or stay AT&T_’s-CdmpIaint as it relates to the
resale issues being decided in the FCC’s Resale Docket.

8. The Commission should dismiss AT&1"s Complaint or, alternatively, stay the
Complaint pending the FCC’s decision in the FCC Resale Docket.

9. Each complaint, including AT&T s Complaint before the Commission, requires
interpretation of FCC regulations regarding AT&T resale obligations to make retail promotions
available to competitive local exchange carrier (“CLEC”) resellers; nowhere does AT&T allege

violation of a state commission regulation or state statue, Judicial economy and efficiency

* NewPhene has asserted the defense of no cause of action as to AT&T"s word-ofmouth claim.in its Answer, and
New Phone will file a dispositive motion relating to that claim at the appropriate time in this proceeding, assuming
AT&T does not voluntarily withdraw that claim-forthwith, as #t sheuld,

TL218031;1




Response in Opposition
Motion to Dismiss/Stay
February 25, 2010

would be best served by allowing the FCC, the governing body charged with promulgating and
interpreting the regulations at issue, to provide guidance on the issues raised by AT&T in the
complaints, and to interpret its own regulations,

10.  An order by the FCC may be dispositive of the issues presented in AT&T's
Complaint. Without a stay in this proceeding, the parties will most likely waste significant
money and Commission resources developing their tespective positions, only to have this
proceeding mootéd by an intervening order of the FCC. A dismissal or stay will help conserve
Commission resources and help to avoid multiple appeals to various forums.

I1.  Consolidation of a regional issue involving interpretation of federal statutes and

tegulations ¢an realize efficiencies only at a federal or national level - not on a state-by-state-
basis. Furthermore, state-by-state determinations raise the risk of inter-state conflicts and are

* duplieative of existing proceedings considering the same issues.

12.  In fact, the issue concerning restrictions on the resale discount is already pending
in three proceedings:

a, Interpretation of the Telecommunications Act of 1996 (the “Act™) and FCC
regulations relating to AT&T’s resale obligations and the prohibition against imposing
unreasonable or diseriminatoty conditions or limitations on resale are issues currently pending in
the FCC Resale Docket. Accordéng to the FCC’s Public Notice in the FCC Resale Docket
(attached as Exhibit A), interested parties were invited to comment on whether

ILECs are required either to offer to telecommunications carriers the value of the

giveaway or discount, in addition to making available for resale at the wholesale
discount the telecommunications service that is the subject of the ILEC’s retail

TL2180311




Response in Opposition
Motion te Dismiss/Stay
February 25, 2010

promotion, er to apply the wholesale discount to the effective retail rate of the
telecommunications service that is the subject of the ILEC’s retail promotion. ..°

This is the same as the first issue AT&T has raised in its Complaint before this
Commission.

b. lssues of AT&T s resale obligations under the federal statute and regulations are
also pending in CGM, LLC v. BellSouih Telecommunications, Inc., Case No. 3:09-¢v-00377
(W.D. N.C. 2009). The appellate court for that circuit has already ruled, in BellSouth
Telecommunications, Inc. v. Sanford, 494 F.3d 439 (4™ Cir. 2007), t hat the Act and FCC
regulations thereunder require AT&T to make the promotions offered to retail customers
available to CLEC resellers.

¢. A U.S, District Court in Texas enjoined AT&T from engaging in restrictions on
resale designed to reduce the amount of promotional discounts offered to CLEC resellers when
compared to retail consumers. Budget PrePay, Inc, v. AT&T Inc. fikia SBC Communications,
Tne.; Case No. 3:09-6v-1494-P (N.D. TX 2009).” AT&T is currently appealing that decision to
the United States Fifth Circuit Court of Appeals, Case Nos. 09-11188 and 09-11099.

13.  Rulings made in these earlier-filed proceedings will clarify or determine AT&T s
resale obligations under federal statutes and regulations and advance the resolution of the
particular billing-and payment issnes in AT&T*s Complaint against NewPhone.

14,  Therefore, NewPhone asserts that resolution by theé FCC of the issues presented in

the FCC Resale Docket may render unngcessary any further proceedings in this Docket.

® FCC WC Docket No. 06-129, Public Noticg, p. | {July 10, 2006),
7 Attached as Exhibit B.
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Respotise in Opposition
Motion to Dismiss/Stay
February 25, 2010

Accordingly, NewPhone respectfully moves that the Commission stay these proceedings ‘while
the FCC Resale Docket is pending before the FCC.

1L AT&T has no claim against NewPhone for amounts allegedly owed for the
Word-of-Mouth Promotion.

15.  AT&T has asserted a claim to hold NewPhone liable for credits allegedly due
associated with its word-of-mouth promotion. NewPhore has not applied for credits, let alone
withheld payments associated with, the word-of-moiith promotion. AT&T should therefore
amend its Complaint against NewPhone to remove any claims relating to customer referral
marketing promotions, including the werd-of-mouth promotion.

16.  As this claim telates to AT&T”s Motion for Consclidation, NewPhone. opposes
the consolidation of 'the'_C_‘(Jmplaint':aga_i-nfst”ifb_ased on 2 word-of-mouth claim that does not exist..
Thus, the only claim presenting a case and controversy between AT&T and NewPhone is that
telating to AT&T’s improper caleulation of the cash-back promotional eredits due — an issue
already pending in.the FCC Resale Docket.

17.  In sum, judicial économy and efficiency would be best $GW€ﬁd by allowing the
FCC, the governing body chiarged with promulgating and interpreting the regulations at issue, to
provide guidance on the-issues presently before the: Commission. An order by the FCC may be
dispositive of the issues raised by AT&T in the complaints. Without a stay in this proceeding,
thie parties will most likely waste significant money and Commission resources developing their
respective positions, enly to have this proceeding mooted by an intervening order of the FCC. A
stay ot abeyance will hielp conserve Commission resources and help to avoid multiple appeals to

various forums.

TL.2:180%1:1




Response in Opposition
Motion to Dismiss/Stay
February 25, 2010

111. Defer Consolidation Until the Appropriate Time.

18.  If the Commission does not dismiss or stay this proceeding, and does not deny
AT&T’s Motion for Consolidation as set forth above, NewPhore requests the Commission defer
ruling on the Motion for Consolidation until after any Issue Identification Conferences take place
in the cases referenced in the AT&T Motion for Consolidation. Only after the Issue
Identification Conferences will common issues be specified. As stated above, not all of the
issues in the NewPhone case and the other Florida docket are identical. Theré may be some
common issues and a viable means to consolidate those for purposes of hearing. However, this
determination is best made after Issue Identification and with the input of staff; therefore, the

and, if necessary, submit comment on any consolidation after Tssue Identification is complete

WHEREFORE, NewPhone requests that the Commission dismiss the Complaint filed
by AT&T, or in the alternative, stay the proceeding in this Docket pending a resolution of the
FCC Resale Docket and/or the court ¢ases reférenced herein. NewPhone further requests that the
Commission deny AT&Ts Motion for Conselidation, without prejudice, as premature. Further,
if dismissal or a stay is not granted, ruling on the AT&T Motion for Consolidation should be

deferred as set forth in the bedy of this Motion.

TL2¥8031:1




Response in Opposition
Motion to Dismiss/Stay
February 25, 2010

Respectiully submitted this 25" day of February, 2010.

Respectfully submitted, -
Dgtis, 1

Matthew Fell, Esq.
AKERMAN SENTERFITT
106 East College Avenue, Suite 1200
Tallahassee;, FL 32301

(850) 425-1614

Paul F. Guarisco (LA Bar Roll No. 22070}

W. Bradley Kline (LA BarRoll Ne. 32530}
PHELPS DUNBAR LLP

1I City Plaza, 400 Convention Street, Suite 1100
Past Office Box 4412

Baton Rouge, Louisiana 70821

Telephone: (225) 376-0241

Facsimile: (225)381-9197
paul.guarisco@phelps.com

COUNSEL FOR IMAGE ACCESS, INC. d/b/a
NEWPHONE

TL218031;1




Response in Opposition
Motion to Dismiss/Stay
February 25, 2010

CERTIFICATE OF SERVICE

T HEREBY CERTIFY that a true and correct copy -of the foregoing has been served upon

the following by email, and/or U.S. Mail this 25™ day of February, 2010.

Charles Murphy, Esg.

Jamie Morrow, Esq.

Office of the:General Counsel
Florida Public Service Commission
2540 Shurhard Oak Boulevard
Tallahassee, FL. 32399-0850
cmurphy@psc.state fl.us
jmorrow(@psc.state.fl.us

E. Earl BEdenfield, Jr.
Tracy W. Hatch

Manuel A. Guardian

elo Gregory R. Follensbee
150 South Monroe Street
Suite 400

Tallahassee, FL. 32301
mg2708{gatt.com
th9467@att.com

Paul F. Guarisco

Phelps Dunbar LLP

1 City Plaza

400 Convention Street-Suite .1 100
P.O.Box 4412

| Baton Reuge, LA 70821-4412
| paul.guarisco@phelps.com

Jim Dry
President

| Image Access, Inc. d/b/a NewPhone

5555 Hilton Avenue, Ste 605
Baton Rouge, LA 70808

| jirndry@newphone.com

TL2T8631;]
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Exhibit A

Page 1 of 3
S - . _ — P
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Fea.:lera:ﬂl1 Communications Commission Novis Media tiformation 2024 418-0560
445 12" St., S.W, ' Intarnet: bl iwew.fce.gov
Washmgton D.C. 20554 TTY: 1:888-835.5322
DA 06-1421

Released: July 10, 2006

PETITION OF IMAGE ACCESS, INC. d/b/a NEWPHONE FOR DECLARATORY RULING
PLEADING CYCLE ESTABLIS’PE’ED

WC Docket No. 06-129

COMMENTS: July 31,2006
REPLY COMMENTS: August 10, 2006

On Jyne 13, 2006, Image Access, Inc. d/b/a NewPhone '(New?hone) filed & petitio’n for
declaratory ruling regarding the resale of lncumbent Jocal exchange:carrier (TLEC) services. Specifically,
NewPhone asks the Commission to declare that:

«  an JLEC’s refugal to make cash-back, non-cash-back; snd bundled promotional discourits
available for resele at wholesale rates is an unreasonablé restriction on resale snd is
diseriminatory in violation of the Act and the Commission’s rules and policies;.

» forall proniotions greater than 90 days, ILECs are required either to offerto
telecommunioations carriers the value ¢f the giveaway or discount, in addition to makmg
available for resale at the wholcsale disceunt the telecommunieations service that is the
subject of the ILEC s retail promiction, ot t0-apply the wholesale discoimt o the effective
retail rate of the telecommunications service that is the subject of the ILEC’s retail
promofion;

» theeffective retail rate for a giveaway or discount shall be determined by subteagting the
face value of the promotion from the ILEC-tariffed rate for the service that is the subject
of the promotion, and the value of the disdount shall bé distribijted evenly across any
minimam monthly commitment up to a maximurs of three motiths;

o for all TLEC promotiens greater than 90 days, ILECs shall make available for resale the
telecommunications services contained within mixad-bundle protictions (promotions
congisting of both telecommunications and non-telécorimunications services) and apply”
the wholesale avoided cost discount to the effective retail rate of the'telecommunications
sérvice contained within the mixed bundle;

o the effective retail rate of the-telecommunications service component(s) of a mixed-
bundle promation shall be determined by prorating the. telecommunieations service
component based on ’the percemage that each unbundler.l compenent ;s to the total of the

» telecnmmnmcaﬂons carriers shall be abl;e to rase_li IL;EC_promo,tmus grea_ter than 90 days
in duration as:of'the first day the [LEC offers the promotion to'retail subseribers,

~ We invite comments on the NewPhone petition. Interested parties may file comments on or
before July 31, 2006 and reply comtmetits on or before Angiist 10,2006, Comments may be filed uxing

AppUHENT BUPERRY
12090 FEBE2
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Exhibit A
Page 2 of 3

the Commission’s Electronic Comment Filing System (ECFS) or by filing paper copies.! Comments filed
through the ECFS can be sent as an electronic file via the Internet o http://wsew. foe govicgblecty/.
Gerierally, only-one copy of an electronic submission must be filed. If multiple docket or-rilemaking
numbers appear in the caption of the proceeding, cofmmenters must transinit one-electronic copy of the
comments to cach docket or rulemaking number referenced in the caption. In completing the transmitta)
screen, commenters shoukd inchude their full name, U.S. Postal Servive. mailing address, and the
applicable docket or rulemaking number, in this case, WC Docket No. 06-129. Parties may also submit
an electronic comment by Internét e-mail, To get filing instructions for e-mail comments, commentsrs
should send an e-mail to ecfs@fcc.gov, and should include the following werds in the Body of the
message, “get form.” A sample form and directions will be sent in reply; Parties who choose to file by
paper must file an original and four copies of each filing, If more than one docket or rulemaking number

appears in the caption of this proceeding, commenters nust subrwit two additional copies for sach
additional docket or rulemaking number.

Filings can be sent by hand or messenger delivery, by commercial evernight courier, or by first-
class or overnight U.S. Postal Service mail (although we.continue to.expérience delays in receiving L1.S.
Postal Service mgil). Parties are strongly encouraged to file comments eléctronically using the
Commission’s ECFS,

The Commission’s contractor, Natek, Inc., will receive hand-delivered or messenger-defivered
paper filings for the Comunission’s Seeretary at 236 Massachusetts Avenue, NE, Buite 110, Washington,
D.C. 20002,

o The filing hours at this location are 8:00 .. o 7:00 pim.
o  All'hand deliveries must be held together with rubber bands or fasieners.
o Any envelopes must be disposed of before entering the building,

» Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail).
miust be sent to 9300 East Hampton Diive, Capitol Heights, MD 20743,

o U.S. Postal Service first-class mail, Express Mail, and Priority Mail.should be addressed to
445 12th Street, SW, Washington, D.C. 20554.

All filings must be addressed to the Comitnission’s Secretary, Marlene H: Dortch, Office of the
Sectetary, Federal Communications Comimission, 445 12th Street, SW, Washington, D.C. 20554, Parties
should also send a copy of their filings to Lynne Hewitt Engledow, Pricing Policy Divigion, Wireline
Competition Bureau, Federal Communications Commission, Room 5-A361, 445 12th Street, SW,
Washington, D.C. 20554 or by e-mail to lynne.engledowi@fec.gov. Parties shall also serve one copy with
the Commission’s copy contractor, Best Copy and Prmnng, Tnie., Porfals 11, 445 12th Street, SW, Room
CY-BA02, Washington, D.C. 20554, (202) 488-5300, ar via e-mail 1o fec@bepiweb.com.

Docyments in ' WC Docket No. 06-129 are available Tor. public inspection and topying during
business hours.at the FCC Reference Information Center, 445 12th Street, SW, Room CY-AZ57,
Washington, D.C. 20554, The documents may also be purchased from BCPI, telephone (202) 488-5300,
facsimile (202) 488-5563, TTY (202) 488-5562, e-mail fee@bepiweb.com. People with disabilities: Te
request materials in atcessible formats for people with disabilities (Braille, lacpe print, electronic files,

! See Electronic Filing of Documents in-fulemaling Proceedings, GC Docket No., 97-113, Report and Order, 13
FCC Red 11322(1998).




Exhibit A
Page3of3

audio format), send an e-mail to fec504@fec.gov or call the Consumer & Governmental Affairs Bureau at
telephone (202) 418-0530 or TTY (202) 418-0432.

This matter shall be treated as a “permit-but-disclese™ proceeding in accordance with the
Commission’s ex parfe rules, See 47 CF.R. §§ 1.1200 erseq. Persons making oral ex parfe presentations
are reminded that memoranda summarizing the presentations must contain summaries of the substanee of
the presentations and not merely a Hsting of the subjects discussed. More than a one- or two-séntenice
deseription of the views and arguments presented generally is requited. See 47 CF.R. § 1.1206(b)2).
Other rules pertaining o oral and written ex parfe presentations in permit-but-disclose proceedings are set
forth in section 1.1206(b) of the Commission’s rules. See 47 C.F.R. § 1.1206(b).

For further information, contact Lynne Hewitt Engledow, Pricing Policy Division, Wireline
Competition Bureau, (202) 418-2350.

-FCC -
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Case 3:00-cv-01494-P  Document 68 Filed 11/30/2009  Page 1 of 24

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
BUDGET PREPAY, INC, et al., §
§
Plaintiffs §
8§
A 8 No. 3:09-CV-1494-P
§
AT&T INC, R/K/A SBC §
COMMUNICATIONS, INC. ¢t al., §
§
Defendants. 8
ORDER
Now before the Court is

1. Defendants’ Motion to Disimiss for Lack of fSubj.&ét Matter Jurisdiction pursuant to
Fed. R. Civ, P. 12(b)(1) filed on August 24, 2009,

2. Defendants’ Motion to Dismiss for Lack of Personal Jurisdiction pursuant to Fed. R.
Civ. P. 12(b)(2) filed on August 24, 2009.

3. Defendants Motionto Dismiss: for Failure to State a Claim Upon which Relief may be

Giranted pursuant to Fed, R, Civ. P. 12(b)(6) filed on August 24, 2009,

T AT&T, Inc., fik/a SBC Conmunications, Inc: and ifs subsidiaries, including AT&T Operations, Inc,, fika SBC
Operatiois, Tri¢s, lingis Bell Telephone Company d/bfa AT&T 1linois, a corporation that is wholly ewned by its
corporate parent, AT&T Teleholdings, lnc.., which is in wen wholly owned by AT&T lnc.; Indiana Bell Telephasie
Company d/b/a AT&T Indiana, & ¢omoration that is whally awned by its corporate parent, AT&T Telehnzdmgs
Inc wiuch is in tur whoily owned by AT&T‘ Im': M:clugan Bcll Te!cplwm: Company d!b!a AT&T Mmhxgan,

by AT&T Inc.; Wisconsin Bel! Te!cphane C’ompany d/b!a AT&T Wlsmnsm, & corperauon thal is whoiiy r;wncd by
its gorporate.parent, AT&T Tehlmldmgs, Inc.., whicli is in iy wholly owned by ATZT Ine.; Southwestern Beil
Telephone L. d/b/a AT&T Arkansas, AT&T Ktms&s, ATET Missour, AT&T Oklahoma, and ATET Texas; and:
AT&T Southeast ine. fi/a BeliSouth Telecommunications, Ing. dfb/a AT&T Alebama, ATST Florida, AT&Y
Georgia, AT&T Kentucky, AT&T Lovisisia, AT&T Mississippi, AT&T North Carolina, A& T South-Caroliria, and
AT&T Tennessee (collectively, “AT&T” or “D&fendants”}

Page 1 of 24
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Case 3:09-cv-01494-P Document 68  Filed 11/30/2009 Page20f24

4. Plaintiffs’? Application and Metion for a Preliminary Injunction filed ori August 12,
2009,

5. Defendants” Motion to Increase Bond filed on Octobier 16, 2009,

After careful consideration of the law and the parties arguments for the reasons stated
‘below Defendants' Motion to Dismiss for Lack of Subject Matter Jurisdiction is DENIED;
Defendants' Motion to Dismiss for Lack of Peisonal Jurisdiction is DENIED; Defendants’
Injunction is GRANTED; Defendants' Motioii to Increase Bond is GRANTED; Defendants’
Motion to Dismiss Plaintiffs' anti-trust and fraud ¢laims is GRANTED, but Plaintiffs are
GRANTED leave to ansend their complaint to re-plead these ¢laims; and Defendants’ Motion to
Dismiss Plaintiffs state law claimis is DENIED.

1 Background

Plaintiff are Competitive Local Exchange Carriers (“CLECs”). A CLEC is & small
telephone company that buys telephone service from Incumbent Local Exchange Catriers
("ILECs"} latpe telephone companies with existing telecomimunications infrastructure. ILECs
séll telephone service to CLECs for the retail rate minus a wholesale diseount. CLECs then re-
sell that telephone service to individual consumers

These type of arrangements are made possible by the Federal Telecommunications Act of
1996 (FTCA). Under the FTCA, ILECs are required to enter into an Intereonnection Agreement
(“ICA™y which must then be approved by a staté commission. In this case; there is an-approved
ICA between the partiés in each individual state. Additionally, Plaintiffs fully acknowledye that

prior to this dispute Defendants have always complied 'with the ICA, laws, and regulations.

* Budget Prepay, '_1%1&,.:610]:31 Connection Inc, of America, Mextel Corporation LLC d/bfa Liftel, Nexus
Comemunications, Inc., and Terracom, Ine, (collectively "Plaintiffs").
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About July 1, 2009, AT&T slerted CLECs that as of September 1, 2009, they would no

* Ingteud

longer be cligible for promotional discounts such as the “Win-back Cosh Promotion.”
CLECs would only be entitled to a small fraction of the $50 cash-back that retail customers are
entitled to receive. The amount that CLECs ave entitled to-recgive back varies from $3.73 -
$5.54 depending on the location. AT&T has imposed this new method of calculating the amount
CLECs can receive under the promotion in an attempt to make the resale rate reflect consumers'
failure to properly submit their rebate coupon. AT&T's reasoning for placing this restriction on
resale is that only 33.33% of customers actually take the steps necessary- i.e. submitting the
coupon - to receive the $50 cash back.

Though 47 C.F.R. 51.613(b) requires ILECs to obtain state approval befors imposing
restrictions like this on resale, Defendants began implementing this resale restriction on
September 1, 2009 without the approval of any state cormmissions. Plaintiffs have brought
claims for Defendants’ failure to obtain state approval. Plaintitfs also claim that the new
methodology used by AT&T to calculatecredits available to CLECs under the Win-back Cash
Back promotion (hercinafter "new calculation method") violates the 1CA, and the Act, Further,
Plaintiffs have sought an injunction elaiming that without one they will lose customers, market
share, and good will as a result of not being able to compete with AT&T s offer, The end result -
according to Plaintiffs - is'that each and every one of them will go out of business within a short
period.

11, Request for Declaratory Judgment
Plaintiffs first cause of action is for Declaratory Judgment pursuant to 28 U.8.C. § 2201,

Specifically, Plaintiffs ask the Court to issue a judgment declaring that the new calculation

*The Win-back Cash Promotion seeks to altract fnew cuslomers away frony another carricr or wireless provider by
offering no connection fees and $50 cash back.
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method is a restriction on resale that is noreasonable and discriminatory in violation of 47 U.8.C.
§ 251(c)(4), 47 C.F.R. § 51.605(a), 47 C.F.R. § 51.613(b), and the ICA. (Pls.’ Am. Compl. §44.)
Defendants have sought to dismiss this elaim for lack of subject matter jurisdiction pursuant to
Rule 12(b)(1), lack of personal jurisdiction pursuant to Rule 12(b)(2), and failure to state a claim
pursuant to rule 12{b)(6).
A. Subject Matter Jurisdiction

Whether the Court has subject matter jurisdiction over Plaintiffs’ claims is the first issue
that the Cowrt must address. See Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001)
(“When a Rule 12(b)(1) motion is filed in conjunction with other Rule 12 motions, the court
should consider the Rule 12(b)(1) jurisdictional attack before addressing any attack on the
merits.”). Rule 12(b)(1) provides that an action must be dismissed when the court dees not
possess subject matter jurisdiction over the plaintiff’s claims. Fed. R. Giv. P. 12(b)¥(1). A court
may decide & Rule 12(b)(1) motion to dismiss “on any of three separate bases: (1) the complaint
alone; (2) the complaint supplemented by undisputed facts evidenced in the record; or (3) the
complaint supplemented by undisputed facts plus the court’s resolution of disputed facts:”
MCG, Inc. v Great W..Energy Corp.; 896 F.2d 170, 176 (5th Cir, 1990). A motion to dismiss
for lack of subject matter jurisdiction should be granted only if it appears certain that the plaintiff
cannot prove any set of facts in suppeort of his claim that would entitle plaintiff to relief.
Ramming, 281 F.3d at 161,

Defendants argue that this Court lacks subject matter jurisdiction because Plaintiffs must
bring their claims to a state commission before bringing those claims in district court. It appears
that Defendants rely on two separate but overlapping arguments for why this claim must be

heard by a state commission in the first instance. The first argument Defendants make is that
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Plaintiffs have failed to exhaust administrative remedies. The Coirt can easily dispense with this
argument hecause failure to exhaust administrative remedies is not required by the FTCA.

A case may only be dismissed for lack of subject matter jurisdiction based on a Plaintiffs
failure to exhaust administrative remedies when exhaustion is required by statute. Premicre
Network Servs,, Inc. v. SBC Comnic 'ns, Inc., 440 F.3d 683, 687 n. 5 (5th Cir. 2006) ("Whenever
the Congress statutorily mandates that a claimant exhaust administrative remedies the exhaustion
requirement is jurisdictional.") (quoting Tawlor v. United States Treasury Dep’t, 127 F.3d.470,
475 (5th Cir, 1997)). *But where a statute does not textually require exhaustion, only the
jurisprudential doctrine of exhaustion controls [subjecting a claim to dismissal under Rule
12(h)(6)], which is not jﬁrisﬁicﬁonal in nature,” Jd. Nothing in the FTCA textually requires
exhaustion. Jd. Plaintiffs failure to exhaust administiative remedies therefore has no bearing on
whether the Court has subject matter jurisdictions over Plaintiffs' FTCA claims. ‘

Defendants' however, also argue that the Court lacks subject matter jurisdiction because
section 252(¢)(6) only gives district courts the power to review "determinations” made by a state
conimission, Section 252(e)(6) states:

In any case in which a state commission makes a determination under this section,
any party aggrieved by such detetimination may bring an action. in an appropriate
Federal district court to determine whether the agreement or statement meets the
requirements of section 251 of this title and this section.
47 U.8.C. § 252(e)(6)- It is true that section 252(e)(G) explicitly gives district courts the power
to review state comitiission detérminations. But section 252(e)(6)'s grant of jurisdiction to
review state commigsion determinations plays no role in determining whether the Court has
subject matter jurisdiction in this case.
Section 252(e)(6) does not play a fole i'n..de'fcm}ining whether the Court has subject.

matter jurisdiction in this casé because the Court has jutisdiction under 28 U.8,C. § 1331-or
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what is more commonly known as federal question jurisdiction. District courts have federal
question jurisdiction "if‘the right of the [plaintiff] to recover under their complaint wil] be
sustained if the Constitution and laws of the United States are given one construction and will be
defeated if they are given another.”™ Verizon Md., Inc. v. Pub. Serv, Comm’n, 535 1).8. 635, 643.
(2002) (quoting Steel Co. v. Citizens for Better Env't, 523 U.S. 83, 89 (1998)). Though a statute.
may divest a district court of federal question jurisdiction, neifher scction 252(e)(6) nor any other
part of the Act has divested district courts of this jurisdiction. Verizon Md., 535 U.S. at 643-44
("Nothing in 47 U.5.C. § 252(e)(6) purports to strip [federal question jurisdiction]. . . .Indeed, it
does not even mention subject-matter jurisdiction, but reads like the conferral of a private right.
of action.”). The Supreme Court’s holding in Ferizon Md. has consistently been interpreted to
mean that district courts need not, look any further than 28 U.S.C. § 1331 to determine whether
the court hidis subject matter jurisdiction 6ver FTCA claims.*

Here, the Court has federal question jurisdiction because Plaintiffs’ right to recover is
based almost exclusively on the ixxtemretat;an of federal law. Specifically, Plaintiff has asked
this Court to declare that Defendants have vielated 47 U.S.C. § Z5Hc)4), 47 C.FR. § 51.605(a),

and 47 CF.R. § 51.613{b). Accordingly, the Court finds it has federal question jurisdiction over

4 Verizon Md, Inc. v. Global Naps, Ine., Y17 F.34 355, 362-63 (4th Cir. 2004), oit remand by 535 U.S. 83 (2002)
(addressing subject matter jurisdiction over FTCA. claims the courk only looked to whether the plaintifis claims were
substantially based on federal law); Mich. Bell Tel. Co. v: MCIMetro Access TransmServs., Inc., 323 ¥.3d 348,355
(6th Cir, 2003) (*[Flederal covrts have jurisdiction 1o review state commission orders for compliance with. federal
law, because provisions of the Act do not prechide ;urisdxctmu under 28 1UL.S.C. § 1331 Gore Comme ‘ns, ine v,
Werizon Pa., Inc., 493F.3d 333 (34 Cir. 2007} (1o-determine whetler federal question jurisdiction over an 1CA
dispute exisied thc coufi.examined the complaint to determine whether the-elaims were substantially based on
federal law); 7. Rodio Servs: Co. v. Qwest Coip,, 530 F:3d 1186.(9th Cir, 2008) (We conclude that . . . whatever
finality or exhuustion requirement § 256(e)(6) might impose dots. 1oL affect tie subject watter Jjurisdiction of the
district court in this case. Rather, the distriot court has general federal question jurisdiction under 28-U5.C. § Y331,

Y BellSouth Tetecenoms., dnc: v. MCl'Metro Access Transmission Servs,, 317 F3d 1270 (11th Cir2003) (where
piamtiﬂ"s challenged the state commissions interpretation:of an ICA the distrigt court had jurisdiction over the case
pursuant to 28 U.8.C. § 1331),
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Plaintiffs' cause of action for declaratory judgment and naw turns to Defendants argument that
the case should be dismissed pursuaiit to Rale 12(b32).
B. Personal Jurisdigtion

The plaintiff bears the burden of establishing a district court’s personal jurisdiction over a
nonresident defendant, See Wilson v. Befin, 20 F.3d 644, 648 (5th Cir, 1994). The Court must
accept as true all uncontroverted allegations in the complaint, and all factual conflicts presented
by the parties must be resolved in favor of the plaintiff. See id. To exercise personal jurisdiction
gver a nonresidenit defendant, the Court must determine that due process standards are satisfied

by engaging in a two-pronged analysis. First, the Ceurt determines whether the defendant has

whether the exercise of personal jurisdiction would offénd “traditional notians of fair play and
substantial justice.” See Burger King Corp. v, Rudzewicz, 471 1.8, 462, 473-75, 476 (1985);
Bullion v. Gillespiz, 895 F.2d 213, 216 (5th Cir. 1990).

Sufficient minimum contacts can be established through a showing of the existence of
general or specific jurisdiction. See Freudensprung v, Ofishore Technical Serv. Inc., 379 F.3d
327, 343 (5th Cir. 2003). “A court may exercise specific jurisdiction over a nonresident
defendant if the lawsuit arises from or relates o the defendant’s contact with the forum state.”
Ieee Distribs, Ine, v.JJ&J Snack Foods Corp,, 325 F.3d 586, 591 (5th.Cir. 2003). Specific
jurisdiction exists where a defendant “purposefiully avails itself of the privilege of conducting
activities within the forum state, thus invoking the benofits and protections of its laws,” Burger
King, 471 U.8. at 475, The “purposeful availment” necessary for specific jutisdiction protects a
defendant from being brought into a jurisdiction based solely on “random,” “fortuitous,” or

“attenuated”™ contacts. 7. A single act-may form a sufficient basis for personal jurisdiction if the
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claim arises from that single act, and the defendant can reasonably foresee being brought into
court in the forum state. See /eee Distribs., 325 F.3d at 591.

Defendants argue that Plaintiff has failed to show that the Non-Resident ILEC
Defendants (hereinafter "Non-Resident Defendants™) have sufficient minimum contacts with
Texas to establish personal jurisdiction. But Defenidants arguments have all but-ignored.the
pervasive contacts relating to the ICA§ and the new calculation method. Instead, the Non-
Resident Defendants would like the Court to look at all of the contacts the Non-Resident
Defendants do not have with Texas. But in-making this argument Defendants have essentially
asked this Court 10 "pay no attention to the man behind the curtain.” AT&T is the proverbial
man behind the ICAs- the provesbial cuttain. More importantly, AT&T is behind the new
calculation method which is at the center of this dispute. Defendants do-not deny these facts
which in themselves assure the Court that personal jurisdiction exists over the Nen-Resident
Defendants. The Court finds that by completely relying on AT&T for the execution of ICAs, as
well as support and advice relating to ICAs that the Non-Resident Defendants have purposefully
availed themselves of Texas Jaw, Boththrough the Acts of their agent, AT&T, and through their
owii actions.

C. Rule 12(b)(6) - Failure to State a Claim

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of a complaint when
a defendant shows that the plaintiff has failed to-state a claim for which relief can be granted.
"To survive a motion to dismiss, & complaint must contain sufficient factual matter, accepted as
frue, to 'state.a claim to relief that is plausible on its face,* Igbal v, Asheraft; -~ U8, -, 129 8
Ct. 1937, 1949 (2009) (quoting Bell Atl. Corp. v. Twombly, 550'U.S. 544, $70.(2007)). The

factual matter contained it the complaint must allege actual facts not legal conclusions

Page 8 of 24




Exhibit B
‘ Page 9'0f 24
Case 3:09-cv-01494-P  Document68  Filed 11/30/2009 Page 9 of 24

masquerading as facts. /d. at 1949-30 ("Although for the purposes of a motion to dismiss we
must take all of the factual allegations in the complaint as true; we "are not bound 1o docept as
true a legal conclusion couched as a factual allegation.™) (quoting Twombly, 550 U.S. at 555).
Additionally, the factual allegations of the complaint must state a plausible claim for relief, Jd.
A complaint statés a "plausible claim for relief” when the factual allegations contained therein
infér actual misconduct-on the part of the defendant, not a "mere possibility of misconduct.” /d:;
see also Jacguez v. Procunier, 801 F.2d 789, 791-92 (5th-Cir. 1986). Determining whether a
complaint states a plausible claim for ralief necesgarily requires looking to the elements a
plaintiff must plead to state a claim implicated by the complaint, Ighal, 129 8. Ct, at 1947
(citing Twombly, 550 U.S, at $53-557).

Plaintiffs claim that they are entitled to a declaration that Defendants breached the ICA.
and that Defendants have violated 47 U.S.C. § 251{c)(4), 47 C.F.R. 51,605, aind 47 CF R,
51.613(b). Deferidants argue that Plaintiffs have failed to state 4 claim for relief'based on the
jurisprudential doctrine of exhaustion. As discussed above, wiiere exhaustion is not required by
statute.failure to exhaust administrative remedes may subject a claim to disinissa] under Rule
12(6YX6). Premiere Network Servs., Inc., 440°F.3d at 687 n. 5 (citing Taplor, 127 F.3d at475).
When a plaintiff is required to exhaust administrative remedies under the jurisprudential
exhaustion doctring the plaintift is not entitled fo j;ldiféi‘si{'reiieﬂ Taylor, 127 F.3d at 476¢" {N]o
one is entitled to judicial relief for a supposed or tiireatened injury until the prescribed
adminisi,zaﬁ ve remedy has beed éxhausted,’ *) (quoting Meyers v. Bethiehem Shipbuilding Corp.,
303 US. 41, 30-57 (1938)). Accordingly, dismissal pursuant to Rule 12(b)(6} is-appropriate

when the jurisprudential exhaustion doctrine is dpplied.
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Sections 251 and 252 of the Act provide many requirements and procedures for ICAs.
Generally, scction 251 provides the obligations of local exchange cargiers under the Act. See
generally 47 U.S.C. § 251. In conjunction with theobligations of section 251, Section 252
provides the procedures for negotiation, arbitration, and approval of ICAs. See generally 47
U.S.C. § 252. The progedures of section 252 relate to the initial formation of an ICA. See id.
‘But nothing.in sections 251 or 252 of the Act statutorily grants state commissions the authority to
resolve disputes between parties after the parties-have entered into an ICA. Core Contme 'ns,
Inc. v. Verizon Pa., Inc., 493 E.3d 333 (3d Cir. 2007) {"Beyond {the state commissions role in
approvingan FCA] thers is no real indication of what role the state commissions are to play, and
the Act is-simply silent as to the procedure for post-formation disputes."); see also. W. Radio
Servs. Co. v. Qwest Corp,, 530.F.3d 1186, 1184-99 (9th Cir. 2008) (discussing the absence of
procedural requirements once an ICA has been formed), Noting the absence of any post-ICA
formation dispute resolution procedures the Fifth Circuit, along with the other circuit courts, has
interpreted the Actas whole to grant state commissions jutisdiction "to decide intermediation
and enforcement disputes that arise dfter the approval procedurés are complete.” Sw. Bell Tel.
Co. v. Pub. Utils. Comm 'n, 208 F.3d 475, 476 (5th Cir, 2000)-(hereinafier "SWBT™); see also-
Hlinois Bell Tel. Co. v. Global NAPS fHlinois, Inc., 551 F.3d 587, 593-94 (7th 2008) ("[TIhe
Telecommunieations Act does nof expressly aiithrize a state commission, after it approves an
interconnection agreement, to. resolve disputes arising underit. ... But such-authorityis a
sensible corollary to. the allocation of state and fedeinl responsibilitiés made by the Act.").

SWBT did not, however, address whether the state commission had exclusive jurisdiction.
over disputes between partics that are-bound bya previously formed ICA. Rather, SWBT

addressed the narrow question of whether the state ¢ommission may intermediate and resolve.
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disputes between parties to an already cxisting ICA. Defendants argue that because SWBT holds
state commissions have authority to intermediate and resolve disputes between parties-to an
already existing ICA in the first instance that state commissions have exclusive jurisdiction aver
such disputes. Purther, Defendants argue that the FCC has spaken direetly to this issue.
Defendants rely on fin re Starpower Communications, LLC, 15 F.C.C.R. 11277 (2000) for
this proposition. The relevant part of In re Starpower states:
[At least two federal courts [SWBT and Jl. Bell Tele. Co. v. Wortdcom Tech., Inc.,
179 F.3d 566 (7th Cir. 1999)] of appeal have held that inherent in state commissions’
express authority to mediate, arbitrate, and approve interconnection agreements
under section 252 is the authority to inferpret and enforce previously approved.
agreements. ‘These court opinions implicitly recognize that, due to its role in the
appraval process, a state commission is well-siited to address dzspuies anszng froin
interconnection agreemeits. Thus, we conclude that i state commussion's failure to
"act to carry out is respcns:bﬂﬁy" under scction 252 caw in some éircunistances
include the failure lo interpret and enforce existing interconnection agresments.

In re Starpower, 15 F.C.CR. at 11279-80 (emphasis added). Like Defendants; the Third Circuit

has taken this part of In re Starpower to stand for the propaosition that state commissions have

exclusive jurisdietion over disputes that arise between parties to-an already existing ICA,

In Core Comme 'ns, Inc. v, Verizon Pa,, Jite, 493 F:3d 333 (3d Cir, 2007), the Court of
Appeals for the Third Circuif upheld a district court’s dismissal of the plaintiff's claims for bredch
of an 1CA and violations of the FTCA because the plaintiffhad not taken the claims to the state
commission in the first instance. On appeal, the court interpreted In re Stgrpower 16 mican that
state commissions have exclusive jurisdiction over disputes between parties to an existing JCA.
Core Comme ‘ns, 493 F.3d ut 344 ("Pursuant to FCC guidance, we hold that interprétation and
enforeement actions that arige after a state commission has approved an intercotnection
agreement must be litigated in the first instdance before the relevant state commission.”). In

reaching this conclusion, the court. noted that In re Starpower could beread to miean more than
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one thing. /d. at 342. Nonetheless, the court determined that FCC's In re Starpower decision, as
interpreted by the court, was entitled (o Chevron deference,

This Court declines to read /n re Starpower in this manner. In re Starpower does not
give any indication that state commissions are the exclusive forum for resolving disputes over
already existing ICAS. See generally, In re Starpower, 15 F.C.C.R, at 11278-79. As the Core
Communtcations court recognized, In re Starpower can be réad to mean more than one thing.
More simply stated: In re Starpower is ambiguous. And an ambiguous agency decision isnot the
fype-of decision that is meant to fill gaps in a statute under Cheveron. Second, In re Starpower
explicitly indicates that there are circumstances in which a state commission would not be
shirking its responsibilities by failing to interpret and enforce existing ICAs, Based on this
statement, the Court finds that if Jn re Starpower unambiguously stands for anything, it is that
there are circumstances in which parties to an existing JCA need not bring their claims fo a state
commission in the first instance.

The facts and claims in this case provide exactly the type of circumstances in which a
plaintiff should not be compelled to take their claims to a state commission in the first instance,
Here, the Coutt is not being asked to interpret the ICA, Rather, the Court is being asked to
interpret federal law, The Court recognizes that without the ICA Plaintiffs would not have
standing to challenge Defendants actions. But the fact that the ICA gives Plaintiffs standing does
not in itself mean that the Court must interpret the 1CA. to grant relief to Plaintiffs, Nordoes the
ability of an ICA to negate the requirements and responsibilities imposed by the Act mean that

the Court mustinterpret’ the ICA to grant relief to Plaintiffs.” Where an ICA adopts federal law

* See 47 US.C. § 252(a)(1). {"An ingumbent loeal exchange carvier may negotiate and enter inta a'binding agreement
with thie requesting telécommunications Sarrier Or ea¥ricrs Without regard to the standards set forth in subsections (B)
and (¢} of section 251 of thig title.") 47 US.C. § 282(a)(1); see alvo 47 C.F.R, § 51.3 ("Tothe extent provided in
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as controlling the parties contractual resale obligations for resale the Court need not interpret the
ICA to detérmine whether the plaintiff is entilled o relief” Rather, the Court must interpret
federal law fo determine if the plaintiff-is entitled to relief.

Here, the ICA requires résale restrictions to be "consistent with regulations prescribed by
the Commission ynder Section 251{c)(4) of the Act.” (Defs' App. 57.) Additionally, the ICA
provides that *[a]il fedetal rules and regulations . . . also apply.” (1d.) When a court is being
asked to interpret federal law the policy of allowing the state commission to interpret the:
agreement it approved because it knows the interpretation it intended when approving the
agrecment does not apply:

Conversely, it wonld be bad policy to require Plaintiffs in this specific case to exhavst
administrative remedies because it would allow Defendants to shift 1o Plaintiffs the duties
imposed upon ILECs by the Act. The Act imposes on ILECs s duty to obtain state commission
approval before placing restrictions on resale, 47 C.FR. § 51.613(b). When an ILEC imposes
a restriction on resale that is not permitted under 47 C.F.R. § 51.613(x), subsection (b) requires
an TLEC "o prove to the state commission that the restriction is reasonable and.
nondiscriminatory” befoi~es-imposillg therestriction. Despite the regulation placing the duty of
going to the state commission on TLECs, Defendunts huve asked the Court to require the
Plaintiffs, CLECs, to go'to the state commigsion zbéforé.hﬁng;ing a claimi in federal court. Were

the Court to-oblige Defendants request it would allow then to contravéne the requiremenits and

section 252(3}(2}(!\} of the Art, dstils commigsion shall bave atthiority 16 approve anintéreonnection agreement
adopted by negotiation-even if the terms of the: -agresment do not comply with the. requirerients of this part."):

® Though ane could argue that merely detérinining federal law coimrdlsvesale restiictions constitutes “interproting”
the ICA, this is not the type-of interpretation that courts finding that exhaustion is required bave been called upon (o
interpret. Seee.g. Express Tel, Servs., Inc. v, Sw. Bell Fol Cu., No. 3:02-CV-1082-M, 2002 18, Dist. Lexis 196458
(ND. Tex. Oct. 16,2002).
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intent of thie Act. The Tacts of this case demonstrate-how the requirements and intent of the Act
would be contravened by forcing Plaintiffs to go-to the state conunission first when Plantiffs'
claims are predicated on Défendants failure to go to the state commission.

As previously discnssed, Congress passed the FTCA with the intent of "opening
previously monopolistic Tocal telephone markets to competition.” SWBT, 208 F.3d at 477.
Congress entrusted the FCC with the duty of promulgating regulations that would ensure the
Act's purpose would be inet, i‘nciudi‘n-g regulations that prevented ILECs from placing restrictions
on resale that are unreasonable ot discriminatory. 47 U.S.C. § 251{c)(4)(B). To that end, 47
CER. § 51.613(b) requires TLECs to prove that restrictions on resale are reasonable and
nondiseriminatory before itaposing such restrictiens. Requiring ILECs to obtain state
commission apptoval prior to placing restrictions of resale demonstrates a recognition that resale
restrictions can have a devastating effect on a CLEC's ability to remain competitive. More
importantly, it clearly places the duty to gain state commission approval on ILECs — not CLECs.

Defendants did not grin state commission approval before implementing the new
caleulation methodelogy. Instead, Defendants notified Plaintiffs that the new methodology
would go into effect on September 1, 2009, Plaintiffs, foarful that this vestriction on resale
duty to gain state commission approval before placing restrictions on resale, Then-after being
hailed into court Defendants vehemently argue that Plaintiffs should be required to go to
seventeen different state commissions before bringing atiy ¢laims to-one federal conrt. Where
the jurisprudential exhaustion doctrine is policy motivated, the Court cannot allow Defendants to

invoke the doctrine in thiginstance.
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Finding that the jurisprudential docirine of exhaustion. is inapplicable to this case, the
Court turns to the factual allegations of Plaintiffs' Complaint to deterinine if they have stated a
claim for relief,

Plaintiffs bave alleged factual allegations that, taken as true, infer actual misconduct on
the part of Defendants. For example, Plaintiffs have alleped that they were nolified by
Defendants of a new method that would be used to calculate the rates at which
telecommunication services would be resold to Plaintiffs under certain pramotionsl plans.. This
new method provided retail customers who switched to Defendants telephone company from a
different telephone company with fifty dollars cash-back and a waiver of all nonrecurring
charges associated with adding service. Plaintiffs that resold service to customers switching
companies however, would not be entitled to offer the same fifty dollars cash-back ora waiver of
nonrecurring charges to its customers. Though the complaint provides more factual allegations,
these allegations alone indicats that Defendants may have violated the requirements of 47 U.S.C.
§ 251(c)(4) and 47 C.R.R. § 51.605. Moreover, as previously discussed, Plaintiffs allege that
Defendants failed to obtain state cominission approval before implementing the new calculation
method in violation of 47 C.ER. § 51.613(b).

Accordingly, the Court finds that Plaintiffs have stated a claim for relief and Defendants
Rule 12(b)(6) motion is denied. Defendants however, have argiied that another jurisprudential
doctrine, the primary jurisdiction docliine, warrants dismissal of Plaintiffs claims. ‘Because the
primary jurisdiction doctrine would only warrant staying these proceedings the Court addresses

this argument scparately from Deténdants' Rule 12(6)(6) motion.
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D, Primary Jurisdiction

“[PYrimary jurisdiction 'comes into play whenever enforcement of the claim requires the
resolution of issucs [whicli, under a regulatory scheme, have been placed) within the special
competence of an administyative body, in such a tase the judicial process is suspended pending
referral of such issues to the administrative body for its views." Penny v. .Sw. Bell Tele. Co., 906
F.2d 183, 187 (5th Cir, 1990) {quoting Sw. Bell Tel. v. P.U.C., 735 S.W. 2d 663, 669 (Tex. App.
~ Austin 1987, no writ); see also ASAP Paging, Inc. v. CenturyTel of San Marcos Inc., 137 Fed.
Appx. 694, 697 (5th Cir. 2005)("The doctrine of primary jurisdiction applies . . . when a court
having jurisdiction wishey fo defer to an ag_enc-y?s superior expertise.”) (citing Arsberry
lilinois, 244°F 3d 558, 563 (7th Cir. 2001)). Siice [n]o fixed formula exists for applying the
docirine of primaty jurisdiction,’ éach ¢ase must be examined individually to delérmine whether
it would be aided by the doctring's application." Penny, 906 F.2d at 187 (quoting Sw. Bell v.
PU.C,T7355.W. 2d at 670).

Courts faced with the task of determining whether primary jurisdiction applies when a
dispute arises between parties 1o an already existing JCA have hoted that the statutory scheme
coinplicates the issug, The statutory scheme complicates the issue because the appropriate
agency to which the court would refer the issueis not one agency entrusted with carrying out this
regulatory scheme, but multiple state commissions. See W. Radio Servs, Co. v. Qwest Corp., 530
£.3d 1186, 1200 {9th Cir. 2008) ("The doctrine of primary jurisdiction . . .4 . . . not p perfect fif
for the statute before us. For one thing, the agency with regulatory authority' in this context, in
the sénse of huving the authority to promulgate regulations, is the F,C.C., not the state
commissions,") Additionally, the statutory scheme does not:provide a procedural mechanism tor

referring issués to a state commission. See Hiinois Bell Tel. Co. v. Global NAPS Hinois, Inc.,
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551 F.3d 587 (7th 2008) ("The Act [does not] expressly authorize a federal court to refer such a
dispute, if the dispute arises in a suil in federsl courl, to the state commission , . .."). Despite
these complications, courts have routinely determined that issues may be referred _t:o' state
commissions when appropriate. Jd. (finding that a federal court's autherity to refer-issues to the.
state commission "is a sensible corollary to the allocation of state and federal responsibilities*);
see alsa Penny, 906 F 2d at 187-88 (referral to state comnmission was procedurally proper where
the state commission and district-court had cencurrent jurisdiction to determine whether rétes
where discriminatory under the FTCA).

Plaintiffs' FTCA claims bring forth two distinct issues. First, whether Defendants were
required to obtain state commission approval before implementing the new. caloulation method.
This issue is-one that does net require agency expertise and therefore the Court need not refer it
to the state commissions.

The second issue is whether the resale restriction is reasonable and nondiseriminatory.
Determining whether a resalc restriction is reasonable and nondiscriminatory is-an issue
routinely addressed by siate-commissions. Therefore, this issue is one that is appropriate for
referral to the state commissions. The regulatory scheme bolsters this conelusion as it requires
Defendants to prove to the state:commission thata restriction on resale is reasonable and
nondiseriminatory. Mor¢over, Defendants have indicated that they aie now secking approval of
the new calculation method from state-commissions. The Court can find no reason to thwart
Defendants atfempts to obtain the approval that should have been obtained before implementing
the plan, Accordingly, the Court finds that it is appropriate to-stay Plaintiffs’ claiins pending a

resolution of this issue by each of the appropridte state commissions.
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E. Prelinzinary Injunction

A preliminary injunction miay only be granted if a plaintiff establishes four elements: (1)
irreparable injury if the injunction is denied, (3) that the threatened injury outweighs any damage
that the infunction might cause defendants, and (4) that the injunction will not disserve the public
miterest. Sugar Busters LLC v. Brennan, 177 F.3d 258, 263 (5th Cir; 1999), A preliminary
ihjunction is an extracrdinary remedy which should only be granted when the plaintiff has
clearly cartied his burden of proof as te all four elements, seg Kern River Gas Transmission Co.
v. Coastal Corp., 899 F.2d 1458, 1462 (5th Cir. 1990}, and the decision is to be treated as the.
exception rather than ﬁhe.ru}e«- See Mississippi Power & Light Co. v: United Gus Pipe Line Co.,
760 F.2d 618, 621 (5th Cix, 19835).

Here, Plaintiffs have clearly carried the burden of establishing all four elements making
‘the entry of a preliminary:injunction appropriate. Plaintiffs have established, and Defendants
have admitted in open court, that state commission approval was not obtained prior to
‘Defendants implementing the new caleulation method which is.a restriction on resale. As
previously discussed, 47 C.F.R. § 51,613(b) requires ILECs to obtain state commission approval
before implementing 4 resale restriction, Plamtiffs therefore, have established a strong likelihood

of success-on their claim that Defendanis violated 47 C.FR. § 51.613(b).7

? Communications by Defendants to-the Counl firther evidence thar Plaintiffs’ have a strong likelihooed of success on
their chaim that Defendants violated 47 C.F.R. § 31.613¢b). ‘On the On Ockober 5, 2009, Defendants informed the
Court and Plaintiffs that they had veceived a Jetfer from.the Louisiana Public Service Coimnissipii congeining the
new calculation method. Thi Jetter - a.copy of which Defendants provided tothe Court - indidates the Louisiana
Public-Service Commission's decision to:suapend the-effectiveness-of the new calenlationmethod, This decislon
was based on an jnitial finding that the new eateulation method imposes.a restriction on resale and AT&T's failuse 1o
tikce the Pibpeér fteps fo bave the Commission find that the new ¢alcwation Hethaod {5 reqsonable and nof
discriminatory, Though the letter does aot specifically state thidt the now galtulation methed is unreasonable and
distriminatory, the Louisiana Public Service Commission's decision indicaies a siroag Iikelihood of such & finding.
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Plaintiffs have also established that if Defendants were permitted to'implement the new
calculation method that they would suffer irreparable injury il the injunction is denied. The new
calculation methed would signiﬁcanﬂ)} impair Plaintiffs ability-to conipete with Defendants for
new customers, There would be no ability to compete because Defendants would be able 1o
entice new custotners by offering $50 cash-back and a waiver of connection fees. Meanwhile,
Plaintiffs would not be able to make the same offer because they would be purchasing service
from AT&T at the normal retail price without $50 cash-back or waiver of connection fees® In
the absence of an injunction, Plaintiffs would be forced fo pay more for service than they would
have to pay without the resale restriction that has not been approved by any of the state
commissions. Plaintiffs would have to make these payments while simultancously losing money
because of their inability to compete with Defendants, These circumstances would devastate
Plaintiffs' business. In today's economy, this typeof devastation could ultimately force
Plaintiffs’ out of business or at the least push them fo the brink of being out of business-
something from which they would be unlikely o recover.
that the injunction might cause Defendants. It is of considerable importance to comparing the
possible injuries that it is likely that if Plaintiffs were forced to pay millions of dollars at this
time that it would be into an escrow account, Accordingly, Defendants would not actually be
deprived of any incomme during the period in which this case is pending because the money would

remain in an escrow account. Conversely, Plaintiffs would be forced to pay money that they do

* At miost, Plaintiifs could offer new customers the $3-$7 cash-back that Defendants are willing 1o give Plaintiffs
under the new caleulation method, As arésul, (hie Plaintiffy salés pitch wonld be something tothe effect of "No, we:
can't offer you $50 cash-back tike AT&T. But AT&T has agsured s that there is.only 2 33% chance it you-will
take the necessary steps to receive that $50 cash-back. So why iiot-sigs-up withus and we will knock $3:47 off your
initial month of service.” This certainly, is not the type of sales pitch that would allow Pleintiffs fo remain
competitive with Defendarits,
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not have into an escrow thereby depriving of them of that money immediately. Therefore, the
Court finds that the irreparable injury that would be caused o Plaintiffs in the absence of an
injunction would outweigh any-damage that the:injunction might canse Defendants,

Finally, Plaintiffs have demanstrated that the injunction will not disserve the public
inferest, An injunction in this case will promote competitiveness by ensuring that the statutes
and regulations of the FTCA are met. Enjeining Defendants from implementing the new method
of calculation without obtaining state commission approval will serve the public interest by
providing enforcement of the regulations promulgated by the FCC. 'Were this Court to simply
refer this case to the many appropriate state commissions without issuing a preliminary
injunction then Defendants could go back to implementing the new calculation method prior to
obtain approval from the state commission. In so doing, Defendants may be able to force
Plaintiffs completely out of business before ever obtaining that approval, ‘Fercing Plaintiffs out
of business would leave Defendants-as one of the f@_w providers of telephone service inthe
relevant market. With far fewer telephone providers there will be far fess competition. During
these hard economic times this Country nesds more competitior: not less competition.
Accordingly, the Court finds that #or issuing an injunction would disserve the public interest.

F. Bond

‘Though Defendants' Motion 1o Inctease Bond was madé in reference {0 the bond ordered
by the Court when issuing the T.R.0., the motion ¢can also be read 4s requesting that bond be
increased upon thie entry of a preliminary injunction. Accordingly, the Cotirt addresses

Defendants' motion now.
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Rule 65(c) states;

The Cowrt may issue a preliminary mjunction . ., only if the movant gives security in

an amount that the court considers proper to pay the costs and damages sustained by

any party found to have been wrongfully enjoined.or restrained.
Fed. R. Civ. P. 65(¢) (emphasis added). The italicized languagc indicates that determining the
proper-amount of bond is within the discretion of the district court, #d; sée also Petio Franchise
Sys., LLCv. All Am. Props., Inc., 607 E. Supp, 2d 781, 801 (W.12, Tex. 2009) ("|dJistrict courts
have discretion over the amount of the secority"). As discussed above, the Court finds that it is
substantially likely that Plaintiff will succeed in demonstrating that Defendanis failed to obtain
state approval prior to implementing the new caleutation method. In large part, this conclusion is
highly unlikely that Defendants are being wrongfully restrained froni implementing the new
method of caleulation prior to obtaining approval from the appropriate state comimissions, The
unlikelihood that Defendants are being wrongfully restrained, coupled with the fact fhat
Plaintiffs otherwise valid elaim would be obviated by being forced: to post an inordinately large
band amount, leads this Court to conclude that the $1,000,000 bond Defendants request would
be improper.

Nonetheless, the Court does find that the amount of the bond posted should be increased
to more properly reflect the guidance given by Rule 65(¢). Using this guidance, the Court hierby
increages the bond from $5;000t0 $50,000. Accordingly, Defendants’ Motion to Increase Bond
is granted,

I,  Plaintiffs' Anti-Trust and Fraud Claims
Defendants argue that Plamtiffs’ anti-trust and fraud claims:-should be dismissed pursuant

to Rule 12(b)(6). Plaintiffs bave essentially admitted that the Amended Complaint does not state
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a claim for relief for anti-trust violations or frand, Plaintiffs have requested léave to amiend to
correct these errors, Though the Courl believes that Defenidants may be correct in their assertion
that leave to amend would be futile in light of Ve;-izgn Comme'ns.Ine, v. Trinko, 540 U.8. 298,
407 (2004), the Couit is niot prepared to reject Plaintiffy’ contention that it can plead facts that
will state an anti-trust oclaim for relief. Accordingly, the Court believes that Plaintiffs should be
granted leaveto amend the complaint. In 50 doing, the Court directs Plaintiffs to be mindful of
Trinko when pleading their anti-trust claims and to be mindful of the hieightened pleading
standards of Fed. R. Civ. P. 9 when pleading their fraud claims,
IV,  Plaintiffs State Law -Ciz;i‘ms

Defendants only argument for dismissal of Plaintiffs' state law claims i§ that if this Count
dismisses Plaintiffs' federal claims it will ot have jurisdiction over Plaintiffs' state law ¢laims.
The Court however, has not dismissed Plaintiffs' federal claims. ‘Supplemental jurisdiction over
Plaintiffs' state law claiiris is therefore propet.

V.  Conclusion

For the above stated reasons, the Court Defendants’ Mation to Dismiss for Lack of
Subject Matter Jurisdiction is DENIED; Defendants' Motion to Dismiss for Lack of Personal
Jurisdiction is DENIED; Pefendants' Motion to Digmiss for Failure to State a Claim is DENIED;
Plaintiffs’ Motion for a Preliminary Injunction is GRANTED; Defendants' Motion to Increase
Bond is GRANTED; Defendants’ Motion to Dismiss Plaintiffs' anti-trust and fraud claims is
GRANTED, but Plaintiffs are GRANTED leave fo amend their complaint to re-plead these
cldims; and Défendants' Motioh to Disiniss Plaintiffs state law claims is DENIED:

The Court ORDERS Defendarits to desist and restrain from:
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1. Discriminating against Plaintiffs as resellers by proceeding to use the methodology
announced in the July 1, 2009, Accessible Letter (Number CLECALL09-048) to
calculate credits available to Competitive Local Exchange Carriers (CLECs) under
the Win-back Cash Back promotion.

2, Implemei/];in-g or further implementing any plans to impose restrictions on the resale
of the cash back or other promotional offers lasting longer than 90 days {o Plaintiffs
where such plans calenlate the credits svailable to CLECs using the methodology
announced in the July 1, 2009, Accessible Letter (Number CLECALL09-048)
without first obtain approval from the appropriate state commission.

3. Pursning collection activities against Plaintiffs in connection with amounts related to
the dispute over the calculation of credits using the methodology anneunced in the
July 1, 2009, Accessible Letter (Number CLECALL(09-048). Thisincludesa
prohibition against Defendants from demanding payment of charges in excess of the
promotional rate reduced by the wholesale discount, withholding preferential pricing
discounts to Plaintiffs, requiring additional security or amounts placed in estrow, or
suspending or disconnecting service to Plaintifls, for amounts connected to this
dispute,

IT IS FURTHER ORDERED that:

4. Plaintiffs post boud in the amount of $5Q,¥JI}{)'. l

appropriate state comumigsions.

®(PIs.* Am. Compl. Ex. 3)
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These proceedings will be stayed until each state commission has reached a decision
determining whether Defendants’ new caloulation method is reasonuble and nondiscriminatory.
Plaintiffs shall file their Amended Complaint, if any, once the stay has been lifted. Though the
proceedings will be stayed, the preliminary injun'ctioh will continue in effect until the stay has
been lifted or until it is otherwise altered by a written and signed order of the Court.'®

IT IS $O ORDERED,

SIGNED this 2 day of November, 2009,

JIORGE A. SOLIS
URITED STATES DISTRICT JUDGE

®The '(:eur_t will congider appropriate alterations of the préliminary injoaction should Dc_fcn'dam's obrain approval 1o
implement the new calculation method from 4 state commission priortothe stay being lifted.
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