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Juno Beach, FL 33408 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for rate increase by 1 Docket No: 080677-E1 
Florida Power & Light Company 1 

In re: 2009 depreciation and dismantlement ) 
study by Florida Power & Light Company ) 

) Filed: April 16,2010 

Docket No. 090130-E1 

FLORIDA POWER & LIGHT COMPANY’S MOTION FOR LEAVE 
TO FILE RESPONSE TO SOUTH FLORIDA HOSPITAL AND HEALTHCARE 

ASSOCIATION’S RESPONSE TO FLORIDA POWER & LIGHT 
COMPANY’S MOTION FOR RECONSIDERATION AND CLARIFICATION 

Florida Power & Light Company (“FPL”), pursuant to Rules 25-22.060 and 28-106.204, 

Florida Administrative Code, hereby moves the Commission for leave to file the response 

attached hereto as Exhibit 1 (the “FPL Response”) in opposition to the portion of the South 

Florida Hospital and Healthcare Association’s (“SFHHA’s) Response to FPL’s Motion for 

Reconsideration and Clarification, filed April 8, 2010 (the “SFHHA Response”) that is in the 

nature of a cross-motion for reconsideration. Specifically, FPL moves for leave to respond to the 

following, which appears on page 4 of the SFHHA Response: “if the Commission authorizes 

FPL’s request to decelerate the amortization of the theoretical depreciation reserve surplus, FPL 

should be required to compute and defer as a regulatory liability interest at its grossed-up rate of 

return on the over-recoveries compounded on a monthly basis” (the “SFFHA Proposal”). In 

support of its Motion, FPL states as follows: 

1. Rule 25-22.060(1)@) provides that, when a party has filed a petition for 

reconsideration, other parties “may file a response to [the] motion for reconsideration and may 

file a cross motion for reconsideration. A party may file a response to a cross motion for 

reconsideration.” By virtue of FPL’s filing its Motion for Reconsideration and Clarification on 
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April 1,2010 (the “FPL Reconsideration Motion”), the SFHHA and other parties were entitled to 

file a response and a cross motion for reconsideration. Rule 25-22.060 does not contemplate 

replies to a response to a motion for reconsideration, but it expressly authorizes a response to a 

cross motion for reconsideration. 

2. The SFHHA Response is styled as only a “response” to the FPL Reconsideration 

Motion. Indeed, it initially critiques FPL’s proposal that, in the event reconsideration results in 

an increase or decrease in revenue requirements, the Commission should make a commensurate 

adjustment to the annual amortization of the theoretical depreciation reserve surplus such that 

there is no change to base rates. However, the SFHHA Response then goes on to propose on 

page 4 that, “if the Commission authorizes FPL’s request to decelerate the amortization of the 

theoretical depreciation reserve surplus, FPL should be required to compute and defer as a 

regulatory liability interest at its grossed-up rate of return on the over-recoveries compounded on 

a monthly basis.” 

3. There is no mention in the FPL Reconsideration Motion of over-recoveries, 

regulatory liabilities or accruing interest with respect to the amortization of the theoretical 

depreciation reserve surplus. In fact, as discussed in the attached FPL Response, there is no 

mention of those concepts at hearing or in the Commission’s final order in this proceeding. The 

SFHHA Proposal is as novel as it is wrong-headed. As such, it cannot fairly be viewed as 

merely a response to the FPL Reconsideration Motion; rather, it is a new request that the 

Commission reconsider its final order and direct that the amortization of the theoretical 

depreciation reserve surplus be handled differently than any party has previously requested. The 
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SFHHA Proposal thus constitutes a cross motion for reconsideration.’ In fairness and as 

contemplated by Rule 25-22.060, FPL should be entitled to respond to that portion of the 

SFHHA Proposal that is in reality a cross motion for reconsideration.’ 

4. In accordance with Rule 28-106.204(3), Florida Administrative Code, FPL 

contacted the Ofice of Public Counsel and counsel for each of the interveners in this docket to 

determine whether they object to this Motion. FPL is authorized to represent that the Office of 

Public Counsel, the Office of Attorney General, and SCU-4 take no position on the motion until 

they have had an opportunity to review it, and reserves their right to file a response. The 

SFHHA, FIPUG, and South Daytona oppose FPL‘s Motion and reserved their right to file a 

response. FPL did not receive a response from the remaining intervenors prior to the filing of 

this Motion. 

Black’s Law Dictionary, 2004 edition, defines a “motion” as “[a] written or oral 
application requesting a court to make a specified ruling or order” and a “cross-motion’’ as “[a] 
competing request for relief or orders similar to that requested by another party against the cross- 
moving party . . ..” The SFHHA Proposal is a request for a specified ruling and a competing 
request for relief that is new and different from any other ruling or relief requested in the 
proceeding thus far, including the FPL Reconsideration Motion. Thus, as described above, it is 
appropriate to allow FPL an opportunity to respond. See also Rule 28-106.204, Florida 
Administrative Code (“When time allows, the other parties may, within 7 days of service of a 
written motion, file a response in opposition”). 

In a related context, federal courts have allowed sur-replies where the moving party could not 
otherwise contest matters raised for the first time in the opposing party’s reply. See, e.g., Lopez 
v. Council on American-Islamic Relations Action Network, Inc., 657 F. Supp.2d 104, 108 
(D.D.C. 2009) (granting leave to file a sur-reply because it was “helpful to the adjudication” of 
the motion and not “unduly prejudicial to the defendants”). * FPL is not seeking to file a reply to a response to a motion for reconsideration, an approach 
that the SFHHA attempted unsuccessfully in Docket No. 001148-EI. See Order No. PSC-01- 
1939-PCO-EI, dated September 25,2001. Rather, as explained above, a portion of the SFHHA 
Response argues a new and different point, which would be the proper subject of a cross motion 
for reconsideration. FPL is entitled by Rule 25-22.060 to respond to that portion of the SFHHA 
Response that constitutes a cross motion for reconsideration. 
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WHEREFORE, for the foregoing reasons, FPL respectfully moves for leave to file the 

response attached hereto as Exhibit 1 

Respectfully submitted, 

R. Wade Litchfield, Vice President of Regulatory 
Affairs and Chief Regulatory Counsel 
John T. Butler, Managing Attorney 
Attorneys for Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 
Telephone: (561) 304-5639 
Facsimile: (561) 691 -7 13 5 

By: /s/ John T. Butler 
John T. Butler 
Florida Bar No. 283479 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 
electronically this 16th day of April, 2010, to the following: 

Lisa Bennett, Esquire 
Anna Williams, Esquire 
Martha Brown, Esquire 
Jean Hartman, Esquire 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee. FL 32399-1400 

J.R. Kelly, Esquire 
Joseph A. McGlothlin, Esquire 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 West Madison Street, Room 812 
Tallahassee, FL 32399-1400 
Attorneys for the Citizens of the State 
of Florida 
Kellv.ir(~~leg.state.fl,us 
mcrlothlin.inseph(~leg.state.fl.us 

Kenneth L. Wiseman, Esquire 
Mark F. Sundback, Esquire 
Jennifer L. Spina, Esquire 
Lisa M. Purdy, Esquire 
Lino Mendiola, Esquire 
Meghan Griffiths, Esquire 
Andrews Kurth LLP 
1350 I Street, NW, Suite 1100 
Washington, DC 20005 
Attorneys for South Florida Hospital and Healthcare 
Association ("SFHHA") 
kwiseman@andrewskurth.com 
msundback@andrewskurth.com 
jminafi>andrewskurth.com 
lisa~urdv(ii'andrewsk~~h.com 
linonicndiola~~andrewsku~.cn~n 
meehan~ftitlisrdran~e~,skurth.com 

John W. McWhirter, Jr., Esquire 
c/o McWhirter Law Firm 
P.O. Box 3350 
Tampa, FL 33601 
Attorneys for The Florida Industrial Power Users 
Group (FIPUG) 
jmcwhirter@mac-law.com 

Robert A. Sugarman, Esquire 
D. Marcus Braswell, Jr., Esquire 
c/o Sugarman & Susskind, P.A. 
100 Miracle Mile, Suite 300 
Coral Gables, FL 33134 
Attorneys for I.B.E.W. System Council U-4 
su~arnMnfi)suzarmansusskind.com 
mbraswellia)sugarmansusskind.com 

Robert Scheffel Wright, Esquire 
John T. LaVia, 111, Esquire 
Young van Assenderp, P.A. 
225 South Adam Street, Suite 200 
Tallahassee, Florida 32301 
Attorneys for the Florida Retail Federation 
swrirhttiNvlaw9.net 
j laviain?vvlau,. net 

Jon C. Moyle, Jr., Esquire 
Vicki Gordon Kaufmn, Esquire 
Keefe Anchors Gordon & Moyle, PA 
118 North Gadsden Street 
Tallahassee, FL 32301 
Attorneys for The Florida Industrial Power Users Group 
(FPUG) 
jmovleii2kazmlaw.com 
vkaufnian@,kazmlaw.com 

Brian P. Armstrong, Esquire 
Nahnrs, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, FL 32308 
Attorneys for the City of South Daytona, Florida 
barmstronz@nmIaw.com 

5 



Stephen Stewart 
P.O. Box 12878 
Tallahassee, FL 323 17 
Qualified Representative for Richard Ungar 
tips(il!fpscreports.com 

Stephanie Alexander, Esquire 
Tripp Scott, P.A. 
200 West College Avenue, Suite 216 
Tallahassee, FL 32301 
Attorneys for Association For Fairness In Rate 
Making (AFFIRM) 
sda(ii!tiimscott.com 

Shayla L. McNeill, Capt, USAF 
Utility Litigation &Negotiation Team 
Staff Attorney 
AFLOAIJACL-ULT 
AFCESA 
139 Barnes Drive, Suite 1 
Tyndall AFB, FL 32403-5317 
Attorneys for the Federal Executive Agencies 
shayla.mcneillidtvndall.af. mil 

Mary F. Smallwood, Esq. 
Ruden, McClosky, Smith, Schuster & Russell, P.A. 
215 SouthMonroe Street, Suite 815 
Tallahassee, FL 32301 
Attorney for Associated Industries of Florida 
Marv.Snlallwood@Ruden.com 

Cecilia Bradley 
Senior Assistant Attorney General 
Office of the Attorney General 
The Capitol - PLOl 
Tallahassee, FL 32399-1050 
cecilia.bradlev~nivfloridaleyal.com 

Tamela Ivey Perdue, Esquire 
Associated Industries of Florida 
516 North Adams Street 
Tallahassee, FL 32301 
tperdue(n7aif.com 

Bany Richard, Esq. 
Greenherg Traurig, P.A. 
101 East College Avenue 
Tallahassee, FL 32301 
Attorneys for Florida Power & Light Company and FPL 
Employee Intervenors 
richardb6)rtlaw.com 

By: /s/ John T Butler 
John T. Butler 
Florida Bar No. 283479 
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EXHIBIT 1 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for rate increase by 1 Docket No: 080677-E1 
Florida Power & Light Company 1 

In re: 2009 depreciation and dismantlement ) 
study by Florida Power & Light Company ) 

) Filed: April 16,2010 

Docket No. 090130-E1 

FLORIDA POWER & LIGHT COMPANY’S RESPONSE TO 
SOUTH FLORIDA HOSPITAL AND HEALTHCARE ASSOCIATION’S 

RESPONSE TO FLORIDA POWER & LIGHT COMPANY’S 
MOTION FOR RECONSIDERATION AND CLARIFICATION 

Florida Power & Light Company (“FPL”), pursuant to Rule 25-22.060, Florida 

Administrative Code, hereby files this response in opposition to that portion of South Florida 

Hospital and Healthcare Association’s (“SFHHA’s) Response to FPL’s Motion for 

Reconsideration and Clarification, filed April 8, 2010 (the “SFHHA Response”) that is in the 

nature of a cross-motion for reconsideration. Specifically, FPL hereby responds to the proposal 

on page 4 of the SFHHA Response that “if the Commission authorizes FPL‘s request to 

decelerate the amortization of the theoretical depreciation reserve surplus, FPL should be 

required to compute and defer as a regulatory liability interest at its grossed-up rate of return on 

the over-recoveries compounded on a monthly basis” (the “SFFHA Proposal”). The SFHHA 

Proposal is unsupported by the record in this proceeding, unprecedented, and at odds with 

accepted principles of regulatory accounting. In support of its opposition to the SFFHA 

Proposal, FPL states as follows: 

1. In its final order on FPL’s rate request in this docket, the Commission determined 

that FPL has a theoretical depreciation reserve surplus of approximately $1,2083 million. Order 
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No. PSC-10-0153-FOF-EI, dated March 17, 2010, at p. 81 (“Order 0153”). The parties 

presented a wide range of proposals at hearing on how that theoretical depreciation reserve 

surplus should be addressed: FPL proposed that it be flowed back to customers over the 

remaining lives of the affected assets via the normal functioning of the remaining life 

depreciation method, while SFHHA, FIPUG and OPC witnesses argued that varying amounts of 

the surplus should be amortized over a varying number of years, as a credit against depreciation 

expense. Id. at pp. 81-82. The Commission ultimately decided to use the theoretical surplus first 

to offset FPL’s proposed capital recovery schedules and then to amortize the balance over a four- 

year period. Zd. at pp. 86-87. 

2. However the theoretical depreciation reserve surplus was to be flowed hack, the 

parties and the Commission consistently took the position that doing so would serve to reduce 

accumulated depreciation and thus increase Plant in Service. No party suggested, and the 

Commission did not consider, the possibility that interest would be accrued on the increment of 

the approved amortization for the theoretical depreciation reserve surplus that was above or 

below some “correct” level. In fact, there was no testimony that a single, “correct” level of 

amortization  exist^.^ 

3. Now, however, the SFHHA Proposal speaks of “over-recoveries’’ that would 

result from any reduction or deceleration in the amount of the reserve surplus amortization and 

urges the Commission to direct FPL to accrue interest on those “over-recoveries” and defer the 

interest as a regulatory liability. SFHHA Response at p. 4. The SFHHA Proposal should be 

rejected for several reasons. 

Moreover, the level of the theoretical reserve surplus itself is simply a snapshot in time, which 
changes every time that new depreciation rates are computed. Tr. 6403-04 (Davis). 
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4. First, as indicated in the recitation above, there is no record support for the 

SFHHA Proposal. No party even suggested any of the following, each of which is integral and 

essential to the SFHHA Proposal: (a) that there exists a single, correct level of amortization for 

the theoretical depreciation reserve surplus; (b) that deviations from this “correct” value would 

result in “over-recoveries”; (c) that interest should be accrued on the “over-recoveries’’ that 

accumulate over time; or (d) that the interest should be recorded as a regulatory liability. In 

short, the SFHHA Proposal is fashioned out of whole cloth, asking the Commission to adopt a 

regulatory accounting approach that appears nowhere in the record of this proceeding. The 

SFHHA Proposal thus constitutes a complete misuse of reconsideration and should be rejected. 

See, e.g., Order No. PSC-98-0382-FOF-W, Docket No. 980057-WU, dated March 10, 1998, at 

p.5 (“a motion for reconsideration is an improper vehicle to request costs not requested, nor even 

considered by the Commission, in the record of the docket.”). 

5. Even if one looked beyond the record of this proceeding, FPL is unaware of any 

precedent for the regulatory accounting that the SFHHA proposes. Nor does the SFHHA suggest 

any such precedent. This paucity of precedent exists for a good reason: the SFHHA Proposal is 

nonsensical. 

6 .  To start with, the SFHHA Proposal presupposes that there is a single, correct level 

at which the theoretical depreciation reserve surplus should be amortized, and that any deviation 

from that correct level would result in over-recoveries (or, presumably, under-recoveries). But 

FPL is aware of nothing that could plausibly be identified as a single, correct level of 

depreciation credit. To the contrary, here is what the Commission had to say in Order 0153 

about the complex and subjective interplay of factors that determine what level of amortization 

would be approved: 
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FPL argued that amortization of the remaining reserve surplus over any time 
period other than the remaining life results in intergenerational unfairness to the 
ratepayers of yesterday versus those of tomorrow. OPC, on the other hand, 
argued that the existence of a reserve imbalance indicates that there are 
intergenerational inequities in that current and past customers paid more than they 
should have, thereby subsidizing future customers. We agree with OPC’s 
position that intergenerational unfairness already exists, as witnessed by the 
existence of such a significant reserve imbalance. Therefore, we are of the 
opinion that amortizing the remainder of the reserve surplus is the most 
appropriate remedy to eliminate the intergenerational inequity the surplus created. 
The only question remaining is how long it should take to correct the situation. 

Accordingly, we find that the remaining reserve surplus amount of $894.6 million 
shall be amortized over a four-year period. This is consistent with our policy with 
respect to reserve imbalances, which has been to correct them as soon as possible 
without adversely impacting the company’s ability to earn a fair and reasonable 
return. We find that there is substantial evidence in the record to show that the 
company’s ability to earn a fair and reasonable return will not be adversely 
affected. Furthermore, our decision is consistent with past orders in which we 
have amortized reserve imbalances over periods shorter than the remaining life. 
And we note that we will be reviewing FPL’s depreciation reserve again when 
FPL files its next depreciation study. 

Order 0153, at p. 87. Clearly, there is no single, correct level of depreciation credit, and so 

equally clearly there is no legitimate frame of reference from which to conclude that utilizing a 

different level of credit results in over-recoveries or under-recoveries. 

7. There is likewise no legitimate role for interest with respect to the impact of using 

different levels of amortization. Whatever level of amortization is used, it will be reflected 

automatically in future ratemaking calculations via a corresponding impact on accumulated 

depreciation and hence the level of Plant in Service upon which future rates will be set. For 

example, if the Commission chooses to lower the rate of amortization for the theoretical 

depreciation reserve surplus, as FPL has proposed in its Motion for Reconsideration and 

Clarification, then the result will be that the accumulated depreciation reserve will be higher in 

future years and hence there will be a lower rate base upon which customers will pay a return. In 

other words, customers will automatically and directly receive the benefit of a lower 
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amortization in their future base rates, without any need for the accrual of interest as SFHHA 

proposes. Accruing interest would amount to customers “double recovering” the future benefits 

that would result from a present reduction of the amortization rate! 

WHEREFORE, for the foregoing reasons, FPL respectfully requests the Commission to 

reject the SFHHA Proposal. 

Respectfully submitted, 

R. Wade Litchfield, Vice President of Regulatory 
Affairs and Chief Regulatory Counsel 
John T. Butler, Managing Attorney 
Attorneys for Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 
Telephone: (561) 304-5639 
Facsimile: (561) 691-7135 

By: /s/ John T. Butler 
John T. Butler 
Florida Bar No. 283479 

‘ Conversely, if the SFHHA Proposal were applied even-handedly, it would result in double 
recovery by a utility in the event that the amortization rate was accelerated. The accelerated 
amortization would cause an increase in the rate base upon which future rates would be set and, 
at the same time, an accrual of interest in a regulatory asset that future customers would have to 
repay. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 
electronically this 16” day of April, 2010, to the following: 

Lisa Bennett, Esquire 
Anna Williams, Esquire 
Martha Brown, Esquire 
Jean Hartman, Esquire 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-1400 
LBEhXETTt3PSC.STATE.FL.US 
AN W lLI,IA~~PSC.STATE.FL.US 
mbrown~,usc.state.fl.us 
JHAKTMAN@PSC.S’rATE.FL.US 

J.R. Kelly, Esquire 
Joseph A. McGlothlin, Esquire 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 West Madison Street, Room 812 
Tallahassee, FL 32399-1400 
Attorneys for the Citizens of the State 
of Florida 
Kellv.ir@ler.state.fl.us 
mcrlothlin.iosepliiIe~.state.fl.us 

Kenneth L. Wiseman, Esquire 
Mark F. Sundback, Esquire 
Jennifer L. Spina, Esquire 
Lisa M. Purdy, Esquire 
Lino Mendiola, Esquire 
Meghan Griffiths, Esquire 
Andrews Kurth LLP 
1350 I Street, NW, Suite 1100 
Washington, DC 20005 
Attorneys for South Florida Hospital and Healthcare 
Association (“SFHHA”) 
kwiseman(ir)andrewskurth.com 
msundbackia)andrewskurtn.com 
jsuina(iiiandrcwskur.com 
lisapurd~~andrewskt~ith .com 
linomendiola(akmdrewskurtb.com 
meehanrriffiths@andrrewskuith.com 

John W. McWhirter, Jr., Esquire 
C/O McWhirter Law Firm 
P.O. Box 3350 
Tampa, FL 33601 
Attorneys for The Florida Industrial Power Users 
Group (FIPUG) 
jmcwhirter(&nac-law.com 

Robert A. Sugarman, Esquire 
D. Marcus Braswell, Jr., Esquire 
c/o Sugarman & Susskind, P.A. 
100 Miracle Mile, Suite 300 
Coral Gables, FL 33134 
Attorneys for I.B.E.W. System Council U-4 
suearman(a)sueartnansusskind.coni 
mbraswellidsu earmansusskind.com 

Robert Scheffel Wright, Esquire 
John T. LaVia, 111, Esquire 
Young van Assenderp, P.A. 
225 South Adams Street, Suite 200 
Tallahassee, Florida 32301 
Attorneys for the Florida Retail Federation 
swrirzbttL!vvlaw.net 
jlaviaiZlwlaw*.net 

Jon C. Moyle, Jr., Esquire 
Vicki Gordon Kaufman, Esquire 
Keefe Anchors Gordon & Moyle, PA 
11 8 North Gadsden Street 
Tallahassee, FL 32301 
Attorneys for The Florida Industrial Power Users Group 
(FIPUG) 
jmovleia‘;kaemlaw.com 
vkaufmania)karmlaw.com 

Brian P. Armstrong, Esquire 
Nabors, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, FL 32308 
Attorneys for the City of South Daytona, Florida 
barmstronr@,nenlaw.com 
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Stephen Stewart 
P.O. Box 12878 
Tallahassee, FL 32317 
Qualified Representative for Richard Ungar 
tivsCi~fpscr~vo~ts.com 

Stephanie Alexander, Esquire 
Tripp Scott, P.A. 
200 West College Avenue, Suite 216 
Tallahassee, FL 32301 
Attorneys for Association For Fairness In Rate 
Making (AFFIRM) 
sda(&ippscott.com 

Shayla L. McNeill, Capt, USAF 
Utility Litigation & Negotiation Team 
Staff Attorney 
AFLONJACL-ULT 
AFCESA 
139 Barnes Drive, Suite 1 
Tyndall AFB, FL 32403-5317 
Attorneys for the Federal Executive Agencies 
shavla.niciieill(ii!tvndall .af. mil 

Mary F. Smallwood, Esq. 
Ruden, McClosky, Smith, Schuster &Russell, P.A. 
215 SouthMonroe Street, Suite 815 
Tallahassee, FL 32301 
Attorney for Associated Industries of Florida 
Marv.Snlallwood(ilRuden.com 

Cecilia Bradley 
Senior Assistant Attorney General 
Office of the Attorney General 
The Capitol - PLOl 
Tallahassee, FL 32399-1050 
cecilia.bradlevCi~ni~floridalezal.com 

Tamela Ivey Perdue, Esquire 
Associated Industries of Florida 
5 16 North Adam Street 
Tallahassee, FL 32301 
$erdue(iiiaif.com 

Bany Richard, Esq. 
Greenberg Traurig, P.A. 
101 East College Avenue 
Tallahassee, FL 32301 
Attorneys for Florida Power & Light Company and FPL 
Employee Intervenors 
richardb(det1aw.com 

By: /s/John T. Butler 
John T. Butler 
Florida Bar No. 283479 
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