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Commission Clerk

Florida Public Sefvice Commission
2540 Shumard Oak Boulevard
Tallahassee, F1. 32399
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RVt Senterfitt

Stuite 1200
106 Esst Collegs Avenug
Fallahassee, Fl. 32301

www.akerman.com
850 224 9634 e} 850 222 0103 fax

July 1, 2010

Re:  Docket 100021-TP ~ Complaint of BellSouth Telecommunications, Inc., d/b/a AT&T
Florida Against LifeConnex Telecom, LLC /k/a Swiftel, L1.C

Dear Ms. Cole:

Attached for filing in the referenced Docket, please find LifeConnex Telecom, LLC's

Request for Emergency Relief.

Your assistance in this matter is greatly appreciated. Should you have any questions;

please do not hesitate to contact me.

Attachments

Sincerely,

.




STATE OF FLORIDA
PUBLIC SERVICE COMMISSION

In Re: Complaint of BellSouth Telecom-
munications, Inc., d/b/a AT&T Florida
Against LifeConnex Telecom, LLC f/k/a
Swiftel, LLC

Docket No. 100021-TP
Filed: Juiy 1, 2010

REQUEST FOR EMERGENCY RELIEF

LifeConnex Telecom, Inc. (f/k/a Swiftel) (“LifeConnex™) files this Request for Expedited
Relief asking that the Florida Public Service Commission prohibit BellSouth
Telecommunications, Inc. d/b/a AT&T Florida ("AT&T") from suspending, discontinuing,
terminating or otherwise disrupting LifeConnex’s service in Florida pending resolution of the
disputed matters in this docket.

AT&T improperly seeks to disrupt LifeConnex's service for nonpayment of bills which
are the subject of disputé in this docket, a proceeding which the Cominission ordered held in
abeyance on June 18, 2010. In suppoert of this Request for Emergency Relief ("Request"),
LifeConnex states as follows:

BACKGROUND

1. LifeConnex is a local exchange telephone company providing service to over
2,000 subscribers in Florida, the majority of whom are low income, residential customers. As of
June 24, 2010, LifeConnex’ customer count in Florida was 2,519.

2. LifeConnex resells the services of AT&T. As a reseller, LifeConnex is entitled
under federal Jaw to receive from AT&T the same "cash back” credits and promotional discounts:
that AT&T gives to its own retail customers. To keep track of these credits, LifeConnex has

hired a billing firm, i.e., Lost Key Telecom, Inc. ("Lost Key™"), which works closely with AT&T's
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LifeConnex's Request for Emergency Relief

July 1, 2010

billing and collection department to insure that all monthly claims for promotional credits are
correctly and promptly applied and that LifeConnex remains current on its bills, '

3. On January 8, 2010, AT&T filed a Complaint and Petition for Relief ("AT&T
Complaint") against LifeConnex that was assigned Docket No. 100021-TP. AT&T’s Complaint
pertains to amounts which AT&T claims that LifeConnex owes AT&T relating to resold service
in the State of Florida. Specifically, AT&T alleges LifeConnex breached the parties'
interconnection agreement ("ICA") by failing to pay past due balanices. In its Answer,
LifeConnex disputes the amounts AT&T claims are due and owing. The crux of the dispute
between AT&T and LifeConnex is whether (1) AT&T has complied with applicable law and the
{CA by applying the resale discount approved by the Florida Public Service Commission to the
cash back component of various promotional offers that AT&T Florida makes available for
resale, and (2) whether AT&T’s custoiner referral marketing promotions (such as the “word-of-
mouth” promotion) are subject to resale. In the AT&T Complaint, AT&T's requested relief
includes a finding that LifeConnex breached the ICA by withholding amounts AT&T alleges are
due, a finding that LifeConnex is liable to AT&T for all amounts withheld, and an order
requiring LifeConnex to pay the amounts withheld,?

4. Also on January 8, 2010, AT&T filed a similar Complaint and Petition with the
Commission against Image Access, Inc d/b/a NewPhone. That case was assigned Docket No.

100022-TP.

! AT&T claims that LiféConnex owes AT&T more than $1.4 million dollars in Florida. LifeConnex, on
the other hand, submits that if all pending disputes are resolved in favor of LifeConnex, AT&T would
owe money to LifeConnex. Working with Lost Key, LifeConnex is now in the process of breaking dowh
these amounts into categories and will file that information with the Commission as soon as it is
available.

2 AT&T Complaint at pp 8 —9.
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LifeConnex's Request for Emergency Relief
July 1, 2010

5. By Joint Motion on Procedural Issues filed May 13, 2010, in both the LifeConnex
and NewPhone Dockets, AT&T, NewPhone and LifeConnex requested that the Commission:

Convene a consolidated proceeding to which AT&T and the seven
respondents would be parties to resolve the following issues:

(a) how cash back credits to resellers should be calculated;
(b} whether the word-of-mouth promotion is available for resale and if so,
how the credits to resellers should be calculated; and
(c) how credits to resellers for waiver of the line connection charge should
be calculated.
The Joint Motion on Procedursal Issues continued, “Once the Commission has issued an order
resolving the issues in the Consolidated Phase, the Parties will work in good faith to address or,
if necessary, request the Commission io resolve, all remaining unresolved claims and
counterclaims related to the Consolidated Phase and determine what, if any, dollar amounts are
owed or credits due each Party.”

6. By Joint Motion on Procedural Schedule, filed June 15, 2010, in both the
LifeConnex and NewPhone Dockets, the parties propased to proceed to hearings in Alabama,
Louisiana, North Carolina and South Carolina on a stipulated schedule and also proposed that the
proceedings in five other states, including Florida, would be held in abeyance,” By Order No.
PSC-10-0402-PCO-TP, issued June 18, 2010, the Chairman and Presiding Officer ordered the
two dockets be held in abeyance pending resolution and reporting on the other state cases or a
persuasive motion to resume the dockets. Order. Ho l‘d’i__ng Dockets in Abeyance, p. 2. |

7. On June 21, 2010, three days-after igsuanecé of the Chair's Order Holding Dockets
in Abeyance, AT&T filed in the LifeConnex Docket a Notice of Commencement of Treatment

Pursuant to Current Interconnection Agreement ("June 21 Notice") wherein AT&T threatens

* Among other things, the motion also stated, *The Parties agree to hold in abeyance aiy applicable time
limits or other procedural rights which are inconsistent with this joint request.”
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LifeConnex's Request for Emergency Relief

July 1, 2010

LifeConnex with immediate disruption of service. (AT&T's June 21 Notice is attached hereto as
"Exhibit A.") Specifically, the June 21 Notice states that if LifeConnex does not pay alleged past
due balances (a balance still disputed by LifeConnex but which AT&T reports at $1.4M, or
$325,000 higher than the amount shown in the AT&T Complaint), by July 6, 2010, AT&T
would take further action, including suspension of setvices and, if still not paid by July 21,
AT&T would take further action, including discontinuance or termination.. Because of the
looming dates threatened by AT&T, LifeConnex requests emergency relief from the
Commission.

8. While the LifeConnex Docket is pending and prior to resolution of the matters at
issue in the Consolidated Phase of the LifeConnex and NewPhone Dockets, LifeConnex asks
that the Commission order AT&T not to disrupt, suspend or otherwise interfere with
LifeConnex's service, including LifeConnex's ability to order and ability to serve its customers.
The primary issues in dispute between the parties are pending and concern the very billings
AT&T addresses in its June 21 Notice. The parties agreed that the issues identified above would

be resolved in the Consolidated Phase of proceedings, and then, the parties would, “[wlork in

good faith to address all remaining unresolved claims and counterclaims...and to determine

what, if any, dollar amounts are owed or credits due each party.” Moreover, as discussed further
ordered an abeyance.

9, Until now, both AT&T and LifeConnex have, consistent with the Joint Motions
filed with this Commission, "work[ed] in good faith" toward reselution of all disputed claims
and a final determination of the dollar amounts due to each party. LifeConnex has agreed to an

expedited schedule which will bring these disputed issues to hearing in four states later this year.

{TL241637:1}
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LifeConnex’s Request for Emergency Relief
July 1, 2010
Meanwhile, LifeConnex has been deducting from its bill claims for promotional credits and
disputed charges -- without any objection from AT&T — since October, 2007.* Even now,
executives from AT&T and LifeConnex have been engaged in extensive discussions over the last
two months to resolve various issues between the parties. Despite those discussions, despite
LifeConnex's agreement to expedite the resolution of the pending complaints ifi four states,
despite AT&T's agreement and the Commission's order that the Florida docket be held in
abeyance and despite AT&T's acquiescence for a period of nearly three years in LifeConnex's
practice of paying AT&T the net amounts due each month, AT&T now threatens to distupt
service to LifeConnex, a small CLEC with over two thousand, low income Florida customers.
AT&T threatens to do this rather than wait for the abeyance to which it had just agreed, and
‘which the Commission had just approved, to run its course. LifeConnex believes AT&T's
threats are contrary to the letter and spirit of the abeyance.
PARTIES

10.  LifeConnex is a competitive local exchange provider authorized to offer

telecommunications services in Florida, per CLEC Certificate No. 8682. LifeConnex's address is

6095 N. Wickham Road, Suite 403, Melbourne, Florida 32940.

g Many CLECs, if not most CLECs, in the former BellSouth region, have ICAs which allow the CLEC to
withhold payments of disputed amounts until the disputes are resolved. LifeConnex does not currently
have such language in its own ICA. LifeConnex primarily resells promotional offerings tied to the sale of
residential telephone service, such as AT&T's "$50 cash back" promotion. {The pending complaints
address, inter alia, whether the reseller is entitled to a $50 rebate or, as AT&T claims, a credit of only
$40.) ATE&T has acknowledged that AT&T has had difficulty keeping up with the large number of
claims for promotional credits and disputes filed by LifeConnex and the other resellers. Consequently,
the resellers, including LifeConnex, typically deduct from their monthly bills all pending claims for
promotional credits-and disputes and pay only the net amounts owed. Although LifeConnex ICA
language may differ, AT&T has, until now, treated al| resale carriers like LifeConiiex the same; allowing
them to pay the net amounts owed. AT&T;, in fact, informed the Alabama Commission just last year that
AT&T would agree to accept from LifeConnex (then called "Swiftel™} a security deposit equal to two
months of “net bills,” pending the resolution of a complaint filed by LifeConnex over the proper deposit
amount. See Alabama Docket No. 31156, Answer of BellSouth, paragraph 9.

{TL241637:1}
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LifeConnex’s Request for Emergency Relief
July 1, 2010
11.  AT&T is a Georgia corporation authorized to do business in Florida as an
incumbent local exchange provider. AT&T's address is 675 West Peachtree Street, Suite 4300,
Atlanta, Georgia 30375,
12.  The person authorized to received notices, pleadings and other communications
regarding this Request for Emergency Relief is:
Matthew Feil
Akerman Senterfitt
106 E. College Avenue
12 Floor
Tallahassee, FL. 32301
850-224-9634
JURISDICTION
13.  The Florida Public Service Commission has jurisdiction over this matter pursuant
to Section 252 of the federal Telecommunications Act of 1996 (the “Act™), 47 U.S.C. §252,
Section 8 of the "General Terms and Conditions" of the parties™ interconnection agreement, and
Sections 364.01 and 364.162(1), Florida Statutes.  Further, the Commission has authority to
interpret and enforce its own orders, such as in this docket, the Order Holding Dockets in
Abeyance.
14. LifeConnex offers prepaid, local telephone service to over two thousand
residential customers in Flerida. Nearly all of these customers are eligible for subsidized

("Lifeline™) service. LifeConnex purchases residential services from AT&T at the discounted,

wholesale rate established by the state commissions and resells that service to its customers.

{TL241637;1}




LifeConnex's Request for Emergency Relief
July 1, 2010

15.  As a reseller, LifeConnex is entitled under federal law to receive the benefit of
certain promotional credits and discounts offered from time-to-time by AT&T. Those
promotional credits and discounts include such programs as offering cash payments to new
customers and waiving the customer's initial connection charge.

16.  LifeConnex contracts with Lost Key to monitor LifeConnéx's wholesale bills and
to file requests for promotional credits and, when necessary, billing disputes. Lost Key tracks
these claims and meets regularly with representatives of AT&T to caleulate what monies, if any,
are owed AT&T each month after promotional credits and other disputes are deducted from
LifeConnex’s monthly bill. Based on the figures determined from these ongoing discussions
between Lost Key and AT&T, LifeConnex pays AT&T each month the net athount due.

17. Because of the high turmover rate among LifeConnex's customers and the
application of various sales promotions offered by AT&T, the promotional credits and related
disputes filed by Lost Key on behalf of LifeConnex offset much of the amount of new charges
billed to LifeConnex by AT&T. LifeConnex has timely paid AT&T's bills, net of disputes. The
amounts not paid (i.e., netted out as disputes) appear large because the disputes can be significant
on a per line basis. Further, the disputes began in 2008, and contributing to the total is the fact
that years have passed before AT&T brought this matter to the Commission for resolution of the
disputes.

18. AT&T’s June 21 Notice states, “AT&T Florida acknowledges that it has denied a
number of LifeConnex’s requests for bill credits for varicus promotional offerings and that
LifeConnex has disputed certain of those denials.,” By and large, these are the very issues to be
addressed in the Consolidated Phase of this docket — the issues held in abeyance by agreement of

the parties and affirmed by Commission order. AT&T, however, seeks to require LifeConnex to

{TL241637;1)
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LifeConnex's Request for Emergency Relief

July 1, 2010

pay AT&T more than $1.4 million for resold service in the State of Florida pursuant o a
provision, i.e., § 1.4, of the ICA between AT&T and LifeConnex, that states that LifeConnex
will make payments to AT&T for all services billed, including disputed amounts. LifeConnex
contends, however, that AT&T’s claim of an amount in excess of $1.4 million to be paid by
LifeConnex does not reflect a good faith calculation or determination of any amount owed
AT&T by LifeConnex, and that requiring payment of such amount prior to determination of the
matters at issue in this docket is contrary to the letter and spirit of the Order Holding Dockets in
Abeyance.

19.  Notwithstanding the wording of §14 of the ICA between AT&T and
LifeConnex, AT&T has not heretofore required that LifeConnex pay disputed amounts.

20. Moreover, AT&T’s suspension or termination of service to LifeConnex in the
State of Florida would leave more than 2,000 subscribers, many of whom are lifeline eligible,
without service or, if ordering is suspended, render LifeConnex unable to change, add or move
the services of those customers or add new customers. AT&T's proposed action would
significantly impair LifeConnex, a small business providing a valued service to low income
customers in a recession ¢conomy.

21.  As stated above, AT&T's June 21 Notice is inconsistent with the letter and spirit
of the agreed and ordered abeyance. The Commission's order holding "the dockets" in abeyance
and AT&T's agreement to hold "the proceedings" in abeyance per se encompass abeyance of the
relief requested in AT&T's Complaint. AT&T requested determinations of LifeConnex's
liability for the disputed billings. This cannot be reconciled with .AT&;I“S June 21 Notice to
disrupt LifeConnex service because the June 21 Notice is based primarily on the very liability

(alleged) which AT&T agreed and the Commission ordered would not be adjudicated during the

{TL24163T:1}
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LifeConnex's Request for Emergency Relief

July 1, 2010

abeyance period.  Further, in the Joint Motion on Procedural Issues filed May 15, the parties
agreed that at the conclusion of the hearings in the Consolidated Phase the would work in good
faith to, among other things, determine what, if any disputed dollar amounts were owed or due to
be credited.

22, AT&T made no mention of a plan to file the June 21 Notice or disrupt
LifeConnex services during the pasties' negotiations to consolidate and coordinate the
adjudication of disputed issues (which eventually culminated in the Joint Motions filed on May
13 and June 15) or in any of the parties’ business discussions, Certainly, it would have made
little sense for LifeConnex to agree to the Joint Motions and to the Florida abeyance if AT&T
could suddenly reverse course and threaten LifeConnex with service disruption while the
disputes were pending and the docket was held abeyance. The June 21 Notice tutns the charted
course for the case on its head.

23.  To the extent necessary for the Commission to order the relief LifeConnex
requests, LifeConnex states that it is unaware of any disputed issue of fact which was not already
identified as such in the prior AT&T and LifeConnex pleadings held in abeyance by the Order
Holding Dockets in Abeyance. Such issues would include amounts owed or credits due between
the parties. AT&T's claim of "financial risk" is largely a function/fallout of those issues held in
abeyance. LifeConnex maintains that the parties course of conduct regarding billing and
payment should not be in dispute —~ indeed AT&T’s Complaint bears out such facts -- and the
ICA speaks for itself. The impact AT&T's threatened action would have on LifeConnex should
be self-evident. The AT&T threat leaves LifeConnex a Hobson's choice: pay AT&T over
$1.4M in dispute, which would significantly impair LifeConnex's business, or have AT&T

disrupt or terminate service, which would significantly impair LifeConnex’s buginess and leave

{TL241637;1}
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LifeConnex's Request for Emergency Relief

July 1, 2010

its customers without a carrier or adequate transition for an alternative carrier. LifeConnex
reserves the right to identify disputed issues of fact should any responsive AT&T pleading or
Commission inquiry necessitate that LifeConnex do so.

EMERGENCY, RELIEF SOUGHT

24.  Under Section 8 of the "General Terms and Conditions” of the parties'
interconnection agreement, either party may ask the Commission to resolve any dispute "as to
the proper implementation of this Agreement." AT&T's demand for payment is inconsistent
with AT&T's practices heretofore, inconsistent with the letter and spirit of the Order Holding
Dockets in Abeyance, does not reflect AT&T's financial risk, and jeopardizes setvice to over
2,000 subscribers.

25.  LifeConnex asks that the Commission order AT&T to take no actions to suspend
or otherwise interfere with LifeConnex's service to its customers pending a final determination
by the Commission in the Consolidated Phase of this Docket. LifeConnex is entitled to the relief
requested, and the Commission is empowered to grant the relief requested; on the authority of
the Commission's Order Holding Dockets in Abeyance, the Commission’s power to interpret and
enforce interconnection agreements, and the Commission's powers under Se¢tion 364.01, Florida
Statutes, to protect the public interest, ensure fair competition and prevent anti-competitive
behavior,

20. LifeConnex-further requests such relief as the Commission finds appropriate.

{TL241637,1) _
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LifeConnex's Request for Emergency Relief
July 1, 2010

WHEREFORE, LifeConnex requests the relief sought herein be granted.

Respectfully submitted this 1™ day of July, 2010.

Mafthew Feil, Esq.
Akerman Senterfitt

106 East College Avenue, Suite 1200
Tallahassee, F1. 32301

(850) 425-1614

Attorney for LifeConnex Telecom, LLC

{TL241637:1} _
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Exhibit A
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VIA FED EX, Tracking Number 8726 2365 8103
June 18, 2610

Edward Hearg

General Manager

Lifetonnex Talecom, Inc.

13700 Perdido. Key Drive, Suite 222
Perdido Key, FL 32507

Dear Mr. Hedrd:

RE:_NOTICE OF SUSPENSION AND TERMINATION

ATET Florlda’s reicords indicate Ihat the Lifeconnex Telecom, Inc. (formerly known as Swiftel,
L1} ("Liteconnex”) Florida Resale actounis have a combined outstanding past due batance
of $1,431,372 as of May 20, 2010. These Resale accounts are listed on Altachment A,

The Interconnection Agreement between ATET Flofida and |ifeconnex covering services
purchased in the Slate of Flosida, which was approved by the Fionda Public Service
Commission on December 28, 2007 (YICA™), requires you to pay AT&T Florita all billed charges,
inglyding disputed amounls. -See ICA, Alischmant 7, Biing at Section 1.4, which reads, in pari:

Swiftel, LLC shall make payment 1o ATRT for all services billed including disputed
amourts.

Mareover, Seclion 1.4.1 ¢f Attachment 7. Billing to the ICA requires payment for serviges prior
to'the next bill date, as follows:

1.4.1 Payment Due, Payment {or services provided by ATEY, including dispuled
charges, is due on or before the next bill date.

Attachment A shows the amouris AT&T Florida biled Lifscornex tor Resale services purchased
in the State of Fiorida, credit adiustiients AT&T Florida applied and payments ATST Fiovida
received from Lifeconnex since April 2008.

Significantly, during the perisd fram Decémbier 20; 2008 through May 20, 2010, inclusive, AT&T
Florida billed Lifégonnex.$768,731 and applied credit for pramotions and other adiustments of
$801,648, leaving a nel amount awed for that period 6f $167,083, During Hat same pefiold,
however, Lifeconnex paid AT&T Florida only $15,324 (fess than ten percent-of the fiet-amount
owed).

Datails of the Resale ines provistoned by Lifeconnex are ingluded on Attachment B to this letter,
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. Exhibit A
‘ " atat Page 2 of 4

Pleaga ramil paymant to AT&T Florida at the following addross:

ATAT ROC-CABS
A00 North Point Parkway
Alpharetta, Georgia 30005

Shouid you faif to make payment of $1,431,372 by July B, 2010, AT&T Florida will take further
action pursuant to our ICA, including without limitation Susgension, as provided in Section 1.5,
el sog;, of Attachment 7, Billing, to our ICA,

in addition, should you fail to make payment of all past due charges for thase Resale soervices
on or belore July 21, 2010; including all charges for Resale services that become past due
before that date. AT&T Fiorida will take furler action, including without Jumitation
Discor}tinuance andior Termination; as provided in Section 1.5, ol seq., of Attachment 7, Biting,
o our lCA.

If you have quastions, please conlact me-direstly at (206) 870-5337.

Sincergly,

AN,

Ann Mason
Marmager
ATE&T Credil & Callections

Attachments {2}
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ATTACHMENT B

Lafecannex Telecam, Ine. Hhin Swifisl, LLC.
State; Florida

Resale services purchased in stwe, as of the year and manch specified.
2008

2010
JAN FEB |MAR /APR TMAY TJUN JJUL TAUG [SEP [OCT [NOV [DEC | JAN | FEB [MAR ! APR MAY
101 1208 3078 4,004 | 4077 [S281 {9438 Toko2 | 12,720 14579 | 75,000 | 7721 | 5,804 | 5.692 | 4.887 | 4,264 | 3641

AT&T Proprietary {Restricted) — Authirized Individuals Only

Customer Proprietary Information
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the foregoing has been
served upon the following by email, and/or U.S. Mail this 1** day of July, 2010.

Charles Murphy, Esq.
Office of the General Counsel
Florida Public Service Commission

E. Earl Edenficld, Jr.
Tracy W. Hatch
Manuel A. Guardian

2540 Shumard Qak Boulevard AT&T Florida
Tallahassee, FL. 32399-0850 c/o Gregory R. Follensbee
cmurphy@psc.state.fl.us 150 South Monroe Street

Suite 400

Tallahassee, FL 32301

ke2722(@att.com

mg2708@att.com

th9467@att.com
Henry M. Walker, Esq. Chris Sutch
Bradley Arant Boult Cummings; LLP Associated Telecom Managemient Sves, LLC
1600 Division Street 6095 North Wickham Road
Suite 700 Suite 403
Nashville, TN 37203 Melbourne, FL 32940-7553
hwalker@babc.com legal@telecomgroup.com

By:
“Natthew Feil, Esq. -

{TL241633;1})




