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Diamond Williams 

From: rpjrb@yahoo.com 

Sent: 
To: Filings@psc.state.fl.us; John.Butler@fpl.com 

Subject: 

Thursday, December 09, 2010 10:03 AM 

Electronic Service / Dockets 100410-El / 100009-El IO80677-El / Robert H. Smith Motion to 
Strike FPL's Motion to Strike Robert H .  Smith's Response to FPL Response to Robert Smith's 
M/for FPL to Answer Staffs Data Request 

Attachments: 1209201 0MotiontoStrikeFPLMotiontoStrike.pdf 

Dear Ann Cole, Office o f  Commission Clerk and Apryl Lynn, Division o f  Administrat ive Services and M r  
Butler. 

Attached is t he  PDF filing for  t he  Robert H. Smith Mo t ion  t o  Strike Florida Power & Light's Mo t ion  t o  
Strike Robert H. Smith's response t o  Florida Power & Light's response t o  mot ion  for  Florida Power & 
Light t o  Answer Question 3 t o  Staff's Data request No. 1 in order t o  inspect and examine and answer t o  

question 3 email that I have sent o n  Thursday, December gth, 2010. The attached PDF file is t o  serve as 
the electronically f i led document based upon the  E-Filing requirements as per  Florida Public Service 
Commission Electronic Filing Requirements. 

I am sending this to the  above email  addresses only t o  meet  the  E-Filing requirements as per Florida 
Public Service Commission Electronic Filing Requirements 

Thanks. 

Robert H. Smith 

Confidentiality Statement 

The documents accompanying this telecopy transmission contain information which is confidential and/or legally 
privileged. The information i s  intended only for the use of the individual or entity named on this transmission 
sheet. If you are not the intended recipient, you are hereby notified that any disclosure, copying. distribution or 
the taking of  any action in reliance on the contents of this telecopied information is strictly prohibited, and the 
documents should be returned. In this regard, if you received this telecopy in error, please contact the sender by 
reply E-mail and destroy all copies of the original. 
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Robert H. Smith 
RatepayerIShareholder 
11340 Heron Bay Bivd. #2523 
Coral Springs, Florida 33076-1629 

Thursday, December 09,2010 

Ann Cole and Apryl Lynn 
Office of Commission Clerk and 
Division of Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

RE: Robert H. Smith's Motion t o  Strike Florida Power & Light Company's Motion t o  Strike Robert H. 
Smith response t o  Florida Power & Light's response t o  motion for Florida Power & Light t o  Answer 
Question 3 to Staff's Data request No. 1 in order t o  inspect and examine and answer to question 3. I 
Dockets 100410-El, 100009-El and 080677-El 

Dear Ms. Lynn: 

Enclosed is  Robert H. Smith's Motion to Strike Florida Power & Light Company's Motion to Strike Robert 
H. Smith's response to Florida Power & Light's response to motion for Florida Power & Light to Answer 
Question 3 t o  Staff's Data request No. 1 in order to inspect and examine and answer to question 3. I 
Dockets 100410-El, 100009-El and 080677-El 

Copies of the response will be served to all parties that have a legal interest in  the proceeding as 
outlined below. 

Sincerely, 

I S  Robert H. Smith 



Certificate of Service 
Dockets 100410-EI, 100009-El and 080677-El 

I HEREBY CERTIFY that a true and correct copy of the Robert H. Smith’s Motion to  Strike Florida Power & 
Light Company’s Motion to  Strike Robert H. Smith response t o  Florida Power & Light’s response t o  
motion for Florida Power & Light t o  answer question 3 t o  Staff‘s Data Request No. 1 i n  order to  inspect 
and examine the answer to  question 3 email dated December 91h, 2010 was served via electronic email 
on Thursday, December gth, 2010 and to  filinas@usc.state.fl.us on Thursday, December 91h, 2010. All 
issues as outlined in the response to  Florida Power & Light’s response dated Thursday, December 9th, 
2010 below has been sent to  the parties listed below. 

Electronic email dated Thursday, December 9Ih, 2010 

Email: Lisa Bennett / LBENNETT@PSC.STATE.FL.US 
Email: Anna Williams / ANWILLIA@PSC.STATE.FL.US 
Email: Keino Young / KYOUNG@PSC.STATE.FL.US 
Email: Martha Brown I mbrown@usc.state.fl.us 
Email: Jean Hartman / JHARTMAN@PSC.STATE.FL.US 

Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-1400 

Email: Kimberley Pena / KPena@PSC.STATE.FL.US 
Chief Deputy Commission Clerk 
Office of Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Email: Office of Commissioner Edgar /Commissioner.Edaar@PSC.STATE.FL.US 
Email: Office of Commissioner Skop /Commissioner.SkopPPSC.STATE.FL.US 
Email: Office of Commissioner Graham /Chairman.Graham@Dsc,state.fl,us 
Email: Office of Commissioner Brise / Commissioner.Brise@PSC.STATE.FL.US 
Email: Office of Commissioner Balbis 1 Cornmissioner.Balbis@PSC.STATE.FL.US 

2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 



Email: John T. Butler / John.Butler@fDl.com 
Email: Ken Rubin / Ken rubin@fpl.com 
Email: Pat Bryan/ Pat Brvan@fpl.com 
Email: Charles Sieving / Charles Sievina@fpl.com 
Email: Lew Hay/ Lew Hav@fpl.com 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 

Email: Robert A. Sugarman / suaarman@suaarmansusskind.com 
Email: D. Marcus Braswell, Jr. / mbraswell@suaarmansusskind.com 
c/o Sugarman & Susskind, P.A. 
100 Miracle Mile, Suite 300 
Coral Gables, FL 33134 
Attorneys for I.B.E.W. System Council U-4 

Email: J.R. Kelly / Kellv.ir@lea.state.fl.us 
Email: Joseph A. McGlothlin /mcplothlin.iosephl@leg.state.R.us 
Email : Charles Rehwinkel / Rehwinkel.Charies@lea!.state.fl.us 
Office of Public Counsel 
c/o The Florida Legislature 
111 West Madison Street, Room 812 
Tallahassee, FL 32399-1400 
Attorneys for the Citizens of the State of Florida 

Email: Robert Scheffel Wright / swriaht@vvlaw.net 
Email: John T. LaVia, Ill /ilavia@vvlaw.net 
Young van Assenderp, P.A. 
225 South Adams Street, Suite 200 
Tallahassee, Florida 32301 
Attorneys for the Florida Retail Federation 



Email: Kenneth L. Wiseman 1 kwiseman@andrewskurh.com 
Email: Mark F. Sundback / msundbackt3andrewskunh.com 
Email: Jennifer L. Spina / jspina@andrewskurth.com 
Email: Lisa M. Purdy / iisapurdvk3andrewskurth.com 
Email: Lino Mendiola f linomendiola@andrewskurth.com 
Email: Meghan Griffiths / meahanpriffiths@andrewskurth.com 
Andrews Kurth LLP 
1350 I Street, NW, Suite 1100 
Washington, DC 20005 
Attorneys for South Florida Hospital and 
Healthcare Association (“SFHHA”) 

Email: Jon C. Moyle, Jr. / jmovle@kaamlaw.com 
Email: Vicki Gordon Kaufman I vkaufman@kaarnlaw.com 
Keefe Anchors Gordon & Moyle, PA 
118 North Gadsden Street 
Tallahassee, FL 32301 
Attorneys for The Florida Industrial Power 
Users Group (FIPUG) 

Email: John W. McWhirter, Jr. /imcwhirter@mac-law.com 
c/o McWhirter Law Firm 
P.O. Box 3350 
Tampa, FL33601 
Attorneys for The Florida industrial Power 
Users Group (FIPUG) 

Email: Brian P. Armstrong 1 barmstrona@nanlaw.com 
Nabors, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, FL 32308 
Attorneys for the City of South Daytona, Florida 

Email: Stephen Stewart / tiDs@foscreDons.com 
P.O. Box 12878 
Tallahassee, FL 32317 
Qualified Representative for Richard Ungar 



Email: Cecilia Bradley / cecilia.bradlev@mvfIoridalej?ai.com 
Senior Assistant Attorney General 
Office of the Attorney General 
The Capitol - P L O l  
Tallahassee, FL 32399-1050 

Ernail: Stephanie Alexander / sda@trippscott.com 
Tripp Scott, P.A. 
200 West College Avenue, Suite 216 
Tallahassee, FL 32301 
Attorneys for Association For Fairness In 
Rate Making (AFFIRM) 

Ernail: Tamela lvey Perdue f tPerdue@aif.com 
Associated Industries of Florida 
516 North Adams Street 
Tallahassee, FL 32301 
tperdue@aif.com 

Email: Shayla L. McNeill / shavla.mcneill@tvndall.af.mil 
Utility Litigation & Negotiation Team 
Staff Attorney 
AFLOWJACL-U LT 
AFCESA 
139 Barnes Drive, Suite 1 

Tyndall AFB, FL 32403-5317 
Attorneys for the Federal Executive Agencies 

Email: Barry Richard / richardb@i?tlaw.com 
Greenberg Traurig, P.A. 
101 East College Avenue 
Tallahassee, FL 32301 
Attorneys for Florida Power & Light Company and FPL Employee Intervenors 

Email: Margaret-Ray Kemper 1 maraaret-rav.kemperPruden.com 
Ruden, McCiosky, Smith, Schuster & 
Russell, P.A. 
215 South Monroe Street, Suite 815 
Tallahassee, FL 32301 
Attorney for Associated Industries of Florida 



Email: J. Michael Walls / mwalls@carltonfields.com 
Email: Blaise Huhta / bhuhta@carltonfields.com 
Carlton Fields Law Firm 
P.O. Box 3239 
Tampa, Florida 33601-3239 
Attorneys for Progress 

Email: Dianne M. Triplett / dianne.triulettP,pnnmail.com 
Progress Energy Florida 
229 1 s t  Avenue N PEF-152 
St .  Petersburg, Florida 33701 
Attorney for Progress 

Email: R .  Alexander Glenn / alex.nlenn@panmail.com 
Email: John T. Burnett J iohn.burnettPpnnmaiI.com 
Progress Energy Service Company, LLC 
P.O. Box 14042 
St. Petersburg, Florida 33733-4042 
Attorneys for Progress 

Email: James W. Brew /jbrew@bbrslaw.com 
Email: F. Alvin Taylor 1 atavlor@bbrslaw.com 
Brickfield, Burchette, Ritts &Stone, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
Attorneys for PCS Phosphate 

Email: Randy B. Miller / RMiller@pcsuhosphate.com 
White Springs Agricultural Chemicals, Inc. 
Post Office Box 300 
15843 Southeast 78th Street 
White Springs, Florida 32096 

Email: Mr. Paul Lewis, Jr. / paul.lewisir@unnmaiI.com 
106 East College Ave., Suite 800 

Tallahassee, Florida 32301-7740 



Email: Gary A. Davis / Gadavis@@nviroattornev.com 
Email: James 5. Whitlock / jwhitlock@enviroattornev.com 
Gary A. Davis &Associates 
P.O. Box 649 
Hot Springs, NC 28743 
Attorneys for SACE 

Email: E. Leon Jacobs, Jr. / Liacobs5O@comcast.net 
Williams &Jacobs, LLC 
1720 s. Gadsden Street MS 14, Suite 20 
Tallahassee, FL 32301 
Attorneys for SACE 

/S Robert H. Smith 



Before the Florida Public Service Commission 

In re: 1 Docket No. 100410-El 
1 Docket No. 100009-El 
1 Docket No. 080677-El 

Robert H. Smith's Motion to  Strike Florida Power & ) 
l ight Company's Motion to  Strike Robert H. Smith's ) 
Response to  Florida Power & light response dated ) 
December 7'h. 2010 by Robert H. Smith ratepayer/ ) Electronically Filed December 9': 2010 
Shareholder with a legal interest for the answerlrelease ) 
of an answer to  the Staff Data Request No. 1, Question 3 ) 
in order to  inspect and examine the answer to  question ) 

3 that might have a legal impact on my legal interest in ) 
these proceeding as outlined by the appeal email dated ) 

Emailed Filed December 9': 2010 

November 26'h, 2010. 1 

ROBERT H. SMITH'S MOTION TO STRIKE FLORIDA POWER &LIGHT 
COMPANY'S MOTION TO STRIKE ROBERT H. SMITH'S RESPONSE TO FLORIDA 
POWER & LIGHT'S RESPONSE TO MOTION FOR FLORIDA POWER & LIGHT TO 

ANSWER OUESTION 3 TO STAFF'S DATA REOUEST NO.l I N  ORDER TO 
INSPECT AND EXAMINE THE ANSWERTO OU ESTION 3 

Pursuant to Rule 28-106.204, Florida Administrative Code, Robert H. Smith hereby moves to strike 
Florida Power & Light Company's Motion to Strike Robert H. Smith's response to Florida Power & Light 
Company's Response to  Answer Question 3 to Staff's Data Request No. 1 in Order to  inspect and 
examine the Answer to Question 3, filed November 26th, 2010. 



Based upon Chapter 350.042 (1) ( 2 )  of the Florida Statutes “A commissioner should accord to  every 
person who is legally interested in a proceeding, or the person’s lawyer, full right to  be heard according 
to  law, and, except as authorized by law, shall neither initiate nor consider ex parte communications 
concerning the merits, threat, or offer of reward in any proceeding other than a proceeding under s. 
120.54 s. 120.565, workshops, or internal affairs meetings. No individual shall discuss ex parte with a 
commissioner the merits of any issue that he or she knows will be filed with the commission within 90 

days.” 

Based upon Chapter 350.042 (1) of the Florida Statutes, I am making sure that my communications are 
being made part of the public record to  make sure that there is no “ex parte” communications on my 
end. This can be through email correspondence and/or a response to  a motion. Since a motion was 
sent to  the commission based upon my legal rights that would be afforded under Chapter 350.042 (1) of 
the Florida Statutes, “A commissioner should accord to  every person who is legally interested in a 
proceeding, or the person’s lawyer, full right to  be heard according to  law, and, except as authorized by 
law, shall neither initiate nor consider ex parte communications concerning the merits, threat, or offer 
of reward in any proceeding other than a proceeding under s. 120.54 s. 120.565, workshops, or internal 
affairs meetings.” I have served all commissioners with my original motion(s) and response(s) to  comply 
with the requirements of Chapter 350.042 (1) of the Florida Statutes. This would preempt Rule 28-106- 
204 based upon my right under Chapter 350.042 (1) that I have the “full right to  be heard according to  
law”. This would afford me my rights to  practice before the commission in order to  protect my legal 
interests in these proceedings. I have a legal interest from both a ratepayer and shareholder perspective 
therefore I am within my full rights to  practice before the Commission t o  protect my legal interest in 
these proceedings. 

Since it is  my “full right to be heard according to  law”, based upon Chapter 350.042 (1) of the Florida 
Statutes the motion t o  strike by Florida Power & Light should not be granted. 

Based upon Chapter 350.042 (2) of the Florida Statutes “The Provisions of thissection shall not prohibit 
an individual residential ratepayer from communicating with a commissioner, provided that the 
ratepayer is  representing only himself or herself, without compensation.“ 

Since I am a ratepayer under Chapter 350.042 (2) of the Florida Statutes, I am within my legal rights to  
fullycommunicate with the commission from a ratepayer perspective. This would allow me within my 
legal rights as a ratepayer to  fully practice before the commission to  protect my legal interests from a 
ratepayer perspective. 

Since it is my right as a ratepayer to  fully communicate with a “commissioner” Chapter 350.042 (2) of 
the Florida Statutes would preempt rule 28-106-204 therefore the motion to  strike by Florida Power & 
Light should not be granted. 



According to  Florida Power & Light Company, “Rule 28-106-204 does not provide, however, for moving 
parties such as Mr. Smith t o  file a reply or sur-response to  a response in opposition to  their motion”. 

According to Chapter 350.042 (1) (2) of the Florida Statutes, I have the ‘‘full right to  be heard according 
to  law“. This would preempt this statement since I should be able to  make any email(s)/motion(s) 
/response(s) part of the public record in order for me to  be heard based upon my legal interests in these 
proceedings and as a right as a ratepayer and/or shareholder, 

Since it is my “full right to  be heard according to  law“, based upon Chapter 350.042 (1) of the Florida 
Statutes the motion t o  strike by Florida Power & Light should not be granted. 

According to  Florida Power & Light Company “Nothing in the Smith Response refutes the reasons given 
in FPL‘s response denying the Smith Motion. Rather, the Smith Response is simply an unauthorized 
attempt t o  protract improperly and unnecessarily the Commission’s ruling on the Smith Motion. 
Allowing the Smith Response to  be filed without objection could promote additional unauthorized filings 
and increase the associated administrative burden for FPL and the Commission.” 

This is not specific and appears to  be an attempt to  keep something off the public record that i would be 
fully allowed to  make part of the public record through email(s)/motion(s)/response(s) based upon my 
rights under Federal and State laws. Mr. Butler should be specific and give examples of what he 
indicates is  “Nothing in the Smith Response refutes the reason given in FPL‘s response denying the Smith 
motion”. This is  a generic statement and without the specifics it appears that there is no basis for this 
statement. 

My response to  Florida Power & Light was very specific with regard t o  my concerns with providing the 
transparency needed for a person with a legal interest in these proceedings. I was very specific with 
regard t o  what I would like to  see in the original motion and response to  FPL. 

If the original order in these proceedings is going t o  yield the same earned returns in 2010 versus the 
pending Stipulation and Settlement agreement then there should be an explanation as to  why one 
agreement would be better than the other. This is why any information requests should be fully granted 
in order any party with a legal interest t o  protect their interests. I was very specific with my original 
motion and response. Mr. Butler has to  be specific as to  why “Nothing in the Smith Response refutes the 
reason given in FPL‘s response denying the Smith motion”. This is very generic and this appears to  be no 
basis for my response to  be struck. This is supported by my rights under both Federal/State laws based 
upon preemption. 



Mr. Butler has to  be specific with regard to  why there would be “additional unauthorized filings and 
increase the associated administrative burden for FPL and the Commission.” 

“Allowing the Smith Response to  be filed without objection could promote additional unauthorized 
filings and increase the associated administrative burden for FPL and the Commission.” 

The original motion is asking for them t o  compute the ESR‘s based upon the original order. This would 
be normal due diligence that would usually be provided with these types of proceedings. Without 
comparing the two options (ESR’s with the original order versus the ESR‘s with the pending Stipulation 
and Settlement agreement) any party with a legal interest would not be able t o  determine which option 
is in the best interests of the ratepayer and/or shareholder. 

Furthermore, I t  would be up to  the Commission to  decide if my email(s)/motion(s)/response(s) “could 
promote additional unauthorized filings and increase the associated administrative burden for FPL and 
the Commission.” My motion is a request for information based upon my FederalIState rights to  the 
“full right to be heard according to  law” and to  be able to  protect my legal interest in these proceedings. 
Based upon FederalIState law “A commissioner should accord to  every person who is  legally interested 
in a proceeding, or the person‘s lawyer, full right to  be heard according to  law,” there is  no reason why 
Florida Power & Light would be able t o  stop any of my email(s)/motion(s)/response(s) to  made part of 
the public record. My  intent of my email(s)/motion(s)/responses(s) i s  t o  exercise my right to  protect my 
legal interests in these proceedings. As evidenced by the same type of question(s) asked by the 
Commission, i t  appears that the statement by Mr. Butler should not be considered. The commission by 
asking the same type(s) of question(s) has already determined that this question already has merit 
therefore why would Florida Power & Light take this position to  strike my motion(s)/responses(s) and 
not file to  strike the same type(s) of question(s) that are being asked by the Commission? 

Since it appears that the original order and the Stipulation and Settlement agreement are going t o  keep 
the base rates basically the same there are only a few issues that would have to  be taken a look at .  

The pending Stipulation and Settlement agreement is going to  keep the cash base rates the same with 
only a couple of caveats: 

(1) The company is  going to  be able to  control the rate of depreciation over recovery amortization. 

(2) The company is  going to  lock the cash rates for the term of the pending stipulation and 
settlement agreement. 

(3) The company is going to  remove costs from base rates to  collect them through another rate 
recovery clause that the current base rates might have not been adjusted for the decrease 
currently (Base rates will include the additional $18 Million to  $20 million of nuclear uprates 
costs due to  the base rate freeze). 

(4) The company is going to  be able to  control i ts rate of return which under normal ratecase 
proceedings, a set rate of return would be set by the commission. 



If the company is  going t o  have the ability to control the cash base rate(s) recovery for the term of the 
stipulation and settlement agreement then it should be able to support both the historical accounting 
and forecast accounting to substantiate why the pending stipulation and settlement agreement is  a 
better deal for both i ts ratepayers and/ or shareholders versus the original order that has been issued. 

What happens if there are future cost reduction(s) during the term of the Stipulation and Settlement 
agreement if i t  is  approved? 

Based upon the terms there would not be a cash base rate reduction for the term of the agreement. 
This is why you would have to take a look a t  this from both a historic approach and a forecast approach. 
They asked for rate relief based upon a forecast approach in the original order. The original ask was $1 
billion dollars. The original order reduced this to $75 million and now they want t o  agree t o  a base rate 
freeze for a set term. There is a pending $400 million dollar over earnings issue. Why would it be in the 
best interests for the ratepayers and/or shareholders to lock their base rates for the term of the 
Stipulation and Settlement agreement when the possibility exists that there may be additional savings in 
the future? I brought up the interest savings for refinancing of the company’s debt to lower rates. Is this 
material? If so, then this would require more due diligence in order to make sure that the best option is 
being selected for the ratepayers and/or shareholders. In my experience when I worked on these cases 
the Commission would want to choose the option that provided the best economical solution/outcome 
for the ratepayers. 

If it was OK for the commission to ask for this type of information, why would it not be OK for me to ask 
the same type(s) of question(s)? 

Based upon the Company’s statement, their response appears to be biased. The Company (FPL) has 
complained that they were concerned with impartiality. This seems to be the same type of issue. Why 
would i t  be OK for the commission to ask these type(s) of questions to protect their legal interests and it 
would not be OK for me as a ratepayer and/or shareholder to ask the same? Why would their motion t o  
strike only be for my question(s) and not the questions(s) of the Commission? I followed up with a 
motion to ask for the ESR’s to be calculated without the Stipulation and Settlement agreement just like 
the Commission since I thought that there response that it would be time consuming was not an 
appropriate response. 

It appears that staff thought that the ESR’s should be recalculated without the pending Stipulation and 
Settlement agreement. This would reverse the Company’s (FPL‘s) accounting from the pending 
Stipulation and Settlement agreement back to the original order that was originally issued by the 
commission. Since both the original order and pending Stipulation and Settlement agreement are 
basically keeping cash base rates the same we would have to take a look a t  which option would yield the 
ratepayers the best agreement. 

Based upon my experience with these proceedings I thought that FPL‘s response that it was time 
consuming to recalculate the ESR reports was not a valid response since this type of analysis would be 
required under normal due diligence. If the Company would like, I would recalculate the ESR information 
if the Company (FPL) made this information available to me as per my rights as a ratepayer and 



shareholder. Based upon my previous experience I am sure that these calculations can be automated 
from the historic approach as well as the forecast approach. This is  why I have sent numerous emails 
and the motion(s)/responses(s) requesting this type of information from both the Commission and 
Florida Power & Light Company. 

Furthermore based upon Federal preemption, I am requesting this information under Title 5 of 5557(d) 
(1). 0557(a), 5556, §553(c), §554(a) of the Administrative Procedure Act. Since this would be considered 
a formal ruling making and formal adjudication I feel that I am within my right’s to  protect my legal 
interest to  make sure that all pertinent questions are being asked before the Stipulation and Settlement 
agreement is  signed. 

Based upon Title 5 of 0551 (14) of the Administrative Procedure Act “ex parte communication” means 
an oral or written communication not on the public record with respect t o  which reasonable prior notice 
to  all parties is not given, but it shall not include requests for status reports on any matter or proceeding 
covered i n  this sub-chapter.” 

Based upon Title 5 of $551 (14) of the Administrative Procedure Act, I would have to  make part of the 
public record any communication(s) t o  make sure that there is  reasonable notice so there is  no “ex parte 
communications”. The response was filed timely and put on the public record to  give reasonable notice 
that the original motion should be granted. 

Based upon Federal preemption I would have to  make all my emails/motlons/responses part o f  the 
public record to  avoid “ex parte communications”. 

ThereforeTitle 5 of $551 (14), of $557(d) (l), $557(a), 0556, §553(c), §554(a) of the Administrative 
Procedure Act would preempt rule 28-106-204 since I would have to  meet the requirements of this 
Federal regulation in order to  be in compliance with no “ex parte communications”. 

There was a time in these proceedings when the commission heard and took statements from the public 
speakers and made it part of the record. The testimony was accepted from these speakers. I think that 
this testimony was completed by telephone conversation with the Commission. My 
emails/motions/responses should not be treated any differently. There is no reason why the 
commission should not accept my testimony into the public record just like these speakers. Why would 
these speakers be afforded the right to  make part of the public record their concerns? I should be 
afforded the same rights as these speakers. 

Based upon Chapter 350.042 of the Florida Statutes it appears that I would reserve the right to  be fully 
heard on the public record. This would include all email(s)/motion(s)/response(s). There should be no 
reason why I would not be able to  practice before the commission in order to  protect my legal interests 
in these proceedings. Why would I be treated differently than these public speakers? 





WHEREFORE, Robert H. Smith respectfully requests that the Florida Power &Light’s motion t o  strike not 
be granted and honor and answer the Motion request in i ts entirety (answering all specific questions in 
the motion) and that Florida Power and Light answer Staff’s Data request No. 1, Question 3 and 
respectfully requests the Commission and/or Florida Power and Light Company to  allow Robert H. Smith 
to  inspect and examine the answer to  Staff’s Data request NO. 1, Question 3. As explained above, the full 
answer to  the motion would be required in order to  serve as normal due diligence in order t o  
substantiate any ruling with these types of proceedings. This will provide any person with a legal interest 
the ’‘full right to  be heard according to  law” before any ruling is  made on the pending Stipulation and 
Settlement agreement. 

Respectively submitted electronically (email), Thursday December 9‘: 2010 t o  the listed parties above 
and electronically filed to  filinas~osc.state.fl.us on Thursday December 9Ih, 2010 as outlined per Florida 
Public Service Commission Electronic Filing Requirements. 

/S Robert H. Smith 

11340 Heron Bay Blvd. #2523 
Coral Springs, Florida 33076-1629 


